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From I November 1998, the Reports ef J udgments and Decisions of the European Court of 

Huma n Right s conta in a se lecti on of judgments de live red a nd decisions adopted a ft er the 
entry into force of Protocol No. 11 to the Convention for the Protect ion of Human Rights and 

Funda menta l Freedoms. All judgmenls and decisions of the Court (with the exception of 

decisions taken by committees of three judges pursua nt lo Article 28 of th e Convent ion), 

including those not pub lished in thi s se ri es, a re ava il able in th e Court 's case- law database 

(H UDOC) which is access ible via the Court 's webs ite (h ttp://www.echr.coe.int ) . 

Note on citation 

The fo rm of cit a tion forjud gments and decisions published in th is se ries from I Novembe r 

1998 fo ll ows the pa tL e rn : nam e of case ( in it a lics) , app lica tion numbe r, paragraph numbe r 

(for judg me nts) , abbrevia tion of the European Court of Huma n Right s (EC HR), year and 

number ufvolum c. 

In the a bsence of a ny indica tion to the contrary the cit ed t ext is a judgme nl on the me rit s 

delive red by a Chamber of the Court. Any variation from tha t is added in brackets a ft er the 

na me of the case: "(d ee.)" for a d ecision on admissibility, " (prelimina ry objecti ons)" for a 

judgment conce rning only pre liminary obj ecti ons, " Gust sa ti sfac tion) " for a judgment 

concerning only jus t sa ti sfaction, "(revision)" for a judg mcnt concerning revisio n, "( i11l er­

pre tation)" for a judgme nt conce rning int e rpretation , "(s triking out )" for ajudgment strik­

ing the case out, or "(fri e ndly se ttl ement) " for a judgment conce rnin g a fri e nd ly se ttl e men t. 

" [GC] " is added if th e judgmenl or d ecision has been given by the Gra nd Chamber of th e 

Court. 
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De puis le I" novembre 1998, le Recueil des arrets et decisions de la Cour e u ro pee nne des 
Droits de l'H om me renferm c une selection des a rre ts rendus et des decisions adoptees a pres 
l'entrce en vigucur du Protocole n" 11 a la Conve ntio n de sauvegarde des Dro its de l'H omm e 
e t des Libert es fo ndamenta les . T ous Jes a rrets et decis ions de la Cour (a !'exce ption des 
decisions prises par des comites de troi s jugcs en app lica tion de l'a rticl e 28 de la Convention), 

y compris ceux et ce ll es non pub lies cl ans la presente se ri e, sc trouvcnt cl a ns la base de 
donnees sur la jurisp rudence de la Cour (HU DOC), access ible sur le site Int ernet de la Cou r 
(h tl p://www.echr.coe. int). 

Note concernant la citation des arrets et decisions 

Les arre ts e t decisions pu blies dans la presente seri e a compte r du I" nove mbre 1998 sont 
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pour un a rr e t sur un reglement am iab le, et « [CC] " si l'arre t ou la dec ision ont cte rendus pa r 
la Grande C hambre de la Cour. 
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ONERYILDIZ c. TURQUIE 
(R equite n° 48939/ 99) 

GRANDE CHAMBRE 

ARRET DU 30 NOVEMBRE 2004 1 

I. Arret rendu par la Grande Chambre a la suit e du renvo i de l'a ffa ire en applica tion de 
!'article 43 de la Convention. 
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SOMMAIRE 1 

IDe.ces et destruction de biens du fait d'activites dangereuses 

.Ar.tide 2 de la Convention 

!Vie - Dices causes par une explosion dans un site a caractere industriel - Obligations positives -
.Atteintes au droit a la vie dufait d'activites dangereuses - Prevention des atteintes au droit a la 
.vie dufait d'activites dangereuses - Riactionjudiciaire exigie en cas d'atteintes au droit a la vie 
causees .par des activitis dangereuses - Autoritis ayant eu connaissance des risques mortels -
10mission des autoritis, en Louie connaissance de cause, de prendre Les mesures necessaires et 
sujfisantes pour pallier Les risques connus - Importance de la Jonction dissuasive du droit 
penal - Absence de reconnaissance d'une responsabilite des autorites pour manquement a la 
sauvegarde du droit a la vie - Obligation d'assurer une protection adequate «par la Loi» 
;propre a sauvegarder le droit a la vie et a prevenir des agissements mettant la vie en danger 

.Article -13 de la Convention 

1Recours e/fectif - Caractere effect if d'un recours pour se jJlaindre d'un dices du fail d'activitis 
dangereuses - Examen de la maniere dont Les autoritis se sont acquittees de !'obligation 
procidurale imposee par !'article 2 - Possibilite d'exercer Les recours en reparation existants, 
compte tenu de l'identijication des responsables au terme de l'enquite - Caractere effectif du 
recours en reparation - Absence de diligence - Indemniti non versee - Caractere effectif d'un 

1recours pour se plaindre de la destruction de biens causee par des activitis dangereuses 

Article I du Protocole n° I 

Respect des biens - Biens - Explosion dans un si te a caractere industriel entralnant la 
destruction d'une maison irrigulierement construite sur le domaine public - Applicabiliti -
Maison construite et occupie sans titre -Approbation tacite des autoritis - Intirit patrimonial 
substantiel - Atteinte aux biens resu ltant d'une inaction de l'Etat - Obligations positives -
@bligation de l'Etat de prendre des mesures positives de protection des biens 

* 
* * 

Le requerant vivait avec les membres de sa fam ill e clans un bidonvill e situe a 
prox imite im mediate d 'un depot d 'ordures municipa l commun a quat re districts 
et pl ace sous l'autorit e et la responsabi li te de la mairi e d 'Istanbul. En 199 1, 
un rapport d 'ex pertise judiciaire transmis a des autorites locales et na tionales 
sou ligna qu e la decharge n'eta it pas Conforme a la regleme ntat ion et qu'elle 
presentait des dangers pour les habita nts des taudis. Parm i ceux-ci, le rapport 
relevait !'absence de mesures susccptiblcs de prcvc nir une eventu ell e explosion 
provoq uee par !'accumulat ion excessive des gaz emana nt de la decompos it ion des 

I. Redige par le grefTe , ii ne lie pas la Cour . 
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ordures. La meme annee, !'administra tion na tionale invila les autorites locales 
a regula riser la decharge. U ne ma iri e demanda en justice la fe rm eture de la 
decharge, un e autre mit en place un proj et de reamenage ment du site. Le 
28 avril 1993, un e explosion de gaz eut lieu cl ans le depot d 'ordures, occas ionna nt 
un glissement de terra in . Les immondices de tachees de la montagne d 'ordures 
enseve lirent plusieurs maisons situ ees en aval, dont cell e du requera nt , qu i perdit 
neuf de ses proches . Des enqu etes penales et administrat ives fur ent rapidement 
diligentees . Deux ex pertises fur ent pratiquees. L'enqu e te etablit rapidement les 
responsabi lites respectives; en particulier, !'expertise requise pa r le procureur 
imputa it la responsabilite de !'accident a quatre adm inistra tions. Si fina lement 
deux maires fur ent penalement poursuivis, ils furent decl a res coupables de 
« negligence cl ans l'exe rcice de leurs fon ctions)) et conda mn es a des peines 
d 'amende avec sursis, pein e minim a le prevue par les lextes . Le requera nt 
engagea une act ion ad ministra tive, demand ant repara tion des prejudices subis 
a ra ison de la mort de ses proches et de la pert e de ses biens. Se fond a nt sur un 
rapport d 'expe rtise depose cl ans le cadre de l'enqu ete penale, le juge administratif 
cons ta ta !'existence d 'un lien de causalite direct entre !'accident et les neglige nces 
des admini strations mises en cause. Au ter me d 'une procedure ayant dure presqu e 
cinq ans, le requ erant e t ses enfants survivants obt inrent des indem nit es au titre 
des prejudices moral et ma teriel subi s. Le juge refu sa de prendre en compte la 
des truction de la ma ison, au mot if que le requ erant ava it pu acquer ir apres 
]'accid ent Un Jogemen t Socia] a des conditions tres favora bles, et la destruct ion 
des appare il s e lectromenagers, le requerant n'e tant pas ce nse en posseder, 
puisqu 'un ta udis n 'es t pas a limente en eau ou en e lectr icitc. Les ind emnites 
a llouees ne furent pas versees . 

I. Article 2 de la Convention (obliga tions positives de l'Eta t en cas d'activites 
dangereuses): a) Volet substanti el - Tant !'exploitation des sites de stockage 
des dechets menage rs que la rehabilita ti on des bic.lonvill es font l'obj et en 
Turquie de reglementa tions de protection. En l'es pece, bien avant !'explosion, des 
informations concretes e ta ient disponibles e t indiqu aient qu e des habitan ts eta ient 
menaces clans leur int egrite physique en ra ison des defai ll ances techniqu es de 
la decharge. Un rapport d 'expertise judicia ire, depose presque deux ans avant 
!'accid ent, avait erabli qu e la decharge avait ete ouverte e t etait exploitfr au 
mepris des mesures reglementa ires de securite sanita ires et techniqu es en 
vigueur, que le site prese ntait des risques, dont celui d 'une explosion de gaz, e t 
qu e les insta lla tions existantes ne perm etta ient pas de prevenir ce risqu e. Les 
services competents e t diverses autor ites savaient done qu 'un risqu e d 'explosion 
eta it possible, et devaient connalt re les mes ures necessaires pour le prevenir, 
d 'autant qu 'il existait en la matiere une reglementa tion precise. II s'e nsuit qu e 
les a utorites savaient OU etaient Ce nsees savoir que plu sieurs individus vivant a 
proximite de la decharge etaient menaces de maniere reell e et imminente. Par 
conseq uent , au regard de !'article 2, les autorit es avaient )'obligation de prendre 
preve ntivem ent des mesures de protection concretes, necessaires et suffisantes 
pour proteger ces pe rsonnes. Toutefo is, la mairie responsable a omis de prendre 
Jes mesures urge nt es qui s' im posaient et a de surcrolt fait obstacl e aux demarches 
offi ciell es a llant cl ans ce sens. L'on ne saurait par ailleurs imputer une quelconque 
imprevoyance ou faute aux victimes de !'accident. Si les textes leur interdisaient 
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d ' habite r cla ns la zone de la decha rge, l'Etat avait adopte un e poli t iqu e consta nte 
favorab le aux bidonvill es, tendant a amni sti er les occupation s ill egales des terrains 
pub lics. L'administrat ion ne proceda pas a la des truction de la maison ill egalement 
construite par le requ erant a lors qu 'e ll e pouva it le faire a tout mom ent , fit preuve 
de pass ivite face a l'irregula rite commi se, imposa une taxe d'habita tion et accord a 
le bene fi ce des services publics payants. La mise en place en temps utile d 'un 
sys teme de degazage cl ans la decha rge a urait pu constitu er une mes ure effi cace 
pour pa llier le risque d 'ex plosion li e au probl eme d 'evacua t ion des gaz emanant 
de la decompos ition des ord ures, sans pour auta nt faire supporter aux autorites 
un fa rd eau excess if. Enfin , en !'abse nce d'initiat ives plus concretes visa nt a 
preve nir les menaces pesa nt sur la vie des habita n ts du bidonvill e, meme !'obser­
vat ion par l'Eta t de son obliga tion de respecter le droit du public a !' informat ion 
n'aura it pas suffi pour l'absoudre de ses res ponsabilites. Bref, ii n'y a aucun 
element susceptibl e de remettre en cause les consta ts de fa it degages par les 
autorit es d 'e nquete na tiona les, et la responsabilite de l'Etat se trouve engagee au 
regard d e !'article 2 a plusi eurs egards. Le cadre reglementaire s'es t reve le 
defaill ant , ii y a eu une poli tiqu e gene ra le qu i s'es t averee impuissante a regler les 
qu es tion s d'ordre ge nera l en mati ere d 'urbani sme et qui a cree une ince rtitude 
qu ant a !'app lica tion des mes ures lega les, e t les agents et les autorites de l'Eta t 
n'ont pas fa it tout ce qui eta it en leur pouvoir pour protege r les vict im es contre 
les dangers imminents et connu s auxqu els e ll es e taient ex posees. 

Conclusion : viola tion (una nimite) . 

b) Va let procedural - S'agissa nt cl'act ivites dan gereuses ayant entrain e mort 
d ' homme a la suite d 'eve nements survenu s sous la responsabilite des pouvoirs 
publics, clans les cas ou ii es t etabli qu e les agents ou organes de l'Etat n'ont 
pas pris, en toute conn a issance de cause et conformement a ux pouvoirs qui leur 
etaient conferes, Jes mes ures necessaires et suffi sa ntes pour palli er les ri sques 
inhere nts a un e act ivite dange reuse, !'absence d ' incrimina tion et de poursuit es a 
l'e nco ntre des responsables d 'atteint es a la vie peut entrain er un e violat ion de 
!'article 2, abst rac tion fait e de tout e autre form e de recours que les justiciables 
pourra ient exe rce r de leur propre initiat ive . Tant l'e nque te offi cielle qu e la phase 
de jugement doivent satisfaire aux ex ige nces de l'a rti cle 2. Enfin, si cet a rticl e 
n'imp liqu e aucun e obligat ion de resultat supposant qu e toute poursuite doit se 
so ld er pa r un e condamnation, voire par le prononce d 'un e peine de termin ee, 
les juridictions na tionales ne doivent en aucun cas s'avere r disposees a la isser 
impunies des atte intes a la vie. En l'espece, les voies de droit pena les mises en 
place en Turquie s' in scrive nt cla ns un syste me qui , en theo ri e, pa rait suffisant 
pour assurer la sauvegard e du droit a la vie cl ans le cont ex te des activites 
dangereuses. Les autorites ont dilige nt e des enqu etes avec promptitude, ont 
rapidement etabli les cau ses de !'accident et des deces, e t les responsabl es ont ete 
id entifi es. II faut pa r aill eurs examine r si Jes in stances judicia ires, en tant qu e 
gardienn es des lois instaurees pour protege r la vie, avaient la volonte d 'aboutir a 
la sanction des responsabl es. Or le proces pena l litigi eux ne vi sait qu 'a etablir 
l'eve ntu e ll e responsabilite des autorit es pour « neglige nce clans l'exercice de leurs 
fonctions », sous !'angle d' un a rticle du code pena l qui n'avait nullement tra it aux 
faits constitutifs d' une at t eint e a la vie ni a la protection du droit a la vie, au sens 
de !'art icl e 2. Les juges du fond ont laisse en suspens toute qu es tion se rapportant 
a un e eve ntuelle responsabilit e des autorites clans la mort des neuf proches 
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du requera nt. Le juge ment fait refe rence aux deces en ta nt qu 'e lement factu e l, 
ma is ii n'y a pas eu reconna issa nce d 'une qu elconque responsabilite pour un 
ma nqu ement a la sauvega rd e du droit a la vie. Ri cn ne demontre qu e les juges du 
fond a ient prete !'attent ion voulu e aux consequ ences graviss im es de !'accid ent , 
dont les responsables se sont fin alement vu innige r la pein e minim a le, asso rti e 
d 'un sursis. Bref, la reaction judicia ire face au dra me n'a pas perm is d 'e tablir la 
ple ine responsab ilite des agents ou au torites de l'Etat pour leur role cla ns cette 
tragedi e, et de gara ntir la mi se en a:uvre effective des dispositions du droit 
interne assurant le respect du droit a la vie, en pa rticuli er la fon ction dissuas ive 
du droit pena l. Ce tte abse nce, face a un accident provoqu e du fait d'une activite 
da nge reuse, d 'un e protecti on adequ ate (( par la loi )) propre a sauvega rde r le droit a 
la vie, a insi qu 'a preve nir de tels agisse ments mettant la vie en danger, entralne 
un e violat ion de !'a rticle 2 sous son va le t procedura l. 
Conclusion: viola tion (se ize voix contre un e). 

2. Articl e I du Protoco le 11° I : a ) Existence d' un « bi en » - L'habita tion du 
requerant avait ete ill ega lement erigee, sur un terra in a ppart enant au Tresor 
public, et contreve na it aux norm es techniqu es . En ce qui concerne le te rra in , la 
Cour n'a pas suffisa mm ent d ' informat ions pour e tre a meme de savoir si le 
requerant remp lissa it ou non les co nditions form ell es pour se prevaloir de la 
legisla tion a fin d'obtenir un transfert de propriete mais, qu oi qu ' il en soit , 
l' in teresse n 'e ntreprit a ucune demarche a ce tte fin. Da ns ces conditions, l'espoir 
qu ' il a exprime devant la Cour de se voir un j our ceder le terra in ne const itua it 
pas Ull e form e de «Creance suffisa mm ent etab li e» au point de pouvoir etre 
revendiqu ee en just ice, et don e de constitu cr un « bien » dist inct au se ns de la 
jurisprudence de la Cour. Quant a !'habitat ion meme du requ e ra nt, tant sa1 
co nstruction que son occupation eta ient irregulieres . Toute foi s, bi en qu e les­
autorit es municipales pouva ient proceder a tout mom ent a la des truction de la 
maison, el les ne l'e nvisagere nt pas; el les la isse rent le requerant et ses proches . 
y vivre en tout e. tranquillite, impose rent un e taxe d 'habitat ion, et les admirent 
aux services publics paya nts. II s'e nsuit qu e les autorites ant de facto reconnw 
qu e le requera nt et ses proches avaient un interet pa trimoni a l tena nt a leur 
habitation et leurs bi ens meubles. Du res te, !' ince rtitud e creee au sein de la , 
societe turqu e quant a !'application des lois reprimant les construct ions ill ega les­
n'e ta it pas un e lement susce ptibl e d 'amener le requerant a penser que la situat iorn 
conce rna nt son habitat ion a ll a it bascul er d 'un jour a l'a utre. Bref, l' interet. 
pa trimoni al du reque ra nt relatif a son habita tion e ta it suffisamment important 
et reconnu pour constitu er un interet substanti el et done un « bien ». 
b) Respect des biens - L'a rticle I du Protocole n° I peut ex iger de l'Eta t de prendre 
des mes ures positives de protection, notamm ent la ou ii ex iste un li en direct entne 
les mesures qu ' un requ erant pourrait legitimement att endre des autorites e t1 
la jouissance effective d e ses bi ens. En l'espece, l'e nsevelissement de la maison du 
requerant trouve sa ca use clans des neglige nces g raves imputables a l'Etat . II y a la . 
non pas une « ingere nce », mais un e meconna issance d' une obli gat ion positive, les 
autorites de l'Etat n'ayant pas fa it tout ce qui eta it en leur pouvoir pour empeche r 
la destruct ion de !'habitat ion du requ erant. 

Conclusion: viola tion (quinze voix contre deux). 
3. Article 13 de la Convention: a) Quant au gr ief tire de !'article 2 - Pour les 
acc id ents morte ls provoques par des activites dangereuses relevant de la1 resp,on-
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sabili te de l'Etat, !'a rticle 2 requiert qu e les a utor ites men ent d 'office une enquete 
sur la ca use du deces, repondant a certa in es co nditions minimales. Sur le terrain 
de !'art icl e 13, la Cour doit rechercher si le requerant a ete entrave cla ns l'exercice 
d'un recours effectir de par la fa<_<on dont les a utorit es se sont acq uittees de cet te 
obligation procedural e. En l'espece, les poursuites pena les entamees apres 
!'accident fatal on t ete jugees insuffisantes pour proteger le dro it a la vie (article 2 
sous !'a ngle procedural). Cependant , les invest igations offi cie ll es ava ient permis 
d'etablir les fa its et d ' identifie r Jes res ponsables. Aussi, le requera nt etait en 
mes ure d 'exe rce r les voies de recours dont ii disposa it e n droit turc afin d 'obten ir 
reparation. Cepe nda nt, !'act ion administrative en responsabili te qu ' il a engagee 
n'a pas ete un recours e ffectir e n pratique. Le requerant n'a j ama is per<_<u les 
dommages-interets qu i lui ava ie nt ete accordes pour la pe rte de ses proches; or le 
versement a temps d 'un montant de finitir accorde a titre de reparation doit fare 
considere comm e un eleme nt essenti e l d ' un recours sous !'a ngle de !'article 13 
pour un conj oint e t un pare nt en deu il. D e plus, la procedure n'a pas e te conduite 
avec la diligence requise. Brer, ii y a eu viola tion de !'art icle 13 quant au g ri er tire 
du va let substa nti el de !'a rticle 2. 
Conclusion: violat ion (quinze voix contre deux). 
b) Quant a u gr ief tire de !'article I du Protocol e n° I - Le requerant a obtenu une 
indemnit e pour com penser la des truction de ses biens mobili ers a u te rm e de la 
procedure admini strative. Neanmoins, la decision d ' indemn isat ion a e te longue a 
venir et la somme octroyee pour compenser la des truction de ses bi ens n'a j amais 
ete versee . Par co nsequ e nt, le requerant s'es t vu de ni er un recours effecti r a u sens 
de !'articl e 13 de la Conven t ion pour fa ire valuir la violat ion a ll eguee de son droit 
a u rega rd de !'artic le I du Protocole n° I. 
Conclusion: violat ion (quin ze voix contre deux). 
La Cou r estime, a l'unan imite, qu 'aucune ques t ion d istincte ne se pose sur le 
te rrain des artic les 6 § I e t 8. 
Art icle 41: la Cour accord e des ind emn ites pour dommage materi el e t prejudice 
moral et pour frai s et depe ns. 
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En l'affaire Onerydd1z c. Turquie, 
La Cour eu ropeenne d es D roits de !'H omme, s iegeant e n un e Grande 

C ha mbre composee de: 
MM. L. WILDHAB ER,president , 

C.L. ROZAKJS, 
J.-P. COSTA, 
G . RESS, 

Sir icolas BRATZA, 
Mme £. PALM, 
MM. L. LOUCAJD ES, 

R. T DRMEN, 
Mme F. T LKENS, 

M . K.JUNGWIERT, 
M mcs M. T SATSA- IKOLOVSKA, 

H .S. G REVE, 
MM. A.B. BAKA, 

M. UGREKHELIDZE, 
A. KOVLER, 
V. ZAGREBELSKY, 

Mme A. MULARONT,juges , 
et d e M. P.J. MAHONEY,greffier, 

A pres en avoir d e libere en cha mbre d u conseil les 7 ma i 2003, 16 ju in e t 
15 septe mbre 2004, 

R end l'a rre t qu e voici, adopte a ce tt e de rniere date: 

PROCEDURE 

I. A l'ori g ine d e l'affa ire se trouve une r equ ete (n° 48939/99) di r igee 
cont re la R epubliq ue d e Turquie e t dont d eux resso r t issan ts d e cet Etat, 
M. Ahmet N uri <; ma r e t M . Ma§all a h On erydd1 z, ont sais i la Cour le 
18 j a nvie r 1999 en ve rtu de !'a rticle 34 d e la Conven t ion de sauvegarde 
des Droits de !'H omm e e t des Libert es fo nda me n ta les (« la Conve nt ion »). 

2. lnvoq ua nt les a rticles 2, 8, 13 de la Conve ntion et !'a r t icl e I du 
Pro tocole n° I , les requerant s so u tenaie nt qu e Jes a utorit es na ti ona les 
e ta ient res ponsables d e la mort d e leurs proches a insi que d e la d estruc­
tion d e leurs bie ns du fa it d e !'ex plos ion d e gaz d e m etha ne surve nu e le 
28 avril 1993 cla ns le d epo t d 'ordures municipa l d 'Umra niye (Ist a nbul). Ils 
d enom;aient en outre l'incompa tibilite de la procedure adminis tra tive 
m enee e n l'espece avec les ex ige nces d'equit e e t de ce lerite voulues pa r 
!'a r t icle 6 § I de la Conve ntion. 

3. La requ e te a e te a ttribuee a la pre mie re section d e la Cour 
(a rticl e 52 § I du reglem ent). Au sein de celle-ci, un e cha mbre composee 
de M"" E . Pa lm, president e, M "'c W. Thom asse n, M . Gaukur J orundsson, 
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M. R. Ti.irm en, M. C. Blrsa n, M. J. Casadevall , M. R. Maruste, juges, e t 
de M. M. O 'Boyle, greffier de sect ion, a decide le 22 mai 200 I de 
di sjoindre les causes de M. Qmar et de M. Oneryil d1z et a declare la 
req uete recevable da ns le chef de ce derni er (« le requerant »), agissant 
tant en son propre nom qu 'au nom de ses trois fil s survivants, a lors 
mineurs, Hi.isa met tin, Aydin et H a le f One ryild1z, a insi qu 'au nom de son 
epouse, Gi.ilnaz Oneryild1z, de sa concubine, S1d1ka Zorlu, e t de ses 
enfa nts, Se lahat tin , idris, Mesut , Fa tma, Zeynep, Remziye et Abdi.i lkerim 
On eryild1 z. 

4. Le 18 juin 2002, apres avo ir tenu une a udience, la cha mbre a rendu 
son ar re t, cla ns lequ e l elle concluait , par cinq vo ix contre deux , qu ' il y avait 
eu violat ion de !'ar ticl e 2 de la Conven tion, a l'unanimite, qu'il n'y avait 
pas li eu d 'exam iner separement les gr iefs t ires des ar ticl es 6 § I, 8 et 13 de 
la Conve nt ion, e t, par quatre voix contre t ro is, qu ' il y avait eu violat ion de 
!'articl e I du Protoco le n° I . A l'a rre t se trouvaitjoint !'expose des op inions 
e n part ie diss identes des juges Casad evall , Ti.irme n e t Maruste. 

5. Le 12 septembre 2002, le go uvernemen t turc (« le Gouverneme nt ») 
a dema nde, e n vertu de !'ar ticl e 43 de la Convention et de !'a rticl e 73 du 
reglement , le renvo i de l'a ffa ire devant la Grande C hambre . 

Le 6 novembre 2002, un co ll ege de la Grande C ha mbre a decide 
d'accue illir ce tte demande. 

6. La composition de la Grande C hambre a ete arretee conformement 
a ux a rticle· 27 §§ 2 e t 3 de la Convent ion et 24 du reg lement. 

7. Devant la Grande C hamb re, le requerant, represe nte par Mc E. De ni z, 
avocate a u barreau d 'Ista nbul , e t le Gouvernement, represente par sa 
coagente, M"" D. Ak<;ay, ont depose des memoires respect ivement le 7 et 
le l 0 mars 2003. Par la su ite, les pa rti es on t adresse au greffe des obse r­
vations complementaires et des docum ents a l'appui de leurs arguments. 

8. U ne a udie nce s'est de roul ee en public a u Pa la is des Droits de 
!'Homme, a Strasbourg, le 7 ma i 2003 (a rticl e 59 § 3 du reglement) . 

Ont comparu: 

pour le Gozwernement 
Mme D. AK<;:AY, 

M. Y. B ELET, 

Mmcs G. ACAR, 

V. SiR.JVIB ', 
j. KALAY, 

- pour le reqwfrant 
Mc £ . D ENiZ, 

M. ~- 0ZDEMiR, 

coagente, 
conseiller, 

conseilleres ; 

conseil , 
conseiller. 

La Cour a entendu en leurs declarations Mc Deniz puis Mme Ak<;ay. 
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E FAIT 

I. LES CIRCO NSTA 1CES DE L'ESPECE 

9. Le requ erant es t ne en 1955 et res ide actue ll ement cl a ns la 
sous-prefecture de ~irvan (depa rtement de Sii rt) , sa region na ta le. A 
l'epoqu e des fa its, ii habitait, avec dou ze proches, cl ans le qua rti er de 
ta ud is (gecekondu mahallesi ) de Kaz1m Ka rabekir a O mraniye, un dis trict 
d 'Istanbu l, ou ii s'e tait insta ll e apres avoir demiss ionne de son pos te de 
ga rde de village cl a ns le Sud-Est de la Turqu ie. 

A. Le site de stockage de dechets menagers d'Umraniye et le 
quartier du requerant 

I 0. U ne de cha rge d 'o rdures menage res se trou va i t en fon ction depuis 
le de but des a nnees 70 a H ekimba§ I, zone abritant egalement des taudi s e t 
cont igue au quarti er de Kaz1m Karabekir. Le 22 j anvier 1960, !' usage du 
site en qu es tion, qui appa rt ena it a !'administra tion des fon~ t s, done au 
Treso r pub lic, avait ete a ttr ibue a la mairie metropolita ine d 'Ista nbu l 
(« la ma irie metropoli taine») pour une duree de qua tre-vingt-d ix-n euf 
a ns. Situ e sur une cote surplomba nt une vall ee, le site s'e tendait sur 
une sur face d 'e nviron 35 hecta res et, depuis 1972, ii se rvait de d echa rge 
commun e a ux dis tri cts de Beykoz, d 'Uski.ida r, de Kad1ki:iy et d 'U mraniye, 
sous l'autorit e et la responsabil ite de la mairi e met ropoli taine e t, en 
derni er resso rt, des autorit es minister iell es . 

A l'epoque OU la decha rge comm ern;a a etre uti lisee, ce tte region etait 
inhabitee et !'agglomerat ion la plus proche se t rouva it a environ 3,5 km. 
Cependa nt , au fur et a mes ure des a nnees, des habita tions de fo rtune 
fur ent construi tes, sans autori sat ion, sur la zone entoura nt le depot 
d 'o rdures, pour fina lement donner na issance a u bidonvill e d 'U mraniye. 

D'apres un pla n offi cie l des qu a rti e rs, entre a utres de H ekimba§ I et de 
Kaz1m Karabekir, dess ine pa r la direct ion des a ffa ires techn iqu es de la 
mairie d 'U mra niye, la ma ison de M. Onerydd1z eta it ba ti e au coin de la 
rue Dereboyu et de la ru e Gerze. Ce tte pa rti e de !'agglomera t ion etait 
a tt ena nt e au site de la decha rge municipa le e t, depu is 1978, ell e relevait 
d 'un ma ire de quarti e r, leque l de penda it de la sous-prefecture. 

A l' heure actuelle, la decha rge d 'U mraniye n'ex iste plus. La mairi e 
loca le l'a fa it couvr ir de te rre e t y a place des cond ui ts d 'aera tion. Pa r 
a illeurs, des plans d 'occupa tion des so ls conce rnant les qua rt ie rs de 
H ekimba§ I e t de Kaz1m Ka rabekir sont en train d 'e tre e la bores . De son 
cote, la mairie met ropoli ta ine a procede a un boisement de te r rain sur 
une gra ncl e pa rtie de l'ancien site de la decha rge et y a fa it construire des 
terra ins de sport. 
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B. Les initiatives de la mairie d'Umraniye 

1. En 1989 

l l . A la suit e des e lections municipa les du 26 ma rs 1989, la mairi e 
d 'Umran iye tenta de proceder a une modifica tion du plan d 'amenagement 
urbain a l'echelle de 1/ 1000". Cependant , les au torit es decisionnelles 
refuserent d 'approuver ce plan, car ii couvrait un territoire a lla nt jusqu 'a 
proximite de la decha rge municipale. 

A partir du 4 dece mbre de la meme annee, la ma iri e d 'U mraniye 
enta ma des travaux consistan t a deverser des a m as de terre et de debris 
sur les terra ins entourant Ies ta udi s d 'Umraniye, afin de reamenage r le 
site de la decha rge . 

Cependa nt, le 15 dece mbre 1989, M.C. e t A.C., deux hab itan ts du 
qua rti e r d 'H ekimba§ I, introdui sirent devant la 4" chambre du tribunal 
d ' insta nce d'Uski.idar une action pe titoire contre la mairie. Se pla igna nt 
des degats causes sur leurs pla nta tions, ils so llicite rent l'arret des 
travaux. A l'appui de leur dema nde, ils produi sirent des docum ents, dont 
ii ressorta it que M.C. et A.C. e ta ient ass uj ett is a la taxe d 'habitat ion e t 
a la taxe fonciere depuis 1977, sous le num ero d 'imposition 168900. 
En 1983, ils avaient ete invites par !'administration a remplir un formu­
la ire type, prevu pour la declaration des ba tim ents illegaux, afin que leurs 
habita tions et leurs te rra ins soient regula ri ses (paragraphe 54 ci-dessous). 
A la suit e de leur dem a nde, le 21 aout 1989, la direction gfoerale des eaux 
et des cana li sations de la ma irie metropo lita in e avait ordonne la pose d 'un 
compteur d 'eau da ns leurs habita tions. Par a illeurs, des copies de factures 
d 'e lectricite demontrent qu e M.C . e t A.C. effectua ient reguli e rem ent , en 
leur qua lite d 'abonnes, des pa ie ments selon leur consommation, laq ue ll e 
etait determ inee a u moye n d 'un compteur insta ll e a ce t effe t. 

12. Devant le tribunal d ' insta nce, la ma irie dffe nderesse axa sa dffense 
sur le fa it que les terres revendiquees par M.C. e t A.C. eta ient sises sur le 
te rritoire de la dechetteri e, qu 'y habiter eta it contraire aux regles sani­
taires e t que leur demande de regula risa tion ne leur accorda it aucun droit. 

Pa r un jugement rendu le 2 mai 1991 , sous le num ero de doss ie r 
1989/ l 088, le tribunal d 'instance donna gain de cause a M.C. e t A.C., 
reconnaissant qu 'il y ava it eu ingerence da ns l'exe rcice de leurs droits 
sur Jes bi cns li tigicux. 

Cependant , par un ar re t du 2 mars 1992, la Cour de cassat ion infirma 
ce jugem ent. Le 22 octobre 1992, le tribunal d 'instance se conforma a 
l'arret de la Cour de cassation et debouta les interesses . 

2. En 1991 

13. Le 9 avril 199 1, la mairie d 'Umraniye dema nda a la 3" chambre 
du tribunal d 'insta nce d 'Us ki.idar une expertise concernant la conformite 
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de la decharge a la reglementation en la matie re, notamment au 
reglement du 14 mars 199 1 sur le controle des deche ts solid es . La mai rie 
sollicita egalement )'evaluat ion du prejudice qui Jui avait ete cause, afin 
d'appuyer !'act ion en dommages-interets qu'e ll e s'appre tait a introduire 
contre la mairie metropolit a ine e t contre Jes mairies des trois districts 
utili sant la decharge. 

La demande d 'expertise fut r.n registree sous le num ero de dossi er 
199 1/ 76 et, le 24 avril 1991, un comite d'experts fut constitu e a cet te fin; 
ii comprenait un professeur de geni e de l'environnement, un agent du 
cadastre e t Lill medecin legiste. 

D'apres le rapport d'expertise, e tabli le 7 mai 199 l , le depot en qu es tion 
n'e tait pas conform e aux exige nces techniques prcvucs notamm ent aux 
art icl es 24 a 27' 30 et 38 du reglement du l 4 mars l 99 1 e t, de ce fait , 
prese nta it un certain nombre de dangers susceptibles d 'e ntraln er un 
tres gra nd risque pour la sant e des habitants de la vall ee, notam ment 
pour ceux des quart iers de taudis: a ucun mur ou grillage de cloture ne 
separait la clecharge des habita tions qui s'e levaient a cinquante metres 
de la montagne d 'ordures, le depot n 'e tait pas equipe de systemes de 
ramassage, de compostage, de recyclage ni de combustion, et aucune 
installat ion de drainage ou de purifica tion des eaux de drainage n'y avait 
ete prevue. Les expert s en conclurent que la decharge d 'Umraniye 
«exposait tant les humains que les animaux et l'e nvironnement a toutes 
sortes de dangers ». Ace suj et, le ra pport, attirant d 'abord !'attention sur le 
fa it qu'une vingtaine de maladi es contagieuses risqua ient de se propager, 
soulignait ce qui suit: 

« ( .. . ) Dans n'importe qu elle cl echetle rie, ii se form e, enlre aut rcs, des gaz de 

methan e, de dioxyde de Ca rbone Cl d'hydrogene sulrure. Ces substa nces doivcnt etre, 
sous cont ro le, reunies puis ( .. . ) bn1lccs. Or le depot en ques tion ne di spose pas d 'un tel 
sy temc. Lorsqu ' il es t mC!angc avcc !'a ir cl ans unc ce rtaine proportion, le methane peut 
s'avere r cxplosible. II n'existc, cla ns cc tt c insta llat ion, aucunc mes urc pour prcvenir 
!'explosion du methane issu de la decomposition [des dechets]. Qu c Dieu nous en 
ra rde, le dommage pourra it e tre tres importan t en raison des habit a tions vo isincs. ( ... ),, 

Le 27 mai 1991 , ce rapport fut po rte a la conna issance des quatre 
ma iri es mises en cause et, le 7 juin 199 1, du prffet afin qu 'il en fass e part 
au ministe re de la Sante a insi qu 'au Conse il de l'environnement au pres du 
premi er ministre («le Conse il de l'environnement »). 

14. Les mairies de Kad 1koy e t d'Us ki.ida r ainsi qu e la mairie metropoli­
taine demanderent l'annula tion du rapport d' expertise respectivement 
les 3, 5 e t 9 juin 1991. Dans leurs m emoires introcluctifs d ' instance, Jes 
avocats des mairies se bornerent a a lleguer qu e ce rapport, commande et 
etabli a leur insu, contrevenait a u code de procedure civile. Les trois 
avocats se reserverent le droit d 'e tayer leurs objections ulterieurement 
par des memoires complementaires, une fois qu 'ils auraient obtenu de 
leurs autorit es tous Jes informa tions e t documents necessaires. 



14 ARRET ONERYILDI Z c. TURQUIE 

Or, aucune des parties n'ayant depose un tel memoire complementa ire, 
la procedure engagee n'about it point. 

15. Cependant , le Conse il de l'environnement, avise du meme rapport 
le 18 ju in 1991, enjoignit, pa r la recommandat ion n° 095 13, a la prefecture 
d 'Ista nbu l ainsi qu 'a la ma iri e metropoli ta ine e t a la mairie d 'Umraniye 
de remedier aux problemes signales en l'espece : 

« ( ... ) Dans le rapport prepare par le comitc d'cxpcrt s, ii es t ind ique que le site de 
stockage de dechets en ques tion contrevient a la Joi sur l'environnement a insi qu 'au 
reglement sur le cont role des dechets so lides et que, pa r consequent, ii me nace la 
san te des hommes e t des an ima ux. II s'impose de prend re, sur le site de la decha rge, 
Jes mesures prevues aux a rt icles 24, 25, 26, 27, 30 et 38 du reglemenl sur le cont role 
des clechets solides ( .. . ) J e dema nde done que Jes mesurcs neccssaircs so icnt prises( ... ) 
e t que notre Conse il so il inform e de )'issue.» 

16. Le 27 aout 1992, devant la I '" chambre du tribunal d 'instance 
d 'Uski.ida r, ~inas i Oktem, maire d 'Umraniye, demanda la mise en a::uvre 
de mesures provisoires visant a empecher !' utilisation de la dechetterie par 
la mairie met ropolita ine et pa r les mairies des di stri cts voisins. II reclama 
notamment !'interrupt ion des depots d 'ordures, la fermeture de la 
decharge a insi que la repara tion des dommages subi s par sa municipalite. 

Le 3 novembre 1992, le representant de la mairi e d 'Istanbu l contes ta 
ce tt e demande. Soulig na nt les effort s de la mairie metropolitaine pour 
entre tenir les rout es menant a la decha rge et lu tte r contre la propaga­
tion des maladies, Jes chi ens errants et le degage ment d 'odeurs, le 
represe nta nt fit nota mm ent va loir qu 'un proj et de reamenagement du 
site de la decharge e ta it en phase d 'adjudication. Quant a la demande de 
fe rm eture provisoire de la decharge, le representa nt pretendit qu e la 
mairie d 'U mraniye agissa it de mauvaise foi , des lors qu e depuis sa 
crea tion en 1987, ell e-m eme n'avait ri en fait pour l'assainissem ent du site. 

En fait, la mairie met ropolita ine avait bien procede a un appel d 'offres 
pour l'amenagem ent de nouveaux sites conformes aux normes modernes. 
Les premiers travaux d 'e tudes fur ent adjuges a la societe a mericaine 
CVH2M Hi ll Interna tiona l Ltd e t, le 21 dece mbre 1992 et le 17 fevri er 
1993 respectivement, des emplacements furent des ignes sur Jes rives 
europeenne et a na to li enne d 'Istanbul. Ce proj et devait s'achever au cours 
de l'annee 1993. 

17. Alors que ce t tc procedure eta it encore pendante, la mairie 
d 'Umraniye inform a le maire d 'Istanbul qu 'a pa rtir du 15 mai 1993 
aucun depot de deche ts ne se ra it plus autorise. 

C. L'accident 

18. Le 28 avril 1993, ve rs 11 heures, une explos ion de met ha ne eut lieu 
sur le site. A la suite d 'un glisse ment de terra in provoqu e par la press ion, 
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les immondices detachees de la montagne d'ordures ensevelirent une 
dizaine de taudis situes en ava l, dont ce lui du requ erant. Trente-neuf 
personnes perirent clans ce t accident. 

D. Les procedures engagees en l'espece 

I. L 'init iati ve du ministere de l 'Interieur 

19. lmmediatement apres !'acciden t , deux membres de la police 
municipale tenterent de constater les faits. Apres avoir entendu les 
vict im es, dont le requ erant , qui leur expliqu erent avoir erige leur maison 
en 1988, ils rapporterent que tre ize ba raq ues avaient ete det ruit es . 

Le meme jour, Jes membres d 'une cellule de crise constitu ee par la 
prefecture d 'Istanbul se rendirent egaleme nt sur les li eux et releverent 
que le glissement de terrain avait bien ete cause par !'explosion de gaz de 
methane. 

20. Le lendemain, 29 avril 1993, le ministere de l'lnterieur (« le 
minist ere ») ordonna qu e Jes circonstances clans lesque lles cette 
catastrophe avait eu li eu soient examinees par le conse il d'inspec tion 
administ rat ive («le conseil d'inspection ») afin de determiner s' il y avait 
lieu de poursuivre Jes deux maires, MM. Sozen et Oktem. 

2. L 'enquete penale 

2 1. Alors qu e cette procedure administrat ive suivait son cours, le 
30 avril 1993, le procureur de la Republique d'Uskiidar («le procureur ») 
se rendit sur Jes lieux de ['accident, accompagne d'un comite d 'experts 
compose de trois professeurs en genie civil de troi s univers ites differentes. 
Au vu de ses obse rvations preliminaires, ii chargea le comite de deter­
miner la part de responsabilite des autorites publiques et ce ll e des 
vict imes clans la survenance de !'accident. 

22. Le 6 mai 1993, le requerant deposa une plainte au commissariat 
local. II declara: «Si ce sont Jes a utorit es qui , par negligence, ont cause 
l'enseve li ssement de ma maison ainsi qu e la mort de mes compagnes et 
enfants, j e porte plainte contre la ou Jes autori te(s) impliquee(s). » La 
plainte du requerant fut versee au dossier d 'inst ruct ion n° 1993/6102, 
deja ouvert d'office par le procureur. 

23. Le 14 mai 1993 , le procureur entendit plusieurs temoins et victimes 
de !'accident li tigieux. Le 18 mai 1993, le comite d'experts rendit le 
rapport qu 'avait command e le procureur . Dans son rapport, le comite 
consla la d 'e mblee qu 'il n'y avait pas de plan d'urbanisation a l'echelle 
de 1/5000" concernant la region, que le plan d 'amenage ment urbain 
a l'echelle de 1/ 1000° n'avait pas ete approuve et que la plupart des 
ha bitat ions enseve lies se trouvaient meme en dehors de ce dernier plan, 
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a l'ex tremite du site de la decharge. Les experts confirmerent que le 
g lisse ment du ter rain, qui dej a n 'etait pas stable, pouvait s'expliquer tant 
pa r la pression croissante du gaz a l' interieur du depot que pa r !'explosion 
de celui-ci. Rappelant Jes obligations et devoirs que la reglementat ion en 
la ma ti ere faisait aux autorit es publiqu es, les experts conclurent qu e, 
concernant la survenance de )'accident , la faute devait et re repartie a 
raison de : 

«- 2/8 a la charge de la mair ie d 'Ista nbul , qui n'a pas agi en temps util e pour 

prevenir les problemes techniques qui ex ista ient deja a !' insta ll ation du depot en l 970, 
et qui n'ont cesse de s'aggrave r clepuis lors, ni inclique aux mairies conce rnees un autre 
site de stockage de cl echets, comm e la loi n° 3030 l'obligeait a le fa ire; 

- 2/8 a la charge de la ma iri e cl 'Umrani ye, pour avoir mis e n ce uvre un p la n 
cl 'occupa tion des sols en omettant de prevo ir, en violat ion du reglem ent n° 208 14, une 

zone tam pon large de l OOO m et cl evant clem eurer inhabitee, et pour avoir att ire clans 
sa region les habitations de rortun e et ne s'e trc pas employee a e mpecher de tell es 
cons tructions , en cl epit du rapport cl 'experti se du 7 mai 199 1; 

- 2/8 a la charge des hab ita nt s du biclonville, pour avoir mis en clanger les membres 
de le urs fa milies en s' insta llan t a prox imi te d'une montagne cl 'orclures; 

- 1/8 a la cha rge du rninistere de !'Environnement , pour avoir ornis cl 'ass ure r un suivi 
effectir de !'a pplica tion confor me au reglern ent n° 208 l 4 sur le contr6 le des cl echets 
so l ides; 

- l/8 a la charge du gouve rnement , pour avoir favorise ce type d 'agglornerat ions, en 
arn ni sti ant a plus ieurs re prises les construct ions ill ega les et en octroyant des t it res de 
propriete it leurs occupants.,, 

24. Le 2 1 mai 1993 , le procureur rendit son ordonna nce. II declina sa 
compete nce ratione personae concerna nt les autorites administratives don t 
les responsabilit es avaient ete etablies, a savoir la mairie metropolita ine, 
la mairie d 'Umraniye, le ministere de !'Environnement et les dirigeants 
des gouvernements ayant exe rce pendant la periode 1974-1 993. Ainsi, le 
procureur renvoya l'affa ire au prffet d 'Istanbul, considerant que cell e-ci 
relevait de la loi sur Jes poursuites contre les fonctionnaires, dont l'applica­
tion appartenait au comite administra tif departemental de la prefecture 
d 'Istanbul (« le comit e administratif»). Ce la etant, le procureur precisa 
clans son ordonnance qu e, s'agissant des autorit es mises en cause, les 
dispositions a applique r etaient ce ll es des a rticl es 230 et 455 § 2 du code 
pena l, qui reprimai ent respectivemen t la negligence clans l'exe rcice des 
fonctions publiques et )'homicide par negligence. 

Dans la mesure ou l'affaire portait sur la responsabilite eventuell e 
des habitant s du bidonville, dont le requerant , lesqu els avaient la qualit e 
tant de victimes que d 'accuses au regard de l'articl e 455 § 2 du code 
penal , le procureur emit l 'avis qu 'il eta it impossible, en l'e tat du doss ier, 
de disjoindre leurs causes, eu egard aux articles 10 et 15 de la loi 
susmentionnee. 
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Le 27 mai 1993, da te de cloture de l'enq uete preli mina ire du conseil 
d' inspection, le dossier du pa rqu et fut transmis au ministere. 

3. L 'issue de l'enquete administrative contre les autorites mises en cause 

25. Le 27 mai 1993, a la lumi ere des conclusions de sa propre enqu ete, 
le conseil d ' inspection demanda au ministere l'autori sa tion d 'ouvrir une 
instruction penale contre les deux maires incrimines. 

26. Le lendema in de ce tte demande la mairi e d'Umraniye fit a la 
presse la communication suivante : 

«L'unique deche tt e ri e du co te ana to li en se trou va it a u mi li eu de notre di s trict 

d 'Urnraniye, Lell e une horreur sil e ncicuse. Ell e a rornpu son sil ence et provoque la 
rnorl. Nous le savions et nous nou s y a LLc ndions. En tanl qu e rnunicipa lit e, nous avians , 

depu is quatre a ns, fo rce tout s Jes port cs pour fai re dcplace r ce tte dechc tt eri e. La 

ma irie rn etropoli ta inc d' Istanbu l s'cs l montrec indiffcrcnte. Ell e a la isse tombe r Jes 

trava ux d 'assa inissemenl ( ... ) a prcs avoir pose deux pelles de bc to n it !' inaugura tion. 

Les m ini steres et le gouvc rncme m eta ient au couram des fa it s, rnais ils n 'y on t pas 
prCtC. bea ucoup d'att e ntion. Nous avians soun1i s la qu es tio n aux jugcs e t il s nous 

avaient donne ra ison, mai · le mecanisme j udicia ire n'a pu c lrc mis en action. ( ... ) A 

l' heure actuell e nous sornmes face it nos responsab ilit es et nous rendrons tous des 

comptes aux hab it a nts d ' Umran iye ( ... ) » 

27. L'autorisation ollicitee par le conseil d' inspect ion fut acco rdee le 
17 juin 1993 et, par conseq uent , un inspecte ur en chefaupres du ministe re 
(« l' inspecteur en chef ») fut cha rge de l'affair e. 

Compte tenu du doss ier de l'enqu ete const itu e en l'espece, l' inspecteur 
en chef recueillit Jes depos ition de MM. Siizen et O ktem. Ce de rni er 
decla ra, entre autres, qu 'e n decembre 1989 sa mun icipa li te avait bien 
entame des travaux d'assa inissem ent du terr itoire du bidonville 
d 'H ekimba§I et que, cependant , ceux-ci avaient e te inte rrompus a la 
demande de deux habitants de ce qua rti er (paragraphe 11 ci-d essus) . 

28. L ' inspecte ur en chef finali sa son rapport le 9 juillet 1993. Celui-ci 
enterina it les conclus ions de toute les expertises effectu ees jusqu 'alors et 
tena it compte de !'ense mble de elements re unis par le procureur. II men­
t ionna it egalement deux autres avis scientifiques, adresses a la prefecture 
d 'l stanbul en mai 1993, l'un pa r le min istere de !'Environnement e t l'autre 
par un professeur de gen ie civil de l' unive rsit e de Bogaz i<; i. Ces deux avis 
confir maient que le gli ss ement de te rrain morte l avail ete cause par 
!'exp losion de metha ne. Le rapport indiquait en outre que, le 4 mai 1993, 
le conse il d 'inspect ion ava it invite la ma irie metropolita ine a lui fair e part 
des mesures effect ive ment prises a la lumier e du rapport d 'expert ise du 
7 ma i 199 1 et reproduis a it la reponse de M. Siizen: 

« Not re ma irie metropolita ine a, d'une pa rt , pris Jes rn esures necessa ires a fin 

d'assurer que les a nciens sit es pu isse nt etre utili ses de la fa~on la mains prej udiciable 

poss ible jusqu 'it fin 1993 et , d 'a utre pan, el le a acheve tous Jes prepara ti fs en vue d e 

construire l'une des instal lations lcs plus grandes e t Jes plus mod ernes ( ... ) j a rn a is 
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rca li sees da ns not re pays. Une autre entreprise consiste a rea li se r un site proviso ire de 
stockage de dechets repondant aux conditions requises. Pa rall i: lernenl ii ce la, des 
t rava ux continuent qua nt a la rehabilita tion des anciens sites [en fi n de vie]. En bref, 
ccs t ro is dernieres annccs, notrc ma iric s'es t Ires sc ri cusemcnt penchec sur le problc rn e 
des dcche ts ( ... )[e t], ac tuellement , lcs trava ux con tinu cnt ( .. . ) » 

29. L'inspecteur en chef concl ut finalement que la mart de vingt-six 
personnes et les blessures causees a onze autres (chiffres di sponibles a 
l'epoque des fait s), surve nu es le 28 avril 1993, eta ient du es a !'inaction 
des deux maires cl ans l'exe rcice de leurs fonctions, e t qu e ceux-ci devaient 
repondre de leur negligence au regard de !'a rticle 230 du code penal. Car 
en depit nota mment du rapport d 'expertise et de la recommanda tion du 
Conse il de l'environnement , ils avaient, en toute connaissance de cause, 
meconnu leurs devoirs respectifs: M. Ok tern , pa rce qu ' il avail ma nqu e 
a son obligat ion de proceder, en ve rtu du pouvoir qu e lui confera it 
!'a rticl e 18 de la loi n° 775, a la dest ruction des baraqu es non autorisees 
situees aux abords de la decha rge, et M. Sozen, pa rce qu ' il avait refu se 
d 'oblempere1· a la recomma nda tion susmentionnee, om is de rehabili te r 
le depot d 'ordures ou d 'ordonner sa fe rmeture, et n'avait respecle a ucune 
des di spos itions de !'articl e l 0 de la loi n° 3030, lesque ll es ex igeaient qu'il 
proceda t a la des truction des Laudis en qu es tion , le cas echeant par ses 
propres moyens. T outefois, cla ns ses observa tions, l' inspecteur en chef ne 
se pencha point sur la ques tion de l'applicabilite, en !'occurrence, de 
!'a rticle 455 § 2 du code penal. 

4. L 'a ttribution d'u n logement social au requera nt 

30. Dans l' intervall e, la direction de !'habita t et des constructions de 
fo rtune invita le requ erant a se presente r, !' informa nt qu e, pa r un a rrete 
(n° 1739) du 25 mai 1993, la mairie metropoEtaine lui avait a ttribu e un 
appar te ment cl ans le complexe de logements socia ux de Qoban<_;e§ me 
(Eyup, Alibeykoy) . Le 18 juin 1993, le requerant prit possess ion, contre 
signature, de l'a ppa rt ement n° 7, au ba timent C-l dudit complexe. Cette 
operation fut regula risee pa r un arrete (n° 3927) du 17 se ptembre 1993 de 
la mairie metropolita in e. Le 13 novembre 1993, le requ erant signa une 
declaration nota ri ee, tenant li eu de contrat, stipulant que le loge ment en 
qu es tion lui ava it ete «vendu » contre la somme de 125 millions de livres 
turques (TRL) , dont un qua rt eta it a ve rser au compta nt et le reliquat par 
des mensualites de 732 844 TRL chacune. 

Selan toute vraisemblance, la somme a paye r au comptant fu t versee 
a la prefecture d 'Istanbul , qui la transmit a la mairie met ropolita ine. 
Le requerant s'acqui tta de la premiere mensualite le 9 novembre 1993 et 
continua ainsi jusqu 'en j anvier 1996. Entre-temps, avant le 23 fevrier 
1995, ii loua son appart ement a un ce rt ain H .6 . moyenna nt des laye rs 
mensuels de 2 millions de TRL. A partir de j anvier 1996, !'administration 
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dut, se mble-t-il, avoir recours a la procedure d 'execut ion forcee pour 
recouvrer le restant des mensua lites . 

Le 24 mars 1998, le requerant , qui n'avait a lors plus de de tt e envers la 
mairi e metropo litaine, fit a un cert a in E.B. une promesse de vente nota ri ee 
conce rna nt son logement en contrepartie de 20000 marks a ll emands 
payes a u comptant. 

5. L 'action publique contre Les autorites mises en cause 

3 1. Par une ordonnance du 15 jui ll et 1993, le comite administra tif, sur la 
base du rapport de l' inspecteur en chef, decida a la majorite de traduire 
MM. Sozen et Oktem en justice pour infraction a !'a rticl e 230 du code penal. 

Ces derniers fir ent appel de ce tte decision devant le Conseil d 'E ta t, qu i 
Jes debou ta de leur dema nd e le 18 janvie r 1995. Par consequent , le dossier 
de l'affa ire fut retourne au procureur qui, le 30 mars 1995, renvoya les 
dcux maircs dcvant la SC cham brc du tribunal correct ionnel d 'Istanbu l. 

32. Les debats s'ouvrirent devant la cham bre le 29 mai 1995. A 
!'audience, M. Sozen affirm a notamm ent qu e personne ne pouvait 
s'att endre ace qu 'il s'acqu itt e de devoirs qui ne Jui incombaient pas, ni le 
tenir pour se ul responsable d 'une situa tion qui perdurait depuis 1970; au 
demeurant , il a llegua qu e !'on ne devrait pas non plus le bla mer de ne pas 
avoir rehabilite la decha rge d 'Umraniye, des !ors qu 'aucun des 2 OOO sites 
en Turquie ne l'avait ete; ace suj e t, faisant valoir un ce rt ain nombre de 
mes ures qu i avaient neanmoins e te prises par la ma iri e metropolitaine, ii 
soutint qu 'un reamenage ment definitif de la decha rge n'aurait pas pu 
et re realise ta nt qu e des ordures continuaient a etre deposees. Enfin, ii 
declara: « Jes elements const itutifs du delit de neglige nce clans l'exercice 
des fon ct ions ne sont pas reunis, pa rce qu e j e n'a i pas agi avec !'intention 
de me mont rer negligent [sic] e t qu e ]'on ne saurait e tablir un lien de 
causali te» entre !'incident et une qu elconque neglige nce de sa pa rt. 

Quant a M. Oktem, ii sou t int que Jes ba raqu ements enseve lis da tai ent 
d 'avant son election, le 26 mars 1989, et qu 'il n'avait , apres ce tte date, 
jamais tolere le deve loppem ent des qu art iers de taudis. Accusant la 
mairie metropolit aine e t la prefecture d 'Ista nbu l d 'indifference face aux 
problemes, M. Oktem a llegua qu 'e n realite la preve ntion des constru c­
tions ill ega les relevait de la responsabilite des agents forest iers et qu 'e n 
tout etat de cause sa municipali te ma nquait d 'effectifs pour proceder a la 
destruction de tels baraquements . 

33. Par un jugement du 4 avril 1996, la chambre declara Jes deux 
maires coupables des faits qu i leur eta ient rcprochcs, cs tima nt qu c Jes 
moyens de dffe nse qu 'ils avaient prese ntes s'averaient sans fond ement. 

Pour pa rvenir a cet te conclusion, Jes juges du fond se fond erent 
nota mment sur Jes preuves qui avaient deja ete recueillies au cours des 
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inves tigations penales menees sans re lache du 29 avri l 1993 au 9 juillet 
1993 (paragraphes 19 e t 28 ci-d essus) . D'a illeurs, ii resso rt du jugeme nt 
rendu le 30 novembre 1995 que, pour determiner la pa rt de responsabilite 
de chacun e des a utorites mises en cause, Jes juges enterinerent sans 
hesit er les conclusions du rapport d 'ex pertise e tabli a la demand e du 
procureur sur ce tt e ques tion precise, rapport qui e tait disponible depuis 
le 18 mai 1993 (paragraphe 23 ci-dess us). 

Pa r a illeurs, Jes juges releverent ce qui suit: 

« ( ... ) bicn qu 'informes du rapport [d 'ex perlise], les deux prcvcnus n'onl pris aucun c 

mesure preventive effective. A !' im age d' unc pcrsonnc tiranl su r unc foul e, qui devrait 
savoir qu 'il y aura des morts e t qui , par consequent , ne saurait pre tendre avoir agi sans 

intention de tuer, les prevenus nc peuvcnt pas non plus a ll cguer en l'cspi:ce qu 'il s 
n'avaic nt pas !' intention de ncgliger leurs fonc tions. On nc saurait pour autanl leur 

imput e r tout e la faute. ( ... ) Il s se sonl mont rcs negligent s lou t comm e d 'a utr s. En 
l'espccc, la faul e principalc consis tc a constru irc des habitat ions de fortun e en ava l 
d ' un depo t d'ordures s itue sur une cole, e t c'es t a ux habitants de ces taudis qu'il faut 
l' imput cr. Ces de rniers auraien t dfi prendre en considerat ion le r isque que la montagn c 
d 'o rd urcs s'c ffondre un j our sur leur let· e t qu 'ils en subi ssent un prejudice. Il s 
n'a uraien l pa' dtt COnslruire des baraques a cinquanle metres du depot. Il s O lll payc 
!cur legcrcle de !cur vie ( ... ) » 

34. La chambre condamna MM. Sozen et Oktem a la peine d 'e m­
prisonnement minimum prevu e a !'articl e 230 du code penal, a savoir 
trois mois, a insi qu 'a des a mendes de 160 OOO TRL. Pu is, en application 
de !'articl e 4 § I de la loi n° 647, el le commua les peines d 'empri sonne­
ment en des pein es d'amendes; les sanctions fina lement prononcees 
consistaient a paye r 6 10 000 TRL. Convaincue qu e les prevenus se 
garderaient de recidiver, la cham bre decida egalement de surseoir a 
!'execution de ces pe ines, conformement a !'art icle 6 de lad ite Joi. 

35. Le deux maires se pourvurent en cassat ion. Ils reprochere nt 
notamment aux juges du fond de s'et re livres a une appreciation des fa its 
allant au-dela de celle qu 'appelait !'articl e 230 du code penal, comme s' il 
s'agissait d 'un cas d'hom icide involont a ire au en de ]'a rticle 455 dudit 
code. 

Par un a rret du 10 novembre 1997, la Cour de cassation confirma le 
jugement a ttaque. 

36. Le requerant n'a, selon toute vraisemblance,jamais e te in forme du 
derouleme nt de ce tt e procedure et n'ajamais ctc entendu par aucun des 
organes administrat ifs d'enquete ou par Jes insta nces repressives; aucun e 
decision judiciaire ne semble par a i ll eurs lui avoir e te notifi ee. 

6. L 'action administrative du requirant 

37. Le 3 septembre 1993, le requerant saisit Jes ma iries d'Umrani ye et 
d'Istanbul ainsi que les ministeres de l'lnterieur et de !'Environnement, e t 
dema nda reparation de son prejudice tant materi el que moral. La so mm e 
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recla mee pa r le requ erant se ve nt ila it a insi : 150 mill ions de TRL a ti tr e 
de domm ages-intere ts du fait de la pert e de !'ha bita ti on et des biens 
menage rs; 2 550 OOO OOO, I 0 mi ll ions, 15 mi llions e t 20 millions de TRL 
en reparat ion de la perte du soutie n economique subie pa r lui-meme e t 
ses t rois fil s surviva nt s, Hiisam e ttin, Aydin et H a lef ; 900 m illions de TRL 
pour lu i-m eme et 300 millions de TRL pour chacun de ses trois fils a u titre 
du prejudice mora l du fait de la mort de leurs proches. 

38. Pa r des lettres des 16 se ptembre et 2 nove mbre 1993, le ma ire 
d 'Umrani ye et le minis tre de !'Environn eme nt rej e teren t les dema ndes 
du requ era nt. Les autres administra tions ne repondire nt pas . 

39. Le requ e rant in trodu isit a lors e n son propre nom e t a u nom de 
ses troi s e nfa nt s surviva nts une action en domm ages-interc ts devant 
le t ribuna l administrat if d 'Istanbul (« le tribunal ») cont re les qua tre 
autorites . Denom;ant leurs negli ge nces a l'o ri gine de la mort de ses 
proches e t de la des truction de sa ma ison ainsi qu e de ses biens 
menage rs, ii reclama derechef les sommes sus ment ionn ees . 

Le 4· j anvicr 1994, le requerant fut admis a u be nefi ce de !'ass istance 
judiciaire. 

40. Le tribuna l re nd it son juge me nt le 30 nove mbre l 995. Se fond a nt 
sur le ra pport d 'experti se du l 8 mai l 993 (pa ragra phe 23 ci-dessus), ii 
consta ta !'ex istence d 'un lien de causali te direct entre !'accide nt du 
28 avril 1993 et les neglige nces concourantes des quatre adm inistrations 
incriminees. En consequ ence, ii conda mna ces derni eres a ve rse r a u reque­
ra nt et a ses enfants 100 millions de TRL a u t itre du prej udice mora l e t 
10 millions de TRL pour domm age ma ter iel (ces somm es equivala ient , a 
l'epoque, a e nviron 2 077 e t 208 euros respectivement) . 

Ce dern ier monta nt, juge e n equit e, e ta it li mite a la des truct ion des 
bi e ns menage rs, exception fait e des appa reils electrome nage rs qu e le 
requ erant n'e ta it pas ce nse posseder. A ce suj et, le tribuna l semble s'en 
et re tenu a !'argume nt des administrat ions, se lon lequ el (( ii n 'y ava il 
ni eau ni electricite cl ans ces ha bita tions». Le tr ibuna l rej eta en out re 
la dema nde pour le surplus : d 'apres lui , l' interesse ne pouva it a rguer 
d ' une privation de souti e n economiqu e pa rce qu ' il ava it une pa rt de 
responsabilite clans le domm age enge ndre et pa rce que les victim es 
etaie nt des enfants en bas age OU des femmes a u foye r n'exen;ant a ucun 
emploi remunere susceptible de contribuer a la subsistance de la fami llc . 
De l'avis du tribuna l, le requ erant eta it auss i ma lve nu de recla m er 
repa ra tion du fa it de la destruct ion de son ta ud is, e ta nt donne qu 'a 
la suit e de !'accident ii s'e ta it vu a lloue r un logem ent social e t que, 
meme si la mairie d 'Umra niye n'ava it pas jusqu 'alors exe rce son pouvoir 
de detruire ce tt e baraque, rien n'aura it pu l'empecher de le fair e a 
n' importe quel mom e nt. 

Le tribuna l decida enfin de ne pas applique r d 'interets mora toires sur 
l' indemnite accordee pour prej udice moral. 
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4 1. Les pa rties contes terent ce jugem ent deva nt le Conse il d 'E ta t , qui 
les debou ta pa r un a rre t du 2 1 avr il 1998. 

Le recours en rect ifi cation d 'a rre t exe rce par la mairie m etropo li ta ine 
n 'ayant pas a bouti non plus, l'a rre t devint de finitif et fut notifie a u requ e­
rant le 10 aout 1998. 

42. Les inde mnites en ques tion dem eure nt impayees ace jour. 

7. L 'issue des poursuites pinales contre Les habitants du bidonville 

43. Le 22 dece mbre 2000 entra en vigueur la loi n° 46 16, qui prevoyait 
le surs is a L'c;:·x 1fal'.IJE.ii©.n des mes ures judicia ires pe nda ntes conce rn a nt 
ce rta ines infract ions cormn ises avant le 23 avril 1999. 

Le 22 avr il 2003, le min~sthe de la j us tice inform a le pa rqu et d'Is ta nbul 
qu ' il ava it e te imposs ibl e de clore l'e nqu ete penal e en cours contre les 
ha bita nt s du bidonvill e, qu e la seul e decis ion les conce rn a nt s'averait 
e tre l'ordon nance d ' incom pete nce rendue le 2 1 mai 1993 e t que !' infrac­
ti on reprochee en l'espece sera it prescrit e le 28 avril 2003. 

Par ta nt , le 24 avril 2003, le pa rqu e t d 'Istanbul cl ecida de surseo ir a 
l'ouve rtu re d 'une acti on pena le contre les interesses, dont le requerant , 
e t qua tre jours plus ta rd !'action pe na le fut prescrite cl a ns leur chef. 

II. LE DROIT ET LA PRATIQUE INTERNES PERTINENTS 

A. Le droit penal turc 

44. Les di sposit ions perti ne ntes du code penal se lise nt a ins i : 

Article 230 §§ I et 3 

«Tou t age nt d e l' Eta l qui , da ns l'exe rcicc de ses fonct ions publiqu cs, ( ... )fail preuve 

de negligence e t de re tard ou q ui , sans ra ison va lablc, re fu se d 'obtc mpere r a ux o rclres 

lcgiti mes ( ... ) de ses superieurs c .. l passible d 'une pe ine d 'em prisonneme nl a lla nt de 

t ro is mois a un a n ainsi q ue cl 'un c a m e ncl e a ll a nl de 6 OOO a 30 OOO livres t urqu es. 

( ... ) 

Da ns tous Jes ( ... ) cas, s i des ti ers onl subi un qu elconqu e prejudice du fa il de la 

negli ge nce ou du re ta rd du fon ct ionnai re mis e n cause , ce lu i-ci sc ra cga leme nl tenu de 
le rCparcr. » 

Article 455 §§ I et 2 

« Quiconque, pa r imprudence, neglige nce OU inex per ience clans Sa profess ion OU SOn 

art, ou par inobse rva ti on d es lo is, o rdres ou prescriptions, cause la mort cl 'autru i es t 

pass iblc cl 'unc pc in c cl 'empri son nem enl a ll an t de cl eux a cinq a ns a insi qur d 'une 

amc ncl e a ll a nl de 20000 a 150000 livres turqu es . 

Si l'act e a cause la mort de plus ie urs pcrsonnes ou a e t c it l'ori g inc de la mort d ' une 

personne e t d es blcssurcs d 'une ou plusi eurs a ut res ( ... ), !'a ut eur se ra condamnc a une 
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pe ine d 'e mp ri sonn cme nt a llan t de q ua tre a d ix a ns a insi qu 'a une lourdc a me ndc de 

60 OOO livres turques minimum. » 

Article 29 § 8 

« Le juge a toute la titud e pour fixe r la peine pr incipa lc, do nt le qua ntu m peut varier 

entre un minimum e t un maximum, e n tena nt compt e d 'e le m e nt s te ls que Jes 

circonsta nces cl a ns lesque ll cs !' infraction a e t e com mise, le moycn utili se pou r la 

comm ettre, !' importance e t la g rav it e de !' infracti on, Jc mome nt Cl le li eu OLI e !Je a et e 

commise, Jes dive rses pa nicul a rit es d e l'acte, la g ravi t e du prejudice cause e t du r isqu c 

(cntralne], le degrc de !' inte ntion [crimine ll e] ( .. . ), Jes ra isons e t dcsse ins aya nt conduit 

a !' in fracti on, le but , Jes an tecedent s, le s tatu t pe rsonnel e t soc ia l d e son a uteur ai nsi 

qu e son comportcmc nt a la suite de l'act c [commis]. Mc me clans le cas ou la pcin e 

innigee corres pond au qua ntum minimum, Jes mot ifs de cc choix so nt obliga to irem ent 

me ntionnes cl a ns le jugem ent. » 

Article 59 

«Si le tribuna l cons id i:re qu ' il y a, en d ehors des excuses a tt enua nt es, des 

circonstances a tt e nua ntes m ilit a nt pour une redu ction d e la pe ine [in ni gce] a )'aut eur, 

la peine capita le se ra commu ee en reclusion a perpetuit e e t la reclusion a pcrpetu it e en 

une pein e d 'empr isonnem ent de trent e a ns . 

Les autres pe in cs seront rCduites d'un sixi eme au maximum. » 

45. Les art icles 4 § I et 6 § I de la Joi n° 647 su r I' execution des peines 
se li sent a insi : 

Article 4 § 1 

« Hormis la reclusion criminel le, le tribuna l pe ut, eu ega rd a la personna lit e e t a 
la s itua tion de l' inculpe a insi qu 'aux circonstances clans lesque ll es !' infract ion a cte 

co n1111ise, commu er Jes pe ines priva tives d e li be rt c de court e duree: 

I) e n une a m end c lourde ( ... ) a rai son d 'un mo ntan t a ll a nt de 5 OOO a I 0 OOO livrcs 

turqu es pa r j our ; 

( ... ) » 

Article 6 § l 

« Qu iconquc n 1aya nt j amais CtC condam nC ( .. . ) a une pc ine autre qu 'une am e nde sc 

vo it innigcr ( ... ) une a mende ( ... ) e t/ou une pe ine d 'empri sonnem e nl d 'un an 

(max imum] peut bc nclicier d 'un surs is a !'execution d e ce tt e pein c, s i le tribuna l es t 

conva incu que (!'aut e ur], compte te nu d e [sa] tendancc a transgresser la Joi, se 

ga rd era d e rccidiver si on Jui accorde un tel sursis ( ... ) » 

46. Aux te rmes du code de procedure penale (CPP) , un procureur de 
la Republique qui - de quelque maniere que ce soit - est avise d'une 
situat ion permettant de soupc;onner qu 'une infraction a ete comm ise est 
tenu d'instruire Jes fa its afin de decider s' il y a li eu uu non d 'e ngage r des 
poursuites (a rticl e 153 CPP). Cependant, si !'auteur presume d'une 
infraction est un agent de la fonct ion publique et si l'acte a e te commis clans 
le cadre de ses fonctions, !'instruction de l'afTaire depend de la loi de 19 14 sur 
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les poursuites cont re les fonctionna ires, laquell e Ii mite la competence ratione 
personae du ministe re public qua nt a ce tte phase de la procedure. En pareil 
cas, l'e nque te prelimina ire e t, pa r co nsequ ent, l'autori sation d 'ouvrir des 
poursuites penales seront du ressort du comite administratifloca l conce rne 
(ee l ui de la sous-prefecture ou du departemen t se lon le sta tut de I 'intfresse). 

Les decisions desdits comites sont susceptibles de recours devant le 
Conse il d'Etat ; la saisine es t d 'offi ce si l'affa ire es t classee sans suit e. 

47. Le droit penal turc prevoit !' in te rve ntion des pla ignants cla ns les 
procedures penales. L'article 365 CPP contient une di spos ition perm etta nt 
a un pla ignant et a q uiconque s'es timant Iese du fa it d 'une infraction de se 
constituer « pa rti e in te rvenante » cl ans une action publique dej a ouvert e par 
le pa rquet et, a insi, d 'agir aux cotes de !'accusat ion. II appartien t au juge, 
apres consulta tion du pa rqu et, de se prononcer sur la recevabilite de la 
constitution de pa rti e intervena nte (a rticl e 366 CPP). 

48. Si la de ma nde es t accueilli e, la parti e interve na nte peut, entre 
aut res, recla mer - en sa qua lite de victim e directe - repara tion de ses 
prejudices resulta nt de !' infraction. Le benefi ce de ce tte poss ibilite du 
cl ro it turc - du res te, compa rable a ce ll es qu 'offrent la «constitution de 
pa rti e civile » ou «!'action civil e » prevu es cla ns les droits de nombreux 
Etats membres du Conse il de !'Europe - depend neanmoins du respect de 
quelqu es regles precises. D'apres la jurisprudence de la Cour de cassat ion, 
pour qu 'il so it s ta tu e sur des dommages-intere ts du fa it d ' unc infraction, la 
personne lesee doit non seulement se constitue r part ie inte rve na nte, ma is 
egalement reve ndiqu er ex plicitement son droit a repa rat ion. En d ro it turc, 
ce tt e dema nde n'es t done pas consideree comm e e ta nt incorporee a la 
constitution de parti e in te rve na nte. II n 'es t pas obligatoire qu e la repara­
tion soit reve ndiqu ee a u moment ou la personne se constitu e parti e inter­
ve na nte: elle pourra it l'e tre ul terieure ment, ma is a condi tion qu 'aucune 
action en domm ages-intere ts n'ait ete introduite auparava nt devant les 
juriclictions civil es ou administra tives. De plus, toute demande d 'ind em­
nite, au se ns de l'a rticl e 358 CPP (ou de !'articl e 365 § 2) doit etre chiffree 
et justifi ee car, da ns !'appreciat ion de tell es dema ndes, les juges repressifs 
sont appeles a appliqu er les regles de cl roit civil en la ma ti ere, a u nombre 
desque ll es fi gure !' inte rdiction de juger a u-dela du monta nt recla me en 
!'occurrence. La condamnation de l' inculpe es t necessaire pour statu er 
sur le droit a ind emnite de la pa rti e intervena nte. 

B. Les voies administratives et civiles contre les agents de l'Etat 

I. La j ustice administrative 

49. S'agissant de la responsabilit e civile et administra tive du fa it 
d 'actes criminels et delictuels, !'article 13 de la loi n° 2577 sur la proce-
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<lure admin ist rat ive e nonce qu e toute vict im e d ' un dommage res u lt ant 
d 'un acte de ['admini s tra tion peut dem a nde r reparat ion a ce tt e de rni ere 
clans le de la i d 'un a n a compter de la date de l'act e a ll egue. En cas de rej e t 
de tout OU pa rti e de la de mand e OU Si a ucune reponse n'a e te obte nu e 
cl a ns un cl e la i de so ixante jours, la victim e peut engager un e procedure 
admini st rat ive. 

Le s ta tu t desj uges a ins i qu e !'orga nisation des tr ibunaux adm inistrat ifs 
sont regis pa r la loi n° 2576 du 6 janvie r 1982 sur les compete nces e t la 
constitution des tribuna ux admini stra tifs e t par la loi n° 25 75 sur le 
Conse il cl 'Eta t. 

2. La justice civile 

50. En vertu du code des obligati ons, les personnes lesees du fa it d 'un 
acte illic it e ou cl e li ctu e ux pe uve nt introduire une act ion e n repa ra tion 
pour le prejud ice ta nt ma ter iel (a rti cles 4 1-46) qu e mora l (article 47) . En 
la mati e re, les t ribuna ux civil s ne sont li es ni par les considera tions n i 
pa r le ve rdic t des juricl ictions repress ives sur la culpa bi li te de l' intere se 
(a rti cle 53) . 

Toutefo is, e n ve rtu de !'a rticl e 13 de la loi 11° 657 sur les fonctionnaires 
de l'Etat, les personn es ayant subi un clomrnage du fa it de l'exercice 
cl 'un e fo nction re levan t du dro it public peuvent e n principe ass igne r e n 
justice uniqu e rn e nt l'autorit e pub lique dont re leve le fon ctionna ire e n 
cause e t non directe me nt ce lui-ci (articles 129 § 5 de la Constitution, 
e t 55 e t 100 du code des ob ligat ions). Cet te regle n'es t toutefo is 
pas abso lue. Lorsq ue l'act e e n qu es t ion es t qua lifi e d' illi cit e ou d e 
cl eli ctu eux e t, pa r consequ ent , pe rcl son caractere d 'acte ou de fa it 
« administ rat if», les jurid icti ons civi les pe uvent acc ue illir une dem a nd e 
de dom mages-i ntere ts dirigee contre !'auteur lui-meme, sans prejudice 
de la poss ibilit e d 'engage r la res ponsabilite co nj ointe de !'admini stra­
ti on en sa qua lit e d 'e rnploye ur de !'aut eur de l'acte (article 50 du code 
des ub liga tiuns) . 

C. L'execution des decisions judiciaires par l'administration 

5 1. Aux term es de !'a rt icle 138 § 4 de la Const it ution de 1982 : 

« Les organes des pouvoirs exccut if e t lcgis la tif a insi q uc !'admini s tra ti on sont ten us 

de sc conformer aux dcc is ions judicia ire · ; lesdit s organes CL !'admini stra tion ne peu ,·en t 

en a ucun cas mod ifier les d ecis ions judicia ires ni en diffe rer l'exccut ion.,. 

L 'a rticl e 28 § 2 du code de procedure adm inis trative dispose: 

« Les d ecisions rendu es rcla tivc ment aux recours de ple ine juridicti on e t concerna nt 

un montant d etermine sont exccutces ( .. ) conformeme nt a ux di spos itions du droi t 

cornmun. » 
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D'apres )'a rt icle 82 § I d e la loi n° 2004 sur les vo ies d 'cxecut ion e t la 
fai ll ite, ne peuvent fai re l'obj e t d 'une sa isie les b iens d e l'Eta t e t les bie ns 
qu i, sc ion la loi les regissant, so nt insa isissab les. II ressort d e !'art icle 19 § 7 
d e la loi n° 1580 du 3 avril 1930 sur les m unicipa li tes q ue les bie ns d e ces 
d erni c res peuven t ctre sa isis uni q ue me nt s' il s ne son t pas affectes a 
)'usage public. 

Sc ion la doctr ine turqu e en la mat iere, ii decou le des dispos it ions 
ci-d ess us q ue si !'adm inist rat ion n'obtempere pas d 'e ll e-m e me a une 
d ecis ion judiciaire de reparat ion de fi ni t ive e t executoire, l' interesse a la 
poss ibil it e d ' int e nt e r une procedure d 'execution forcee conform em e nt a u 
droit omrnun. Da ns ce ea , l'autor it e compete nte est ha bili tee a impose r 
a !'adm inist rat ion les mesures prevues pa r la loi n° 2004, la sa isie d c meu­
ra nt toutefo is exce pt ionne ll c. 

D. La reglementation des constructions non autorisees et des 
decharges d 'ordures menageres 

/ . La Constitution 

52. Les d ispos it ions pe rt inentcs de la Const itut ion e n mat ie re d 'en­
vironncment e t de logement sc li sc nt a insi: 

Article 56 

«Toutc pcrsonne a le droi1 de vivre clans un e nvironnc men l sa in Cl cqu ilibrc. 

L' ELa t e t les c ituyc 11 s unl le dcvu ir d 'a m Clio rc r l' cnviro nn c me nt , d 'cn prCsc rvc r la 

sa lubrit c e t d 'en empcchcr la pollution. 

En vue de ga ra ntir a chacun des conditions d e vie ph ys iqu es et p ·yc hologiqucs sa in es, 

( ... ) l' Eta t insta ure lui-m cme des institutions sa nitaires e t rcglemc nte leurs pres tat ions 

de se rvices. 

L' Eta t s 'acquitt e d e ee l te tachc e n uti lisa nt les institut ions sa nita ircs et soc ia les des 

sect curs prive e t public, e t en ass ura nt le contro le de ce ll es-ci. ( ... ) ,, 

Article 57 

" L'Etat pre nd les mes ures propres a remcd ie r a ux besoins d e loge rn cnt , clans le 

cadre d ' une plan ifi ca t ion t ena nt compt e d es pa rti cu la rit es des vill cs et d es conditions 

de l'environne rn c nl , e t ravori sc en out re les progra mmes de logc rn e nts co ll ect ifs. ,, 

Article 65 

« L' E1a1 s 'acquitt e d es !aches que la Constitution lui ass ig nc en rnati i: re socia le e t 

econorniqu e, cl a ns les limites de ses ressourccs fin a ncieres e t en veill ant a prese rve r la 
s tab ili te economiquc . ,, 
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2. Les bidonvilles et la Legislation Les concernant 

53. D'apres les informations e t documents dont la Cour di spose, depuis 
1960, a nn ee OLI comm ence rent des migra tions mass ives d ' hab ita nts des 
zo nes de favo ri sees vers les regions ri ches, la Turquie doit fa ire face au 
probl emc des bidonvill es, constitu es le plus souvcnt de baraqu eme nts 
edifi es e n dur et evo lua nt rapide me nt ve rs des constructions a etages . 
Actuellement, plus d 'un ti e rs de la popul at ion vivra it cl ans des ha bita­
tions de ce type. Les chc rche urs, qui se sont penches sur ce prob leme, 
affirme nt que la naissance de te ll es agglomerations ne sau rait 
s'cxpliquer se ulement par les cl ffa ill ances de l'amenagemen t urbain e t 
de la police municipale . Ils signa le nt !'ex is tence de plus de dix-huit lois 
d 'am nisti e promulgu ees a u fil du temps a fin de regularise r les qu a rti ers 
de ta udis, cl a ns l'optique, se lon eux, de sati sfa ire les e lecteurs potent iels 
viva n l cl a ns ces habita t ions de fortune. 

54. Da ns le dom a ine de la lutte contre le deve loppement des 
bidonvill es, les principa les dispositions lega les en droit turc sont les 
suiva ntes : 

Se la n !'a rticl e 15 § 2, a linea 19, de la loi n° 1580 du 3 avril 1930 sur 
lcs municipa lit es, ces derni eres sont tenue d'empecher et d ' interdire 
toule installation O U Co nstruct ion, COntraire a la loi et a ux reglements, 
qui era it e tab lie sa ns perm is OU porterait atteinte a la san te, a l'o rdre et 
a la qu ie tude de la viii e . 

La loi 11 ° 775 du 20ju ill et 1966 enonce cla ns son article 18 qu 'apres son 
entree e n vigueur, tout batim ent non autorise, qu ' il so it e n phase de 
constru ction ou deja habite, sera imm ediatement de truit sans qu 'une 
dec ision prealab le soit necessaire. La mise en ce uvre de ces mesures 
incombe aux autorit es administra tives, lesqu ell es pe uvent avoir recours 
a ux forces de l'ordre et a ux a utres moyens de l'E ta t. Pour ce qui est des 
baraquements realises ava nt l'en tree e n vigueur de la loi, !'a rticl e 2 1 de 
ce ll e-ci preva il qu e, sous ce rta ines conditions, les habit ants des ta udis 
pourront acqu erir le terra in qu ' il occupent et profiler de credits avan­
tage ux pour fin ance r la const ruction de ba tim ents conform es aux norm es 
et aux pl ans d 'urbani sme. Les agg lomerat ions OLt les di spositions de 
!'a rticle 21 sont app licables sont declarees «zones de re ha bilitat ion et 
d 'eradica tion des taudis )) e t gerees conforme ment a Lill pla n d 'act ion. 

Par une loi n° 1990 du 6 mai 1976 portant modifica tion de la loi n° 775, 
les constructions irreguli eres e ffectuees avant le 1 er novembre 1976 furent 
elles aussi considerees comm e couve rtes par !'articl e 2 1 susmentionne. 
La loi n° 2981 du 24 fevri e r 1984 concernant les constructions non 
conform es a la legislation e n matie re de bidonvilles e t d 'amenage ment 
urba in prevoyait egalem ent des m esures a prendre pour la conse rvation, 
la regularisation , la re habilit a tion e t la des truction des batim ents 
irreguli ers eriges jusqu'alors. 
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Conce rn a nt les bie ns publics, !'a rticl e 18 § 2 de la loi n° 3402 du 2 1 ju in 
1987 sur le cadas tre se lit a insi : 

« La prescription acquis itive nc jouc pas pour lcs biens co111 111uns, ( ... ) lcs f"o rc ls c l lcs 

li eux i1 la dispos ition de l'Eta l C l a ffcctcs a l'usagc public ni pour lcs bi cns i111 111 obili crs 
q ui , d'apri:s les lois lcs conccrnan t, rcvicnncnt a l'Eta t, quc ccs bicns soicnt inscrits ou 
non au regis lre foncicr. » 

55. Cepenclant , la loi n° 4706 du 29 ju in 200 I port a nt conso lida tion de 
!'economic turque, Lell e qu e modifi ee pa r la loi n° 4·9 16 du 3 juille t 2003, a 
a ulori se sous ee r ta ines conditio ns la ve nte a ux ti ers des bie ns immobilie rs 
a ppa rte na nt a u Treso r public. D'apres !'articl e 4 §§ 6 e l 7 de ce lt e loi, les 
bi ens a ppa rt ena nt a u Treso r e t a brita nt des constructions rea li sees ava nt 
le 3 1decembre2000 seront l rnns mis a t itr f-'. g ra tuil a ux municipa li tes dont 
de pend ent les t e rra ins sur lesqu e ls sonl s itu ees les cons tructions, a fin 
d 'e tre vendu s prffere nti e ll eme nl a ux propri eta ires de ce constructi ons 
ou a leurs ayants droit. Les ve ntes e n ques tion s'e ffectu e nt moyenna nt 
un acom pte co rres po nd a nt a u qua rt de la va leur ma rcha nde du terra in e t 
des mensua lit es pouva nl c trc e ta lccs sur t rois a ns. 

Les municipa lit es sonl te nues de proeede r a !'e la bora ti on des pla ns 
d 'occupa lion des so ls a in si que des pla ns d 'applica ti on conce rn a nt les 
bi ens qui leur on t Cte a li enes a u titre de la loi susme ntionn ee. 

3. Les sites de stockage de dechets menagers et Leztr reglementation 

56. D'apres !'a rti cle 15 § 2, a lin ea 24, de la loi n° 1580 susm en tionnee, 
ii incombe a ux ma iries d 'ass urer le ra massage reguli e r e t a pproprie 
des ordures menage res a ins i qu e le ur des truction. Conform cment a ux 
a rticl es 6-E, alin ea j ), de la loi n" 3030 sur les ma irics mc tropolit a ines 
e t 22 du regleme nt d 'admini s tra ti on publique re la tif a ce tt e loi, ii 
incombe a ux mairies metropolit a in es de des igner les li eux d e s tockage 
des ordures et des dechets industrie ls a insi qu e de rea li se r OU de fa ire 
reali se r le insta lla ti ons conce rn a nt le t rait e ment , le recyclage e t la 
de ·tructi on de ces derni e rs. 

Scion les a rticl es 5 e t 22 du regle ment sur le contr61e des deche ts 
so lides, public au J o urna l offi cie l du 14 ma rs 199 1, les ma iri es sont 
res ponsabl es de la pla nifi cation de !' utili sation des decha rges a ins i que 
de la misc en ce uvre de loutes les m esures necessa ires a fin d 'evit er 
qu e leur ex ploita ti on ne nui se a l'e nvironne me nt e t a la sante des 
hommes Cl des a nima ux; d'apres I' a rticle 3 J dud it reglem ent , la ma irie 
m e tropolit a ine es t ha bilitee a de livrer les a utorisa ti ons d 'exploita ti on des 
sites de stockage de dechets sis cl a ns les te rritoires des ma iri es loca les 
dependa nt de son autorit e. 

Au x term es du reglem e nt, a ucun sit e de decha rge d'ordures ne peut 
e tr e cree a une dis ta nce de ma ins de I OOO m des ha bita ti ons e t, une fo is 
ouve rt e a !'ex ploita ti on, a ucun e con stru ction ne peut e tre a utori see a 
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la pe ripherie du site (art icle 24), leque l doit et rc cloture (a rticl e 25). 
Conce rnant le cont ro le du biogaz, !'articl e 27 prevo it qu e : 

« Les mela nges d 'azote, d 'ammoniaqu e, d 'hydrogene sulfure, de dioxyde d e Ca rbon e 

e t, en pa rt iculi er, le methan e, iss us d e la d ecomposition m icrob iologiq ue d es e le me nts 

organiqu cs prese nts clans la masse des dechets ( ... ) e t suscept ibles de causer des 

ex plos ions e t intox ica tions sero nt captcs a !'a id e d ' un sys tern e de drainage ve rti ca l e t 

ho ri zo nta l, e t liberes cl ans l'a rmosphere de fa~on comrolee ou utili ses pour produire rlc 
l'Cncrgie. » 

57. Les informations genera les que la Cour a pu se procurer quant au 
risqu e d 'ex plos ion de methane da ns de tc ls sites peuvc nt se resum cr 
comme suit: le meth a ne (CH 4) et le gaz ca rboniqu e (C02) sont les deux 
produ its maj eurs de la met ha nogenese, l'ctape fina le e t la plus longue 
du process us de fe rm entat ion a naerobic, c'es t-a-dire qui se derou le en 
)'absence d 'air. Ces substances sont notamm ent generees par les degra­
da tions bio logiques et chimiqu es des dechets. Les risqu es d 'ex plos ion et 
d ' incendi e sont principa lement dus a la g rand e proportion de methane 
clans le biogaz. Son seuil d 'exp los ibili te se situe entre 5 o/o e t 15 o/o de CH4 
cl ans l'air. Au-d essus de 15 %, le methane s'enOam me mais n'ex plose pas. 

58. II resso rt de dive rses circul a ires et reglementat ions en vigueur 
cl ans Jes pays membres du Conse il de !'Eu rope en mat iere de gest ion des 
ordures menageres et d 'exploitat ion des decharges de res idus urba ins que 
l' iso lement des sites de decha rge, qui impliqu e un e loigne ment minimum 
de toute habita tion, la preve ntion des risq ues d 'eboulements par pose 
de talu s et de digues sta bles ainsi qu e par des mesures de compactage, et 
)'eli minat ion du danger de feu ou d' explos ion du biogaz fi gurent parmi les 
preoccupat ions maj eures des a utorites et des exp loitants conce rnes . 

Sur ce derni e r point , l'assaini ssement preconi se semble consister a 
mettre en place, au fu r e t a mesure de !'ex ploita tion, un sys teme de 
dra inage des gaz de fermentation, visant a ass urer le pompage des gaz 
d e decha rge e t le trait ement du gaz par un biofiltre. Pa re ille insta ll a tion 
d e degazage, prevue egaleme nt clans le reglement du 14 mars 199 1 en 
vigueur en Turquie, com prend genera lement des puits verticaux pe rfores 
in trod uit s pa r forage cl a ns les dech ets ou des drains hori zo nta ux enfouis 
clans la masse des dechets, une sta tion de ve ntilation , un biofiltre e t un 
reseau de condui tes d 'as pira tion. 

III . LES TEXTES PERTINENTS DU CONSEIL DE L'EUROPE 

59. Concernant les d ivers tex tes adoptes pa r le Conseil de !'Europe 
cl ans le domaine de l'environnement et des activit es industriell es des 
pouvoirs publics, ii y a li eu de cite r, parm i les travaux de l'Ass emblee 
par lementa ire, la Reso lution 587 ( 1975) relat ive aux problemes poses par 
!'evacua tion de dechets urbai ns et indu stri els, la Resolu t ion 1087 (1996) 
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re la tive aux consequ ences de !'accident de T chernobyl, et la Recomman­
da tion 1225 ( 1993) re la tive a la ges tion , a u tra itement, a u recyclage et a 
la comm e rcia li sa tion des deche ts, a insi qu e, pa rmi les travaux du Com ite 
des Minis tres, la Recommanda tion n° R (96) 12 conce rna nt la repa rti­
tion des compe te nces et des responsabilites entre autorit es centra les e t 
coll ectivit es locales e t regionales cl ans le domaine de l'environn ement. 

En la matie re, il conv ient egaleme nt de mentionne r la Convention sur 
la responsa bilite civil e des domm ages res ulta nt des ac tivites dange reuses 
pour l'environ nement (STE n° 150 - Lugano, 2 1 juin 1993) e t la Comre n­
tion sur la protec tion de l'environnement par le droit penal (STE n° 172 -
St rasbourg, 4 novembre 1998), lesqu ell es sont actu e ll eme nt s ignees par 
neuf et tre ize Etats respective me nt. 

60. On consta te e n li sant ces docum ents qu 'e n ce qui conce rne le 
trait eme nt des cl eche ts urba ins la responsa bilite prcmiere incombe a ux 
coll ectivit es locales, qu e les go uve rnemcnts sont t cnus d 'ass iste r ta nt 
fin a nciercme nt qu e techniqu ement. L'exploita tion d 'un site de stockagc 
de cl echc ts pa r des a u tori tes pu bi iq ues passe pour u ne « activi te 
cl a ngereuse», et un « cl eces» res ulta nt du depot de dechets sur un site de 
s tockage perma nent es t cons id ere comm e un «dommage» entralna nt la 
responsa bilite des autorites publiques (voir, nota mm ent, la Conve ntion 
de Luga no, a rticle 2 §§ 1, c) -cl) e t 7, a)-b)). 

6 1. A ce suj e t, la Convention de Strasbourg invite les Pa rti es a adopte r 
des mesurcs «qui pourra ient etre necessaires pour qu a lifi er d ' infract ions 
pe na les » lcs ac tes re levant du domain e «de !'e limina tion, du tra iteme nt , 
du s tockagc ( ... )de dechets dange reux qui causent ou sont susceptibl es de 
cause r la ma rt ou de g raves les ions a des personnes ( ... ) >>, sacha nt qu e ces 
infractions peuvent a uss i etre commises pa r (( neglige nce» (art icl es 2 a 4) . 
Si ce t instrum e nt n' est pas enco re entre en vigueur, ii s' inscrit bi e n clans la 
te nclance ac tu ell e a reprimer plu severem ent les a tt eint es a l'environne­
ment , qu es tion indissociable de ce ll e des a tt eintes a la vie humaine (voir, 
pa r exe mple, la decis ion-cadre n° 2003/80 du 27 j a nvier 2003 du Co nse il de 
l'Un ion europeenne ains i que la proposition de directive de la Commission 
de l'Union europee nne du 13 mars 200 1, moclifi ee le 30 septembre 2002, 
re la tive a la prot ection de l'environnement par le droit penal). 

L'articl e 6 de laclite Convention exige en outre que des mesures 
a ppropri ees soie nt ega lemf'. nt pri ses pour sanctionn er pena lement ccs 
infractions en fon ction de le ur degre d e g ravite, ce qui doit pe rm ettrc, 
entre a utres, l'empri sonnement des auteurs. 

62 . S'agissant de te lles acti vites da nge reuses, l'acces du public a une 
inform at ion claire e t ex ha ust ive es t co ns icl ere comme l'un des clroits 
fondamcntaux de la personne, e tant e ntendu qu 'e n ve rtu nota mment de 
la Resolution 1087 (1996) precitee ce droit ne doit pas etre corn; u comm e 
se limitant a u domaine des risques lies a !' utilisation de l'ene rgi e nucleaire 
clans le secteur civil. 
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E DROIT 

I. SUR LA VIOLATION ALLEGUEE DE L'ARTIC LE 2 DE LA 
CONVENTION 

63 . Le requ erant se pla in t de cc q ue la mor t de ses neur proches cl ans 
!'accide nt d u 28 avril 1993 e t les lacu nes que p rese nta ie nt lcs procedures y 
a ffe rentes ont emporte viola ti on de !'a r t icle 2 de la Conve ntion, dont le 
passage pe rtinen t se lit a ins i : 

« I. Le d ro it de tout c personnc i1 la , ·ic est prot egc par la loi. La mort ne peut ctrc 

inOigcc a quiconquc int cntionnc llcm c nt , sauf en execution d'unc sent ence capita lc 

prononccc par un tribunal au ca s 0C1 le dc lit es t puni de cc tt e peine par la loi. 

( ... ) » 

64·. Com me d evant la cha mbrc, le Go uve rn e m e nt comba t ces theses. 

A. Applicabilite 

1. L 'arret de la chambre 

65. Se rfferant aux exemp les fournis notamment par Jes a rrets 
L.G.B. c. Royaume-Uni (9 juin 1998, Recueil des arrets et decisions 1998-III) , 
Guerra et autres c. Italie (I 9 fev ri e r 1998, Recueil 1998-I), Botta c. It a lie 
(24· fev ri e r 1998, Recueil 1998-I) et Galvelli et Giglio c. Itctlie ( [GC], 
n° 32967/96, CEDH 2002-I), a ins i qu 'aux norm es e uropeennes cl a ns ce 
doma ine, la cha mbre a souligne que la pro tecti on d u cl roit a la vie, te ll e 
quc l'ex ige !'ar ticle 2 d e la Conven ti on, pouva it c trc invoqu ce en m at iere 
d 'exploita tio n d e d eche tt c ri es du fa it d es dange rs potenti c ls inherents a 
ce tt c activit e. Auss i la cha mbre a-t-e ll e concl u qu e !'obliga ti on pos itive 
pour lcs Eta ts de prendre Jes mesurcs necessaires a la protect ion de la vie 
des person nes re levant de leurjur idict ion, au e ns de !'article 2, en tra it en 
jeu e n l'espece. 

2. Arguments des com.j1arants 

66. Le Gouvernem ent a ll egue q ue la co ncl usion de la chamb re sc ion 
laq ue ll e « tou tes les situat ions d e mort non inten tionnell e » re levent 
du cha mp cl 'applicati on d e !'a rt ic le 2 a donne li eu a unc exte ns ion 
sans precede nt d es obligations pos itives intrinseq ues a ce tt e d ispos ition. 
D 'a pres lui , le ra isonnem ent d e la cham bre s'eca r te d e la j uri sprude nce 
recc n tc de la Cou r en la ma ti ere, te ll e qu e l'arret Maslromatteo c. Italie 
([GC], n° 37703/ 99, CEDH 2002-VIII), e t n 'es t pas corrobore par les 
a ffa ires a uxquelles ell e e rffere, nota mmen t Osman c. Royaume-Uni (a rret 
du 28 octobre 1998, Recueil 1998-VIII) ou e nco re Galvelli et Giglio (arret 
precite) , qu i n 'ont pas a bouti a un co nsta t d e vi olat ion d e !'articl e 2. 
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67 . A !'audie nce, le Gouvernemc nt a pla ide qu e la responsabili te de 
l'Eta t pour des fa ils non imputa bles cl irecl emenl a ses age nts nc pouva it 
couvrir Lous les cas cl 'accide nts ou de ca tas trop hes e t qu 'c n pa re il cas 
!' in te rpreta ti on de la Cour qu a nt a !'app licat ion de l '~ rt i cl e 2 ne deva it 
e lrc ni le leologique ni la rge, ma is deva it plut6t cl cmcurc r res tr ictive . 
Un e a pproche contra ire pourra iL donne r a croire qu e le seul ra il de SC 
lrouve r a prox imit e d 'un ae roporl, cl ' une centra lc nuclcaire, cl ' une usine 
cl 'a rm emenl ou simplem ent d 'e tre expose a des proclu its chim iqu es se ra it 
susceptible de ge nere r une viola t ion polenli ell e de !'a rti cle 2. 

68. Le requerant re torqu e qu e les negligences e n cause des a u to r ites 
de l'Eta l tom bent ass ureme nt sous le coup de !'art icle 2 de la Conve ntion, 
des lors qu 'e ll es sonl a. J'or ig inr. ci r. la mort de ses proches, Cl qu e r ien cl ans 
les a rgum ents du Gouve rn cmc nL ne perm cl cl 'eca rl e r ce tl c conclu sion. 

3. Appreciation de la Gour 

69. Consiclerant !'ense mble des a rgume nts des pa rti es, la Cour 
ra ppcll e d 'emblce que, cl a ns sa manierc d 'abo rde r l' int e rprc la tion de 
!'a rti cle 2, elle es t g uicl ee pa r l' icl ec qu e l'obj e t e l le but de la Conve ntion, 
e n Lant qu 'in strum enl de pro tection des e tres huma ins, appell e nl a 
compre ncl re et a a pp liqu er ses di spos it ions cl 'un e ma niere qui re ncl e ses 
ex ige nces concretes e t effect ives (vo ir, pa r exemple, Ya§a c. Turquie, a rre t 
du 2 seplembre 1998, Recueil 1998-VI, p. 2429, § 64). 

70. En l'espece, le gr ief clonl la Cour es t saisie es t qu c lcs a ulor ilcs 
na t iona les n'ont pas fa it Lout cc qu 'on pouva it a llenclre cl 'e ll es pour 
cmpccher qu e la vie des prochcs du requ erant ne rut pe rdue lors 
de l'accicl e nt du 28 avril 1993 surve nu cl ans la cl echa rgc m unicipa le 
d 'Umra niye, ex ploitec sous lcur contr6 le. 

71. A ce t egarcl , la Cour reaffirm e que !'a rticl e 2 ne conce rne pas 
excl usive ment les cas de mort cl ' homme res ulta nt de !' usage d e la fo rce 
pa r des age nt s de l'Eta l ma is imp liqu e a uss i, cl ans la premie re ph rase 
de son premier pa ragra phe, l'obliga t ion pos it ive pour les Eta ts d e prendre 
loules les mesures necessa ires a la protect ion de la vie des pe rsonnes 
relevant d e leur juridict ion (vo ir, pa r exe mple, L. C.B. c. Royawne-Uni, 
precile, p. 1403, § 36, e t Paul et Audrey Edwards c. Royaume-Uni, n° 46477/99, 
§ 54, CEDH 2002-II). 

Pour la Cour, ce tl e obliga tion cl oil e tre inle rp retee comm e va la nt cla ns 
le contexte de toute activile, pub liqu e ou non, susceptible de mettre en 
j eu le d roit a la vie, a fortiori pour les act ivites a ca racte re industri e l, 
cl a nge reuses pa r na ture, te ll e que !'exploita tion de sit es de stockage de 
dcchets (ci-apres « act ivites dange reuses » - pour les normes eu ropee nnes 
en la ma ti ere, voir les pa ragra phes 59 et 60 ci-dessus) . 

72 . Lorsqu e les organes de la Conve nt ion ont eu a se prononce r cl ans 
de Le is domaines sur des a ll egations tirees d 'une meconna issance du dro it 
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a la protection de la vie, il s n'ont j a m a is enonce qu e !'a rticl e 2 s'ave rait 
in a pplicabl e. La Cour renvoie, par exe mple, aux cas rela tifs a !'incidence 
des e miss ions nocives em ana n t d 'u ne us i ne de fe rti I is a nts (Guerra et autres, 
precit e, pp. 228-229, §§ 60 e t 62) ou enco re a des essais nucl eaires (L.C.B. 
c. Royaume-Uni, preci te, p. 1403, § 36) . 

73. A ce t egard, e t contrairement a ce qu e le Gouvernement semble 
suggere r, le degre de nocivit e des phenom enes propres a tell e O U Lell e 
activit e, la continge nce du risqu e a uqu e l le r equ erant e tait expose a 
raison des circonstances da nge reuses pour la vie, le statu t des personnes 
impl iq uees cla ns l'e nchalne ment de ces circonstances e t le ca ractere 
de libere ou non des actes ou om iss ions imputab les a ce personnes ne 
son t que des elem ents parm i d 'autr es a prendre en compte clans l'exam cn 
au fond cl 'une a ffair e clonnee, visant a determine r la res ponsa bilite 
pouva nt incomber a l'Etat e n vertu de !'articl e 2 (ibidem , pp. 14-03-1 404, 
§§ 3 7-4 1). 

La Cour reviendra ult er ie urem ent sur ces points. 
74. En somm e, e lle juge qu e le g ri e f du requ era nt (paragraphe 70 

ci-d essus) re leve ass urem ent de la pre miere phrase de !'art icl e 2, lequel 
es t done applicabl e clans la prese nte a ffaire. 

B. Observation 

1. L 'arret de la chambre 

75. La cha mbre a re leve qu 'en l'espece Jes a utorit es competentes non 
se ul e m ent avaient refus e de s'employe r effective ment a palli er les ri sques 
graves d'exp loita tion signa les clans le rapport d 'expert ise du 7 mai 199 1, 
mais de plus n'avaient pas cherche a di ssuad er le requeranl de vivre a 
proximite de la dechetteri e a l'or ig ine de ces risqu es . La chambre a a uss i 
re leve qu e Jes a utorit es gouve rn e me nta les avaien t ma nqu e a le ur dP.voir 
d' inform e r Jes habita nt s du quartier de Kaz1m Ka ra bekir des dangers qu e 
presentait pour eux le fa it de continu er a res ider a proximite d ' un e 
dechett e r ie. 

Partant, el le a constate !'ex iste nce d ' un li en de causalite e ntre les 
neg lige nces imputa blcs a ux a utorit cs turqucs, d ' une pa rt , et la surve nance 
de !'accident du 28 avril 1993, done les pertes e n vies humaines qui en ont 
result e, d 'autre part. Ainsi, e ll e es t pa rve nu e a la concl usion qu e cla ns la 
presente affair e Jes a utorites turqu es ne pouvaient passer pour avoir fait 
tout ce qu e l'on pouva it rai sonna blem ent a ttendre d 'ell es pour preve nir la 
ma teriali sation des da ngers reels qui menagaient en leur vi e les habita nts 
de ce rtains quartiers de taucli s d'Umraniye. 

76. La chambre a ensuit e examine le gri ef tire des cl efaill a nces de la 
justice pena le et administrat ive turqu e sous !'angle des «obligations 
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procedurales » de ]'articl e 2, afin de de te rmine r si le requ era nt pouva it 
passe r pour avoir obtenu le redresse ment de ses griefs. 

Quant a la procedure pena le, la chambre a conclu qu e ce ll e-ci ne pouvait 
en soi etre conside ree comme «adequa te» s'agissant des all egations 
d 'att einte a u droit a la vi e du requerant , parce qu'e lle ne visait qu 'a 
etablir l'eve ntuelle responsabilite des autorites pour (( negligence clans 
l'exercice de leurs fonct ions », mais pas pour les deces de nonces en l'espece. 

En ce qui conce rne la vo ie adm inistrative de repa ration , la chambre 
a d 'abord consta te un manqu ement a !'ex igence de ce lfrite, obse rvant 
que le droit a re pa ration du requ erant n'avait e te reconnu que qu a tre 
a ns, onze mois e t dix jours a pres le rej et de ses demandes prea la bles 
d ' inclemnisa tion. D 'aill eurs, e lle a re leve qu e si le requerant s'e ta it 
fin a lemen t vu octroyer un e indemnite, ce ll e-ci n'a j a ma is ete ve rsee . 

Pa rt a nt , la cha mbre a co nclu qu e les voies de clroit exercees sur le pla n 
national, meme consiclerees cl ans lcur ense mbl e, ne pouva ien t, cl ans 
Jes circo nstances specifiqu es de la cause, passe r pour avoir ass ure le 
rcdrcssc mcnt appropric des g ri e fs du req uerant au regard de !'art icle 2 
de la Convent ion . 

2. Arguments des comparants 

a) Le Gouvernement 

77. Le Gouvernement souti ent avant tout qu e !'e lement qui fut de ter­
minant cl a ns !'appreciation de la cha mbre e tait Lill rapport cl 'ex pertis e 
etabli le 7 ma i 199 1, qui a clonn c li e u a un connit entre les ma iri es e t 
n'a jamais eu la qua li te de preuve au rega rd du clroit in terne. Cette 
appreciat ion, qui se ca racterise par une absence de ver ifica tion des 
crit eres cl '« immecl ia te te» et de « rfalite» du clange r qu 'aurait presentee 
la cl echa rge municipale, ne saurait suffire a motiver le constat de vio la tion 
de la cha mbre, se lon laquelle Jes autorites auraient du prenclre des 
mesures preve ntives ou intervenir de fa\;Oll imm ediate et ponctu e lle . 

A ce t egarcl , le Gouvern ement souligne qu e la ges tion des diffi cultes 
et la recherche de so lutions pour y remedie r releve nt des politiques 
genera les des Etats, sans que ceux-ci a ient !'obligation de prendre des 
mes ures preve nti ves la ou ii n'es t pas qu es tion cl ' un clange r imminent , au 
se ns de la jurisprude nce de la Cour. 

78. En ce qui conce rn e plus particuli ere me nt Jes affaires relat ives a 
une negligence de la part des autorites, le Gouvernement, invoqua nt 
nota mment les decisions L eray et aulres c. France (n° 44617/98, 16 janvier 
200 1), e t Alvarez Ramon c. E spagne (11° 5 11 92/99, 3 juillet 2001), plaiclc 
qu e la Cour s'es t toujours contentee de reche rcher s' il exista it un cadre 
reglementaire et si celui-ci e tait res pecte, sans pour auta nt procecl er a 
un examen a pprofondi de !'ex iste nce cl'un li e n de causalit e entre le ou 
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les deces en question et te l ou te l comportement negligent. Au contra ire, 
cl an · ces a ffaires, ell e a u ra il rcpris a son complc les conclu sions et 
!'apprecia tion des autorit es na tiona lcs. 

79. Le Gouvern emenl soutie nl qu 'e n tout cas on ne saura it rcprochc r 
a l'E ta t d 'avoir meconnu en l'cs pece son obliga tion de protege r la vie des 
proches de M. Oneryild1 z. Comm e il l'a fa it d evant la cha mbre, ii invoqu e 
les effort s deployes pa r la ma irie d 'U mraniye sur les pl ans judicia ire 
e t admini sl ra tif a insi qu 'e n ma ti ere d 'in fo rma tion e t ce, bie n ava nt le 
rap port d 'cx perti se du 7 ma i 199 1, afin d'e ndiguer !' ha bita t sauvagc, 
d 'c ncouragc r les ha bita nts du bidonville d 'O m ra ni ye a t rouvc r d 'autres 
so lutions de logement e l de pa lli e r les ri squ e · an ita ires me nac;ant 
le qua rti cr e n aspc rgcanl sans rcl achc des produits chimiqucs sur la 
decha rgc municipa le. D 'au tre pa rt , ii ra ppel le le proj e t d 'ame nage ment 
colossa l qu e la ma iri e me t ropo lit a ine ava il entrepris en mat ierc de 
ges ti on des ordures me nage res sur ['ense mbl e du lerritoire de la 
prefecture d 'Is ta nbul (pa ragra ph e 16 ci-dessus). 

80. Auss i le Gouvern ement , invoqu ant l'a ffa ire Clza/1man c. Royaume-Uni 
( [GC], n° 27238/95, C EDH 200 1-1), critiqu e-t-il l'approche de la cham bre, 
est ima nt que ce ll e-ci n'a a ucun cme nt te nu com ple du fa it q ue le reque­
ra nt ava il sciem mem choisi, en toute illegalit e, de 'install er a prox imit e 
d ' une decha rge malg re les ri qu es inherents a un te l choix, et s'cs t 
contentee de bla mer les a u to rite na tiona les de ne pas s'e tre a ppuyees 
sur les conclusions du rap port du 7 ma i 199 1 pour de loge r de fa<;o n 
ex peditive, a u mepris de toutc conside ration humanit a ire, des milli ers 
de citoye ns, reamenage r toute une commun e et deplace r du j our a u 
le ndema in tout un sit e de decha rge exploite d epuis plus de ving'l a ns. 

Sur cc point, le Gouve rnemcnt souligne qu e de taches d e ce tt e 
am ple ur s' inscrive nt clans le cad re de politiqu es neccss ita n t des choix e t 
des invcs ti ssements cons iderabl cs, qui ex igent unc longue phase d 'e tude 
et de decis ion a insi que d' imme nses travaux de concep tion e t de misc 
e n <r. uvrc. Da ns r.es rn nrli1ions, la Cour n'a pas q11 a li1 e pour impose r 
sa proprc a pprecia tion sur ce qui a ura it pu ctrc la meilleure poli t iqu e 
a adopte r face a ux difficult es socia les et co njoncturell es soul evees 
pa r le bidonvill e d 'Om ra ni ye, pa rmi lesqu ell es la res istance connu e des 
habita nts enve rs toute mesure susce ptible de menace r leur qu otidi e n. 

8 1. Qu ant a la procedure pena le me nee en l'espece, le Gouve rnement 
rappell e les conclu sions de la Cour cl a ns l'affa ire Lera)' et autres (decision 
precitee), OU el le n'a pas hcs itc a ecart e r le g ri ef des requ era nts sc ion 
lequ el lcs autorites fra nc;aiscs avaient commis des fa utes lourd es qui 
ava ie nt co lit e la vi e a ving t-trois personn es . 

82 . Invoquant Jes a rrets Calve!Li et Giglio et Mastromatteo susmen­
tionnes, ii a ffirm e a ussi que lorsqu 'une a tt einte a u d roit a la vie n'es t 
pas vo lonta ire !'obligation pos itive decoulant de !'a rticl e 2 n'exige pas 
necessa irement la mise en a: uvre d ' une procedure pe na le. Or, clans la 
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prese nle a ffa ire, une te ll e p rocedure a e le e ngagee e l , des l'ouve rLure de 
l'enqu ele ju qu 'au le rm e du proces, la justice pe na le lurqu e a fa it preuve 
cl ' un c g ra ncl e effi cacitc Cl cl ' un c d ilige nce qu i ne prelcnl pas le na nc a 
la cr il ique sous l'ang le de l'arL icl c 2 de la Conve nl ion. A ce suj e l, le 
Gouve rne mcnt contes te loul a rgum e nt t ire d ' une impunite acco rd ce 
a ux ma ires mis en cause: l'app lica l ion du se ul a rL icl e 23 0 du code pena l 
a ux prevc nus cl ecou la il de « la na lu re specifiqu e d u cl c li l cl e fi ni cla ns 
ce t a rt icle» qu i visa it uniqu emenl les age nts pub li cs, e l le fa il qu e les 
juges du fo nd onl p rononce la pe in e min imale prevue s'ex pliqua it pa r 
l'ex is te nce de coauteurs pres um es n'ayant pas ete mis en accusalion. 

83. A l'aud ie nce, le Gouve rnement a pa rti cu li erern cnl sou ligne qu c 
la non-pa rli cipa ti on - du res lc volonla ire - du rcqu era nt a ux inves tiga­
t ions prc li m ina ires ne saura il e n a ucun cas c lrc considerec comm e 
prcj ud icia blc a l'e ffi cacile de la proced ure pena lc, CU cgard nota mm e nt 
a ux conclu sions de la Cour cl a ns l'a ff a ire Ta nrzbilir c. T urquie (n° 2 1422/93, 
§ 85, 16 nove mbre 2000). O'a ill eurs, le requ e rant , qu i n'a j a mais prel cndu 
avo ir c lc cl a ns l' imposs ibil il c cl ' intc rvc nir dans le proccs, sc ra it ma lvc nu 
cl'affirrn e r n'avoir pas cte in fo rrn e cl 'un proces inle nle contre de ux 
pe rsonna lites politiqu es, l'evc ncment aya nt fa it l'obj el d 'unc importanl c 
couve rlurc media tiqu e. 

84. Qu anl a la vo ie de repa ra tion adminis t ra l ive cxc rccc e n l'es pcce, 
le Gouve rnemcnl rappe ll e que la procedure en cause s'e ·t so ldee pa r un c 
conda mna l ion sans compla isance des ma ires responsables a verse r au 
rcqu c ra nt un e incl emn ite en repa ra t ion de son prejud ice, ta nl mora l qu e 
ma te riel, Cl qu e la Somm e a lloucc ace t ilre es l toujours a la d ispos it ion de 
l' intc ressc . 

b) Le requera nt 

85 . Le requ erant reitere les a rgum ents qu 'il avail cl eve loppes deva nl la 
chambre Cl rcaffirm e qu e le Gouve rnement avail lolere la form a tion du 
bidonvill e d 'U mran iye sans cmpcchcr son extension jusqu 'a proximite des 
tas d 'ordures. Selon l' interesse, le Gouvern eme nl a meme favo rise ce lle 
s itua tion e n permet ta nl a ux ha bita nls de bene fi cie r de tou s les se rvices 
d' infras tructu re e t, pour pa racheve r son desse in poli t iq ue, ii a promu lgue 
plus de d ix-huit lois porla n t regula r isa tion d F.s agglornfra tions ill egales, 
qu i sont considerees comme des viviers d 'e lecteurs. 

A !'audi ence, la represe ntante du requ erant a produit ce rta ins docu­
ments offi ciels pour refuter les a rgum ents du Gouve rnemenl fa ncies sur 
!'absence de se rvices pub lics cl a ns le bidonvill e d ' ·· mra niye, affirm ant qu e 
les ha bi tants de la ru e Gerze e ta ient a bonnes a u se rvice des eaux et 
assuj ett is a la taxe d ' ha bita tion. En out re, se rffera nt a u plan officie l des 
li eux ve rse a u doss ier (paragraphe 10 ci-dessus), la represe ntante a 
a ffirm e qu 'a l'epoqu e des fa ils ii ex is ta it un bureau de poste cl a ns la ru e 
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Acl e rn Yavuz e t qu e la zon e compre nait qua tre e ta bli sse rn e nts sco la ires 
publies . 

86. D 'apres le requ era nt, eontraire rn e nt a ce qui es t a ll egue, les 
a utorit es n 'ont pas pris la rn oindre initiative pour inform e r les ha bitants 
du biclonville cl 'un qu e lconqu e clange r prcse nte par la cl echett e ri e. 

A !'audi ence, on avocat e a p la ide que le Gouverne me nt ne pouvait 
se soustra ire a ses obl ig-at ions en exigeant d e ses c itoye n · Jes plus 
d c munis, vo ire Jes plus ig nora nts, qu ' ils se re nse ig nent sur d es qu es tions 
e nviro nne m entales d e ce tt e e nve rgure. Sela n e lle, pour evit e r le dra m e, ii 
aura it suffi qu e la municipa lite res ponsable fasse pose r des che minees 
d 'ac ra tion cla ns la d echa rge, a u li eu d e se con tente r d e couvrir a ma uva is 
escient Jes a mas d 'ordures avc.r: d e la t en-e. 

87 . Qua nt a ux procedures intent ees contre Jes a utorit es, le requ erant 
se conte nte d e sou lig ner que !' iss ue de la procedure penal e litig ieuse, qui 
n'a la isse transparalt re aucun e vo lonte d e punir Jes coupa bl es, n 'a fa it qu e 
heurt e r la conscie nce coll ect ive . 

88. Du res te, le requ era nt es tim e qu e le Gouverne me nt es t ma lve nu 
d e tire r argum ent d e l'e ffi cacit c de la procedure d'inde mnisa ti on, des 
!ors qu e ee ll e-c i a a bouti a l'octroi d 'une inde mnite seul em ent pour 
prejudice moral , laqu ell e non ·euleme nt e ta it d 'un montan t cl er isoire 
ma is e n outre demeure a ce jour impayee . 

3. Appreciation de La Gour 

a) Principes generaux applicables au cas d'espece 

i. Princi/1es relatifi a la prevention des attein les au droil a La vie du .fail d'acliviles 
dangereuses: Levo/et subslanliel de /arlicle 2 de la Con uenlion 

89. L'ob ligation positive d e pre ndre toutes Jes mesures necessa ires a 
la protection d e la vie a u se ns d e !'articl e 2 (paragraph e 7 1 ci-dess us) 
impliqu e ava nt tout pour les E ta ts le d evoir primordial d e me ttre en 
p lace un cadre legisl a tif e t adm inistra tifvi sant une prevention e ffi cace e t 
clissuadant d e mettre en peril le droit a la vi e (voir, mutatis mutandis , par 
exe mple, Osman , prec it e, p. 3159, § 11 5, Paul eL Audrey Edwards, precite, § 54, 
jfhan c. Turquie [GC], n" 22277/93 , § 91, CEDH 2000-VII, Kzlzy- c. Turquie, 
n° 224·92/93, § 62, CEDH 2000-III, e t Malzmut Kaya c. Turquie, n° 22535/93, 
§ 85, CEDH 2000-III). 

90. Cette ob ligat ion s 'appliqu e sans conteste clans le domaine speci­
fiqu e d es activites dange reuses, ou ii fa ut , d e surcrolt, reserver une place 
singuli e re a une regle me ntat ion adaptee aux part icu la rit es d e l'activit e 
en j eu nota mm ent a u niveau du ri squ e qui pourrait en result e r pour la 
vi e hum a ine. Ell e doit regir l'autorisat ion, la mise en p lace, !'exp loitat ion, 
la securit e e t le control e afferents a l'activite a ins i qu ' imposer a toute 
pe rsonn e conce rn ee par ce ll e-c i !'adopt ion d e mes ures d 'o rdre pratiqu e 
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propres a ass ure r la protection effective des citoye ns dont la vie risqu e 
d 'e tre exposee a ux da nge rs inh ere nts a u doma in e en cause. 

Pa rmi ces mesures preve nti ves, ii convient de souligner !' importa nce du 
droit d u public a !' inform a t ion , te l qu e consac re pa r la jurisprud ence 
de la Conve ntion. En effet, avec la cha mbre (pa ragraphe 84 de l'a rre t de 
la cha mbre), la Grande C hambre convient qu e ce droit, qu i a deja ete 
consacre sur le te rra in de !'a rti cl e 8 (Guerra et autres, precite, p. 228, § 60), 
peut ega leme nt e n principe e tre revendiqu e a ux fin s de la protection du 
d roit a la vie, d 'aut a nt plus que ce tte inte rpretation se voit confo rt ee pa r 
!'evolution actu ell e des normes europeennes (pa ragraphe 62 ci-dessus) . 

Quoi qu ' il en so it, Jes reg lementa tions doivent pa r a ill eurs prevoir des 
procedures adequa tes tena nt compte des aspects techniques de l'activit e 
en ques tion el pe r'm ctt ant de de te rm in er ses defa ill a nces a insi qu e Jes 
fa utes qui pourra ie nl e tre commises a ee l ega rd pa r les responsables a 
d iffere nts echelons. 

ii. Princi/Jes relatifs a la reaction judiciaire exigt!e en cas d'atteinles all~gu t!es au droil a 
la vie: le vole/ /noct!dural de /'article 2 de la Con vention 

91. Les obligations decoula nt de !'a rticl e 2 ne s'a rrelent pas la . 
Lo rsqu ' il y a eu mort cl 'homm e cl a ns les circonstances susceptibl es 
cl 'engage r la responsabi lit e de l'Eta t, ce tt e di spos iti on implique pour 
ce lui-c i le dcvoir d 'assure r, pa r lous les moye ns dont ii d ispose, une 
reaction ad equ a te - judicia ire OU a utre - pour qu e le cad re legisla t if' 
c l adm inis tra tif ins taure a ux fin s de la pro tect ion de la vie soit 
effcct ive me nt m is e n ce uvrc e t pour qu e, le cas echeant, les viola tions du 
droit enj eu soie nt reprim ees e t sanct ionn ees (vo ir, mutatis mutandis , Osman, 
precite, p. 3 159, § 11 5, e t Paul et Audr01 Edwards, precite, § 54) . 

92. A ce suj et, la Cour a dej a enonce qu e s i l'att einte a u droit a la 
vie OU a )' integri te ph ys iqu e n'e ta it pas intent ionne ll e, !'obligat ion posi­
tive de mettre e n place « un sys teme judicia ire effi cace » n'ex igea it pas 
necessaireme nt , cl a ns tous les cas, des poursuit es pe na les, e t qu e pa re ille 
obligation pouva it e tre rempli e sides vo ies de droit civil es , adm inis tra tives 
ou meme di sciplina ires etaient ouve rt es au x interesses (voir, pa r exe mple, 
Vo c. France [GC], n° 53924/00, § 90, CEDH 2004-VIII, Calvelli et Giglio, 
precite, § 5 1, e t Mastromatteo, prec ite, §§ 90, 94-95 ) . 

93 . T outefo is, cl ans des doma in es te ls q ue ce lui e n cause e n l'espece, 
Jes principes appJicab) es cl oivent clava ntage e tre trouves cl a ns CC LIX qu e Ja 
Cour a dej a eu a developper nota mm ent en ma ti ere de recours a la force 
m eurtrie re, lesque ls son t tout a fa it susce ptib les de s'appliqu er cl ans 
cl 'a utres catego ri es d 'affa ires. 

A cet ega rd , ii convie nt de ra ppe ler que si les cas d ' homicide justifi ent 
que l'on degage de !'a rticl e 2 une obligation d 'enqu ete offi cie ll e, c'es t 
non seu lement parce que les a ll ega tions form ul ees a ce titre impliqu ent, 
en pr incipe, un e responsabili te pena le (Caraher c. Royawne-Uni (dee.), 
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n° 24520/94, CEDH 2000-I) , mais ega leme nt parce q u 'en pratiqu e ii a rrive 
qu e seuls des age nts ou autorit es de l'Eta t conna isse nt ou peuvent 
connaltre les vraies circonstances cl a ns lesqu elles le deces es t surven u 
(McCann et autres c. Royaume-Uni, a rre t du 27 septe mbre 1995, serie A 
n° 324, pp. 47-49, §§ J57-1 64, etilhan , prfo te, § 91). 

Pour la Cour, ces considera tions va le nt sans co nL es Le clans le dom aine 
des activites danRere uses, lorsque ce ll es-ci ont en lralne mart d ' hom me a 
la suit e d 'evenements surven us sous la respo nsabiJi te des pouvoirs publics, 
lesq uels sont souvent les seu ls a dispose r des conna issances suffi sa ntes 
et necessaires pour id ent ifier el etablir Jes phenome nes comp lexes 
susceptibl es d 'e tre a l'ori g in e de te ls incidents. 

Dans les cas ou ii es t etabli qu e la faute impu tab le, de ce chef, a ux 
agents ou organes de J'E tat va a u-de la d' une e rreur de jugement ou 
d 'une imprude nce, e n ce sens qu ' il s n'ont pas pris, e n tout e con na issance 
de cause e t conform eme nt a ux pouvoirs qu i leur e tai e nt confe res, Jes 
mesures necessaires et suffi santes pour pa lli e r les ri sques inh erents a une 
act ivi te dangereuse (vo ir, nzutatis nzutandis, Osman, prcc itc, pp. 3 J59-3 160, 
§ l J6), !'absence d ' incr im ination et de poursuites a l'e ncontre des 
pe rsonnes responsables d 'att e intes a la vie peut entrain er un e violat ion 
de !'a rticl e 2, abs tract ion fa ite de toute autre form e de recours qu e les 
justicia bles pourra ie nt exe rce r de le ur propre ini t iat ive (paragraphes 48, 
49 e t 50 ci-dess us) : ii suffit pour s'en convaincre de cons iderer !'evolu t ion 
no rmat ive des dispos itions europee nnes en la matiere (pa ragra ph e 6 1 
ci-dessus). 

94. En somme, le sys teme judicia ire ex ige par !'articl e 2 doit corn port er 
Lill mecanisme d'e nquete offi ciell e, ind ependant et impartial, repondant a 
ce rta ins criL eres d 'effectivit e et de nature a ass ure r la repress ion pena le des 
a tteintes a la vie du fa it d'un e act ivite dange re use, s i et clans la mesure oi:1 
les res ult a ts des invest igations just ifi ent ce tt e repress ion (voir, nzutatis 
nzutandis, H uglz]ordan c. R0)1aume-Uni, n° 24746/94, §§ 105-109, 4 mai 200 1, 
e t Paul et Audrey Edwards, precite, §§ 69-73). En pa reil cas, Jes autor it es 
competentes doive nt fa ire preuve d ' une diligence et d 'une prompti tude 
exempla ires et proceder d 'offi ce a des invest igations propres a, d ' une pa rt, 
d ete rmine r les circonstances clans lesquell es une te ll e atte inte a eu li eu 
a insi que les dffa ill ances clans la mise en ce uvre du cadre regleme nta ire 
e t, d 'autre part, identifi e r Jes age nts ou les organ es de l'Etat impliqu es, de 
quelqu e fa<;:o n que ce soit , cl ans l'enchaln ement de ces circonstances. 

95. Ce la etant, les ex ige nces de !'articl e 2 s'e te nd ent a u-dela du stade 
de l'e nqu ete offi ciell e, lorsqu 'e n !'occurrence ce ll e-ci a entralne l'ouverture 
de poursuites devant Jes juridictions na tiona les: c'est !'e nsembl e de la 
proced ure, y compri s la phase de jugement , qui doit sati sfa ire a ux 
imperat ifs de !'obliga tion positive de protege r la vi e pa r la loi. 

96. II ne fau t null ement deduire de ce q ui precede q ue !'a rticl e 2 
peut impliqu er le droit pour un requ erant de fa ire poursuivre ou 
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conda mn er a u pena l d es ti e rs (vo ir, mutatis mutandis, Pere<. c. France [GC], 
n" 47287/99, § 70, CEDH 2004-I) ou un e obliga ti on d e resulta t supposant 
que tout e poursuit e doit se solde r pa r une conda mna tion, vo ire pa r le 
prononce d 'un e pe inc de terminee (vo ir, mutatis mutandis, Tanli c. Turquie, 
n° 26 129/95, § 11 I, CEDH 200 I-III) . 

E n revanche, les juridicti ons na ti ona les ne doive nt en a ucun cas s'avere r 
disposees a la isse r impuni es d es at te int es a la vie. Ce la es t indispe nsable 
pour ma inte nir la confi a nce du public e t ass urer son adhes ion a l'Eta t 
d e droit a insi qu e pour preve nir tout e a ppa re nce d e tolerance cl 'actes 
ill egaux, ou d e collus ion cl a ns leur pe rpe tra ti on (vo ir, mutatis mutandis, 
H ugh ] ordan, precit e, §§ 108, 136-1 40). La tache d e la Cour cons is te do ne 
a ve rifi e r s i e t cl a ns qu e ll e mesure les juridictions, avant d e pa rve nir a te ll e 
ou te ll c conclusion, peuve nt passe r pour avo ir soumis le cas d eva nt e lles a 
l'exame n scrupuleux que de ma nd e !'a rticl e 2 de la Conve ntion, pour que 
la force d e di ssuas io n du sys t e me judicia ire mis e n place et !' importa nce 
du ro le qu e ce lui-ci se doit d e j oue r cla ns la preve ntion des viola ti ons du 
d ro it a la vie ne soie nt pas a moinclri f'.s. 

b) Appreciation des faits de la cause a la lumiere de ces principes 

i. Res/;onsobilile de l'Elal du fa it des deds survenus en l'espece, au regard de l'arlicle 2 de la 
Con uenlion. sous so11 vole/ subslanliel 

97. La Cour re leve d 'e mblee que, cl a ns Jes d eux doma ines d 'acti vit e qui 
se trouve nt a u cceur du present li t igc, a savo ir !'ex ploit a tion d es s it es d e 
s tockage de dechets menage rs (paragraphes 56-5 7 ci-dess us) et la 
re ha bilit a ti on d es bidonvill es (pa rag ra ph es 54-55 c i-dess us), ii ex is te en 
T urqui c des regleme n tati ons d e pro tecti on. 

II convient done d e reche rcher s i le regim e des mes ures lega les a ppli­
cab les a la s itua tion de noncee doit et re mis en cause e t si les a utorit es 
na tio na les ont bie n res pecte les reg lem enta tio ns e n la m ati e re. 

98. A ce tt e fin , la Cour es tim e d evoir comme nce r pa r un e le me nt 
dete rmina nt pour !'apprecia tion des ra its d e la presente a ffa ire: d es 
informa tio ns concretes e ta ient clispo nibles e t incliqua ient q ue les 
habitan ts de ce rta ins qua rti e rs de ta udi s d 'Umra niye e ta ie nt m enaces 
cl a ns leur integrite phys iqu e e n ra ison d es defai ll a nces techniqu es de la 
d echa rge municipa le . 

D 'apres un rapport d 'ex perti se comma nde par la 3e cha mbre du 
t ribuna l cl ' ins ta nce d 'Us klida r e t depose le 7 ma i 199 1, la d echa rge e n 
qu estion a e te ouve rt e a )'ex plo it a tion a u d ebut d es a nnees 70 e n 
viola ti on d es norm es techniques, e t a e te d epuis !ors utilisee a u mepri s 
d es mesures de securi te sanit a ir es e t tec hniqu es prevues nota mm e nt 
pa r le reglem e nt sur le contr6 le d es d echets solid es, publie a u J ourna l 
offi cie l du 14 ma rs 199 1 (paragraphe 56 ci-dess us). Enum erant les 
diffe re nt s risqu es qu e le s it e presenta it pour les citoyens, le ra pport 



ARR ET ONERYILD IZ c. TURQUIE 4 1 

fa isait expresse ment eta t d 'un danger d 'explosion du fait de la methano­
genese, car ii n'exista it cla ns !' installat ion «aucune mesure pour preve nir 
!'explos ion du metha ne issu de la decompos it ion )) des ordures menageres 
(paragraphe 13 ci-dessus). 

99. A ce sujet, la Cour a exa mine la position du Gouvernement tena nt 
a la va lidite du rapport d 'ex pe rtis e du 7 mai 199 1 et au poids a acco rder 
se lon lui a ux recours en annu lat ion exe rces par les ma iries de Kad1ki:iy, 
d 'Uskuda r et d 'Is tanbu l a fin d 'invalide r ce rapport (paragraphe 14 
ci-dessus). Toutefoi s, la Cour es tim e qu ' il s 'agissait la de demarches 
qui reve lent plut6t un e confusion de competences entre differentes 
administra tions, voire des manre uvres di lato ires: quoi qu ' il en soit, la 
procedure d 'annul at ion evoquee, faute d 'avoir ete poursuivie par les 
avoca ts des mairies, n'a de fa it j a mais abo uti e t le rapport n'a j a mais 
ete invalide. Bien au contraire, ii s'es t avere dete rminant pour tous 
les organes cha rges d 'e nqueter sur !'accident du 28 avri l 1993 et , de 
surcrolt, ii a e te confirm e ult e ri eurement par le rapport du 18 ma i 1993 du 
comite d 'ex perts des igne par le procureur de la Republiqu e d'Uski.id ar 
(paragraphe 23 ci-dessus) a insi que par les deux avis scient ifiques dont ii 
es t fa it mention cla ns le rappo rt du 9 juille t 1993 de l' inspecteur en chef 
nomm e par le ministe re de l'Intfri eur (paragraphe 28 ci-dessus). 

JOO. Pour la Cour, ni la realite du da nge r en cause ni son imminence 
ne prete nt a controve rse, des !ors que le risqu e d 'explosion denonce etait 
ass urement apparu bien avant sa mise en evidence clan s le rapport du 
7 mai 199 1, et qu 'en ra ison de !'exploita tion constante, en l'e tat, du site, 
ii ne pouva it qu'empirer avec le tempsj usq u'a sa concreti sation le 28 avri l 
1993. 

101. La Grande Chambre rejoint a insi la chambre (paragraphe 79 de 
l'arret de la chambre) qui a es tim e qu ' il etai t imposs ible que les se rvices 
administrat ifs et municipaux charges du contr6le et de la ges tion de la 
dechett eri e n'aienl pas ete au couranl des ri squ es inherents a la 
metha nogenese ni des mesures necessaires pour prevenir ce phenom ene, 
d 'auta nt qu' il ex ista it en la ma tie re une regleme ntat ion precise. De plus, 
la Cour t ient egalement pour etabli qu e d iverses autorites ava ient, ell es 
auss i, eu conna issance de ces ri squ es au plus tard le 27 mai 199 1, date a 
laqu ell e elles avaient e te avisees du rapport du 7 mai 199 1 (paragraphes 13 
et 15 ci-dessus). 

II s'ensui t qu e les autor ites turq ues, a plusieurs niveaux, sava ient ou 
e taient ce nsees savoir qu e plusieurs individus vivant a prox imite de la 
decha rge municipale d 'Umraniye etai ent menaces de maniere ree ll e et 
imminente. Pa r consequent, el les avaient , a u rega rd de !'a rticl e 2 de la 
Convention, !'obligation posit ive de prendre preventivement des mes ures 
concretes, necessaires et suffi santes pour les protege r (paragraphes 92-93 
ci-dessus), d 'autant plus qu 'e ll es avaient ell es-memes mis en place et 
autorise !'exploi ta tion generatrice de la menace en qu es tion . 
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102. Toutefo is, ii resso rt du doss ier que nota mme nt la ma irie me tro­
poli ta ine a non seulement omis de prendre, a ussi bien ava nt qu 'apres le 
14 ma rs 199 1, les mesures urge ntes qui s' im posaient , ma is a de surcrolt 
fa it obstacle - comm e la cha mbre l'a d 'a ill eurs releve - a la recomma nda­
tion fa ite e n ce sens pa r le Conse il de l'environn ement aupres du prem ier 
minis tre (paragra ph e 15 ci-d ess us) . Ce lui-ci prescrivait la mise en 
conformite de la clecha rge avec les normes e noncees nota mm e nt a ux 
a rticl es 24 a 27 du regleme nt sur le controle des dechets so lides, dont le 
derni er imposait ex pli citement !' ins talla tion d 'un «sys teme de dra inage 
vertica l e t horizonta l » perm e tt a n t la libera tion contro lee du gaz 
accumule (pa ragra phe 56 ci-dessus) . 

103. La ma irie me tropoli ta ine s'es t egalement opposee a l'ultim e 
ct ema rche juclicia ire entrcprise le 27 aout 1992 pa r le ma ire cl 'Umra niye 
a fin cl 'obte nir l'arre t provisoirc du depot d 'ordures menage res. A ce t ega rd , 
e ll e a excipe du fa it qu e la ma irie d 'a rrondisseme nt dema ncl eresse, qu i 
n 'aura itjusqu 'a lors ri en entrepris pour l'assa inissement du s ite, ne serait 
clone pas e n droit d 'en dema nde r la fe rm e ture (paragra ph e 16 ci-cl essus). 

Outre ce motif, le Gouve rneme nt s'es t egaleme nt fo nde sur les 
concl usions de l'arre t Chapman precite et a reproche au requ erant d'avoir 
sciemm ent choisi cl 'enfre indre la loi e t d ' ha bite r cl ans la zo ne de la 
deche tt erie (pa ragra phes 23, 43 et 80 ci-dessus) . 

T outefo is ces a rgum ents ne res is tent pas a l'cxamcn, pour le ra isons 
qu i su ive nt. 

104. En l'es pece, la Cour s'es t penchee sur les di spos it ions du droit 
interne re la tives a la cess ion a des ti e rs de bi ens du cl oma ine public, 
s itu es OU non cl a ns des «zones de reha bi li ta t ion Ct d 'eracli ca tion des 
ta udi s)); el le a a uss i ctud ic !' im pac t de diverses initia tives du legisla te ur 
visant a Ctendre, en pra tiqu e, le cha mp d 'applicat ion ratione temporis de la 
loi n° 775 du 20 j uill e t 1966 (pa rag ra ph es 54-55 ci-dess us). 

La conclusion qu e la Cour tire de ces elements de clroit es t qu 'en depit 
des in te rdictions legates e n ma ti ere d 'amenage ment urba in , la poli tiqu e 
constante de l'Etat rela tive a ux bidonvilles a favo ri se !' integra tion de 
ceux-ci cla ns le paysage urba in e t a reconnu en conseque nce !'ex is tence 
de te ll es agglom erat ions a insi qu e le mode de vie de citoye ns qu i les 
ava ie nt creees a u fil du temps de puis 1960, que ce soit de le ur propre 
g re ou du fait meme de ce tte poli t iqu e. Da ns la mes ure ou ell e te nda it 
a a mn isti e r les infract ions a la reglementa t ion en ma tiere d ' urba ni sme, 
y compris les occupa tions illega les de biens pub li cs, ce tt e politiq ue a du 
entraine r une incerti tude quant a l'ampleur de la ma rge de ma nc:e uvre 
la issee a ux a utori tes aclm inis t ra tives te nues d 'a ppliqu er les mes ures 
dictees pa r la loi, mesures qui , pa r consequent , ne pouva ient passe r pour 
previsibles a ux ye ux des citoye ns. 

I 05. Ce tte int erpreta ti on se voi t d'aill eu rs cor roboree en l'espece pa r 
!'a ttitude des autorites adm ini s tra tives a l'ega rd du requ erant. 
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En effe t, la Cour obse rve q u 'e ntre la construction sans permis de 
la maison li tigieuse en 1988 et !'a ccide nt du 28 avril 1993, le requerant 
est res te en possession de son ha bita tion , a lors qu e, pendant ce laps de 
te mps , sa s ituation de meurait soumise au regime de la loi n° 775, 
nota mme nt a son a rticl e 18 e n ve rtu duquel Jes a utorit es muni cipales 
pouva ie nt proceder a tout mome nt a la destruction de sa maison . 
C'es t ce qu e le Gouve rne me nt a bien la isse ente ndre (pa ragra phes 77 
e t 80 ci-dessus), sans pour a uta nt e tre en m esure de de montre r qu e 
cla ns la prese nte affaire Jes a utorit es compe tentes ava ient ne se ra it-ce 
qu 'envisage la prise d 'un e qu elconqu e mes ure de cet ordre a l'encontre 
de l' interesse. 

E ll es ont la isse M. One ryild1 z e t ses proches vivre da ns le ur ma ison en 
toute tranqu illi te clans l'e nvironne ment socia l et fa mili a l qu ' il s avaient 
cree. De surcrolt, compte tenu des preuves materie ll es prese ntees a la 
Cour e t non refut ees par le Gouve rn e me nt, ri en ne pe rme t de dout er de 
la verac it e de !'affirm at ion du requ era nt, se lon laqu ell e !'admini strat ion 
avait de surcrolt impose un e taxe d 'hab ita ti on, a Jui a insi qu 'a d 'autres 
ha bita nts du bidonvil le d 'U mran iye, et Jes avait admis a u benefice des 
se rvices publics paya nts (paragrap hes 11 e t 85 ci-dessus). 

I 06. Da ns ces condi t ions, on comprendra it mal que le Gouvernement 
puisse legitim em ent fa ire valoir une qu elconqu e imprevoyance ou fa ut e 
de la pa rt des victimes d e !'accident du 28 avril 1993, ou se fo nde r sur Jes 
conclusions de la Cour clans l'affaire Chapman precit ee, ou a ucune passivite 
des a utorites britan niqu es n'avait e te relevee face a l'irregula rit e commise 
pa r M 111

" C ha pm a n. 
II convie nt pa r a ill eurs d 'examin er Jes a utres a rgume nts qu e le Go uver­

ne me nt t ir e genera le me nt de l'ampleur des proj e ts de re ha bilitation qu e 
la mairie metropolita ine a ura it a lors mis en ce uvre pour pa lli e r Jes 
problemes li es a u site de la decha rge cl'U mra niye, de !' importa nce des 
invest issements qui a u rait innu e sur le choix des a utori tes nat ionales 
face a la s itua tion preva la nt clans ce sit e et, enfin , des consid erati ons 
human ita ires qui, a l'epoque, a uraient conda mn e tout e m esure de 
destruct ion imm ediate et mass ive des agglomerations de taudi s. 

107. La Cour es time n'avoir pas qua lit e pour subs titu er son propre 
point de vue a celui des a utorites locales quanta la me ill eure po li t ique a 
adopte r face a ux difficu ltes socia les, co nj o ncturell es e t urba ines cl a ns ce tte 
zo ne d 'lsta nbu l ; auss i adm et-ell e avec le Gouvernement qu 'a cet ega rd on 
ne saurait impose r a ux a utorites un fardeau insupportable ou excess if, 
sans ten ir compte nota mm ent des choix operationnels qu 'e ll es ont a fa ire 
en te rm es de priorit es e t de ressou rces (Osman, precite, pp. 3 159-3 160, 
§ 11 6) : ii y va de la m a rge d 'apprecia tion etendue que la jurisprud ence 
de la Cour reconnalt a ux Etats cla ns des domaines socia ux et techniques 
d iffi cil es, te ls qu e celui e n cause en l'espece (Hatton et autres c. R oyaume-Uni 

[GC], n° 36022/97, §§ 100-101 , CEDH 2003-VIII) . 
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Cependant , meme consideres sous ce t angle, les a rgum ents du Gouver­
nement ne conva inquent pas la Cour. Car, justement , les mesures 
preventives qui s' impose nt sont ce ll es qui rentrent cl ans le cadre des 
pouvoirs conferes aux autorites et qui peuvent rai sonnabl ement passe r 
pour aptes a pallie r le ri sque porte a leur connaissance. Or, de l'avis de la 
Cour, la mise en place en temps util e d 'un syste me de degazage cla ns la 
decha rge d'Umraniye, avant qu e la situat ion ne dev ienn e fata le, aura it pu 
constitu er une mesure effi cace, sans greve r excessivement les ressources 
de l'Eta t au mepris de !'article 65 de la Const itution turqu e (para­
graphe 52 ci-dessus) ni ent rainer des problemes de choix politiqu es 
d 'une ampleur te ll e qu e ce ll e invoqu ee par le Gouvernement. Pareille 
mesure aura it non seu lement respec te la reglementat ion turque et la 
pratique ge nerale en la mat iere, mais aura it egalement beaucoup mieux 
reOete les consid era tions huma nita ires dont le Gouvernement se preva ut 
ma int enant devant la Cour. 

108. La Cour s'es t ensuit e in terrogee sur le poids a accorder a la 
qu es tion du respect du droit du public a !' informa tion (paragraphe 90 
ci-dessus). A ce t ega rd , elle re leve qu e le Gouvernement n'a pas demontre 
qu 'une quelconque mesure d'information a it ete pr ise en l'espece de 
maniere a permettre aux habitants du biclonville d 'Umran iye d 'evalu er 
les risq ues pouva nt result e r pour eux de leurs choix. Quoi qu 'il en soit, la 
Cour juge qu 'e n !'absence d ' initia tives plus concre tes visant a prevenir les 
menaces qui pesa ient sur la vie des habitants du bidonville d 'U mra niye, 
mem e le res pect du droit a !'inform ation n'aura it pas su ffi pour absoudre 
l'Etat de ses responsabilites. 

109. Au vu de ce qui precede, la Cour n'ape n,o it a ucun element 
suscep tible de remettre en cause les consta ts de fa it degages par Jes 
auto rites d 'e nqu ete nationales (paragraphes 23, 28 et 78 ci-d ess us - voir, 
pa r exemple, Klaas c. A llemagne, a rret du 22 septembre 1993, serie A n° 269, 
p. 17, §§ 29-30), e t est im e que les circonstances examin ees ci-dess us 
montrent qu'en l'espece la responsabi lite de l'Etat se trouve engagee au 
regard de !'articl e 2, et ce a plusieurs egards. 

Tout d 'abord, le cadre reglementaire s'es t reve le defaillant quant a 
l'ouverture e t a I'ex ploitat ion du site de cl echarge municipa le d 'Omraniye, 
a u mepris des normes techniques en vigueur cl ans ce domaine, et a peche 
par !'absence de sys teme de controle coherent , de nature a inciter Jes 
responsables a adopter des mesures propres a garantir la protection 
effect ive des citoyens et a ass urer la coordina tion et la cooperat ion entre 
les differentes autorites administ rat ives pour qu 'e ll es ne la issent pas les 
ri squ es portes a leur conna issance s'aggrave r a u point de menace r des vies 
humaines . 

Cette situation, envenimee par une politique d' ensemble qui s'est 
averee impuissante a regler Jes ques tions d 'o rdre ge nera l en matie re 
d 'urbanisme et qui a cree une ince rtitude qua nt a !'applicat ion des 
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mesures legales, a joue un role ce rtain da ns l'enchalnement des 
evenements a l'or igine de !'accide nt tragiqu e du 28 avril 1993, lequel a 
finalement coute la vie a des habitants du bidonvill e d'O mraniye, les 
age nts et Jes autorit es de l'Eta t n'ayant pas fa it tout ce qui etait en 
leur pouvoir pour Jes protege r contre Jes dange rs imminents et connus 
auxquels ils etaient exposes. 

110. Par eilles circonstances entralnent un e violation de I' article 2 de la 
Conve ntion, sous son vole t substanti el, e ta nt entendu qu 'a ce t egard 
!'argum ent tire par le Gouve rnement de !' iss ue favo rabl e de !'action 
administ ra tive engagee en l'espece (pa ragraphe 84 ci-dessus) ne prete 
pas a consequ ence, pour les raisons exposees ci-apres aux paragraphes 151 
et 152. 

ii. Responsabilite de L'Etat quanta la reactionjudiciaire exigeeface tlux dices survenus, au 
regard de L'tlrticle 2 de La Convention, sous son volet procedural 

111 . Pour la Cour, e t cont rairement a ce qu e le Gouvernement 
sugge re, ii ne s' impose pas non plus d 'examiner la voie administra tive 
cl ' inclemnisation susmentionnee (paragraphes 37, 39, 40, 84 et 88 
ci-dessus) clans le cadre de !'appreciation de la reaction jucliciaire ex igee 
dans la prese nte affaire, pa reille voie ne pouva nt - q uelle qu 'en soit 
!' issue - entrer en ligne de compte aux fin s de !'ar ticle 2, sous son volet 
procedu ral (paragraph es 91 a 96, ci-cl essus). 

11 2. La Cour observe qu e les voies de cl roit penales mises en place en 
Turqui e s'inscrive nt cl ans un sys teme qui , en theorie, pa ralt suffisant pour 
ass urer la sauvegarcl e du clroit a la vie cla ns le contex te des activites 
cl a ngereuses: a ce titre, Jes a rticles 230 § I e t 455 §§ 1-2 du code penal 
tu rc traitent des neglige nces de la part des agents OU des a utorit es de 
l'Etat (parag raphe 44 ci-d ess us). 

Reste la qu es tion de savoir si les mesures prises da ns le cadre du 
sys teme penal turc a la suit e de !'accid ent da ns la decha rge municipale 
d 'O mrani ye se sont averee sa ti sfaisantes en pra tique, com pte te nu des 
exigences de la Convention en la mati ere (paragra ph es 9 1-96 ci-dessus). 

113. A ce suj et , la Cour note qu 'immediatement apres ce t accident , 
qui s'es t procluit le 28 avril 1993 ve rs 11 heures, la poli ce es t a rrivee sur 
Jes li eux e t a entenclu Jes fa milies des victim es. Par a ill eurs, la prefecture 
d 'Istanbul a constitue une ce ll ule de cri se dont les membres se sont renclus 
sur les li eux le jour meme. Le lencl emain, a savoir le 29 avril 1993, le 
ministere de l'Interieur a d 'offi ce orcl onne l'ouve rture d 'une enquete 
administ rative afin de determiner la responsabilite des au torit es clans la 
survena nce de !'accident. Le 30 avri l 1993, le procureur de la Republ iqu e 
d 'Uski.ida r a entame, de son co te, une enque te penale. Finalement, 
)'ense mble des invest igations officiell es ont abou ti le 15 juillet 1993, da te 
a laquelle les deux maires, MM. Sozen et Oktem, ont ete deferes devant 
les jurid ictions repressives. 
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Pa rta nt, les autorites d 'enqu ete peuve nt passe r pour avo1r ag1 avec 
une promptitude exe mpla ire (Yaja, precite, pp. 2439-2440, §§ 102-104, 
Malzmut Kaya, precite, §§ 106- 107 , e t Tanriku lu c. Turquie [GC], 
n° 23 763/94, § 109, CEDH 1999-IV) et pour s'et re employees avec 
di ligence a e tablir les fa its a l'ori gine tant de !'accident du 28 avril 1993 
que des deces survenus en consequ ence . 

11 4. Pa r a illeurs, on peut considere r que Jes responsables des fa its 
incrimines ont ete identifi es . En effe t, clans son ordonnance du 21 mai 
1993, qui se fondait sur un rapport d 'expertise dont nul n 'a •Co ntes te la 
validi te (paragraphe 24 ci-d essus), le procureur de la R epubliqu e 
conclu ait a la responsabilite du maire d 'Istanbu l, a u mat!Lqu 'il n 'ava it 
« pas agi en te mps util e pour prevenir les problemes 1t.echniques qui 
ex is ta ient dej a a [' insta llat ion du depot en 1970, e t qui n.,ont cesse de 
s'aggraver depuis lors, ni indiqu e aux mairies conce rn ees un .autre site de 
stockage de dechets, comm e la loi n° 3030 l'obligeait a le fa ire» . D 'apres 
ce tte ordonnance, d 'autres organes de l'Etat avaient auss i coliltribu e a 
agg rave r e t a prolonger la situ a tion: la mairie d 'Umraniye avait mis en 
ce uvre un plan d 'amenage ment urba in contreve nant a la reglementat ion 
et n'avait pas empeche la construction des habi tat ions de fri rtune cl ans sa 
region, le ministere de !'Environnement ava it om is d 'assurer'l e respect du 
reglement sur le controle des dechets solides, et le gouve rnement de 
l'epoqu e avait favor ise la propagat ion de tell es habitat ions, en adopta nt 
des lois d 'am nisti e prevoyant l'octroi de titres de proprie te a leurs 
occupa nts. 

Ainsi, le procureur conclua it a l'applicabilite des a rticl es 230 et 455 du 
code pena l aux interesses (pa ragraph e 44 ci-cl essus). 

11 5. II es t vrai que les organes administrat ifs d 'enquete, auxqu els ii 
appartena it d 'engager des poursu ites penales (pa ragrap he 46 ci-dessus), 
n'ont souscrit qu 'en pa rti e aux conclusions du procureur, et ce pour des 
ra isons qui echappent a la Cour et qu e le Gouvernement n'a j a mais tente 
cl 'explique r. 

De fait , ces organes, dont l' independance a dej a ete mise en cause 
cl ans plu sieurs affa ires soumises a la Cour (Giilef c. Turquie, arret du 
27 juille t 1998, Recueil 1998-IV, pp. 1732-1 733, §§ 79-8 1, et Ogur c. Turquie 
[GC] , n° 2 1594/93, §§ 9 1-92, CEDH 1999-III), ont finalement abandonne 
les accusations portees a l'encontre du ministe re de !'Environnement et 
des a utorites go uvernementales (paragraphes 29 et 3 1 ci-dessus) et ont 
cherche a cantonner ]'accusa tion a (( la neglige nce)) en tant qu e te ll e, et a 
exclure l'examen de l'affa ire sous sa dimension a tt entato ire a la vie. 

II n'y a toutefois pas li eu de s'at ta rder sur ces lacunes, des !ors qu 'une 
act ion publique a malgre tout ete ouvert e devant la 5" cham bre du 
tribunal correct ionnel d 'l stanbul et qu 'une fois saisie, ce ll e-ci jouissait de 
la plen itud e de juridiction pour apprecier librem ent l'affa ire portee devant 
el le et, le cas echeant , ordon ner des invest igat ions complementa ires, eta nt 
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entendu par a illeurs qu e sonjuge ment eta it soumis a u controle de la Cour 
de cassat ion. 

Ainsi, de l'avis de la Cour, plu tot qu e de de te rminer s' il y a eu une 
enque te preliminaire cadrant parfaitement avec !'ense mble des exigences 
procedurales en la ma tiere (paragraphe 94 ci-dessus), ii s'agit d 'examiner 
si les insta nces judiciaires avaient la volonte d'aboutir a la sanction des 
responsables, en tant qu e gard iennes des lois insta urees pour protege r la 
V i e. 

11 6. En l'espece, pa r un jugement du 4 avril 1996, le tr ibunal correc­
tionne l d 'Istanbul a conda mn e Jes deux maires mis en cause a des peines 
d'amendes de 6 10000 TRL (ce qui co rrespondait, a l'e poque, a 9,70 euros 
environ) assorti es d'un sursis, pour negligence da ns l'exe rcice de leurs 
fonct ions , a u sens de !'a rticle 230 § 1 du code penal (paragraphe 23 
ci-dessus) . Devant la Cour, le Gouvernement a tente d 'expliqu er les 
raisons ayant motive !'application de cette se ule disposition aux deux 
maires ainsi qu e le choix de leur inOiger la peine minimale qu 'e ll e 
prevoyait (paragrap hc 82 ci-dessus). Or la Cour n'a pas a repondre a de 
telles qu es tions de droit inte rne concerna nt la responsabilite penale 
individu ell e, dont !'apprecia t ion re leve des juridict ions na tionales, et ii 
n'e ntre pas dans ses attr ibu tions de rendre des ve rdicts de culpabilit e ou 
d 'innocence a ce t egard. 

Compte tenu de la tache qui lui incombe, ii Jui suffit de relever qu 'en 
l'espece le proces penal litigieux ne visait qu'a etablir l'eventu ell e respon­
sabilite des autorites pour « negligence dans l'exercice de leurs fonctions », 

sous !'angle de !'art icle 230 du code penal, lequel n'a nu ll ement trait aux 
faits constitutifs d 'une atte inte a la vie ni a la protect ion du droit a la vie, 
a u sens de !'article 2. 

En effe t, ii resso rt du juge ment du 4 avril 1996 qu e Jes juges du fond 
n'ont aperc;u aucun motif de s'ecart er du raisonnemen t suivi clan · 
l'ordonnance de mise en accusation du comite administ rat if et ont la isse 
en suspens toute qu es tion se rapportant a une eventu elle responsabilite 
des a utorites dans la mort des neuf proches du req uerant. II es t vrai que 
le jugement du 4 avril 1996 cont ient des passages ou ii est fa it reference 
a ux deces survenu s le 28 avril 1993 en tant qu 'elem ent factue l. Toutefoi s, 
cela ne saurait permettre de dedu ire qu' il y a eu reconnaissance d'une 
q uelconqu e responsabilite pour un manqu ement a la sauvegarde du droit 
a la vie. Le dispositif dudit jugement es t muet sur ce point et ne cont ient, 
du res te, aucun e lement precis demontrant qu e Jes juges du fond aient 
prete !'att ention vo ulu e aux consequences graviss imes de !'accid ent , don t 
les responsables se sont fin alement vu infliger des peines d'amendes d 'un 
montant derisoire, assorties de surcroit d 'un sursis. 

11 7. Ainsi, on ne saura it es timer qu e la fac;o n dont le system e de justice 
penale turc a repond u au drame a permis d 'etablir la pleine responsabili te 
des age nts OU autorites de l'Etat pour leur role dans ce tte tragedie, et 
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de garantir la mise en re uvre effective des dispositions du droit inte rne 
assurant le respect du droit a la vie, en particuli e r la fonction di ssuasive 
du droit penal. 

11 8. En bref, ii y a li eu de conclure en l'espece a la violat ion de 
!'articl e 2 de la Convention, sous son vole l procedural egalement, a raison 
de !'absence, face a un accident provoqu e du fait d 'une act ivite dangereuse, 
d 'une prot ection adequate ((par la loi », pro pre a sa uvegarder le droit a la 
vie, a insi qu 'a preve nir, a l'aven ir, de te ls agissements mettant la vie en 
dange r. 

II. SUR LA VIOLATION ALLEGUEE DE L'ARTICLE I DU PRO­
TOCOL£ N° I 

11 9. Le req uerant affirm e que l'Eta t doit repondre des neglige nces des 
autorit es na tionales a l'origine de la pert e de sa maison avec tous ses biens 
mobili e rs e t se pla int qu e son prejudice n'a pas ete repare. II invoqu e une 
viola tion de !'a rticl e I du Protocole n° 1, a insi libell e : 

«Toute person ne phys ique OU mora le a clroit a u res pect de ses biens. Nu! ne peut c tre 

privc de sa propriete qu e pour cause cl 'utilitc pu blique et cl a ns les conditions prevues pa r 

la loi e t les principes gencraux du clroit interna tiona l. 

Les di spos itions prccccl entes ne por te nt pas a tt einte au droit qu e possecl en t les Etats 
de me lt re e n vigue ur les lois qu'i ls juge nt ncccssa ires pour regleme nte r !'usage des biens 

conformement a l'int e rct genera l ou pour assure r le pa iement des impots ou cl'a ut res 

contributions ou des amencles. » 

120. Le Gouvernement nie Loute viola tion de ce chef. 

A. Applicabilite: I' existence d'un « bien » 

f. L 'arret de la chambre 

12 1. La chambre a considere qu e le fait pour le req uerant d 'avo ir 
occupe un te rrain du Tresor public pendant cinq ans environ ne pouvait 
le rendre titula ire d 'un droit suscept ible de s'analyse r en un « bien ». En 
reva nche, elle a es time qu e le requerant etait bien le proprieta ire du 
corps et des composants du taudis qu ' il ava it construit a insi qu e de tous 
les bi ens menage rs et personnels qui pouvai ent s'y trouver e t ce, bien que 
la construction litigieuse se soit averee contra ire a la loi. 

Pa rta nt, la cha mbre a conclu que !' habita tion construit e par le requ e­
rant et le fait pour Jui d'y demeurer avec ses proches representa ient un 
int e n~ t economiqu e substant ie l, e t qu e pareil interet, dont le maintien 
da ns le temps avait e te tolere par Jes auto rites, constituait un « bi en » au 
sens de la norme exprimee dans la premiere phrase de ]'articl e l du 
P rotocole n° I. 
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2. Arguments des comparants 

a) Le Gouvernement 

122. Comme deva nt la chambre, le Gouvern ement soutient qu e ni 
!'habitat ion qu e le requ erant a ba ti e sans permis ni le fait qu e cet te 
const ruction a it illegalement occupe un terra in appartenant au Tresor 
public ne saura ient en so i fondf'.r « u n droit de propri ete » ni constitu e r 
« un bien »au se ns de !'a rticl e I du Protocole n° I. Un te l droit n'a j amais 
ete reconnu en droit in terne, ni ex plicitement ni t acitement, et le 
Gouvernement souligne que le requerant n'a pa r a illeurs pas e te en 
mesure de fournir un qu elconque docum ent ou titre propre a appuye r ses 
pre tentions. A ce suj et, c'est a tort que l'in teress e a invoque Jes luis de 
regula risa tion des constructions illegales , ce ll es-ci n'ayant eu en a ucun 
cas pour effet de Jui transferer la propri ete d 'un bi en du domaine public, 
inali enable et imprescriptible au regard de la loi n° 3402 sur le cadast re. 

Le Gouvernement se refe re a l'a rret Chapman precite et pla ide qu e, 
cla ns le cas d'espece, la Cour ne devrait pas se la isser indument guide r 
par des considera tions etrangeres a la situ at ion de droit devant el le pour 
conclu re qu e les actio ns du requ erant ont pu fa ire naltre un intere t 
substantie l protege pa r !'a rticle I du Protocole n° 1, ce qui equivaud ra it a 
soustraire l' int eresse a ]'applica tion du droit inte rn e et a le recompense r 
pour des actes contra ires a la loi. 

b) Le requerant 

123. Le requ erant reaffirm e le point de vu e qu 'il a ex pose devant 
la cha mbre et, renvoyant a ses explications precedentes (pa ragrap he 85 
ci-dessus), soutient qu 'e n l'espece ii y avait suffisam ment d 'e lements 
renforces par une tolerance officiell e manifeste a insi qu 'une seri e d'ini­
tia tives adm inistratives et legislatives sans equivoqu e, pour que chaqu e 
habitant du bidonville d 'U mra niye s'es tima t titu laire d 'un droit legitim e 
sur les bi ens litig ieux. 

A !'audience, la representante du req uerant a aussi renvoye a la loi 
n° 4 706 (pa ragraphe 55 ci-dessus), a ll eguant que ce lle-ci perm etta it en 
soi de refut er !'argument se lon leq uel nu! ne sau rait acqu eri r un bien 
appartenant a l'Etat. Pa r aill eurs, elle a ex plique qu f'., si son client n'ava it 
pas encore entame Jes demarches pour bene fi cie r de la loi n° 775, ri en ne 
l'e mpecha it de le fair e ul terieurement , notamm ent en se prevala nt de la 
nouvelle Joi n° 4 706. 

3. Appreciation de La Gour 

124. La Cour rappelle que la notion de « biens» prevue pa r la premiere 
part ie de !'article I du Protocole 11° I a une portee autonom e qui ne se 
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limite pas a la propriete des biens corporels et qui es t independa nte par 
rapport a ux q ua lifications fo rmelles du d ro it interne: ce qui import e c'es t 
de rechercher si les circonsta nces d 'une affaire donnee, considerccs cl a ns 
leur ense mble, peuvent passe r pour avoir rendu le reque rant titul aire d 'un 
intere t substantie l pro tege pa r ce tt e di spos ition (voir, mutatis mutandis, 
Zwierzynski c. Pologne, n° 34049/96, § 63, CEDH 2001-VI) . Ainsi, a l' insta r 
des biens corporels, ce rta ins a utre droits et intere ts constitu ant des actifs 
peuve nt auss i etre consideres comme des « droits de proprie te », et done 
comm e des « biens » a ux fin s de ce tt e dispos ition (arrets Iatridis c. Grece 
[GC] , n° 3 1107/96, § 54, CEDH 1999-II, e t Beyeler c. Italie [GC], 
n° 33202/96, § 100, CEDH 2000-I). La not ion de « biens» ne se limi te pas 
non plus a ux « biens actue ls » et peut egalement recouvrir des valeurs 
pa trimonia les, y compr is des creances, en ve rtu desqu elles le requ erant 
peut pretend re avoir au moins une « esperance legitim e» e t ra isonnable 
d 'obteni r la j ouissance effective d 'un d roit de proprie te (voir, pa r exe mple, 
Prince Hans-Adam II de Liechtenstein c. Allemagne [GC], n° 42527 /98, § 83, 
CEDH 2001 -VIII) . 

125. Nul n'a contes te devant la Cour qu e !' habi ta tion du requerant e ta it 
er igee en violation de la reglementation tu rqu e en mat iere d'am enage ment 
urba in et contrevenait aux norm es techniques en la ma ti e re, ni le fa it que le 
te rra in a insi occupe a pparte na it au Treso r public. Cela etant, les pa rties 
ont des vucs dive rgentes qu ant a la quest ion de savoir si le requ era nt 
disposait d 'un « bien »au sens de !'articl e I du Protocole n° I. 

126. En ce qui conce rne d 'abord le ter rain sur lequ el !'habitat ion 
li t igieuse avait ete const rui te e t qui a ete occupe jusq u'a la surve na nce de 
!'accident du 28 avril 1993, le requ erant declare qu e rien ne l'em pechait 
d'e ntreprend re, a to ut moment, des demarches a fi n d'acqu erir la pro priete 
dudit terrain , se lon la proced ure prevue a cet te fin . 

Cependant , la Cour ne saurait souscrire a ce tt e these qu elqu e 
peu specula tive. En verite, Jes pa rti es n'ayant pas fo urni de renseigne­
ments deta illes, el le n 'est pas a mem e de savoir si le qua rti er de 
Kaz1m Ka ra bekir eta it ou non effective ment inclus clans un plan de 
rehabilita tion des taudis, contra ire ment a ce qui semble avo ir ete le 
cas pour le q uarti er d 'H ekimba§I (paragraphe 11 ci-dessus), ni si le 
requerant rempli ssait ou non Jes conditions fo rmelles pour se prevaloir 
de la legisla tion en ma ti ere d 'urbanism e en vigueur a l'epoque des fa its, 
a fin qu e la proprie te du bien public qu 'il occupait lui soit transferee 
(paragraphe 54 ci-dessus) . Q uoi qu 'il en soit, le requ erant admet n'avoir 
j amais effectue une qu elconque de marche administ rat ive a ce tte fin . 

Dans ces conditions, la Cour ne saura it conclure qu e l'espoir du requ e­
ra nt de se vo ir un jour ceder le te rra in en cause const itua it une fo rm e de 
creance suffi samm ent etablie au point de pouvoir et re revendiquee en 
j ustice, done un « bien » distinct au sens de la jurisprudence de la Cour 
(Kopeckj c. S lovaquie [GC], n° 449 12/98, §§ 25-26, CEDH 2004-IX) . 
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127. Cela eta nt , une a utre considera tion s' impose pour ce qui es t d e 
!' habita tion meme du requerant. 

A ee l egard, ii suffit a la Cour de renvoye r aux ra isons exposees 
ci-dessus et qui l'ont conduite a consta ter !'ex istence d 'une tolerance des 
autorit es de l'Eta t face aux actions du requ erant (paragraph es 105 e t 106 
ci-dessus) . Ces raisons valent a !'evidence au regard de !'a rticl e I du 
Protocole n° l et perm ett ent de juge r que lesdites autori tes ont de fac to 
reconnu qu e l' interesse et ses proches avaient un int en~ t pa trimonia l 
tenant a leur habitat ion et a leurs biens meubles. 

128. Ace suj et, la Cour ne saurai t accepter qu 'on puisse leur reprocher 
de ce t te ma nie re des irregula rit es (parag raphe 122 ci-d essus) dont les 
autorit es compete ntes avaient conna issance depuis presqu e cinq ans. 

Cert es, elle adm et qu e l'exe rcice d 'un pouvoir di scret ionnaire port an t 
sur une mul titude de facteurs locaux es t inherent a u choix et a 
!'application de politiqu es d 'amenagement urbain et rural, et de mesures 
qui s imposent. Cependan t, face a un probleme te l qu e celui souleve en 
l'espece, Jes a utori tes ne peuvent legitimement invoqu er leur marge 
d 'apprecia tion , ce ll e-ci ne les dispensant aucunement de leur devoir de 
reagir en temps util e, de fa<;o n cor recte et, sur to ut, cohere nte. 

O r, cl ans la presente affa ire, te l n'a pas e te le cas puisq ue !' incerti tud e 
creee au se in de la societe turqu e qu ant a !'application des lois reprim ant 
les agglomerations ill egales n'e tait pas un elem ent susce ptible d 'amener 
le requerant a pense r que la situa tion concernant son habitat ion risquait 
de basculer d 'unjour a l'autre. 

129. De l'avis de la Cour, l' intere t pa trimonial du requ erant relat if a 
son habita tion eta it suffi samm ent importan t et reconnu pour const ituer 
un intere t substanti el, done un « bien » au sens de la norm e exprimee 
cla ns la premiere phrase de !'a r ticle I du Protocole n° I, laquelle es t done 
applicable qu anta ce vo let du grief examin e. 

B. l@bservation 

1. 'L'arret de la chambre 

130. •La chambre, apres avoir souli gne !' importa nce crucia le du d roit 
consacre par !'articl e I du Protocole 11 ° I, a es tim e qu e l'exercice ree l 
et effi cace de ce dro it ne saurait dependre uniquement du devoir de 
l'Etat de s'abstenir de tou te ingerence et pourrai t exige r des mesures 
positives de protection. 

A cet egard , la chambre a juge qu e !'a ttitude des autorit es administra­
tives, qui ont omis de prendre tout es Jes mes ures necessa ires pour 
empecher la mater ialisation du risqu e d 'explosion du methane, done la 
surve na nce du g li ssement de terrain qui en a resulte, all ait egalement a 
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l'e ncontre de !'ex ige nce d 'une protection «Concrete et effective» du droit 
ga ra nt i pa r !'a rticl e I du Protocole n° I. 

A son avis , pa reill e situation s'ana lysait e n une a tt cint e man ifes te a u 
droit du requerant au respect de ses « biens » et etait constitutive d'une 
« ingerence >>, laq uell e s'averait manifes teme nt injust ifi ee a u rega rd de 
!'a rticl e I du Protocole n° I, e ta nt donne que le negligences des autorites 
a l'origine de la priva tion de proprie te incriminee en l'espece contre­
ve na ient a ux dispositions ta nt admini stratives qu e penales du droit turc. 

2. Arguments des comparants 

a) Le Gouvernement 

13 1. Le Gouvernement a ttire !'a tt ention de la Cour sur le fa it qu e, 
cl ans son a rret du 18ju in 2002, la cha mbre n'a pu cite r un seul precedent 
conclua nt a !'ex istence d 'une obliga tion posit ive a la cha rge de l'Eta t cl a ns 
une situ a tion compara ble a ce ll e denoncee par le requ erant. D 'apres lui , ii 
es t regre ttab le qu e, pour pa rvcnir a ce tte conclusion, la chambre a it choisi 
un e a ffa ire oi:1 ii n'existe a ucun droit de propri ete reconnu . 

Pour le Gouve rnement, pa reill e conclusion equivaut a reprocher a ux 
a utorit es turques de s'et re re fu sees, pour des ra isons hum anita ires, a 
de truire la maison du requ erant sans se douter qu 'un tel choix all a it e tre 
inte rpre te comm e la reconna issance implicite <l 'un droit de propr ic tc 
juridiqueme nt nu l e t non avenu. 

Quoi qu 'il e n so it, le Gouverneme nt es tim e que le requera nt n'a 
pas qua li te de victime pour se pla indre d'un e viola tion de !'a rticl e I du 
Protocole n° I, cl a ns la mesure ou ii s'es t vu a llouer par des instances 
adm inistra tives une indemnite conscqu ent e a u titre de son prejudice 
mater iel e t a bene fi cie d 'un logeme nt social qu i lui a e te a ttribue 
moye nna nt un prix modique. 

b) Le requeran t 

132. Devant la Cour, le requ erant axe ses a rguments sur l'arret 
Chapman precite. II considere qu e cl a ns ce tte affaire, la Cour s'es t penchee 
sur la situa tion d 'une pe rsonne qui fai sait sciemm e nt la sourde ore ill e a ux 
ave rt isse ments et a ux sanctions inn igees en vertu de la loi e t inspirees par 
la prot ection des droits d 'a utrui e n ma ti erc d 'c nvironnement. Or Jes 
circo nsta nces sont comple tement differentes en l'espece, ou le Gouver­
nement es t jus tement mis en cause pour !' inact ion ou les negligences de 
ses autorit es a u rega rd de la loi. 

3. Appreciation de la Cour 

133 . La Cour consta te qu 'e n ra ison de sa complexite, en fait comm e en 
droit , la situa tion denoncee en l'espece ne peut e tre classee cl a ns l'une des 
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categories relevant de la seconde phrase du premie r a linea ou clans le 
second a linea de !'art icl e I du Protocole n° I (Beyeler, precite, § 98), etant 
entendu par ailleurs que le requera nt se pla int non d'un acte mais d e 
!'inaction de l'E ta t. 

E lle es tim e devoir done exam ine r l'affaire a la lumi e re de la norm e 
ge neral e contenu e dans la premi ere phrase du premie r alinea, qui enonce 
le droit au respect de la propriete. 

l 34. A cet egard, la Cour reaffirme le principe qui a deja ete degage, 
en substance, de !'articl e I du Protocole n° I (Bielectric S .r.l. c. ltalie (dee.), 
n° 368 11 / 97, 4 mai 2000). L'exe rcice ree l et effi cace du droit que cette 
disposition garant it ne saurait en effet dependre unique ment du devoir 
de l'Etat de s'abstenir de toute ingere nce et peut ex iger des mesures 
positives de protect ion, nota mm ent la ou ii ex iste un li en direct entre les 
mes ures qu 'un requerant pourrait legitim ement att endre des a utorit es e t 
lajouissance effective par ce derni er de ses biens. 

l 35 . Da ns la presente affaire, ii ne fait aucun dou te qu e le li en d e 
causalite constate entre les neglige nces g raves imputables a l'E ta t et les 
pertes en vi es hum aines survenues en l'espece se retrouve egalement en ce 
qui concerne l'e nseve li sse ment de la ma ison du requ erant. Pour la Cour, 
l'atteinte qui en res ult e ne s 'analyse pas en une « ingerence », mais en la 
meconnaissance d' une obliga tion posit ive, les agents et a utorit es de l'Etat 
n'ayant pas fa it tout ce qu i eta it en leur pouvo ir pour sauvegarder les 
int e ri~ t s pa trimoniaux du requ erant. 

Le Gouvernement se mble cependa nt s'e n tenir a la notion du « but 
legitim e », au sens du paragraphe 2 de ]'art icl e I du Protocol e n° I , 
lorsqu' il contes te qu e l'on puisse reprocher aux autorit es turques de 
s'e tre refu sees, pour des considera tions humanita ires, a detruire la 
maison du requ erant (paragraphes 80 e t 13 1 ci-d essus) . 

136. La Cour ne saura it toutefois accepter ce t a rgument e t, pour des 
ra isons qu i sont esse nti ell ement les memes qu e ce ll es exposees au regard 
de !'a ll egation de viola tion de !'articl e 2 (paragraphes 106 a 108 ci-d essus) , 
elle considere que !'obligation positive au titre de !'a rticl e I du Protocole 
n° I imposa it qu 'e n l'espece les autorit es na tionales prissent les memcs 
precautions pra tiques deja indiqu ees pour empeche r la des truction de 
!'habitation du requera nt. 

137. Cela n'ayant ass urement pas ete le cas, ii res te a repondre a 
!'argum ent du Gouvernement se lon lequel le requ erant ne peut se 
pretendre victime d 'une violation de son droit au res pect de ses biens, des 
!ors qu ' il s'es t vu a lloue r une ind emnite consequ ente pour son prejudice 
materiel et qu'il a pu acquerir un logement socia l clans des conditions tres 
favorabl es. 

La Cour ne partage pas cet avis. Les avantages contractue ls accord es 
!ors de la ven te du logement en qu es tion, a supposer meme qu'ils a ient pu 
compenser clans une certaine mesure l' effet des omissions constatees en 
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l'espece, ne pouvaient neanmoins s'ana lyse r e n un veritabl e dedommage­
me nt du prejudice du requ erant. Qu els que soient ces ava ntages, il s ne 
pouva ient done fa ire perdre a M. Onerydd1 z sa qua llt c de «vicrime » , 

d 'aut ant moins que la lecture des docum ents de vente vt:: rs es a u doss ier 
ne denote null eme nt un e reconnaissance par les autorit es d 'une violat ion 
du droit de l' interesse a u respec t de ses bie ns (voir, mutatis mutandis, 
Amuur c. France, a rre t du 25 juin 1996, Recueil 1996-111, p. 846, § 36, et 
Dalban c. Roumanie [GC], n° 28 11 4/95, § 44, CEDH 1999-VI). 

Pour ce qui es t de l' indemnite accordee a u titre du dommage ma teri e l, 
ii suffit d 'obse rver qu e ce ll e-ci demeure impayee, a u mepris d ' un juge­
ment de finitif (pa ragra phe 42 ci-dessus), circonsta nce qui ne peut que 
s'ana lyse r en une ingerence dans la jouissance d 'un droit de creance 
acquis, lui a uss i protege pa r !'articl e I du Protoco le n° I (Antonakoj1oulos 
et autres c. Grece, n° 3 7098/97, § 31, 14 decembre 1999). 

Toutefoi s la Cour s'es tim e di spensee d'examine r d 'offi ce ce tt e qu es tion, 
compt e te nu de son a ppreciat ion consacree a !'art icle 13 de la Conve ntion. 

138. Par ta nt , ii y a eu e n l'espece viola tion de I' a rticl e I du Protocole n° I. 

lll . SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 13 DE LA 
CONVE TIO r 

139. Le requ erant se pla int qu e les vo ies de recours inte rn es qu ' il a 
exe rcees n'ont pas re pondu a son at te nte. Leur ine ffectivit e a emport e 
viola ti on de !'a rticl e 13 de la Co nventi on, a insi libell e : 

«Toul c pe rso nn c dam Jes dro ils c l libcrl cs reconnus clans la( ... ) Conve nt ion o nL c le 

vio lCs, adroit a l'ocl ro i d'un rccours cffcctif dcvant unc instance nationalc, a lors mCme 

q ue la vio lat ion a u ra il c lc co rn m isc par des pe rsonncs agis a nl cla ns l'cxc rc icc d e le urs 

ronc lions offi cie ll es . )) 

140. Le Gouve rnement refute ce tt e a ll egation, mett ant en ava nt 
!' iss ue des procedures na tiona les devant les juridicti ons ta nt penales 
qu 'ad minis tra tives. 

A. L'arret de la chambre 

14 1. Eu egard a sa conclu sion rela tive a ux g ri efs tires des a rticl es 2 
de la Conve ntion e t I du Protocole 11° I, la cha mbre a juge inu t il e de 
reexam111 er sous !'ang le de !'a rticl e 13 les a ll egations de l' interesse 
conce rna nt les care nces des insta nces pe na les et adm inistratives. Da ns 
les circonstances part iculi eres de la cause, ni le proces de droit pena l ni 
)'action administrative ne se sont averes con formes a ux obliga tions 
procedura les decoula n t de )'a rticl e 2 ou susceptibles d 'offrir un redresse­
ment a pproprie pour les griefs du requ erant. En premie r li eu, la 
procedure pena le s'es t deroul ee de tell e fa"on qu e !'acce nt a ete deplace 
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de !'aspect crucial de l'affaire tenant a u risque pour la vie a la question de 
savo ir si les maires pouvaient ou non etre ten us pour responsabl es de 
« negligence cla ns l'accomplissem ent de leurs fonct ions ». En second li eu, 
l' ind emnite acco rdee au requerant par la ju ridict ion adm inistrative ne 
corres ponda it en ri en a la perte ree lleme nt subi e par l' interesse. Enfin , 
non seu lement la procedure s'est e tendu e sur une duree excess ivement 
longue, mais en outre le montant finalem ent octroye au req uerant n 'a en 
fa it jamais ete verse . 

B. Arguments des comparants 

1. Le Gouvernement 

142. Le Gouvernement rep roche a la chambre ses cr it iques conce rnant 
la procedure pe nale engagee a l'encontre des deux maires. II sou ligne qu 'il 
revient a ux seu les autorit es nationales de determine r la nature des accusa­
t ions pe nales port ees contre un defendeur. De meme, ii n'a ppartient pas a 
la hau te juridiction de Strasbourg de mettre e n cause le verd ict a uqu el es t 
parve nu Un tribunal na tiona l Sur la base des e leme nts produits devant iui , 
sous peine d 'y substitue r ce qu 'e ll e est im e et re le ve rdict convenable. Le 
Gouve rnement rappelle qu e ni la Conve ntion ni la jurisp rudence qui en 
est issue n'ob li gent les autor itcs na tional es a garantir la conda mnation 
d 'un defe ndeur. La sugges tion de la chambre se lon laque ll e le verdict 
prononce a l'egard des ma ires revenait a leur accorder une impunite 
presq ue total e fait abstraction tant de ce t argument que du pouvoir 
discret ionnaire des autorit es nationales de qualifi er les charges pe na les a 
la lu miere des circo nst ances d 'une a ffair e particuli ere, y compri s clans les 
s itu at ions, te ll es qu e ce ll es de l'espece, oi:1 le requerant n'a jama is a ll egue 
que les maires mis en cause se sont rendus coupables, par leur negligence, 
d 'avo ir inOige la mort illega leme nt. 

143. Pour le Gouvernement, les memes arguments relat ifs a une 
«quatri eme instance» s'app liquent a la decis ion a laqu ell e est parvenue 
la juridict ion administrative quant a la demande d'ind emnisat ion du 
requerant. Consid eran t qu e M. Onery1ld1z a ere re loge clans des condi­
t ions tres favorab les, le montant accorde eta it en fa it substanti el. 
L' interesse a en effet thesaurise sur son nouveau logement, d 'abord en 
le louant pour 48,46 dolla rs amer icains (USD) par moi s (alors qu ' il 
remboursait mensuell e ment 17,5 USD aux a utor ites), puis e n acce pta nt 
de le ve nd re pour 20 OOO marks allemands, monta nt bien superieur a la 
valeur de la ma ison a u mom e nt ou ell e Jui a ete a ttribu ee (125 millions 
de TRL). Le Gouvernement soutient en outre qu e, contrairement ace 
que conclut la chambre, la demande d ' indemnisation a donne li eu a une 
decision clans un delai raisonnab le, e t ce rtaineme nt beaucoup plus 
rapidement qu e, par exe mple, clans l'affa ire CalveLli et Ciglio (precitee) 
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cl a ns laqu ell e la Cour a es tim e qu e la per iode de six a ns et troi s mois qui 
ava it ete necessa ire pour tranche r une action civile pour homicide pa r 
negli gence ne pouvaiL pas passe r pour soul eve r une ques tion sous !'a ngle 
de !'articl e 2. En outre, le requerant n'a pas recla me le montant qui lui a 
ete octroye. 

2. Le requirant 

144. Le requ erant souscri t en substance aux conclusions de la cha mbre 
qu ant aux lacunes qu 'e ll e a mises en evidence cl ans les procedures penales 
e t administ ra tives. Toutefoi s, se lon Jui , ii fa ut considere r qu e l' ineffec tivite 
de ces procedures emporte egalement viola tion de !'articl e 13 de la 
Conve ntion combine avec !'a rticl e 2 e t !'a rticl e I du Protocole n° I . 

C. Appreciation de la Cour 

! . Principes applicables au cas d'espece 

145. L'articl e 13 de la Conve ntion ex ige qu e l'o rdre in te rne offre un 
recours effectif habilita nt !' instance nat iona le a connaltre du contenu cl 'un 
gri e f «defe ndabl e » fond e sur la Conve ntion (Z et autres c. Royaume-Uni 
[GC], n° 29392/95, § 108, CEDH 2001-V). L'obj et de cette di sposition es t 
de fo urnir un moyen a u trave rs duqu el les justi ciabl es puisse nt obtenir, au 
niveau nat iona l, le redresse ment appropri e des viola tions de leurs clroits 
gara nti s pa r la Co nve ntion, avant d 'avoir a mettre en ce uvre le mecanisme 
inte rna tiona l de pla inte clevant la Cour (Kudla c. Pologne [GC], n° 3 12 10/96, 
§ 152, CEDH 2000-XI). 

146. Toutefoi s, la pro tection offerte pa r !'articl e 13 ne va pas jusqu 'a 
ex ige r une fo rme pa rti culi ere de recours, Jes E ta ts contracta nt s jouissant 
d ' une ce rta ine ma rge cl 'apprecia tion pour honore r les obliga tions qu 'e ll e 
leur impose (voir, pa r exe mple, Kaya c. Turquie, a rret du 19 fevrie r 1998, 
Recueil 1998-1, pp. 329-330, § 106). 

147. La na ture du droit enj eu a des implicat ions pour le type de recours 
que l'Eta t se doi t d 'offrir au ti t re de !'articl e 13. S'agissant des a llegat ions 
de viola tion des droits consacres pa r !'a rticl e 2, une indemnisation des 
domm ages - ma teriel auss i bien qu e moral - es t en principe poss ibl e et 
fait pa rti e du regim e de repa rat ion devant etre mis en place a ce titre 
(a rre ts Paul et Audrey Edwards, precite, § 97, Z et autres c. Royaume-Uni, 
preci te, § 109, et T.P. et K M. c. Royaume-Uni [GCJ, n° 28945/95, § 107, 
CEDH 2001-V). 

En revanche, comme la Cour l'a dej a souligne (pa ragraphe 96 
ci-dessus), ni !'articl e 13 ni aucune au tre dispos it ion de la Conve ntion ne 
garantit a un requerant le droit de fair e poursuivre et condamner des ti e rs 
OU le droi t a Ja «Vengeance privee» (Perez , precite, § 70) . 
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148. Il es t vra i qu e la Cour a parfois consta te une vio la tion de 
!'articl e 13 cl ans des a ffa ires porta nt sur des a llega tions d ' homicide illegal 
perpe tre pa r des age nts des forces de l'ordre ou avec leur connivence (voir, 
pa r exemple, la jurisprudence citee au pa ragraphe 73 de l'a rre t Kihf 
susmentionne), a u motif qu e les autorit es n'ava ient pas mene d 'enquete 
approfondi e et effective propre a conduire a !' identifi cation e t a la punition 
des responsables (Kaya, precite, pp. 330-33 1, § l 07) . Il y a toutefoi s li eu de 
noter que ces a ffa ires, qui ava ient pour origine le connit qui sevi ssait cla ns 
le Sud-Est de la Turquie cl a n les a nnees 90, e ta ient marqu ees par 
!'abse nce de tell es enque tes sur les g ri efs des requ erants rela tifs a 
!'homicid e ill egal d 'un proche pa r des age nts des forces de l'o rdre O U a 
so n deces cla ns des ci rconsta nces suspectes . 

C'es t precise ment ce t e lement qui a a mene la Cour a conclure qu e cla ns 
ces a ffair es les requerants ava ient ete prives d 'un recours effecti f, en ce 
se ns qu ' ils n'ont pas eu la poss ibilite de voir e tablir les responsabilites 
pour les fait s denonces et, en consequ ence, de pouvoir recla mer une 
repa ra tion appropriee, que ce so it en se constituant pa rti e inte rve nant c 
cl a ns une procedure penale ou en sa isissant les juridictions civiles ou 
administ ra tives. Aut rement dit , ii ex istait un rapport procedu ra l concret 
e t et roit entre l'e nque te pena le et Jes recours dont d isposaient ces 
requ erants cl a ns l'o rdre ju r idiqu e cl a ns son ensemble (vo ir, pa r exemple, 
S alman c. Tu rquie [GC], n° 2 1986/93, § l 09, CEDH 2000-VII) . 

Toutefo is, pour la Cour, si l'on se place sous la perspective des interets 
de la fa mill e du dffun t et de son droit a un recours e ffectif, ii ne decoule 
pas fo rce ment de la jurisprud ence susmentionnee que !'a rticl e 13 se ra 
e nfreint si l'e nqu ete pena le ou le proces qui s 'ensuit cl ans un e a ffaire 
donn ee ne sati sfait pas a ['obligat ion procedurale imposee pa r ['articl e 2, 
te ll e qu 'e lle est resum ee pa r exemple cla ns l'arre t Hugh J ordan precite 
(pa ragraphe 94 ci-dess us). 

Ce qui importe, ce sont les consequ ences qu 'a le ma nq uement de 
l'E tat a !'obligation procedura le qui pese sur lui en vertu de !'articl e 2 
pour l'acces de la fa mill e du dffunt a d 'autres recours d isponibles et 
effecti fs permett ant d 'e tablir la responsabilite d 'age nts ou d 'organes 
de l'Eta t a raison d 'actes O U d 'omiss ions entralna nt la violat ion des 
droits des interesses a u titre de !'a rticl e 2 et, le cas echeant , d 'obtenir 
repa ra tion . 

149. La Cour a decla re qu e pour les acc idents morte ls provoqu es 
pa r des activites dange reuses releva nt de la responsabilite de l'Eta t, 
!' art icl e 2 requiert qu e les a utor ites menent de leur propre initia tive ur 
la cause du deces un e enque te repondant a ce rtaines conditions m inimales 
(pa ragraphes 90, 93-94 ci-d essus) . Elle observe en outre qu 'a defaut d 'une 
te ll e enquete la personne concernee peut se trouve r clans l' impossibi li te 
d 'exerce r un recours qui s'offre a ell e pour obtenir repara t ion , car les 
age nts ou les autorit es d e l'Eta t sont souvent les seuls a dispose r des 
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inform a tions necessa ires pour elucid er les fa its, te ls qu e ce ux e n cause 
cl a ns la prese nte a ffa ire. 

Eu ega rd ace qui precede, ii incom be e n l'espece a la Cour sur le te rra in 
de !'article 13 de reche rchcr s i le requ erant s'est vu entravc r cla ns 
l'exercice d 'un recours effectif de pa r la fa<;;on dont les auto rites se sont 
acquitt ees de !'obligat ion procedura le qu e !'articl e 2 fait pese r sur elles 
(voir, mutatis mutandis, lcs a rrets Aks01 c. Turquie , 18 d ece mbre 1996, Recueil 
1996-VI, p. 2286, § 95,Aydzn c. Turquie, 25 se ptembre 1997,Recueil 1997-VI, 
pp. 1895- 1896, § I 03, e t Kaya, preci te, pp. 329-330, § I 06). 

2. Application de ces princi/JeS au cas d'espece 

a) Quant au grief tire de !'article 2 d e la Convention 

150. La Cour s'es t dej a prononcee sur Jes procedures mises e n place en 
Turqui e et a conclu que, clans la present e a ffa ire, les poursuit es e nta mees 
pa r les autorit es publiques en ve rtu du droit pena l se sont ave rees 
insuffisantes pour protege r le droit a la vie, en de pit des res ult a ts 
obte nu s !ors d es inves tiga tions officie ll es, qui ava ient pcrm is d 'etablir 
les faits e t d ' identifier les res ponsables de !'accident du 28 avril 1993 
(paragraphes 11 3- 11 4 ci-d essus) . 

Cependa nt, vu l'adequ a tion e t les resultat s de ces inves tigation s, la 
Cour es tim e que le requerant eta it e n mesure d 'exe rce r les voi es de 
recours dont ii disposa it e n droit turc a fin d 'obtenir repa ra tion. 

15 1. Le 3 septem bre 1993, so it q ue lques mois a pres la cloturc des 
inves tiga tions (pa ragra ph c 29 ci-dess us), le requerant, a lors represe nte 
pa r un conseil , a cliois i d ' inte nter contre qua tre autorit cs de l'E ta t une 
action de ple ine juridicti on devant les tribuna ux admini stra tifs, e n 
fa isant valoir son prejudice ma teri el e t mora l a ra ison de la mort de ses 
neuf proches a insi qu e de la pert e de sa ma ison et d e ses bie ns menage rs. 
L'effectivite de ce recours ne depe nda it pas de !' iss ue du proces pena l en 
cours d'instance et son acces n'avait pas e te entrave par des actes ou 
omiss ions des au torit es (Kaya, precite, pp. 329-330, § I 06). 

Les juridictions admini stra tives appe lees a statu er sur ce tte a ffa ire 
ava ient ass urement le pouvoir d 'apprecier les fait s jusqu 'alors eta blis, de 
determin er les responsabilites pour les faits denonces et d e rendre une 
decision executoire . La vo ie administra tive empruntee pa r le reque rant 
e ta it a priori suffisante pour qu'i l puisse fa ire valoir la substance de son 
g ri ef tire de la mort de ses proches e t e ta it susceptible de lui fournir 
le redresse me nt a pproprie de la viola tion dej a constatee de !'articl e 2 
(pa rag raphe 11 8 ci-dessus - voir, egaleme nt , Paul et Audrey Edwards, 
precite, § 97, e t Hugh]ordan , preci te, §§ 162-1 63). 

Reste cepe nda nt a savoir si ce recours eta it egaleme nt effectif en 
pra tiqu e, eu egard a ux circonstances de la prese nte cause. 
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152. A l' insta r de la chambre, la Grande Chambre n'es t pas convaincue 
que te l etait le cas. Elle souscrit a d ive rses cr itiques de la chambre quant 
a l' ineffectivite de !'act ion en reparat ion (pa ragraphe 76 ci-dessus) 
et, comm e ce ll e-ci, ell e juge de terminant qu e les domm ages-interets 
accordes a u requerant - uniqu eme nt au titre de son prejudice moral du 
fail de la pert e de ses proches - ne lui ont en rea lite jamais ete ve rses. 

Se Ion la jurisprude nce pert inente de la Cour en la mat iere, I ~ droit a un 
tribunal , te l que garanti par !'a rticl e 6, protege egaleme nt ]'execution des 
decisions judicia ires de finitives et contraignantes, lesque ll es, clans les Etats 
ou regne la preeminence du dro it , ne sau raient demeure r inoperantes au 
detriment de l'une des parties (voir, par exe mpl e, Hornsby c. Grece, a rret du 
19 mars 1997, Recueil 1997-II, pp. 5 10-511 , § 40, Immob"iliare SaJ!i c. Itctlie 
[GC], 11° 22774/93, § 66, CEDH 1999-V). Pour la Cou r, ii n'a pas ete 
ex pliqu e de maniere sat isfaisa nte pourquoi le monta nt acco rde n'a pas 
ete paye . E ll e es tim e qu'on ne saurait reprocher a u requera nt de ne pas 
avo ir entrep ri s de demarches personn ell es pour obtenir ce tte ind emn ite, 
eu ega rd au temps mis par le tribunal adm inistrat if pour statuer sur sa 
demande d ' ind em nisat ion et au fait qu e le montant accorde a u titre du 
dommage mora l n'e ta it meme pas asso rti d'interets moratoires. Le ve rse­
ment a temps d'un montant de finitif acco rde a titre de reparation pour les 
tourments endures doit etre cons idere comme un element essenti e l d'un 
recours sous !'angle de !'articl e 13 pour un conjoint e t un parent en deuil 
(voir, mutatis mutandis, Paul et Audrey Edwards, precite, § I 0 I). 

Bien que le Gouvernement ait contes le la conclusion de la cham bre 
se lon laque ll e la procedure aurait dG parven ir a son terme plus tot, la 
Grande Chambre est im e egalement qu'un e periode de quat re ans, onze 
mois et dix jours pour rendre une decision indique un manque de 
di ligence de la pa rt de la juridiction nat iona le, compte tenu specialement 
de la s itua tion desesperee du requerant. Tout bien pese, ii ressort 
clairement de la decision du 30 novembre 1995 que le tribunal interne 
s'est fonde entierement sur l'ex pe rtise demandee pa r le procureur. 
Toutefois, ce tte ex pertise eta it di sponibl e des ma i 1993 (paragraphe 23 
ci-dessus) . 

153. Pour la Cour, ces ra isons suffi se nt a conclure qu e la procedure 
adm inistra tive n'a pas offert a u requ erant un recours effect if Jui 
perm ettant d e fa ire va loir que l'E ta t avait fa illi a protege r la vie de 
ses proches. 

154. Ce la etant, le Gouvernement reproche au requerant de n'avoir 
jamais tente de participer effectiveme nt au proces penal susment ionne 
pour present er ses gr iefs e t redresser son tort (paragraphe 83 ci-dessus) . 
Apre avo ir examine les di spositions du droit turc, relatives a la const itu­
tion de partie intervenante (paragrap hes 47-48 ci-dessus), la Cour admet 
qu e ce tte possibilite, integree a u proces penal , devrait en principe entrer 
en ligne de compte aux fins de !'article 13. 
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Or la Cour considere qu 'en l'espece le requ erant, qui a choisi d 'exe rce r 
la voie de re pa ra ti on ad minist ra tive, laqu e ll e s'averait a pparemm ent 
effective e t de na ture a remedie r direc teme nt a la s itua tion litigieuse, ne 
saurait se voir re procher de ne pas avoir opte pour la vo ie de reparation 
penale (vo ir, mutatis mutandis, Manoussakis et autres c. Grece, a rre t du 
26 septe mbre 1996, Recueil 1996-IV, pp. 1359-1 360, § 33, Aquilina c. Malte 
[GC], n° 25642/94, § 39, CEDH 1999-III), qui du res te ne pouvait 
et re utili see pa rall element a une action en re pa ra tion dej a pendante 
(pa ragraphe 48 ci-dess us) . 

155. Bre f, ii y a eu viola tion de !'articl e 13 de la Conve nt ion qua nt a u 
g rief t ire de !'articl e 2. 

b) Quant au grief tire de !'article I du Protocole n° I 

156. La Cour releve qu e le requ erant a ega lement obte nu une indem­
nite lors de la meme procedu re administ ra tive examin ee ci-d essus pour 
com pense r la d est ruction de es biens mobili ers, sauf en ce qui conce rne 
Jes a ppa reil s elect rom enage rs pour lesquel s ii a ete conclu qu ' il n'e n eta it 
pas proprietaire (paragraphe 40 ci-dessus). Ell e est im e qu 'e ll e n 'a pas a se 
pro nonce r sur le caractere adeq uat de la somme octroyee par laj urid ict ion 
inte rne ou sur les moda lit es de son a pprecia tion. Com me el le l'a dej a note, 
le fa it es t qu e la decision sur l' indcmnisat ion a ete longue a ve nir e t que le 
mo nta nt oct roye n'a j amais ete verse. Pa r consequ ent, le requ erant s'es t 
vu de nier un recours effecti f qui lu i aura it perm is d'a ll eguer la viola ti on de 
son d ro it a u regard de !'a rticle I du Pro toco le n° I. 

S'il es t vrai qu e le Gouve rnemen t a invite la Cour a prendre en 
considerat ion Jes avantages qui ont ete accordes a u requerant sous la 
fo rm e d 'un logement de subs titution, elle est im e qu ' il s'agit la d' une 
ques tion a examine r a u regard de !'a rticl e 4 1 de la Conve ntion. E n tout 
etat de cause, s i ces avantages se sont averes impuissants a prive r le 
requerant de la qu a li te de victim e d 'une violat ion all eguee de !'article I 
du Protoco le n° I (pa ragraphe 137 ci-d ess us), ils ne peuve nt a plu s fo r te 
ra ison le prive r de son droit a di spose r d 'un recours effectif pour obtenir 
reparat ion de ladi te violat ion. 

157. Pour Jes ra isons ci-dessus, la Cour es time qu ' il y a eu viola ti on de 
l'articl l". 13 de la Conve ntion egalement qua nt a u gri ef tire de !'article I du 
P rotoco le n° I. 

IV. SUR LES VIOLATIONS ALLEGUEES DES ARTICLES 6 ET 8 DE 
LA CO l\TVENTION 

158. Le requerant denonce la duree excess ive de la p rocedure devant 
le tribuna l administ ra tif, laqu e ll e ne saura it pa r a ill eurs passe r pour 
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equitable, cons iderant le jugement partial auquel el le a about i. A cet 
egard, ii invoque !'article 6 § I de la Convent ion, dont le passage 
pertinent se lit ainsi: 

«Toute personn e a droit a ce qu e sa cause soit entend ue equit ablement, publiqu e­
rn ent et dans un de la i raisonnable, par un tribunal independant e t imparti a l, etabli par 
la loi, qui decide ra, soil des contes ta tions sur scs droit s et obligations de caracte re civil 
( ... )» 

Le requerant se plaint enfin de ce qu e Jes circonstances de la cause ont 
en outre emporte violat ion de son droit au respect de sa vie privee e t 
fam ilia le, tel qu e consacre pa r !'art icle 8 de la Convention, dont les 
passages pertinents sont ainsi Ii belles: 

« I. Toute personne adroit au respect de sa vie privee et farni lial e ( .. ) 

2. II ne peut y avoir ingerence d 'unc autorit e publique clans l'exercice de ce droit qu e 
pour autant que ce tt e ingerence es t prevue par la loi e t qu 'e ll e constilu e une mesure 

qui , cla ns une societe democratiqu e, es t necessa ire a la securite na tionale, a la surct e 
publiqu e, au bien-e tre cconornique du pays, a la dffense de l'ordre et a la preven tion 

des infract ions penales, a la protection de la Sante OU de la mora le, OU a la protection 
des clroits et li bert cs cl 'autrui. » 

159. Le Gouvernement excipe du caractere manifestement ma! fonde 
de ces griefs et attire !'att ention sur le fait qu'aucun manqu e de diligence 
ni aucune ingerence ne sont imputables aux autorites turqu es, au sens des 
articles invoques. 

160. Eu egard aux circonstances particulieres de la prese nte affaire 
ains i qu 'au raisonnement qui l'a conduite a constater une violation de 
!'article 13 de la Convention combine avec !'articl e I du Protocole n° I 
(paragraphe 156 ci-dessus), la Cour es time qu'il n'y a pas li eu d'exami­
ner en outre l'affaire sous !'angle de !'article 6 § I (voir, mutatis mutandis, 
Immobiliare Saffi, prec ite, § 75). 

II en va de meme en ce qui concerne le gri ef tire de !'article 8 de 
la Convention, lequel porte sur les memes faits que ceux qu 'e lle a 
consideres au regard de !'article 2 de la Convent ion et de !'articl e l du 
Protocole n° I. Compte tenu de ses constats de violation quant a ces 
dispositions, la Cour juge ega lement inutile d'examiner !edit grief 
separem ent. 

V. SUR L'APPLICATION DE L'ARTICLE 4 1 DE LA CONVENTION 

161. Aux termes de ['art icle 4 1 de la Convention, 

«Si la Cour declare qu'i l y a eu violat ion de la Convention ou de ses Protocoles , et si 

le droil interne de la Haute Partie contracta nte ne pe rm et cl 'effacer qu 'imparfait ement 
les consequences de ce tte vio lation , la Cour accorcle a la pa rti e lesee, s'i l y a li eu, un e 
satisfaction equitable." 
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A. Dommage 

i . Arguments des parties 

a) Le requer ant 

162. Devant la Cour, le reque rant re itere les pretentions qu ' il a 
formu lees devant la cha mbre. Ainsi, ii recla me: 

- 2 OOO dolla rs a mericains (USD) pour Jes depe nses funera ires 
e ncouru es du fait du deces de ses neufproches; 

- 100 OOO USD pour la pert e du soutie n fin a ncier qu ' il a encourue du 
fait du deces de ses deux compagnes, qu i trava ill a ie nt a la journee comm e 
femm es d e m enage; 

- 150 OOO USD pour la pert e du soutie n fin a ncier qu e ses sept enfa nts 
a ura ient pu lu i ap port er s' ils n'etaient pas decedes; 

- 50000 USD pour la pert e du soutie n fin a ncier sub ie parses troi s 
enfants survivan ts du fa it du deces de leu r m ere ; 

- 98 OOO USD pour la des truction de son ha bitat ion e t de ses bi e ns 
mobili ers. 

Le requ erant cl em a ncl e ega leme nt , en son propre nom et a u nom de ses 
trois e nfa nts surviva nt s, la somme de 800 OOO USD pour prejudice mora l. 

b) Le Gouvernement 

163 . Le Gouve rn e ment sout ient a titre principa l qu 'aucune reparation 
ne s' impose clans ce tt e a ffair e. A t itre subs idi a ire, ii invite la Cour a rej e te r 
les de ma ndes prese ntees par le requ erant , lesqu ell es se ra ie nt exorbita n tes 
e t foncl ees sur des es t imat ions fi ctives . 

En ce qui conce rne le prejud ice materiel, ii fa it valoir qu 'une coupure 
de journal ne saura it servir a justifi er des pretentions qua nt a ux de penses 
fun eraires. Concerna nt la pe rte a ll eguee du sout ie n finan cier, ii se borne a 
dire qu e la dema nde es t pure ment e t simple m ent specu la tive. 

Pour ce qui es t de !' habit a ti on e t des bie ns mobili ers, le Gouverne me nt 
sou lig ne !'absence d 'un qu elconqu e docume nt just ifi a nt la somm e 
recla mee. Sou t e na nt que le requera nt n'avait jamais acqu is la quali t e de 
propr ietaire du t a udis en cause, le Gouvernem ent rappell e qu'un a ppa rt e­
ment beaucoup plus confo rta b le lui avait ete offert cl a ns le d ist rict 
cl 'A li beykoy, pour une somm e qu i, a l'epoqu e, equivalait a 9 237 USD 
(9966 euros (EUR)) , clont se u l le qua rt ava it ete verse comm e acompte. 
A ce t egarcl, ii soum et des exemples cl'a nnonces, clont ii ressort que, 
cl a ns ee l a rrondissem ent , des a ppartem ents s im ila ires se ve ndcnt a des 
prix compris, en moye nne, entre 11 milli a rds e t 19 m ill iards de livres 
turques (TRL) (environ 7 900 e t 13 700 EUR res pectivem ent) . Pour ce 
qu i es t des bie ns mobili ers, le Gouverne me nt soume t des ca talogu es 
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presentant de tels articles et att ire !'att ention sur la necessite de tenir 
compte de l' indemnite octroyee pa r le tribuna l administratif ace t itre. 

Quant au prejudice mora l, le Go uverneme nt es tim e qu e la demande 
es t exorbitante et tend a un enri chissement sans cause, contraire a 
!'esprit de !'article 4 l de la Convent ion. A ce t egard , ii reproche au 
requerant d 'avoir a dessein choisi de ne pas reclam er le versement de 
l'indemn ite a llouee a ce titre par le tribunal admin istrat if~ cla ns l'espoir 
d'augmenter a insi les cha nces de se voir octroyer pa r la Cour une somm e 
plus importante. 

2. L 'arret de la chambre 

164. Statuant en equit e, la chambre a a lloue au requ erant 21 OOO EUR 
au titre du prejudice materiel e t 133 OOO EUR au t itre du prejudice moral, 
eu egard au sentiment de detresse que le requ erant avait du resse ntir face 
a la react ion insatisfaisante de la justice turqu e qu ant aux deces denonces 
ainsi qu 'a ux souffrances endurees , en consequence, parses t rois enfa nts 
encore en vie. 

3. Appreciation de la Gour 

165. La Cour a conclu a la violat ion du droit a la protection de la vie 
consacre par !'articl e 2 de la Convention ainsi que du droit au respect des 
biens garanti pa r !'a rticl e I du Protocole n° I. Elle a egalement consta te 
une violat ion du droit a un recours interne effectifprevu par !'article 13 de 
la Convention quanta chacun e de ces deux doleances . 

a) Dommage materiel 

166. La Grande C hambre observe, a l' instar de la chambre, qu e les 
violations en qu est ion ont ce rtes Iese le requ erant et qu 'un li en de 
causalite manifes te ex iste entre cell es-ci et les prejudices materi els 
a ll egues, lesquels peuvent inclure une indemn ite au titre de la pe rte de 
sources de revenus (Salman, precite, § 137, et Z et autres c. Royaume-Uni, 
precite, § 11 9). Cependant, aucune des pretentions du requ erant a ce 
titre ne sont dum ent documentees ; les prejud ices invoques comportent 
des elements qui ne se pretent a aucun calcul exact ou qui sont si limi tes 
qu e toute evaluation ne peut qu 'et re en partie speculat ive (voir, entre 
autres, les a rrets Sporrong et La·nnroth c. Suede (article 50), 18 decembre 
1984, serie A n° 88, pp. 14-1 5, § 32, et Akdivar et autres c. Turquie (articl e 50), 
I er avril 1998, Recueil 1998-II, p. 718, § 19) . 

La Cour appreciera done en eq uit e les pretentions du requ erant au 
titre du dommage materiel, eu egard a !'e nsemble des elements en sa 
possession, comme le veut !'article 4 1. 
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167. S'agissant d 'abord du remboursement des depenses fun fra ires, le 
requerant produit un a rticle pa ru cl ans le q uotidi en Sabah le 9 avril 2001 , 
selon lequel une a utre victim e de !'accident d u 28 avr il 1993, M. C. Ozti.irk , 
a urait du debourse r 550 millions de TRL pour l'e nte rrement de son 
epouse et de ses qu at re enfa nts. Le Gouve rnement contes te la va leur 
probante de ce t te in fo rm ation, mais ne fo urnit pas pour a utant d 'autres 
elements suscep tibles d 'eclairer la qu estion. 

La Cour juge qu e la somme reclamee n'es t pas deraisonnable puisqu 'en 
l'espece le requ erant a du proceder a l' inhuma tion de ses neuf proches . 
Elle acco rde done en ent ier la somme reclamee a ce t itre, a savoir 
2 OOO USD. 

l 68. Qua nt a la per te a ll eguee de soutien fin ancier, cet te pretention 
n'es t ni ventil ee ni docum entee. Cependant , a l' instar de la cha mbre, la 
Gra nde Cham bre admet qu 'en l'es pece chaque membre du foye r devait , 
d 'une maniere ou d 'une autre, apporter sa cont ribution, ne serait-ce 
qu 'accessoire, a la subsista nce de tous, bien que l'eventua lite d 'un tel 
soutien de la part des sept enfa nts mineurs decedes lors de l'accidc nt 
pa raisse t rop lointaine. 

Tout bien consid fre, la Cour est ime qu ' il convient d 'oct roye r ace ti t re 
une somm e globa le de IO OOO EUR. 

169. Qua nt a la pert e all eguee li ee a la des truction de !' habitat ion 
du requfra nt, la Cour considere d 'e mblee qu 'en !'abse nce du moindre 
justificatif la somme reclamee paralt excess ive. A ce suj et, elle es tim e 
que l' in tfre t economiq ue qu 'a pu presenter le logeme nt social acquis pa r 
l'in tfresse doit ent rer en ligne de compte cl ans !'apprecia tion du prej udice 
(paragraphe 156 ci-d ess us), bien que cette tache s'avere difficile non 
seulement du fa it de la Ouct ua tion constante des taux de cha nge et 
d 'inOation en Turquie, mais a uss i en raison des t ra nsactions effectu ees 
pa r le requ fra nt sur son loge ment (paragraphe 30 ci-dessus). 

La chambre a apprecie la qu es tion en presuma nt que la valeur de 
!'habita tion detruite du requ fra nt s'e levait a 50 % du prix d 'un loge ment 
decent que la mairie met ropoli taine proposait a l'epoqu e clans le quartier 
de Qoban~qme. Ace sujet, la Grande C hambre note que, d 'apres une liste 
etablie le 20 mars 200 I pa r la mairie met ropolita ine d 'Istanbul , cl ans 
le qua rtier de Qoban~e§me, ce tt e derniere proposait des loge ments en 
contrepartie d 'environ 10,4 milliards de TRL, ce qui - a cette da te -
equivalait a 11 800 EUR. 

Hormis cet element, et touj ours a partir de ses propres calculs - inevi­
tablement approxima tifs -, la Cour obse rve aussi qu e le 13 novembre 
1993, date de la concl usion du contrat de vente du logement a u requ e­
rant, la somme convenu e de 125 millions de TRL equivalait a environ 
8500 EUR, dont le q uart (2 125 EUR) etait ve rse a titre d 'acompte. 
Le res ta nt, a savoir les 6 375 EUR, allait et re paye en cent vingt 
mensualites, chacun e de 732 844 TRL. Le 13 novembre 1993, ce montant 
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equiva la it a environ 53 EUR. Or, le 24 mars 1998, date OU le requ erant a 
promis de ve ndre son logemen t a E.B., le montant de la mensuali te ne 
correspondait qu 'a 3 EUR. D'apres les ca lculs effectues sur la base des 
taux de change afferents a la periode 13 novembre l 993-24 mars 1998, 
ii ressort qu e la valeur moyenn e des mensualites revena it a 15 EUR. 
Rien ne permetta nt de croire qu e le requ erant a it continu e de ve rse r les 
mensua lites apres le 24 ma rs 1998, fo rce est de prP.sum er qu 'a ce tte 
da te, pour acqu erir le logement , le requ erant devait avoir paye, en sus 
de l'acompte, une s9mme equivalant enviro n a 780 EUR au t itre des 
mensualites, soit un tot a l d 'enviro n 3 OOO EUR, ce qui es t la rgement 
in fer ieur a la valeur initiale du logement. 

De plus, ii faut savoir qu 'au plu s ta rd a partir de fevri e r 1995, sinon bi en 
ava nt , le logement en qu es t ion se trouvait loue a un ce rt a in H.6. , 
moyennant un layer de 2 millions de TRL, soit environ 4 1 EUR. Pendant 
ce tte pe riode de location de trente-sept mois, qui a pris fin avec la 
prom esse de vente du 24 mars 1998, le requ erant a done du recevoir 
environ I 500 EUR de laye rs au minimu m, a lors qu e pour la meme 
per iode ii n'a du ve rse r qu e 550 EUR de mensuali tes . 

De surcroit , a !'issue dudit contrat de prom esse de ve nte, le requerant 
a re<;u de E.B . 20 OOO marks a ll emands: ce monta nt qu i, a l'e poqu e, 
corres pondait a 10 226 EUR est la rge ment superieur a toute som me que 
le requ erant aura it fina lement du debourse r pour acqu erir son logement. 

Au vu de ce qui precede, a suppose r que la valeur ve na le du taudis 
du requerant puisse e tre est im ee se lon le cr itere adopte par la chambre 
e t que l' interesse a it du depense r une cer ta ine somme pour se lage r 
penda nt la periode ou son appart ement se trouvait en locat ion, r ien 
ne permet toutefo is a la Cour de conclu re qu e ces circonstances a ient 
genere un prejudice exceda nt le benefi ce que le requerant sembl e avoir 
t ire des tra nsactions qu' il a effectu ees. 

II n'y a done pas li eu d 'octroyer au requerant une reparat ion du fait de 
la des truction de son habita tion, le cons tat de viola tion represe nta nt en so i 
une sati sfaction equit ab le suffi sante. 

170. Quant a la valeur des biens mobili e rs perdus !ors de ]'accident 
du 28 avri l 1993, la Cour rappe ll e que le 30 nove mbre 1995, le tribunal 
administ ra tif d 'Istanbul a a lloue a u requ erant a ce titre une ind emnite 
de 10 millions de TRL (equivalant a l'epoqu e a environ 208 EUR). Ce 
fa isant , le tribunal a toutefo is refu se de tenir compte de tout appareil 
electromenage r dont le requerant aurait dispose, a u motif qu e son 
habita tion n 'etait pas a li mentee en electricit e (paragraphe 40 ci-dessus); 
de surcroit , la somme en ques tion n'a j amais e te ve rsee au requerant. 
La Cour renvoie a ses conclusium relatives a ces points precis (para­
graphes 152, 153 et 156 ci-dessus) e t es tim e qu e le res ult a t auquel la 
procedure ad ministrat ive a abou ti ne saurait entre r en ligne de compte 
aux fin s de !'article 4 1 de la Convention. 
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Ainsi e t ma lg re l'absence en l'espece d 'une qu elconque indication de la 
pa rl du requerant quant a la na ture e t la qua ntite des bie n mobiliers qu ' il 
pouvait posseder, la Cour a examine de pres les prix des a rticl es menage rs 
fi gura nt cl a ns les cata logues ve rses a u doss ie r, compte tenu des me thodes 
de calcul dej a adoptees cl ans des a ffa ires compara bles (Akdivar et autres 
(articl e 50) , precite, e t Mentej et autres c. Turquie (articl e 50), a rret du 
24 jui ll e t 1998, Recueil 1998-IY, p. 1693, § 12) . 

Pa rt ant , eu ega rd a ux conditions de vie d 'un menage modes te, la 
G rande C hambre juge a l' ins ta r de la cha mbre que des considerations 
d 'equi te just ifi ent l'octroi d 'une somm e g loba le de 1500 EUR de ce chef. 

b ) Dommage moral 

17 1. Qua nt a u domm age mora l, la G ra nde C ha mbre ne vo it a ucun e 
ra ison de se depa rtir de la pos ition de la chambre. Ell e reconnalt qu e le 
req uc rant a sans nu l doute souffe rt des suites des viola tions constatees des 
a rticles 2 et 13 de la Conve ntion. Comm e le Go uverneme nt , la Cour juge 
tou tefo is excess ives les sommes recla mees ace titre. Appelee a ta tu er en 
eq uit e, ell e doit te nir compte des circonsta nces pa rticuli eres de la cause, 
y co mpris les souffrances q u'ont du egalement endurer les t ro is enfa nts 
en vie du requ erant , a savoir l-hi same ttin , Aydin et H a lef O nerytld1 z, nes 
respective me nt le I 0 octobre 1980, le I 0 octobre 198 1 e t le I 0 juille t 1982. 

Tout comme les consta ts de viola ti on pa r la Cour, les decis ions des 
juridictions turques posterie ures a l'arret a u principa l repa rent ce rtes 
cl a ns un e ce rt a ine mesure le domm age moral du requ erant , meme si 
ce lles-ci n'ont pu efface r comple teme nt le prejudice subi e n !'occurre nce. 
La Cour es time toutefois qu e l' indemnite de 100 mi llions de TRL (equi­
vala nt a l'epoqu e a enviro n 2 077 EUR) a llouee a u req uerant pa r les 
juridictions administrat ives a u tit re du prejud ice moral, ne saura it e tre 
materiell e me nt prise en compte a u regard de l'ar t icle 4 1, des lors qu e 
l'admini stra ti on ne s'es t j a rn a is acquitt ee de ce tte som rne et qu e, cl ans 
les circonstances t res pa rticuli eres de l'affa ire, le ehoix du requ era nL de 
ne pas engager une procedure d 'execu tion fo rcee a fin de l'obtenir ne 
peut s'ana lyser en une renoncia tion a ce droit (voir, mutatis mutandis, 
Neumeister c. Autriche (articl e 50) , a rret du 7 rn a i 1974, se rie A n° 17, p. 16, 
§ 36). 

Tout bie n pese et s' inspira nt de sa jurisprudence pe rtine nte qua nt a 
!'applicat ion de l'a rt icle 4 1 conce rna nt les enfa n ts ou les proches rn ineurs 
des victim es de viola tions de l'a rticle 2 (9akzcz c. Turquie [GC], n° 2365 7 /94, 
§§ 8 et 130, CEDH 1999-IV) , la Cour decide d 'accorde r e n repa ra tion du 
domm age moral 33 750 EU R a M. Ma§all a h One rytld1z et a chacun de ses 
t rois fil s rn aj eurs survivants, Hi.i sarn e t t in , Aydin et H a lef Onerytld1 z, so it 
un e somme de 135 OOO EUR a u to tal. 
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B. Frais et depens 

i. Arguments des parties 

172. Le requ erant reclam e 50 OOO USD au titre des honoraires, dont 
20 OOO USD pour le trava il fourn i pa r sa represe ntante aux fin s de la 
procedure orale et ecrite devant la Grande Chambre. II a ffirm e qu e la 
presentation de sa cause devant les juridictions na tionales e t devant 
les organes de Strasbourg a necess ite un trava il de plus de 330 heures, a 
ra ison de 150 USD l'heure, se lon ce qui ressort du tabl eau des honora ircs 
minimum du ba rreau d'lstanbul. 

173. Le Gouvernement est im e que Jes pretentions du requerant pour 
les frais e t de pens son t , el les auss i, cxcess ives et non just ifices. 

2. L 'arret de la chambre 

174. Au cours de la proced ure devant la cha mbre, le requ erant avait 
reclame une indemn ite de 30 OOO USD a u titre des honora ires et 790 USD 
pour depenses diverses . Or, en !'absence de rei;u ou d 'autre justificatif, 
la cha mbre a declare n'et re pas convaincue qu e le requerant a it debourse 
ces sommes et Jui a octroye 10 OOO EUR, moins les 2 286,50 EUR verse par 
le Conse il de )'Europe au titre de !'assista nce judiciaire. 

3. Appreciation de la Gour 

175. Le requerant a continue de benefi cier de !'ass istance judiciaire 
clans le cadre de la procedure prevue a !'article 43 de la Convention. 
Ainsi, en sus des 2 286,50 EUR qu 'il avait deja peri;us du Conseil de 
!'Europe, ii a egalement obtenu I 707,34 EUR aux fins de la procedure de 
renvoi devant la Grande Chambre. 

La Cour a toujours juge que ]'alloca tion de te ls frais au titre de 
!'art icle 4 1 presuppose que se trouvent etablis leur realite, leur necessite 
et, de plus, le caractere raisonnable de leur ta ux (Sahin c. A llemagne [GC), 
11° 30943/96, § 105, CEDH 2003-VIII) . En l'espece, le requera nt n'a pas 
a ppuye ses pretentions sur des docum ents pertinents ni fourni d 'explica­
tions detaillees quant au travail effectue par sa represe ntante sur Jes 
qu estions relatives aux art icles 2 et 13 de la Convent ion et l du Protoco le 
n° I, dont la violation a e te constatee . 

Conform ement a !'article 60 § 2 de son reglement, la Cour ne saurait 
done accueillir la dema nde de l' interesse tell e quell e. Toutefo is, ce lui-ci a 
necessairement encouru des fra is pour le travail fourn i par son avocate aux 
fin s de sa represen ta tion clans la procedure tant ecrite qu 'ora le devant 
les deux instances de la Convention (voir, mutatis mutandis, Labita c. Italie 
[GC], n° 26772/95, § 210, CEDH 2000-IV). La Cour es t disposee a 
admet tre que, clans la prese nte affa ire, dont la complexite ne pre te a 
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aucune controverse, ce tte tache a it necess ite le nombre d 'heures invoqu e. 
Ce la eta nt, elle rappell e qu e s'ag issant des honora ires, ell e n'es t li ee ni pa r 
Jes ba re mes ni pa r Jes prat iq ues internes, meme si el le peut s'en inspirer 
(voir, pa r exemple, Tolstoy Miloslavsky c. R oyaume-Uni, arret du 13 juillet 
1995, sfrie A n° 3 16-B, p. 83, § 77). 

Sta tua nt en equite, la Cour es time raisonnable d 'accorder a u requ erant 
la somme de 16 OOO EUR, moins les 3 993,84 EUR verses pa r le Conse il de 
!'Eu rope au titre de l'assistance judicia ire pour !'e nse mble de la procedure 
devant Jes organes de la Conve ntion. 

C. Interets moratoires 

176. La Cour juge approprie de calque r le ta ux des intere ts mora toires 
sur le taux d ' intere t de la facilite de pret ma rgina l de la Banque centra le 
europeenne majore de trois poin ts de pource ntage. 

PAR CES MOTIFS, LA COUR 

1. Dit , a l'unanim ite, qu 'il y a eu viola tion de !'a rticl e 2 de la Convention, 
sous son vo let substanti e l a ra ison de )'absence de mesures propres a 
empecher la mort accid entell e des neuf proches du requ erant ; 

2. Dit , par se ize vo ix contre une, qu 'il y a egalement eu violat ion de 
I'art icle 2 de la Conve ntion, sous son volet procedu ral, a ra ison de 
!'absence d 'une protection adequa te par la Joi, propre a sauvega rder le 
d roit a la vie; 

3. Dit , par quinze voix contre deux, q u'il y a eu viola tion de !'a rticl e I du 
Protocole n° I ; 

4. Dit , pa r quinze vo ix contre deux, q u' il y a eu viola tion de !'a rt icle 13 de 
la Conve ntion quant au gri e f t ire du vole t substant iel de !'art icle 2; 

5. Dit , par qu inze voix contre deux, qu' il y a ega lement eu viola t ion 
de l'article 13 de la Conve nt ion quant au grief t ire de !'art icl e I du 
Protocole n° I ; 

6. Dit , a l'una ni mite, qu 'aucune quest ion d istincte ne se pose sur le 
terra in des a rt icles 6 § 1 ou 8 de la Convent ion ; 

7. Dit , a l'unanimite, 
a) qu e l'Eta t defendeur doit verser , cla ns Jes trois mois, les montants 
suiva nts, exempts de toute taxe et charge fi scale, a convert ir en livres 
turqu es au ta ux a pplicable a la da te d u reglement: 
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1. au requera nt , M. Ma§a ll ah Oneryild1 z: 
- 2 OOO USD (deux mille dolla rs a mfoca ins) et 45 250 EUR 
(quara nte-cinq mille deux ce nt cinqu a nte euros), pour le domm age 
mater iel e t le prejudice moral , 
- 16 OOO EUR (se ize mill e euros) pour fra is e t d e pens, ma ins 
les 3 993,84 EUR (trois mill e neur cent qu a tre-vingt-t reize euros 
quat re-vingt-qu a tre centim es) dej a pen; us du Conse il de !'Europe, 
ii. a chacun de ses fil s maj eurs, Hi.i samettin , Ayd111 et H ale r 
Oneryild1 z, 33 750 EUR (trente-t ro is mill e sept cent cinqu a nte 
euros) pour domm age mora l ; 

b) qu 'a compte r de !'expira tion dudit de la i e t jusqu 'au ve rsement, ces 
monta nt s se ront a majorer d ' un int en~ t simple a un taux egal a ce lui d e 
la facilite de pret margina l de la Ba nq ue centra le europee nne pend an t 
ce tt e periode, augmente de troi s points de pource ntage; 

8. Rrjette, a l' una nimite, la dema nd e de satisfaction equ itable pour le 
surplus. 

Fait en fr angais et en a ngla is, puis pro nonce en audience publiqu e au 
Pa la is des D ro its de !'H omm e, a Stras bourg, le 30 nove mbre 2004. 

Paul MAHONEY 

Grerfi er 

Lu ziu s WILDHABER 

Pres ident 

Au prese nt a rr et se t rouve joint , conform emen t aux a rticles 45 § 2 de la 
Conve ntion et 74 § 2 du reglement , !'ex pose des opinions sepa rees 
suivantes: 

- opinion en pa rti e di ss id ente de M. Ti.irm en ; 
- opinion en pa rti e diss id ente de M 111

c Mula roni. 
L.W. 

P.J.M. 
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OPINION EN PARTIE DISSIDENTE DE M. LEJUGE TURMEN 

{Traduction) 

J 'es time, a l' ins ta r de la majorit e, qu ' il y a eu viola tion de !'a rticl e 2 sous 
son vole t ubsta nti el e n ra ison du fa it qu e les autorit es n'ont pas pr is les 
mesures appropriees pour prese rve r la vie de pe rsonnes relevant de leur 
juridict ion. 

T outefoi s, j e regrett e de ne pouvoir souscrire a l'avis d e la majorite 
se lon lequ e l ii y a eu e n outre viola tion de !'a rt icle 2 sous son volet 
procedura l a insi qu e de !'a rticl e I du Protocole n° I e t de !'a rticle 13. 

J. Article 2 (valet /1rocedural) 

D'aprcs l'arre t, aucun prob leme ne se po e rcla t ivc ment a l'enque te 
(pa ragra phe 11 3), qui a permis d ' identifi c r les res ponsables de !' incident 
e t de les traduire e n justice . Les deux ma ires ont ete conda mn es a u t itre 
de !'art icl e 230 du code pena l turc. 

Toutefo is, la majorit e conclut a la viol a ti on de !'a rticl e 2 sou s son volc t 
procedura l a u motif qu e les juridicti ons du fond n'ont pas e ta bli la ple ine 
responsabilit e des age nts de l'Eta t ni ga ra nt i la mise e n ce uvrc e ffec tive 
de d ispos itions du d ro it inte rne - c'es t-a-dire a u motif qu e les tribuna ux 
na tiona ux ont a ppliqu e !'a rticl e 230 du code penal (neglige nce cl a ns 
l'exercice de fon ctions pub liqu es) et non !'a rt icle 455 (homicide pa r 
imprud ence OU neglige nce) . 

J e ne souscri s pas a ce tt e conclusion pour les raisons sui vantes . 
Premi e rement , la maj orit e es tim e qu ' il y a e u viola tion de !'a rticl e 2 

sous son vo le t procedura l, non pas e n ra ison de !'absence d 'enqu ete 
effec tive ma is du fait de la procedure j ud icia ire ou , plus precise ment , de 
!'app li cat ion de la legisla tion na tiona le. II s'agit la d 'une dema rche 
enti erement nouve ll e, qui ne se fo nde sur a ucun precedent cl ans la juris­
prudence de la Gour. Si la majorite es t d 'avis qu e le recours qui ex is te en 
dro it inte rn e n'est pas effect if, a lors le probleme se pose sous !'a ng le de 
!'a rticl e 13, et non de !'a rt icle 2. 

Deuxiemement, ii pa ralt contrad ictoire de d ecla rer, d 'une pa rt , qu e 
l'enqu ete es t effec tive e t, d 'autre pa rt , qu e la decis ion de la juridicti on 
na tiona le enfreint la Conve ntion. 

Pa reil ra isonneme nt ne tie nt pas compte de ce que cet te decis ion 
se fond e sur les elements qui ont ere eta blis pa r l'e nque te . Comm ent 
la Cour peut-ell e a lors critique r la decision du juge nationa l tou t en 
admett ant le caracte re effec tif de l'e nque te? Dans des circonsta nces ou 
l'enqu ete es t effective, un co nsta t de viola tion de !'articl e 2 sous son 
as pect procedural ex ige ra it de sa pa rt un exame n des fa its, done l'ame-
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nerait a s'eriger enjuridiction de quatrieme insta nce . Or, conform ement a 
sa jurisprudence constante, c'es t aux autorites na tiona les qu'il incombe 
d 'e tablir les faits et d ' inte rpreter et d 'applique r le droit interne (voir, 
parmi d 'autres, Kemmaclze c. France (n° 3), a rret du 24 novembre 1994, 
ser ie A n° 296-C, pp. 86-87, § 37, e t Ka)'maz c. Turquie (d ee.) , n° 37053/97, 
16 mars 2000). 

Troisiemement , la majorite n'a tt ache aucun e importa nce a la circons­
tance qu e le requerant , par son propre comporteme nt , a contribu e a 
ge nere r un risque pour la vie humain e e t a cause la mort de neuf 
membres de sa propre famille. II n'es l pas contesle que l' interesse a 
construit un logement illega l a) sur un terrain qui ne lui appa rt enait pas, 
e t b) a proximite du depot d'ordures. 

La negligence des autorites e t ce ll e du requeranl const itu ent des 
e lements esse nti e ls de la causa li te. Toutes deux sont des conditions 
sine qua non de la realisation du clommage. Aucune des deux n'aurail suffi 
a ell e se ule a occas ionn er le prejudice . La mort de neufpersonn es a result e 
de la negligence des aulorites et de ce ll e du requera nt. 

Pa r a ill eurs, une infraction independa nte a ete comm ise pa r les maires, 
a savoir une faute clans l'exe rcice de leurs fonctions. La Y cha mbre du 
tribuna l correctionne l cl 'Is ta nbul , da ns sa decision du 4 avril 1996, a 
pris tous ces eleme nts en comple et a decide d 'appliquer !'art icle 230 
du code penal (negligence da ns l'exercice de fonct ions publiqu es) e t non 
!'art icle 455 (homicid e par neg ligence). En fait , les cl eux maires ont 
e te conda mnes au titre de !'articl e 230. La Cour de cassa tion a confirm e 
le jugem ent, lequel etablit la responsabilite des cl eux maires et du requ e­
ranL quant au deces de neufpersonn es . Les juges du tribunal correctionn e l 
d'Istanbul ont egalement pris en consideration le rapport cl'expe rti se, qui 
repartit les responsabilites pour !'accid ent comm e suit: 2/8 a la charge de 
la ma irie d 'Istanbul , 2/8 a la cha rge de la mairie d'U mra niye, et 2/8 a la 
cha rge des habitants du bidonvill e « pour avo ir mis en cla nge r les membres 
de leurs families en s' insta ll a nt a proximite d'une montagne cl'ordures» 
(pa ragraphe 23 de l'arret) . Des !ors, contra irement ace qui es t dit au 
paragraphe 11 6 de l'arret, ii n'es t pas vrai qu e Jes tribunaux nationaux 
ont fail Ii a reconnaltre « un e qu elconque responsabilite pour un ma nque­
ment a la sauvegarcle du clro it a la vie». La juridiction nationa le a pese 
les responsabilites du requerant et des maires et es t parvenue a un e 
conclusion clans le cadre de sa marge cl'appreciat ion , ce qui es t du reste 
admi par la majorite, qui declare au paragraphe 11 6 qu e « la Cour 
n'a pas a repondre a de te ll es qu est ions de droit inte rne concernant la 
responsabilite pena le individu elle, dont !'appreciat ion releve des juri­
dictions nationa les, et ii n' entre pas clans ses attributions de rendre des 
Ve rdicts de culpabiJite OU d'innocence a Ce t egard ». 

Toutefois , pareille confirm at ion expresse des limites entre la compe­
tence des juridict ions nationales et ce ll e d e la Cour de Strasbourg, q ui se 
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situ e cl a ns le droit fil de la jurisprudence de ce tte de rniere, fa it qu e l'on 
saisit encore moins la ra ison a l'orig ine du cons tat de viola tion de !'a rticl e 2 
w us son vo le t procedura l. Pour la majorit e, les qu es tions de droit inte rne 
conce rnant la responsabilite pena le individu clle re levent de !'apprecia tion 
des juridictions nat iona les, ma is si pareille juridiction decide pour de 
bonnes ra isons d 'appliqu er une di sposition du code pena l plut6 t qu 'un e 
autre, ce la peut s'ana lyse r en une absence de protection pa r la loi propre 
a sauvega rder le droit a la vi e. 

Quatri emement, la maj orit e ne dit pas cla irement cla ns l'a rre t 
pourquoi ell e a decide de modifi er les principes eta blis par la jurispru­
dence de la Cour conce rna nt !'absence d 'un recours de droit pena l cl a ns 
les a ffa ires re la tives a des pert es accidente ll es en vies huma ines. Da ns 
les a rrets Galvelli et Giglio c. ltalie ( [GC], n° 32967 /96, CEDH 2002-I) , 
Mastromatteo c. Italie ([GC], n° 37703/97, CEDH 2002-VIII) e t Vo c. France 
([GC], n'' 53924/ 00, CEDH 2004-VIII), la Cour a decla re que «S i l'a tte inte 
au droit a la vi e OU a l' integrit e physique n 'es t pas vo lonta irc, !'obliga tion 
pos iti ve decoula nt de !'a rticl e 2 de mettre en place un sys te me judicia ire 
e ffi cace n'ex ige pas necessairement clans tous les cas un recours de na ture 
pena le ». En l'espece, la majo rite s'es t ecart ee de ce tt e juris prud ence. Au 
pa ragraphe 93 de l'arret el le formu le l'avis qu e « cl ans des doma ines tels 
qu e ce lui en cause en l'espece [on peut suppose r qu ' il s'agit de ce lui des 
dommages causes a l'environnement) , les principes applicables doivc nt 
davantage e tre trouves cl a ns ce ux [deve loppes] notamm enl en ma ti ere 
de recours a la force meurtri ere ( ... ) ». 

Que ce so it clans l'affa ire Galvelli et Giglio ou en l'espece , ce qui est en 
cause du point de vu e du droit pena l, c'es t ]'hom icide pa r neglige nce . 
En ce qui cunce rne le degre de neglige nce, ii es t difficil e d 'operer 
un e di st inction entre la negligence d 'un gynecologue qu i sava it que la 
na issance d'un enfa nt presentait des ri squ es eleves, compte tenu de ce 
qu e la mere e ta it a tte inte d 'un di abete de niveau A e t qu e le foc tus e ta it 
trop gros pour une na issance na ture ll e, et qui pourta nt non seulement n'a 
pas pris de mesures preve ntives mais qui de plus s'est abse nte !ors de 
l'accouchement (Calvelli et Giglio), et ce ll e de deux ma ires qui a uraient du 
savoir a partir du rapport d'expertis e que la decha rge impliqua it des 
ri squ es eleves et qui n'ont cependa nt pris aucune mesure pour prevenir 
un tel accident. 

2. Article I du Protocole n° I 

En ce qui concerne !'a rticl e I du Protoco le n° I , j e souscri s ple inement 
aux theses exprimees par M"'c la juge Mularoni au paragraphe 2 de son 
opinion en pa rti e diss idente. 

II es t rema rquable qu e la Cour, imm ediatement apres l'arre t KopeckJ' 
c. S lovaquie ([GC], n° 449 12/98, CEDH 2004-IX) , da ns lequ el ell e confirm e 
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sa jurisprude nce conce rn a nt la signification du te rm e « bi e n »au rega rd de 
la Conve ntion, introduit a prese nt un nouveau crit ere qua nt a la de ter­
mina tion d 'un bien - la tolerance des a utorit es na tiona les . C e nouveau 
conce pt, j e le crains, pourra it avoir des conseque nces indesira bl es, par 
exemple un e extension de la protection de la Conve ntion a des 
im meubl es construits en violat ion de la loi, et pourra it encourage r des 
situa tions illega les. 

3. Article 13 

Apres s'e tre penchee sur l'e ffect ivit e du recours en mat iere pe na le sous 
!'ang le de !'a rt icle 2, la maj orit e limite la port ee de son examen du g ri ef 
tire de !'a rticl e 13 a l'e ffectivite du recours de droit adminis trat if. 

D ans un a rr et du 30 nove mbre 1995, le tribuna l administ ra tifd 'Is ta nbul 
a ordonn e a ux autorit es na tiona les de ve rse r a u requ erant e t a ses enfa nts 
100 millions de livres turqu es (TRL) pour prejudice mora l e t 10 millions 
de TRL pour domm age ma teriel. La decision a ete s ignifi ee a u requerant. 

Com me l'a rre t de la cha mbre l'enonce cla iremen t, « ( .. . ) l' int eresse n'a 
j ama is demande le ve rse ment de l' indemnite a llouee, ce q u' il ne contes le 
d 'aill e urs pas» (pa ragrap he 11 7 de l'arret de la cham bre; cet e lement a 
dispa ru dans l'a rre t de Grande C ha mbre). 

Le requ erant ne s'es t pas pl a int du non-pa iement de l' indemni te pa rce 
qu ' il ne souha ita it pas la recevoir . II l'aura it pen;ue s' il avait pri s contact 
avec la ma iri e e t donne son num e ro de compte ba nca ire. Comm e nt les 
autorit es pourra ie nt-ell es proced e r a u ve rse ment sans conn altre l'adresse 
ou les coordonnees banca ires de l' in teresse? 

II n'es t done pas legit im e de tenir le Gouve rnement pour responsable 
du non-ve rsement de ce tte indemnite. 

Qua nt a la duree de !' in stance devant le tribu na l admini stra tif, la 
majorite dec la re qu e ce tt e procedure s'e ta it e tendu e sur qu a tre a ns, onze 
mois et di x jours, ce qui enl evera it tou te effectivite a u recours devant ce tte 
j urid icti on. 

J e ne sui s pas d 'accord avec ce point de vue. 
La procedu re a dure quat re a ns et onze mois pour qua tre degres de 

juridiction. Les fait s de l'affa ire reve le nt qu ' il n 'y a pas eu de per iode 
d 'inactivite import ante imputa ble a ux juridiction na tiona les. 

La maj orite dit qu ' il y a eu « ma nqu e de dili ge nce de la pa rt de la 
juridiction na tiona le », sans toutefoi s motive r ce tt e conclusion. Ell e y 
pa rvi ent sans avoir examine la procedure et sans avoir a ppliqu e les 
crit eres bie n e ta bli s de la Cour eonce rna nt la duree de procedures, a 
savoir la compl exit e de l'affa ire, la conduite du requerant et ce ll e des 
a u tori tes judicia i res . 

En conclu sion, ii n'y a pas eu viola ti on de !'articl e 13. 
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4. Article 4 I 

J e sui s d 'accord avec le monta nt de la sati sfaction equita ble a ve rse r a u 
requ erant. Toutefoi s, j e n'adh ere pas a u ra isonnement sous-j ace nt au 
calcu l de ce tt e ind emn ite. II semble qu e da ns le cadre de ce ca lcul on a it 
acco rde la meme impor ta nce a ux neufpersonnes a ppa rt enant au foye r du 
requ e ra nt , qui sont decrit es co mm e des « proches» de ce lui-ci (para­
graphc 167 de l'a rret) . Toutefoi s, ii ressort cla irement du paragraphe 3 
de l'arre t qu e l'un e de ces « proches», S1d1k a Zorlu, e ta it la «Concubin e» 
de l' intere se. C 'es t peut-e tre la prem iere fo is qu e la Cour, pour decider 
du monta nt a ve rse r a u titr e de la sat isfact ion equ ita ble, prend en compt e 
la concub ine d 'un requerant e t lui donne la meme importa nce qu 'a son 
epouse et ses enfants . Pa re ille a pproche pourra it avo ir des consequ ences 
indes irabl es sur la jurisprudence de la Cour a l'avenir. 
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I. J e souscris entierem ent a u rai sonneme nt e t a ux co nclu sions de la 
m ajorit e conce rna nt !'a rticl e 2 de la Conve nti on, aussi bi en sous son vole t 
substa nti el qu e sous son as pect procedura l. 

2. Pa r contre, j 'es tim e qu e !'a rticl e l du Protocol e n° I es t ina pplicable. 
Ce t a rticl e gara ntit le res pect du d ro it de propri ete. D a ns sa juri spru­
de nce, la Cour a precise la noti on de bien: el le peu t recouvrir tant des 
« bi ens act uels » q ue des vale u rs pa trimoni a les, y compri s des creances, 
en ve rtu desqu elles le requ erant peut pret endre avo ir a u moins une 
« es perance legitim e » cl 'obte nir la j oui ssance effective d 'un d ro it de 
pro pri e t e. T outefoi s, l'espoir de voir reconn altre un droit de propri ete 
qu e l'on es t cl a ns l' imposs ibilite d 'exerce r effective m ent ne peut e tre 
considere co rn me un « bi en » a u sens de ['a rtic le I du Protocole n° I (voir, 
e ntre a utres, Marckx c. Belgique, 13 juin 1979, ser ie A n° 3 1, p . 23, § 50, 
Prince Hans-Adam II de Liechtenstein c. A llemagne [GC] , n° 42527/ 98, § 83, 
CEDH 200 1-VIII, et Kopeck.Ji c. Slovaquie [GC], n° 449 12/ 98, § 35, CEDH 
2004-IX). 

Nul n'a contes te devan t la Cour q ue !' hab itat ion d u requ era nt etait 
fr igcc en violat ion de la reg lem e nta ti on turque en ma ti e re d 'a me nage­
men t urba in et con t reve na it a ux norm es techniqu es e n la ma ti ere, 
ni le fa it qu e le te rra in a in si occupe a ppar te nait a u Tresor public 
(pa ragra ph e 125 de l'arre t) . Le requ frant n'a pas prouve qu ' il avait un 
d ro it de pro pri e te sur le te r ra in ni qu ' il pouvait legitim e ment dema nder 
que lui so it t ransferee la proprie te du bi en en ve rtu de !'arti c le 2 1 de la 
loi 11 ° 775 du 20 juille t 1966 ou e n ve rtu des modifi ca tion success ives de 
ce t te loi. 

La maj or ite reconnalt q ue « la Cou r ne saurait conclure q ue l'es poir du 
requ e ra nt de se voir un jour ceder le terra in e n cause cons titu a it une 
fo rm e de creance suffi am menl e ta blie a u point de pouvo ir et re reven­
d iquee e n just ice, done un « bie n » d ist inct a u sens de la jurisprude nce de 
la Cour» (paragra phe 126 de l 'arret in fine). Mais a u li eu de t ire r les 
consequ ences de ce ra isonne me nt e t de conclure a l' ina pplicabilite de 
!'a rti cle I du Protoco le n° I, ell e adopte un nouveau crit ere d 'applicabilite 
de ce t a rticl e : !'ex istence cl 'une tolera nce des a u tor it es co rn pc te n tes 
pe nda nt p resqu e cinq a ns face a ux acti ons du requ erant, q ui perm ettrait 
de juge r qu e lesdit es a u to rites ont de facto rcconnu qu e le requcrant et 
scs proches avaienl un int fret pa trim onia l te na nt a !cur ha bita ti on e t a 
leurs bi ens me ubles (pa ragra ph e 127 de l 'a rn~ t ) , int fre t suffi sam ment 
import a nt e t reconnu pour consti t ue r un intere t substanti el, done un 
« bi e n » a u se ns de la norme exprim ee cla ns la premiere phrase de 
!'a rticl e I du Protocole 11° I (paragra phe 129 de l'arre t) . 
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J e ne saura is souscrire ace ra isonneme nt. 
j'es tim e que ni un e tolerance impliciLe ni d'aulres considera tions 

d 'or·drc hum a nitaire ne pe uve nl uffire a legitim er !'action du rcqu erant 
sous !'a ng le de !'a rticl e I du Prolocole n° I. C es facte urs ne devra ienl pas 
non plu s, a mon avis, etre pris e n compte pa r la Cour pour fond e r une 
conclusion qui equiva udrait a soustra ire les requ erants (aujourd 'hui 
M. One ryild1z ma is a uss i a l'avenir tout autre requerant aya nt er ige un 
ba timenl de fa<;on ill egitim e) du cha mp d 'applica tion de la legisla tion 
na Liona le e n ma ti ere d ' urba ni sme et de construction et, d 'une ce rt a ine 
manie re, a cautionne r indirectement la propagaLion des qua rti ers de 
ba raqu ements. 

II me emble que la conclusion de la maj o riLe qu anl a l'applicabilite de 
!'articl e I du Protocole 11° I risqu e cl 'e ntralne r des resulta ts pa radoxaux. J e 
pe nse pa r exe mple a ux magnifiques vill as e t hotels ba ti s ill egalement au 
bord de la mer ou dans cl 'aulrcs li eux pour lesqu e ls, a ux tcrm cs de la 
legisla ti on na tiona le, la prescription acqui sitive ne j oue pas; es t-ce que 
le s imple fa it qu e les autorit cs compete ntes ont tolere ces bat ime nts 
pe nda nt cinq ans suffira dore nava nt pour soute nir que ceux qui ont 
construiL en toute ill egalite onl un gri e f cl ffe nda ble sous !'angle de 
l'anicl e I du Protocole n° I ? Cett e concl usion re nd rail beaucoup plus 
difficil e toute action des auLoriL es (soil a u niveau na tiona l, so it a u niveau 
loca l) tenda nt a fa ire respecle r la loi e t la reglemenla lion en mat ie re 
d 'ame nage me nt urba in face, pa r exe mpl e, a une silu at ion d ' ill egaliL e 
donl ell es aura ie nt he ril e apres une per iode de ges tion pa r des 
adminisLra Lions ma ins sc rupul euses . 

Enfin , j 'a i du mal a adm e LLre qu e cl ans le cas de ba t iments er iges en 
viola lion de la reglementa tion e n ma ti ere d 'amenagemcnl urba in lcs 
Etats a ient deso rma is l'obliga Lion pos itive de sauvega rcl e r un cl ro it de 
propri ete qui n'a j a ma is ete reco nnu pa r le d ro it interne, e t qui ne saura it 
l'et re pu isqu ' il pourra it da ns de nombre uses situa tions s'exe rce r a u 
de Lri ment des clroits cl 'auLrui e l de l' intere t genera l. 

J e concl us done que l'a rLicl e I du Protoco le n° I n'es l pas a pplicabl e et, 
pa r consequent , qu ' il n'a pas ete viole. 

J'ajoute qu e meme si j 'ava is conclu a l'applicabili te de !'a rt icl e I du 
Protoco le n° I - ce qui , j e le repete, n'es l pas le cas - j 'aura is considere, 
contra irement a la majo rite (pa rag ra phe 137 de l'a rre t) , qu e le requ era nt 
ne pouva it plus se pre tendre victim e. J'es tim e qu e !'attribu t ion d 'un 
loge ment social cla ns des conditions tres favora bles pe ut e tre consideree 
comm e une reconna issance e n substa nce d ' une viola tion de !'a rticl e I du 
ProLocole n° I, pa re ill e mesure etant proba bl ement la meilleure fo rm e de 
re pa rat ion e nvisageable en l'espece. 

3. Eu ega rd a ux circonsta nces de la presente a ffa ire a insi qu 'au ra ison­
nement qui a ame ne la Cour a consta ter une viola ti on de !'articl e 2 de la 
Conve nLi on, sous son vo le t proceclura l, j 'es tim e qu ' il n'e ta it pas necessaire 
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d'examiner l'affa ire sou s !'angle de !'articl e 13 qu ant au gri ef tire du vo let 
substa nti e l de !'a rticle 2. 

4. Compt e tenu des conclusions auxqu ell es je suis parve nue sur le 
terra in de !'a rticle l du Protocole n° 1, j e considere qu 'il n'y a pas eu 
viola tion de !'a rt icle 13 quant au gri ef tire de l'a rticle l du Pro toco le n° l. 
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SUMMARY 1 

Deaths and destruction of property as a result of dangerous activities 

Article 2 of the Convention 

Life - Deaths caused by explosion at industrial site - Positive obligations - Infringements q/ 
right to life as a result of dangerous activities - Prevention of infringements o/ right to life as 11 

result of dangerous activities - j udicial res/Jonse required where right to life infringed through 
dangerous activities -Authorities' awareness of risks to 1-ife - Authorities'failure, whilefully 
realising likely consequences, to take necessary and sufficient mPnsures Lo avert known risks -
Importance of detenent function of criminal law - Lack of acknowledgment of authorities' 
resjJonsibility for failing to protect right Lo life - Obligation to ensure adequate protection 
"b)' law" safeguarding right Lo life and detenin.g life-endangering conduct 

Article 13 of the Convention 

Ejfective remedy - Ejfecti veness of remec61 in respect of death. caused by dangerous activities -
Examination of manner in which authorities discharged jJrocedural obligation under Article 2-
Possibility of using existing remedies for obtaining redress afler investigation has identified those 
res/Jonsible - Ejfectiveness of action for damages - Lack of diligence - Compensation not jJaid -
Ejfectiveness of remedy in res/Ject of destruction of projJer1:J1 as a result of dangerous activities 

Article 1 of Protocol No. 1 

Peaceful enjoyment of /Jossessions - Possessions - Explosion at industrial si te causing 
destruction of house built unlawfullj1 on /Jublicly owned land -Applicability-Dwelling built 
and occupied without title - Authorities' tacit ajJ/Jroval - Substantive pecuniaiy interest -
Interference with property resulting ji·om the State 's failure Lo act - Positive obligatiom -
Obligation on the State Lo take positive steps to protect proper1:J1 

* 
* * 

The appli can t former ly lived with his fami ly in a slum quarter surrounding 
a municipa l rubbish tip which was used by fo ur di stri cts, unde r the a uthority 
and res ponsibility of Is tanbu l Ci ty Council. In 199 1 a report drawn up by 
court-appoint ed experts a nd transm itted lo various loca l a nd na tional authorities 
s tated th a t th e tip did not confor m lo the relevant r egul ations and posed a numbe r 
of da nge rs lo th e slum inha bita nts; a mong oth er things, it noted that no measures 
had bee n ta ken to prevent a n ex pl os ion being ca used by th e excess ive accumu­
lat ion of th e gases ge nerated by th e d ecomposing refus e. Later that year th e 
nat iona l gove rnm ent urged th e local au thoriti es to bring t he tip into line with th e 

I. This summary by the Registry does not bind the Court. 



82 ONE RYILDI Z v. T URKEY J UDGMENT 

regul a tions. One local council a pplied fo r a court order for the closure of the t ip, 
while a noth er drew up a plan to redevelop t he sit e. On 28 Apr il 1993 a gas 
ex plosion occurred a t th e rubbi sh tip , causing a la nd slid e. The refu se erupting 
from the pile of waste engulfed seve ra l houses situated below it , including the 
one belonging to th e a pplicant , who lost nin e close rela tives. Crimin a l a nd 
admi nistra tive inves tiga tions we re condu cted prompt ly a nd two expert reports 
we re produ ced. The inves tiga ti on ra pid ly determin ed who shou ld be held li a ble; 
in pa rticula r, th e expert report ord ered by the public prosecutor a ttributed 
lia bility to four diffe rent a uthorities . Two mayors were eve ntua lly prosecuted a nd 
we re found guilty of "neglige nce in th e performa nce of th eir duti es" a nd g iven 
suspe nded fin es, the minimum pena lty unde r t he releva nt legis lat ion . The 
a pplica nt subsequ ently brought a n administ rat ive act ion, seeking co mpensa tion 
for the damage sus ta ined on account of the dea th of hi s relat ives a nd th e loss 
of his property. On th e bas is of a n expert report submitted during the crimi na l 
inves tigat ion, the administrat ive court fo und a direc t causa l link be twee n th e 
accid ent a nd the neglige nce of th e au thoriti es in qu es tion. After proceedin gs 
las ting a lm os t fi ve years , th e applica nt a nd hi s surviving children were awarded 
compensation for the non-pecunia ry a nd pecunia ry damage susta in ed. The court 
refused to ta ke into account e ith er the des truction of the house - on the ground 
tha t, fo llowing th e accide nt , th e a pplica nt had bee n able to acquire subs idised 
housing on ve ry favoura ble te rms - or the des tru ction of elec trical a ppli a nces, 
which the a pplica nt was not supposed to own as slum dwe llings had no wa te r 
supply or elec tricity. The compensa tion awarded was not pa id. 

Held 

( I) Article 2 of th e Convention (pos itive obliga tions on the State in relat ion Lo 
dangerous activities) : (a) Substa ntive as pect : Both the opera t ion of hou se hold­
re fus e tips a nd the rehabilit at ion of slum a reas were gove rned by sa fety 
regu la tions in Turkey. In th e present case, long before th e explosion, th ere had 
been prac tica l information ava ila ble to th e effec t tha t the inha bita nts were 
faced with a threa t to th eir phys ica l in tegrity on account of th e tip' s techn ical 
shortcomings. A court-ordered ex pe rt report submitted near ly two yea rs before 
the accid ent had es ta blished tha t th e tip had bee n opened a nd had operated in 
breach of th e health a nd safe ty a nd technica l regul a tions in force, tha t th e sit e 
posed ce rta in da ngers, including th e ri sk of a gas ex plos ion, a nd that th e exi sting 
fac iliti es were unable to preve nt tha t ri sk. The releva nt departments and va rious 
a uthoriti es had the re fore known tha t the re was a ri s k of a n ex plosion a nd should 
have bee n awa re of th e meas ures required to prevent it , pa rticu la rly as there were 
specifi c regu lat ions on th e ma tter. It followed tha t th e a uthorities had known or 
ought to have known that th ere was a rea l a nd imm edi a te ri sk to a number of 
people living near th e rubbish t ip. They consequ e ntly had an obligat ion unde r 
Articl e 2 to ta ke such preventive operationa l measures as were necessary a nd 
sufficient to protec t those individuals. H oweve r, the council res ponsibl e had fa iled 
to take the necessary urgent meas ures a nd had a lso opposed offi cial steps to the 
sa me effect. Furthe rm ore, no neglige nce or lack of fores ig ht could be a ttributed to 
th e victim s of the accident sin ce, a lthough th e relevant legislat ion had prohibited 
them from living in the area of the tip, th e State had pur ued a consistent policy 
in favour of s lum areas, effec tively es tablishing a n a mn es ty for th e unlawful 
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occupa t ion of publi c property. The administ ra tive a uthoriti es had ta ke n no steps 
to dest roy th e dwelli ng built ill ega lly by th e a pplicant , a lthough they could have 
done so at a ny t im e, had remain ed pass ive in th e face of his unl awfu l conduct, 
had levied council tax a nd had provid ed publ ic se rvices for a cha rge. The tim e ly 
insta llat ion of a gas-extraction sys te m a t t he tip could have bee n a n effective 
mea ns of ave rting th e ri sk of an explos ion of the gas given off by th e decomposing 
was te, withou t plac ing a n excessive burden on the a uth oriti es . Las tly, in the 
a bsence uf mure practical measures to avoid the risks to the lives of the s lum 
inhabitan ts, eve n compli ance by the S tate with its obliga tion to respect th e 
public's right to in formation would no t have been sufficie nt to absolve it of its 
res ponsibiliti es. In short , the re was no evid ence to cas t doubt on th e do mestic 
inves tigating a uthoriti es' findin gs of fac t, a nd the State's responsibi lity had bee n 
engaged und er Articl e 2 in seve ra l respects: the regula tory fra mework had proved 
defect ive; t he re had bee n a ge nera l policy which had been powe rl ess in dea ling 
with genera l town-pla nning iss ues a nd had created unce rta inty as to the 
a ppli ca tion of statutory measures; and th e Sta te offi cia ls a nd a uthorities had not 
done eve rything wi thin th eir powe r to protec t th e vict im s from th e immedi a te and 
known risks to which they were ex posed . 

Conclusion : viola tion (una nimous ly). 

(b) Proced ura l as pect: Wh ere dangerous activiti es ca used loss of life as a res ult of 
even ts occu rring unde r the responsibi li ty of the public a uthoriti es and it was 
es tablished tha t State officia ls or bod ies, fully rea lising th e lik ely co nsequ e nces 
a nd disregard ing the powe rs vested in them, had fa iled to ta ke measures that 
were necessa ry a nd sufficient to ave rt th e ri sks inh ere nt in such act iviti es, the fact 
that those responsibl e for enda ngering life had not been cha rged with a cr iminal 
offence or prosecuted could amou nt to a viola tion of Art icle 2, irres pective of 
a ny ot her types of remedy wh ich individu a ls could use on th eir own initi a tive. 
Both the offi cia l invest iga t ion and th e tr ia l phase had to a t isfy the require­
ments of Art icl e 2. In addition, a lthoug h Articl e 2 did not e nta il a ny obligation 
for a ll prosecutions to resu lt in conviction , or ind eed in a pa rticul ar sente nce, 
th e dom e t ic cour ts should not und er a ny circumstances be prepared to a llow 
li fe-endange ring offences to go unpuni heel. In t he present case th e criminal-law 
procedures in place in Turkey we re part of a sys t em which, in t heory, appea red 
sufficie nt to protect the rig ht to li fe in the contex t of dange rous act ivities. The 
a uthoriti es had carried ou t prompt invest iga ti ons, had ra pidly es tab lished th e 
ca uses of the accide nt a nd the dea th s a nd had id entified those responsible . The 
crucia l iss ue re main ing to be assessed was whethe r th e judicia l a uthoriti es, as th e 
gua rdia ns of the laws la id down to protect lives, had been dete rm ined to sanctio n 
those res ponsible. H oweve r, th e crim ina l procP.ecl ings in th e prese nt case had had 
the sole purpose of establishing wh eth er the a uthoriti es cou ld be he ld lia bl e for 
"negligence in the perform a nce of th eir du ties" und er a provi sion wh ich did not 
in a ny way rela te to life-e nda nge ring ac ts or to th e protect ion of the right to life 
within th e mean ing of Art icle 2. The tria l court had left in abeyance a ny qu es tion 
of th e a uthoriti es' possible responsibi lity for the dea ths of the app lica nts ' nin e 
close rela tives . The judgment r eferred to the deaths as a factu a l e lem ent , but 
th ere had not been a n acknowledgm ent of a ny res ponsibili ty fo r fa iling to protect 
the r ight to life. There was no indi cat ion tha t th e tri a l court had had du e regard to 
th e ex t rem ely ser ious consequ ences of th e accide nt ; the pe rsons held li able had 
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ultim a te ly been se nt enced to the m1111mum pena lty a pplicable, which had been 
suspend ed. In short , th e judicia l res ponse to t he tragedy had fai led to secure 
eith er th e full accountability of State offi cia ls or a uthoriti es for th eir ro le in it or 
th e effective imple me nt at ion of the provisions of domes tic law gua ra nteeing 
respect for the right to life, in pa rticula r th e deterrent fun ction of th e crimina l 
law. The lack, in conn ection with a fata l accident caused by a da ngerous ac tivity, 
of adequ a te prot ection "by law" safegua rding the right to life a nd deterring simil a r 
life-e ndan ge ring conduct in the future amounted to a violat ion of Art icle 2 in its 
procedura l aspect. 

Conclusion: viola tion (s ixteen vo tes to one). 

(2) Articl e 1 of Protocol No. I: (a) Wh eth er th ere was a "possession": The 
a pplica nt 's dwelling had been er ect ed ill ega lly on la nd belonging to t he Treasury 
a nd had not conform ed to the rP. IP.va nt technica l s ta ndards. With rega rd to the 
la nd, th e Court did not have sufficient informat ion to asce rta in wheth er the 
a pplica nt had sati sfi ed the forma l requireme nts und er the legislat ion for 
obtaining th e tra nsfer of titl e, but in a ny eve nt he had not taken a ny steps to 
tha t end . According ly, th e hope he ex pressed before th e Court of having th e 
la nd tra nsferred to him one day did not const itute a kind of "cla im sufficiently 
es tab li shed" to be e nforceabl e in t he courts, a nd hence a di st inct "possess ion" 
within th e mea nin g· of th e Court's case-law. With rega rd to the applicant 's 
dwell ing itse lf, bot h its const ru ct ion a nd its occupa tion had bee n una uthorised. 
H oweve r, a lthoug h the local a uthorities could have demolished it a t a ny tim e, 
th ey had sca rce ly eve n envisaged do ing so; th ey had let th e a pplica nt a nd hi s clos e 
rela tives live e ntire ly undisturbed in th e house, had levied council tax on them 
a nd had provid ed th em with public se rvices fo r a charge . It fo llowed tha t th e 
a uthori t ies had acknowledged de facto th at th e applica nt a nd hi s close rela tives 
had a propri eta ry interes t in th eir dwelling a nd movabl e goods. Furthe rmore, th e 
unce rt a inty created by th e a uthori t ies' a ttitud e as to th e impl eme nta tion of laws 
to curb illega l buildings was not like ly to have ca used the a pplica nt to imagin e 
that his situa tion wou ld cha nge ove rnigh t. In short , the applicant 's proprieta ry 
int eres t in hi s dwe lling had been of a sufficient na ture a nd sufficie ntly recognised 
to co nst itute a substantive interes t a nd he nce a "possess ion". 

(b) Peace ful enjoyme nt of possess ions : Articl e 1 of Protocol No. 1 cou ld require 
the State to ta ke positive meas ures of protection, particu la rly where there was a 
direct link between the m easures a n a pplicant could legitimat ely ex pect from 
the a uthoriti es a nd hi s effect ive e nj oym ent of his possessions. In the prese nt case 
the engulfm ent of the applicant 's house had resulted from gross neglige nce on 
the pa rt of the State. Thi s had a mounted not to " int erfere nce" but to th e breach 
of a positive obligat ion, since th e State officia ls a nd authoriti es had not don e 
eve rything within t heir powe r to avoid the des truct ion of th e a pplica nt 's house. 

Conclusion: viola tion (fiftee n vo tes to two) . 

(3) Article 13 of t he Convention: (a) As regard s th e compla in t und er Article 2: 
In re lat ion to fa ta l accid ents a rising out of dange rou s activit ies that fe ll within 
the responsibility of the State, Art icl e 2 required the a uthoriti es to carry out of 
the ir own motion a n inves ti gat ion, sa tisfying ce rta in minimum conditions, into 
the causes of death. U nd er Article 13, the Court had to determ ine wh eth er the 
appli ca nt 's use o f a n effective rem edy had bee n fru strated on account of the 
ma nn er in which th e authoriti es had discha rged this procedural ob ligat ion. In 
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the prese nt case th e crimin a l proceedings in st ituted a ft e r the fata l accid e nt had 
bee n deemed inadequ a te to protect th e rig ht to life (see Article 2 in its procedural 
aspect) , a lLl1 uug h th e offi cia l inves tiga tions had es ta bli shed the fac ts a nd 
ide ntifi ed those responsible . According ly, the app licant had bee n in a pos it ion to 
use the remedi es ava ilable to him under Turkis h law in ord er to obta in redress . 
H oweve r, th e ac t ion fo r damages he had brought in th e admini strat ive courts had 
not proved to be a n effect ive remedy in practice . The da mages award ed to the 
a ppli ca nt fo r the loss of hi s close rela tives had neve r bee n pa id to him , whe reas 
th e t ime ly payme nt of a fin a l awa rd of com pensa t ion had to be conside red a n 
esse nti a l e le me nt of a re medy und er Article 13 for a be reaved spouse a nd pa rent. 
Moreove r, th e proceed ings had not been conducted with du e d ilige nce. In short , 
th ere had bee n a vio lat ion of Ar ticle 13 as rega rds th e compla int und er th e 
substa ntive aspect of Art icle 2. 
Conclwion: violat ion (fift ee n vo t es to two). 
(b) As regards th e co mp la int under Arti cle I of Protocol No. I: In th e administra­
tive proceedings th e applicant had obta in ed compensation for the des tru ction of 
his house hold goods. However, the decision on compe nsa tion had bee n long in 
co ming a nd th e sum awa rded on tha t account had never bee n pa id. The applica nt 
had thus bee n de nied a n effect ive remedy within the mea ning of Articl e 13 of th e 
Conve nti on in res pect of the a ll eged breac h of hi s rig ht unde r Art icle I of Protoco l 
No. I. 
Conclusion: viola tion (fift ee n vo tes to two). 
The Court considered un a nimously th a t no se pa rate issue arose und er Article 6 § I 
a nd Articl e 8. 
Articl e 4 1: The Court award ed sums for pecuniary a nd non-pecunia ry da mage and 
for cos ts a nd expenses . 
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In the case of Oneryild1z v. Turkey, 
The European Court of Human Rig hts, s itt ing as a Grand Cha mber 

composed o f": 
Mr L. W ILDHABER, President, 
Mr C.L. R07.AKIS, 

Mr J. -P. COSTA, 
M r G. RESS, 
S ir Iicolas BRATZA, 

Mrs E . PALM , 
Mr L. LouCAIDES, 

Mr R. T DRM EN, 
Mrs F. T ULKENS, 
Mr K.ju:\'GWIER'r, 

Mrs M . T SATSA-NIKOLOVS KA, 
Mrs H.S. GREVE, 
Mr A.B. BAKA, 
Mr M . U GREKHELIDZE, 

Mr A. KovLER, 
Mr V. ZAGREBELSKY, 

Mrs A. MUI..ARON I,judges, 
a nd Mr P .J. MAHONEY, Registrar, 

Having d e libe ra ted in privat e on 7 May 2003 a nd on 16 June and 
15 Septe mber 2004, 

D e live rs the fo llowing judgm c nt , which was adopted on th e las t ­

m e ntioned da te : 

PROCEDURE 

I. The case orig in a ted 111 a n a ppli ca t ion (no. 48939/99) agains t th e 

R epublic of Turkey lodged with t he Court unde r Ar ticl e 34 of the 
Conve ntion for the Pro tecti on of Hum a n Ri gh ts a nd Funda m e ntal 

F reedoms (" the C onvention ") by tvvo Turkis h na t ionals, Mr Ahm e t Nuri 
<; mar a nd Mr Ma§all a h One ryild 1z, on 18Ja nu a ry 1999. 

2. Re lying on Artic les 2, 8 a nd 13 of the Conve ntion a nd on Article 1 
o f Protoco l No. 1, th e a pp li cants submitt ed tha t the na tio na l authoriti es 
we re res ponsible for the d eaths of th e ir close re la t ives a nd fo r t he des tru c­
t ion of the ir prope rty as a res ul t of a meth a ne ex plos ion on 28 Apr il 1993 
a t the municipa l rubbi s h tip in Omra niye (Istanb ul ). Th ey furth e r 

complained that the adm inis trative proceed ings conducted in their case 
had not compli ed with the require m ents of fa irness and promptness se t 

forth in A rticl e 6 § 1 of the Conventi on. 
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3. T he a pp lica ti on was a lloca ted to the F irst Sect ion of t he Court 
(Ru le 52 § I of the Ru les of Court). W it hin t ha t Section, a C ha mbe r 
composed of frs E. Pa lm , Pres ide nt, Mrs W. Thom asse n, Mr Ga ukur 
Jorundsson, Mr R. Ti.i rm e n, Mr C . Blrsan, Mr J. Casadeva ll , 
Mr R. Ma ru ste, judges, a nd Mr M. O 'Boyle, Section Regis t ra r, decided on 
22 May 200 l to disj oin the compla ints of Mr <; 111 a r a nd Mr On erydd1z 
a nd decla red the a pp lication admiss ible in so fa r as it conce rned the 
la tt er (" the a pplicant "), act ing on his own be ha lf, on be ha lf of h is three 
su rviving sons, Hi.isam ett in, Ayd111 a nd H a lef One ryild1z, who were 
m inors a t the t ime, a nd a lso on beha lf of his wife, Gi.i lnaz Oneryild1z, 
his concub ine, S1d1ka Zorlu , a nd his othe r childre n, Se la ha ttin , idr is, 
Mesut, Fa tm a, Zeynep, Rem ziye a nd Abdi.i lker im O ne ryild1z. 

4. On 18 June 2002, a ft er hold ing a hear ing, t he Cha mber delive red a 
judg·m ent in wh ich it held by five votes to two tha t t he re had bee n a 
vio la ti on of Articl e 2 of t he Conve nt ion, una n imously th at there was 
no need to examine sepa ra t e ly the compla int s und er Art icl e 6 § 1 a nd 
Art icl es 8 a nd 13 of the Conve nt ion , a nd by four votes to three tha t the re 
had been a viola t ion of Art icle 1 of Protoco l No. I . T he pa rt ly di sse nt ing 
opin ions of Mr Casadevall , Mr Ti.irm e n a nd Mr M a ruste we re a nnexed to 
t he judg me nt. 

5. On 12 Se ptembe r 2002 th e Turk ish Gove rnm ent (" th e Gove rn­
me nt ") requ es ted unde r Art icl e 43 of t he Conve nt ion a nd Ru le 73 th at 
t he case be referred to the Gra nd C ha m be r. 

On 6 1 ove mbe r 2002 a pa nel of the Gra nd C ha mbe r decid ed to acce pt 
tha t requ es t. 

6. The compos it ion of t he G ra nd C ha mber was dete rm ined acco rd ing 
to the provisions of Art icle 27 §§ 2 a nd 3 of the Convention a nd Ru le 24. 

7. Before the G ra nd C ha mber the a pplicant , represe nted by 
Ms E. De ni z, of the Is ta nbu l Ba r, a nd the Gove rnm e nt , represented by 
their co-Age nt, M rs D. Akc;ay, fi led memoria ls on 7 a nd 10 Ma rch 2003 
res pec t ive ly. Th e pa rt ies subsequ ent ly sent th e Registry add iti onal 
obse rvat ions a nd documents in support of their a rgum ents. 

8. A hearin g took place in pub lic in the H uma n Rig hts Bu ild ing, 
St ras bourg, on 7 May 2003 (Ru le 59 § 3). 

There appeared be fore th e Court: 

(a ) for the Government 
Mrs D . AK<;:AY, 
Mr Y. B ELET , 

Ms G. A CAR, 

Ms V . Si RMEN, 

M s J. KALAY, 

Co-Agent , 

Advisers; 



(b) for the apjJlicant 
Ms E. DENiZ, 

Mr ~· 0ZOEMiR, 

ONERYILDIZ v. TURKEY J UDGME NT 

The Court hea rd addresses by Ms Deniz and Mr Ak<;ay. 

THE FACTS 

I. THE CIRCUMSTANCES OF THE CASE 

89 

Counsel , 
Adviser. 

9. The a pplicant was born in 1955 and is now living in th e distr ict or 
~irvan (province or Siirt) , the a rea where he was born . At th e materia l 
tim e he was living with twelve close rela tives in t he slum quarter 
(gecekondu malzallesi) or Kaz1m Ka rabekir in Omran iye, a district of 
Istanbul , where he had moved arte r res igning rrom his post as a vill age 
guard in south-eas tern Turkey. 

A. The Umraniye household-refuse tip and the area in which the 
applicant lived 

10. Since th e earl y 1970s a household-refus e tip had been in operation 
in H ekimba§I , a s lum a rea adjoining Kaz1m Ka rabe kir. On 22 J a nua ry 
1960 Istanbul City Council ("the city council ") had been g ra nted use 
or th e la nd , wh ich belonged to the Fores try Commi ss ion (and the re fore 
to th e Treasury), for a term or nin ety-nine yea rs. Situ a ted on a s lope 
ove rlooking a va ll ey, the site spread out ove r a sur face a rea of ap proxi­
ma te ly 35 hecta res and from 1972 onwa rds was used as a rubbi sh tip 
by the dis tri cts of Beykoz, O skiidar, Kad1kiiy a nd O mraniye under the 
authority a nd respons ibility or the city council a nd , ultim a te ly, the 
mini steri a l a uthoriti es . 

When th e rubbish tip started be ing used , the a rea was uninhab ited a nd 
th e closes t built-up a rea was ap prox imately 3.5 km away. Howeve r , as the 
years passed , rudim enta ry dwe llings we re built without any authori sation 
in the area surrounding th e rubbi sh tip, which eve ntu ally deve loped into 
th e slums orOmrani ye. 

According to a n offi cia l map covering the a reas of H ekimba§ I a nd 
Kaz1m Karabekir, produced by Omran iye District Council 's T echnica l 
Se rvi ces Department, the a pplicant's house was built on the co rne r of 
De reboyu Street and Gerze Stree t. That part of the sett leme nt was 
adjacent to the municipa l rubbi sh tip and since 1978 had been under the 
authority of a local mayor answe ra bl e to the district council. 
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The Umran iye t ip no longer ex ists. The local council had it covered 
with earth a nd insta ll ed a ir ducts. Furthermore, land-use plans a re 
curre nt ly be ing prepa red for the a reas of H ekimba§I and Kaz1m 
Karabekir. The city council has planted trees on a la rge area of the 
form e r s ite of th e tip and has had ports grounds la id. 

B. Steps taken by Umraniye District Council 

!. In 1989 

11. Fo llowing the local elections of26 March 1989, Umraniye Dist rict 
Council sought to ame nd the urba n deve lopm ent pla n on a sca le of 
I: I ,OOO. Howeve r, the dec is ion-mak ing authoriti es re fus ed to adopt the 
pla n as it cove red a n a rea tha t ra n ve ry close to the municipa l rubbi sh tip. 

From 4 December of th a t year Umran iye District Counci l began 
dumping heaps of earth and refu se on to the la nd surrounding the 
Um raniye s lu ms in orde r to redevelop th e site of the rubbi sh tip. 

However, on 15 December 1989 M.C. and AC ., two inhabitants of 
the H ekimba§I a rea, brought proceedings against th e d istrict council in 
the Fourth Division of the Uski.idar Dist rict Court to es tablish t it le to 
la nd. They compla in ed of da mage to th eir pla ntations a nd sought to have 
the work ha lted. In support of the ir a pplication , M.C. a nd AC. produced 
docum ents showing that they had bee n li able for council tax and property 
tax s ince 1977 unde r tax no. 168900. In 1983 th e authoriti es had as ked 
them to fi ll in a s tandard form for t he decla ra tion of illegal bui ldings 
so that their titl e to the properti es and land could be regulari sed (see 
paragraph 54 below). On 2 1 August 1989, at their requ es t, the city 
council 's wate r a nd mains authority had orde red a water me ter to be 
install ed in th eir house. Furth ermore, copies of e lectri city bill s show tha t 
M.C. and AC., as consume rs, made regular paym e nts for the powe r they 
had used on the basis of read ings take n from a mete r insta ll ed for t ha t 
purpose . 

12. In the Dis trict Court , the district council based its defe nce on 
the fact t hat the land cla im ed by M.C. and AC. was s ituated on the 
waste-co ll ection s ite; th a t res ide nce t here was cont rary to hea lt h 
regulat ions; and tha t their a ppli cation for regula risa tion of the ir tit le 
conferred no rights on them. 

In a judgme n t delivered on 2 May 199 1 (case no. 1989/ I 088) , t he Distr ict 
Court found for M.C . and AC ., holding that there had bee n inte rference 
with the exercise of the ir ri ghts over the land in ques tion. 

However, the Court of Cassat ion se t the judgme nt as ide on 2 March 
1992. On 22 O ctobe r 1992 the District Court fo llowed the Court of 
Cassation 's judgment a nd dismissed M.C.'s and AC.'s cla ims . 
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2. In 1991 

13. On 9 Apri l 199 1 Umran iye District Council a pplied to the 
Third Division of th e Uski.idar District Court for ex pe rts to be appoin ted 
to dete rmine whethe r the rubbish tip co mpli ed with the relevant 
regula tions, in particul a r th e Regulat ions on So lid-Waste Control of 
14 March 1991. The di strict cou ncil a lso appli ed for a n assessment of the 
damage it had sustained, as evid ence in support of an act ion for da mages 
it was preparing to bring against the city council and the council s of the 
three ot he r districts that used the tip . 

Th e app li cat ion for an expert opinion was registe red as case no. 1991 / 76, 
a nd on 24 April 1991 a committee of experts was se t up for that purpose, 
comprising a professo r of environme nta l enginee ring, a la nd regist ry 
offi cia l and a forensic med ical ex pe rt. 

Accord ing to the ex pe rts ' report , drawn up on 7 May 199 1, the rubbi sh 
tip in question did not conform to the technical requiremen ts et forth , 
inter alia, in regulations 24 to 27, 30 and 38 of the Regulations of 14 March 
199 1 a nd , accordingly, presen ted a number of dange rs li ab le to g ive ri se to 
a major hea lth ris k for the inhab ita nts of the valley, particularly those 
living in the slum areas: no walls or fe ncing separated the tip from 
the dwellings fifty me tres away from the mountain of re fuse, the tip 
was not equipped with coll ection , composting, recycling or combustion 
systems, a nd no dra inage or dra inage-wate r purificat ion systems had 
been insta ll ed . The ex pert s conclud ed that the Umraniye t ip "exposed 
hum a ns, a nimals and the e nvironm ent to a ll kinds of risks". In that 
connection the report , drawing a tt ention first to the fact tha t some 
twe nty contagious di seases might spread, unde rlin ed the following: 

" ... In any waste-co ll ecLion siL e gases such as metha ne, ca rbon dioxide a nd hydrogen 

su lphide fo rm. These subs ta nces must be col lected and ... burnt under supe rvision. 

However, the tip in quesLion is not equipped wit h such a sysLem . ff metha ne is m ixed 

wi Lh air in a part icular proponion, it can explode. This insta ll a tion contains no mea ns of 

preventing a n explos ion of the metha ne produced as a result of the decompos ition 

[of the was te]. May Goel preserve us, as the damage cou ld be ve ry subs ta nti a l given t he 

ne igh bou ring dwe llings .. " 

On 27 May 1991 the report was brought to the a tt ention of the four 
councils in qu es tion, and on 7 June 1991 th e governor was in formed of it 
a nd as ked to brief the Ministry of H ealth and the Prim e Minister 's 
Environment Office ("the Environm ent Office") . 

14. Kad1kiiy and Uski.idar District Councils a nd the city council appli ed 
on 3, 5 and 9 June 199 1 respective ly to have the ex pe rt report se t as id e. 
In their notice of application the councils ' lawye rs simply stated that the 
report, wh ich had bee n orde red and drawn up without their knowl edge, 
contravened the Code of C ivil Procedure. The three laV1ryers rese rved the 
ri ght to fil e suppl ementary pleadings in support of their object ions once 
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they had obta ined all th e necessary in fo rm a tion a nd docum ents from their 
authoriti es. 

As none of the pa rti es fil ed suppl ementa ry pl eadings to tha t end , the 
proceedings we re discontinu ed. 

15. H owever, the Enviro nm e nt Office, which had been advised of 
the reporl on 18 Jun e 199 1, made a recomme ndat ion (no. 095 13) urg ing 
th e Is ta nbul Governor's Office, the city council a nd U mra niye Dist ri ct 
Council to remedy the problems id entifi ed in the present case : 

" ... The repo rt pre pared by t he comm ittee of experts indicates that the 

was te-collection s it e in ques tion breaches the Environment Act and the Regu la tions 
on Solid-Was te Cont ro l and conseq uently poses a hea lth haza rd lo hum ans and 

a ni ma ls . The measures provided fo r in regula tions 24, 25, 26, 27, 30 a nd 38 of the 
Regu lat ions on Solid-Was te Cont ro l must be impleme nted a t the site of I he ti p . 
I the refo re as k fo r t he necessa ry measures to be im plemented .. . a nd fo r our offi ce to 

be info rmed of the outcome. " 

16. O n 27 August 1992 ~ in asi Ok le m, the mayor of Um ra ni ye, a pplied 
to th e Fir t Division of th e 0 ki.id a r Dis trict Court fo r t he impl eme ntation 
of tempora ry meas ures to prevent the city council a nd the ne ighbouring 
di s trict council s from u ·ing the was te-coll ection s ite. H e requ es ted , in 
pa rt icul a r, tha t no furth er was te be dumped, lha l the t ip be closed a nd 
tha t redress be prov id ed in respect of the damage susta ined by his di s trict. 

On 3 Novembe r 1992 Is tanbul C ity Council 's represe ntat ive opposed 
th a t reques t. Emphas ising the city council 's efforts to ma inta in the roads 
leading to the rubbi sh tip a nd to comba t the spread of di seases, stray dogs 
and th e e miss ion of odours, the representa tive submitted, in pa rticul a r, 
tha t a pl an to red evelop th e s i le of the tip had bee n put out to t end er. As 
regards the request fo r the tempora ry closure of the tip, t he represe ntat ive 
asse rt ed th a t O m raniye District Council was acting in bad fa ith in tha t, 
since it had bee n se t up in 1987, it had done nothing to deconta mina te the 
s it e. 

Is ta nbul C ity Council had indeed issued a ca ll fo r te nd ers for the 
deve lopm ent of new sites conforming to modern s tanda rds. The fir st 
pl anning contract was awa rded to the Am eri can firm CVH2M Hill 
Interna tiona l Ltd, a nd on 2 1 December 1992 a nd 17 Februa ry 1993 new 
sites we re des igned fo r the European a nd Ana toli a n sides of Is tanbul 
respec tive ly. The proj ect was due for comple ti on in the course of 1993 . 

17. While those proceedings we re still pending, Omraniye Dis tri ct 
Council in fo rm ed the mayor of Is ta nbul tha t from 15 May 1993 the 
dumping of waste would no longe r be authorised . 

C. The accident 

18. On 28 April 1993 a t a bout 11 a. m. a me tha ne ex plos ion occurred 
a t t he site . Following a landslide caused by moun t ing pressure, the refu se 
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erupted from the mounta in or waste a nd e ngulfed some ten slum 
dwellings situated below it, including the one belongi ng to th e a pplicant. 
Th irty- nine people died in the accid ent. 

D. The proceedings instituted in the present case 

I. The initiative ef the Ministry ef the Interior 

19. Imm ed iately after the accident two members of the muni cipa l 
police force soug ht to es tablish th e fac ts. After ta king evid ence from th e 
victims, including the a pplicant , who expla in ed tha t he had bui lt hi s house 
in 1988, they reported tha t thirt ee n huts had been des troyed. 

On the same day the m embe rs of a crisis unit set up by th e Istan bul 
Governor's Office also we nt to the site a nd found that the la ndslide had 
indeed been caused by a methan e ex plos ion. 

20. T he nex t day, on 29 Apr il 1993, the Ministry or the Interior ("t he 
Minist ry") ordered the Adm inistrat ive Invest igat ion De partmen t ("the 
inves tigat ion depa rtm ent") to examine the circumstances in wh ich the 
disast e r had occu rred in ord er to dete rmine whether proceedings should 
be instituted against the two mayors, Mr Sozen a nd Mr Oktcm . 

2. The criminal inquiry 

2 1. Whi le those admini s trat ive proceedings were und e r way, on 30 April 
1993 the Uski.idar public prosecutor ("the public prosecutor") went to the 
scene of the accident, accompa ni ed by a com mittee of experts composed of 
three civil-e ngin eering professors from three different unive rsiti es. In 
the lig ht of his prelimina ry obse rvat ions, he inst ru cted th e committee to 
de termine how li a bility fo r the accident should be a pportioned among the 
public a uthori t ies and the vict ims. 

22. On 6 May 1993 1h r. applicant lodged a compla int at th e loca l police 
stat ion. H e stated : " ff it was t he aut horiti es who, through the ir negligence, 
caused my house to be buried a nd caused the death or my pa rtners 
a nd childre n, I hereby lodge a crimina l compla int against th e au tho rity 
or a uthoriti es conce rn ed. " The app li cant 's compl a int was added to the 
inves tigati on fil e (no. 1993/6 l 02), wh ich the public prosecu tor had 
a lready opened of his own motio n. 

23. On 14 May 1993 the public prosecutor heard evid ence from a 
numbe r of wi tnesses a nd victims or th e accident. On 18 May 1993 
the committee of ex pe rts submitt ed the report ordered by th e public 
prosecu to r. In its r eport the committee noted, first ly, that there was no 
deve lopme nt pla n on a scale or 1 :5,000 for the region, that the urban 
deve lopment pla n on a scale or l : I ,OOO had not bee n approved a nd that 
m ost of the dwellings tha t had been engulfed had in fact been outs ide the 
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a rea cove red by th e urban deve lopment plan, on the far edge or the site or 
th e rubbi sh tip. The experts confirm ed that the la ndslide - a ffecting la nd 
wh ich had a lready bee n un stable - could be exp la ined bot h by the 
mounting pressure or the gas inside the tip and by the explos ion or the 
gas . Reite ra t ing the public authoriti es' obliga tions a nd duti es unde r the 
relevant regulations, the experts conclud ed that li a bility for the accid ent 
should be a pportion ed as fo llows: 

"( i) 2/8 lo Is tanbul C it y Council , fo r fa iling lo act sufficientl y ea rly lo prevent th e 

technica l prob le 111 s which a lready ex is ted whe n the tip was firs t crea ted in 1970 and 

have continued to increase since the n, o r to indica te to the distric t councils conce rned 

a n a lte rn a tive was te-co llec tio n sit e , as it was obliged lo do unde r Law no. 3030; 

(ii ) 2/8 lo U m ra niye Dis tri ct C:o11nc il for impl em e nting a deve lopmen t p la n whil e 

omitting, cont ra ry lo th e Regul a tion on So lid-Was te Control (no. 208 14-) , to provide fo r 

a 1,000 m etre-wide bufTe r zo ne LO rema in uninhabited , a nd for at tracting ill ega l 

dwe llings lo the a rea a nd ta kin g no s teps to preve nt th e 111 rro111 be ing bui lt , d es pite th e 

ex pert s ' repo rt or 7 Ma y 199 1; 

(ii i) 2/8 lo the slu m inh ab it a nt s for putting the me mbers or their fa111i li cs in da nge r 

by se ttling near a moun ta in or was te; 

(iv) 1/8 to the 1lini s tryorthe Environme nt for fa il ing to monitor the tip e fTectivcly in 

accordance with the Regulat ions on Solid-Wast e Contro l (no. 208 14); 

(v) 1/8 to th e gove rnme nt ror encouraging the spread or thi s type or se tt lement by 

decla ring a n a mnesty in rela ti o n to ill ega l dwe llings on a number or occa ·ions and 

g ra nting prope rty titl es to the occu pan ts." 

24. On 2 1 May 1993 the public prosecutor made a n order declin ing 
jurisdiction ratione personae in respect or th e administra tive authoriti es tha t 
had bee n held li abl e, na mely Is tanbul C ity Council , O mraniye District 
Council, the Ministry of the Environment a nd the heads of gove rnm ent 
from the pe riod be tween 1974 a nd 1993. H e accordingly refe rred the case 
to the Ista nbul governo r, considering tha t it came under the Prosecution of 
C ivil Serva nts Act, the applicat ion of which was a matter for th e admin­
istra tive council of the province of Istanbul ("the administrat ive council"). 
However , the public prosecutor stated in his order tha t the provisions 
applicable to the authorities in ques tion were Articl e 230 a nd Art icle 455 
§ 2 of the Criminal Code, wh ich respective ly conce rned the offences of 
negligence in the performance or public duties a nd neglige nt homicide. 

In so far as the case concerned the poss ible li ability of the slum 
inhabitants - including th e applicant - who were not only victims but had 
a lso been accused unde r Articl e 455 § 2 of the C rimina l Code, th e public 
prosecutor expressed the opinion that, as th e case s tood, it was not 
possible to di sjoin the ir compla ints, having regard to sections 10 and 15 
of th e above-mentioned Act. 

On 27 May 1993, when the investigat ion department had comple ted the 
pre liminary inquiry, the public prosecutor 's fil e was transmitted to the 
Ministry. 
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3. Outcome ef the administrative investigation in respect ef the relevant 
authorities 

25. On 27 May I 993 , having rega rd to the conclusions of its own 
inquiry, the investigat ion departm ent sought authorisation from the 
Ministry Lo open a crimina l inves tiga tion in respect of the two mayors 
implicated in the case. 

26. T he day after that request was made Umran iye District Council 
mad e the fo llowing announceme nt Lo the press: 

"The so le 11·as te-co ll ec tion sit e on the Ana tolian side stood in the midd le of our d is tr ic t 

of Omra ni ye like a n object of sil ent horror. It has broken it s sil e nce a nd caused dea1h. 

We knew i1 a nd we re expec ting it. As a di ·1rict cou nci l, we had been ha mm ering at all 
possib le doors for fo ur year to have thi s was te-coll ecti on sit e removed. We were me t 

with indiffe rence by Ista nbul City Council. It aba ndoned the deconta mination work s .. . 

after laying two spad es of concre le at the inauguration. The ministr ies a nd th e 

gove rnm ent were awa re of the fac ts, bul fa il ed to take much noti ce. We had submiltcd 

the ma tt er lo the court s a nd th ey had found in ou r favour , but 1he judicia l machin ery 

could not be put into action .... We must now fa ce up 10 our responsibili1i es ;rnd will a ll 

be accountable for this LO the inhabitants ofU mraniye ... " 

27 . The aut horisation ought by the invest igat ion departm ent was 
granted on I 7 June 1993 and a chief inspector from the Ministry ("th e 
ch ief inspector") was acco rdingly put in charge of th e case . 

In the light of the invest igation fi le compiled in th e case, the chief 
inspector too k down statements from Mr Sozen and Mr Oktem. The 
latter stated, among other things, that in Decem ber 1989 his d istr ict 
cou ncil had begun decontamination works in the H ekimba§J slu m a rea, 
but that these had been suspended a t th e req ues t of two inhabitants of 
the area (see paragraph 11 above) . 

28. The chief inspector finalis ed his report on 9 July 1993. I t endorsed 
the conclusions reached by a ll th e expe rts instructed hitherto a nd took 
account of a ll th e evidence gathered by the public prosecutor. It a lso 
mentioned two other scientifi c opinion sent to th e Ista nbul Governor's 
Office in May 1993, one by the Ministry of the Environment and the 
other by a professor of civil enginee ring at Bogaz i~i Unive rsity. These 
two opin ions confirmed that the fatal landslide had been caused by 
the methane explosion. T he report a lso indicated th a t on 4 May I 993 
the inves tigat ion department had requested th e city council to info rm it 
of the mea ures actually taken in the li ght of the expert report of 7 May 
199 1, a nd it reproduced Mr Sozen's reply: 

"Our city council has both ta ken the meas ures necessa ry to ensure that the old 

sit es ca n be used in the leas t ha rmf'u l way poss ible until th e encl of 1993 and complc 1cd 

a ll the prepara tions for the construc ti on of one of the bigges t and most mod ern 

insta ll a ti ons ... eve r unde rtaken in our country. We a re a lso insta lli ng a temporary 

was te-co ll ection site sa ti sfying the requisit e conditions. Alongs ide tha t, renova tion 

work is ongoing al former s it es (at the encl of their li fe spa n]. In short , over the pas t 

http://ONF.RYH.DI/
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three yea rs our city council has bee n studying the prob le m of was te ve ry se ri ous ly ... 

[a nd] curren tly the wor k is continuing ... " 

29. The chief inspector conclud ed, lastly, tha t the death of twenty-s ix 
people and the injuries to eleven othe rs (figures ava il able a t the ma te ri a l 
t im e) on 28 Apri l 1993 had bee n caused by the two mayo rs' fa ilure to ta ke 
appropri a te s teps in the pe rform a nce of the ir duti es a nd that th ey should 
be held to account for th eir neg li gence under Articl e 230 of the Crim ina l 
Code. In spite of, inter alia, the expert report and the recommendat ion of 
the Environment Office, they had knowingly breached th eir res pective 
duti es : Mr Oktem because he had fa il ed to comply with his obligat ion 
to orde r the destruction of the illegal hu ts situa ted around the rubbi sh 
tip, as he was empowered to do unde r section 18 of Law no. 775, a nd 
Mr Soze n because he had refu sed to comply with the above-mentioned 
recomm end a tion, had fai led to renova te the rubbi sh tip or o rde r it · 
closure, a nd had not complied with any of th e provisions of sec tion I 0 of 
Law no. 3030, which required him to order the des truct ion of the slu m 
dwellings in qu es tion, if necessary by hi s own means. H owever, in hi s 
observa tions the chief in pector did not deal with the qu es tion wh ethe r 
Art icle 455 § 2 of the Cr imin a l Code was a pplicable in the instant case. 

4. A llocation of subsidised housing to the apjJlicant 

30. In the meant im e, the Department of H ousing a nd Rudim enta ry 
Dwellings had asked the a pplicant to contact it , in form ing him tha t in an 
order (no. 1739) of25 May 1993 the city council had a llocated him a na t in a 
subsidised hous ing complex in <;o bam;;q me (Eyi.ip, Alibeykoy). On 18June 
1993 th e applicant signed for possess ion of nat no. 7 in bu ilding C- 1 of tha t 
compl ex. That transaction was made officia l on 17 September 1993 in a n 
order by the city council (no. 3927). On 13 November 1993 the a pplicant 
signed a nota ria lly record ed declaration in lieu of a contract stat ing tha t 
the na t in qu es tion had bee n "sold " to him for 125,000,000 Turkish liras 
(TRL) , a quarte r of which was payable imm ediately and the rema inde r in 
monthly insta lments ofTRL 732,844. 

It a ppears likely that the initia l payment was made to the Is ta nbul 
Governor 's Office, wh ich forwa rded it to the city council. The ap plicant 
pa id the firs t monthly insta lm ent on 9 Nove mber 1993 and continued to 
make payments untilja nua ry 1996. In t he meantim e, prior to 23 Febru a ry 
1995, he had let hi s na t to a ce rta in H.O. for a monthly rent of 
TRL 2,000,000. It a ppears tha t from J a nu ary 1996 the author iti es had to 
avail themse lves of enforce ment proceedings in order to recover the 
outsta nding instalm ents. 

On 24 March 1998 the applicant, who by tha t tim e had discha rged his 
debt to th e city council , gave a nota rially recorded und ertaking to se ll his 
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Oat to a ce rt a in E.B . 111 return fo r a down payme nt of 20,000 German 
ma rks. 

5. The criminal proceedings against the relevant authorities 

3 1. In an orde r of 15 July 1993, the administra tive council decided, by 
a majo rity, on the basis of th e chief inspector 's repo rt , to inst itute 
proceed ings against Mr Sozen and Mr Okte m for breaching Art icle 230 
of the C rimina l Code. 

Mr Sozen a nd Mr Oktem appealed aga inst that decis ion to the Supreme 
Administrat ive Court, wh ich d ism issed the ir appeal on 18 J an uary 1995. 
T he case fil e was conseque nt ly sen t back to the publi c prosecutor, who on 
30 March 1995 committed both mayo rs fo r trial in the Fifth Division of th e 
Is ta nbul C riminal Court. 

32. The trial before the Division began on 29 May 1995 . At the hearing 
Mr Sozen stated, a mong ot he r things, tha t he could not be expected to 
have complied with duties which we re not incumbe nt on him or be held 
olely responsible fo r a situat ion wh ich had endured since 1970. Nor could 

he be bla med for not having renovated the U m ran iyc t ip when none of th e 
2,000 sites in Turkey had been renovated; in that connection, relying on a 
number of meas ures which had none theless been take n by the city council , 
he a rgued that the tip could not have been fu lly redeveloped as long as 
was te continu ed to be dumped on it. Lastly, he s tated: "The elements of 
th e offence of neglige nce in the pe rform ance of du ties have not been made 
out because I did not act with the in tention of showing myse lf to be 
neglige nt [sic] and because no causal link can be es ta bli shed [betwee n the 
incid ent and a ny neglige nce on hi s pa rt]. " 

Mr O ktem sub m itted that the groups or dwe llings wh ich had been 
engu lfed elated back to before hi s elect ion on 26 March 1989 and 
tha t s ince t he n he had neve r a llowed slum a reas to deve lop. Accus ing 
the Istanbul City Council a nd Governor 's Office or indi ffe rence LO the 
problems , Mr Oktem asserted tha t respons ibili ty for preventing the 
construction or illegal dwellings lay with the forestry officia ls and that, in 
a ny event, hi s distr ict council lacked the necessary staff to des troy such 
dwellings. 

33 . In a judgment of 4 April 1996, the Division found the two mayors 
guilty as cha rged, considering their defence to be unfounded. 

The judges based their conclusion, in particu lar, on the evide nce that 
had a lready bee n obta in ed during the extensive crimina l inquiries ca rri ed 
out betwee n 29 April 1993 to 9 July 1993 (see paragraphs 19 and 28 above) . 
It also a ppears from the judgment or 30 ovembe r 1995 that, in deter­
mining t he sha re or lia bility incurred by each or the a uthoriti es in 
qu es tion, the judges unhes itat ing ly endorsed the findin gs or the ex pert 
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report drawn up on this precise issue at the public prosecutor's requ es t, 
which had bee n available since 18 May 1993 (see pa ragraph 23 above). 

Th e judges a lso observed: 

" ... a lthough th ey had been in form ed of the [ex pert s'] re port , th e two d efenda nts took 

no proper preve ntive measures. Just as a person who shoots int o a crowd should know 

tha t peop le will di e a nd , acco rdingly, cannot then claim to have acted without int e nding 

to kill , the defenda nt s cannot a ll ege in the present case tha t th ey did not inte nd to 
neglect their duti es. They do not bea r the entire responsib ility, however. ... They were 

negligent , as were o the rs. In the insta nt ea e th e main e rror consists in building 

dwelli ngs be nea th a refu se tip s itua ted on a hill sid e a nd it is the inhab ita nts of these 

slum dwe llings who a re responsible. They should have had rega rd to the risk tha t the 

mounta in of rubbi sh wou ld one day coll a pse on their heads a nd that th ey wou ld suffer 

da111age. Th ey should not have built dwe lli ngs fift y me tres from th e tip. They have pa id 

fo r tha t reckl essness with the ir lives ... " 

34·. Th e Division sent enced Mr Si:izcn and Mr Oktem to the minimum 
te rm of imprisonm ent provided for in Article 230 of the Criminal Code, 
na mely three months, a nd to fin es of TRL 160,000. Und er sect ion 4( l ) of 
Law no. 647 , the Division commuted the prison sentences to fin es, so the 
pena lties ultimate ly imposed were fin es of TRL 6 10,000. Satisfied tha t 
the defenda nts ·would not reoffend , the Division a lso decided to suspend 
enforce ment of th e pena lti es in accordance with section 6 of the same Law. 

35. Both mayors appealed on po ints of law. They subm itt ed, in pa r­
ticula r, tha t the Division had gone beyond th e scope of Art icle 230 of th e 
Crim ina l Code in its assess ment of the facts, a nd had trea ted the case as 
one of un intent iona l hom icide within the mean ing of Articl e 455 or the 
Code. 

In a judgrn ent of 10 Novembe r 1997, the Court orCassation upheld the 
Division's judgment. 

36. The applicant has apparent ly neve r bee n inform ed or those 
proceedings or g ive n evidence to any of the adm inistra tive bodies of 
invest igat ion or the crimin a l courts; nor does a ny court decision appear 
to have bee n served on him . 

6. The applicant 's administrati ve acl'ion 

37. On 3 September 1993 the applicant a pplied to Omraniye Distr ict 
Council, Is tanbu l City Counci l and the Ministries of the Interior 
and the Environment, seeking compensation for both pecunia ry and 
non-pecunia ry damage. The applicant 's claim was broken down as 
fo llows: TRL 150,000,000 in damages for the loss or his dwelling and 
household goods; TRL 2,550,000,000, TRL 10,000,000, TRL 15,000,000 
and TRL 20,000,000 in compensation for the loss of fin a ncia l support 
incurred by himse lf a nd hi s three surviving sons , Hi.i samettin , Aydin 
a nd H alef; a nd TRL 900,000,000 for himself and TRL 300,000,000 for 
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each of hi s three sons in respect of the non-pecunia ry damage resulting 
from the death of their close relat ives. 

38 . In lett ers of 16 September and 2 November 1993, the mayor 
of U mraniye and the Minister for the Environment dismissed the 
applicant 's cla ims. The other aut horiti es did not reply. 

39. The a pplicant then sued the fou r aut horities for damages in his 
own nam e and on beha lf of his three surviving children in th e Is tanbul 
Administrative Court (" the court"). H e compla in ed that their neglige nt 
om iss ions had result ed in the deat h of his re lat ives and the des truction of 
his house a nd household goods, a nd aga in sought the afo rementioned 
amounts. 

On 4J an uary 1994 the applicant was granted legal aid. 
40. Th e court gavejudgment on 30 ovember 1995. Basing its decision 

on the experts ' report of 18 May 1993 (see paragraph 23 above), it found 
a direct causal link be tween the accident of 28 Apri l 1993 a nd the 
contributory negligence of the four a uthoriti es conce rned. Accordingly, it 
orde red them to pay th e app licant and his children TRL I 00,000,000 for 
non-pecuniary damage and TRL 10,000,000 for pecun iary damage (at the 
mate rial time those a mounts were equivalent to approxima tely 2,077 and 
208 euros respectively) . 

The latte r amount, determined on an equitable basis, was limited to th e 
des truction of household goods, save th e dom es ti c electrical appliances, 
which the a pp licant was not supposed to own. On that point the court 
appears to have acce pted th e authorities' a rgument tha t " these dwellings 
had neither water nor elect ri city". The court dismissed the remainde r of 
the claim, holding tha t the applicant cou ld not mainta in tha t he had bee n 
deprived of financial support since he had bee n partly responsibl e for th e 
damage incurred and the victims had been young children or housewives 
who had not bee n in paid employment such as to contribute to the fami ly's 
living ex penses. The court also he ld tha t the applicant was not entitl ed 
to claim compensation for the des truct ion of his slum dwelling give n 
that , following the accident , he had bee n a llocated a subsidised Oat and 
that, a lthough Omran iye District Council had not exercised its power to 
des troy the dwelling, there had bee n nothing to preve nt it from doing so a t 
any time. 

The court decided, last ly, not to app ly default interest to the sum 
award ed for non-pecunia ry damage. 

4 1. The pa rti es appealed against that judgment to the Supreme 
Adm inistrat ive Court , which dismissed their appeal in a judgment of 
2 1 Apri l 1998. 

An application by Istanbul City Cou ncil for rectifica tion of the judg­
ment was likewise unsuccessful, and the judgment accordingly becam e 
final and was served on the applicant on 10 August 1998. 

42. The compensation awarded has still not bee n paid. 
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7. Outcome ef the criminal proceedings against the slum inhabitants 

43. On 22 Dece mbe r 2000 Law no. 46 16 came into force, providing for 
the suspension of the e nforcement of judicia l meas ures pending in respect 
of ce rtain offe nces com mitted be for e 23 Apri l 1999. 

On 22 Apri l 2003 the Mini stry of Justi ce informed the Is tanbu l public 
prosecutor's offi ce tha t it had been imposs ibl e to conclud e the criminal 
invest igat ion pending in respect of the slum inhabitants, that the only 
decision concern ing them had been the order of 2 1 May 1993 declining 
jurisdiction and that the cha rge aga inst th em would become tim e-barred 
on 28 Apri l 2003. 

Consequ ently, on 24 Apri l 2003 the Istanbul public prosecutor decided 
to suspend the ope ning of crimin a l proceedings against th e inhab itants , 
including the a pplicant, a nd four days later th e crimina l proceedings 
aga inst them became time-ba rred. 

II. RELEVANT DOMESTIC LAW AND PRACTICE 

A. Turkish criminal law 

44. The relevant provisions of the Crimin a l Code read as fo llows : 

Article 230 §§ 1 and 3 

"An y age nt of the Sta te who, in th e pe rformance of hi s public duties, acts 
negligentl y and de lays or, fo r no valid reaso n, re fu ses to comply with the lawfu l orde rs 
.. . of hi s supe riors sha ll be li ab le to a term of imprisonmen t of between three months 

a nd one yea r a nd to a fin e of be tween 6,000 a nd 30,000 Turkish liras. 

In eve ry ... case, if third parties have suffered any damage on account of the 
negligence or delay by the civil se rvan t in qu es tion, th e la tt er sha ll a lso be required 

to compensa te for such da mage." 

Article 455 §§ l and 2 

"Anyone who, through ca relessness, negligence or inexperience in hi s profess ion o r 
cra ft , or throu gh non-complia nce with laws, orde rs or instructions, causes the dea th of 

a noth er sha ll be lia ble to a ter m of impr isonm en t of between two and fi ve years a nd to a 
fin e of between 20,000 and 150,000 Turkish liras. 

If the act has caused the dea th of more t han one person or has resu lted in the dea th of 
one pe rson and injuries to one or more others ... the pe rpetra tor sha ll be sentenced to a 

term of imprisonment of be tween four and ten yea rs a nd lo a heavy fin e ofa minimum of 

60,000 Turkish li ras." 

Article 29 § 8 

"The court sha ll have full di scretion to determine the principa l sentence, which can 
vary be tween a minimum and max imum, taking account of fac tors such as the 
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circumstances in which the offence was com mitted, th e mea ns used lo commit it, th e 

importance and se ri ousness of the offence, the tim e a nd place al which it was 

committ ed , the va rious specia l features of the o ffe nce, the se ri ous ness of th e dam age 

caused a nd the ris k rincur red], the d egree of rcri minal ] int ent ... , the reasons and 

motives for th e offe nce, th e a im , the crimina l reco rd , the persona l a nd socia l Lat us of 

the pe rpe trator a nd hi s conduct following the act [commill ed]. Eve n where the 

minimum pe na lty is imposed , the reasons for Li1 e choice of sentence must be mentioned 

in thejudgment. " 

Article 59 

"If the court conside rs tha t, other tha n the statutory mitiga ting circumstances, 

the re a re other circumsta nces favourab le to reducing the pena lty [im posed] on th e 

perpetrator, capita l punishment sha ll be com mut ed LO life imprisonment and life 
imprisonment lo a t erm of imprisonment of thirt y yea rs . 

O th er penalti es shall be reduced by a maximum of one-s ixth. " 

45. Sections 4( 1) and 6( 1) or the Execution or Sentences Act (Law 
no. 64 7) read as fo llows: 

Section 4(1) 

"Th e court may, having rega rd to the defend a nt 's pe rsona lit y a nd situa ti on and 10 th e 

circumstances in wh ich the offence was comm itt ed, com mute short custod ial sen tences, 

but not long-te rm imprisonment: 

I. to a heavy fine ... of between 5,000 a nd 10,000Turki h liras per day; 

Section 6(1) 

"Where a person who has never been sente nced ... to a penalty oth er than a fin e 

is sente nced 10 ... a fin e .. . and/ or [up to] one yea r 's imprisonme nt, execution of the 

se nte nce may be suspended if th e court is sa ti sfi ed that [the offender], havi ng r eg·ard 

to hi s tende ncy to brea k the law, will not reo fTe nd if hi s sente nce is thus suspended ... " 

46. Under the Code or Criminal Procedure, a publi prosecutor who, 
in a ny manner whatsoeve r, is inform ed or a situa tion which gives rise to 
a susp icion that a n offence has bee n committed mus t inves tiga te the 
racts with a view to deciding whether or not criminal proceedings should 
be brought (Article 153). However , if the suspect ed offender is a civil 
se rva nt a nd the offe nce was committed in the pe rforma nce or his duti es, 
the inves tigation of the case is gove rned by th e Prosecution of Civi l 
Servants Act of 19 14, which restri cts the public prosecutor's jurisdict ion 
ratione jJersonae with rega rd to that stage or the proceedings. Tn such cases 
it is for the relevant local administrat ive council (for the district or 
province, depending on the suspect's status) to cond uct the preliminary 
investigation and, conseque ntly, to decide whether to prosecute. 
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An appea l to th e Supreme Administra tive Court li es aga inst a decision 
or the council. ff a decis ion not to prosecute is ta ke n, the case 1s 
a utoma ti ca lly rderred to that court. 

47. Turkish crimina l law affords compla inants the opportunity to 
inte rvene in crimina l proceedings. Articl e 365 or the Code or C rimina l 
Procedure conta ins a provision ena bling compla ina nts a nd anyo ne who 
consid ers that they have susta ined injury as a result or a crimina l 
offence to a pply to join as a n " inte rvening pa rty" proceedings tha t have 
a lready bee n inst ituted by the public prosecutor and , consequ entl y, to act 
a longs ide the prosecution . Art er consu lting the public prosecutor, th e 
court is required to rul e on the admiss ibility or th e a pplication to join th e 
proceedings as a n inte rve ning party (Art icle 366 or the Code or Cr imina l 
Procedure). 

48. ff th e app li cation is a llowed, the intervening pa rty may, a mong 
other things, cla im compensa tion for damage resulting rrom the offence 
as a direct victim . Tha t poss ibility, which is s imila r to those offe red by 
"civil-pa rty a pplica tions" or "civil act ions" in the legisla tion or num erous 
Council of Europe member States, is none th e less subj ect to ce rta in 
precise rul es . According to th e Court or Cassa tion's case-law, for a 
decis ion to be give n on the compe nsa tion to be awarded as a result or a n 
offence, the inju red person must not onl y a pply to join the proceedings 
as an inte rve ning pa rty but must a lso explicitly a· ert hi s or he r right 
to com pensat ion. U nd er Turkish law, such a cla im i not deemed to 
be an integra l pa rt of a n inte rvening-pa rty a pplica tion. The cl a im for 
compe nsation does not have to be made a t th e same time as the 
intervening-pa rty a pplication ; it ca n be made a t a la te r stage, provid ed 
tha t no action for damages has a lready been brought in the civil or 
admini stra tive court s. Furth ermore, a ll claims for compensation within 
the mea ning of Article 358 (or Article 365 § 2) of the Code of Crim ina l 
Procedure must be specific a nd substa ntiated s ince , in assess ing such 
claims, the criminal courts a re required to apply the re levant civil-l aw 
rul es, including the prohibition on awa rding a n amount high er than th e 
claim . Conviction of th e defendant is necessary for a decision to be give n 
on the in te rvening pa rty's e ntitl eme nt to compe nsa tion. 

B. Administrative and civil remedies against agents of the State 

J. Administrative proceedings 

49. With regard to civil a nd administra tive li ability an s111g out or 
crimina l offe nces, section 13 of the Administra tive Procedure Act (Law 
no. 2577) provides that a nyone who has suffered da mage as a res ult of an 
act committed by th e administrative authoriti es may claim compe nsation 
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from the a uthoriti es within one yea r or the a ll eged act. If thi s cla im is 
rej ected in whole or in pa rt or if no reply is rece ived within s ix ty days, the 
victim may bring adminis tra tive proceedings . 

Th e organisa tion of the administrative courts a nd th e s ta tu s of 
the ir judges a re gove rned by the Adminis trative Court s (Powe rs and 
Compo ition) Act (Law no. 25 76) of 6 J a nuary 1982 and th e Supreme 
Adminis tra tive Court Act (Law no. 25 75). 

2. Civi l jJroceedings 

50. U nd er the Code of Obligations, a nyo ne who has suffered damage 
as a resul t of a to rt ious or cr im ina l act may bring an action fo r damages for 
pecunia ry loss (Articl es 4 1-46) a nd non-pecuni a ry loss (Arti cle 4 7). Th e 
civil courts a re not bound by eithe r th e findin gs or the ve rdi ct of the 
crimina l court s on the issue of the defenda nt 's guilt (Articl e 53). 

However, under sec tion I 3 of the C ivil Servants Act (Law no. 65 7) , 
a nyo ne who has susta in ed loss as a result of an act carri ed out in the 
per fo rm a nce or duti es gove rned by public law may, in theo ry, only bring 
a n action aga inst the public a uthority by which t he civil se rva nt conce rned 
is employed a nd not directly aga inst th e civil se rva nt (Arti cle 129 § 5 of 
the Constitution and Articles 55 and 100 of the Code of Obligations) . 
Tha t is not , however, an abso lute rul e. Whe re an act is fo und to be 
torti ous or crimina l a nd , conseque ntly, is no longe r an "administra tive" 
act or deed, the civil cour ts may a llow a cla im fo r damages to be made 
against th e offi cia l conce rn ed, without prejudice to th e victim 's right to 
bring a n acti on aga inst the authority Oil the bas is of its joint liabili ty as 
the offi cia l's employe r (Article 50 of t he Code of Obligations). 

C. Enforcement of court decisions by the authorities 

5 I. Articl e 138 § 4 of th e 1982 Constitution provides: 

"Th e bod ies of execu tive and legis la tive power and the aut hor ities must comply 

wi th cou rt decis ions; they cannot in any circums tances mod ify court dec isions or defer 

enfo rcement thereo f. " 

Articl e 28 § 2 of the Code of Adminis t ra tive Procedure provides: 

"Decisions de term ini ng ad ministrat ive-law actions concern ing a specific amo unt sha ll 
be enfo rced ... in accordance wi th the provisions of the ordina ry la\\'." 

Unde r sec tion 82( 1) of the Enforcement a nd Bankruptcy Act (Law 
no. 2004), Sta te property and prope rty des ign a ted as unseizable in the 
legislation governing it cannot be se ized. Section 19(7) of the Municipal­
iti es Act (Law no. 1580 of 3 April 1930) provides that municipa l property 
can be se ized only if it is not set asid e for public use. 
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According to Turki sh legal th eory in thi s fi e ld , it foll ows from the above 
provisions tha t if the authoriti es do not themselves comply with a fin a l 
a nd enfo rcea bl e court decis ion ord ering compe nsa tion, th e inte res ted 
pa rty ca n bring enfo rcement proceedings under the ordin a ry law. In 
tha t eve nt the a pp ropr ia te institu t ion is empowered to impose on the 
authoriti es the meas ures provided for in Law no. 2004, a lthough se izu re 
rema ins exceptiona l. 

D. Regulations governing unauthorised buildings and 
household-refuse tips 

1. 'J"/ze Constitution 

52. T he releva nt provisions of th e Constitution regarding the enviro n­
me nt a nd housing read as fo llows : 

Article 56 

"Everyo ne has the r ig ht lo live in a hea lthy, ba la nced e nviro nme nt. 

It s ha ll be t he d uty o f t he Sta le a nd the citi ze ns to im prove a nd prese rve the 

environmen t a nd to preve nt e l1\·ironm enta l po ll u t ion. 

T o ensure hea lthy living conditi ons fo r a ll in phys ica l a nd psychologica l te rms, ... the 

Sta te sha ll es ta blis h hea lt h inst itu t ions a nd sha ll regula te the services t hey provide. 

Th e Sta te s ha ll pe rform thi s tas k by utili s ing a nd supe rvising hea lth a nd soc ia l­

welfa re inst itut ions in bot h the pub li c a nd pr iva te secto rs .... " 

Article 57 

"The Sta te s ha ll ta ke appropr ia te measures Lo sa t isfy housing needs by means of a 

pla n t ha t tak es into accou nt Lh e cha rac ter is ti cs of citi es a nd enviro nm e nt a l cond itions; 

iL sha ll a lso supporL comm u nity hous ing schem es ." 

Article 65 

"T he Sta te sha ll pe rform t he tas ks ass igned to it by the Const itution in the social 

a nd econom ic fi e lds, within th e lim its of it s fi na ncial resources a nd e nsuri ng the 

ma in t ena nce of econo m ic s ta bility." 

2. S lums and the legislation governing them 

53. The inform a tion a nd docume nts in the Court 's possess ion show 
tha t, since 1960, whe n inha bita nt s of und erprivil eged a reas sta rt ed mi­
gra ting in th eir masses to the richer reg ions, Turkey has been confronted 
with the problem of slums, consist ing in mos t cases of perma nent 
structures to which furth er Ooors we re soon added . It would appear tha t 
curre ntl y more than one-t hird of th e populat ion live in such dwellings . 
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Resea rche rs who have looked in to the problem ma inta in tha t th ese 
built-up a reas have not sprung up m ere ly as a result of defi cie ncies in 
urban p la nning or shortcom ings on the part of the municipal poli ce. They 
point to the ex is tence of more tha n eightee n a mnes ty laws which have 
been pas ed over the years in orde r to regul a ri se the slum areas a nd , 
they be li eve, sa ti sfy pote nti a l vote rs living in these rudim e nta ry dwe lli ngs . 

54. The fo llowing are the main provis ions in Turkish law rega rding th e 
preve ntion of slum development. 

Section 15(2)( 19) of the Municipa li t ies Act (Law no. 1580 of 3 Apri l 
1930) req uires loca l council s to prevent a nd proh ibit any bui ld ings or 
insta ll a t ions that breach the re levant legis la ti on a nd regula tions in that 
th ey have been erected without pe rmiss io n or const itute a threa t to 
public health , ord e r a nd tranqu illity. 

Section 18 of Law no. 775 of 20 July 1966 provides th a t, a ft er th e Law's 
entry into force, a ny ill ega l building, whe the r it is in the process of being 
bui lt or is a lready inha bited, must be imm ediate ly destroyed without any 
prior decis ion being necessa1-y. Implem entat ion of these measures is the 
res ponsibili ty of the administra tive a uthoriti es, wh ich may have recourse 
to the secur ity forces a nd othe r means avail a ble to t he State. With regard 
to dwe lli ngs built be fo re the Law cam e in to fo rce, sect ion 2 1 provid es th at, 
subj ect to ce rta in conditions, s lum inha bita nts may purchase the la nd they 
occupy a nd take ou t low-inte res t loans in ord er to fin a nce the construct ion 
of bu il d ings wh ich conform to th e regulations a nd urba n deve lopme nt 
pla ns. The built-up a reas to which the provisions of sec tion 2 1 a pply a re 
desig na ted "s lum re hab ilita tion a nd clea rance zo nes" a nd a re managed in 
acco rd a nce with a pla n of action. 

Unde r Law no. 1990 of 6 May 1976, a me nding Law no . 775, ill egal 
constru ctions built befor e I Nove mber 1976 we re a lso conside red to be 
cove red by the above-m e ntion ed section 21. Law no. 298 1 of 24 Februa ry 
1984, on bui ldings not conforming to the leg islat ion on s lums a nd town 
pla nning, a lso provid ed fo r measures to be taken for the conse rvat ion, 
regula risation , reh abilita tion a nd des truction of illega l buildings erected 
prior to that date. 

As regards public prope rty, sect ion 18(2) of the La nd Regist ry Act (Law 
no. 3402) of 2 1June 1987 provides: 

"Common property, ... wood la nd , premises a t the State's d isposa l that are se t as ide 
for publi c use, and immovable property reverting to the Sta te in accordance wit h the 

legis la tion govern ing it , may not be acquired by adve rse possess ion, regard less or 
wheth er such property is ent e red in the la nd register. " 

55. Howeve r, Law no. 4706 of 29 June 2001 - wh ich was des igned to 
streng the n th e Turkish econom y - as amended by Law no. 49 16 of 3 July 
2003, a llows immovable property belonging to the Treasury to be sold to 
third pa rti es, subj ect to ce rt ain conditions. Sect ion 4(6) a nd (7) of the Law 
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provide tha t Treasury-owned la nd conta ining bui ld ings e rec ted befo re 
31 December 2000 is to be tra nsfe rred fr ee of cha rge to t he mun icipa li ty 
in which it is situa ted , fo r sale on prefe ren tia l te rm s to th e owners uf the 
bu ild ings or to t he ir heirs. Sa les may be made on pay me nt of a n adva nce 
co rres ponding to a qu a rt er of t he ma rk et valu e of t he la nd , a nd mont hly 
insta lments may be pa id ove r three yea rs. 

Local a uthoriti es a re required to draw up la nd-use p la ns a nd imple­
m enta ti on p la ns conce rnin g property tra nsferred to them pursua nt to 
t he a bove-m ent ioned Law. 

3. Household-refuse tips and the regulations governing them 

56. Sec tion 15 (2) (24·) of t he a bove-m entioned Law no. 1580 provides 
tha t di s tri ct council s a re r es po nsible for co ll ect ing household was te a t 
regula r intervals by appro pria te m eans a nd destroying it. By section 6-E, 
paragra ph U), of the C ity Coun cils Act (Law no. 3030) a nd regulati on 22 
of th e Pub li c Administ ra t ion Regula ti ons implem e nting the Act, city 
council s have a duty to des ig na te s it es for the storage of house hold a nd 
indu str ia l was te a nd to insta ll or have ins ta ll ed sys te ms for treating, 
recycl ing a nd des t roying the was te. 

By regula t ions 5 a nd 22 of the Regulat ions on Solid-Waste Cont ro l, 
pub lished in the Officia l Gaze tt e of 14 Ma rch 199 1, d istri ct councils a re 
res ponsible fo r orga n ising th e u e of rubbi sh tips a nd ta kin g a ll necessary 
meas ures to ensure th a t the ir ope ra t ion does not da mage the enviro nme nt 
a nd th e hea lth of hum a n be ings a nd a nima ls. Regula t ion 31 em powers city 
councils Lo issue pe rmits fo r the ope ra tion of waste-co ll ect ion s ites within 
the terr itory of the d is trict council s unde r t heir a uthority. 

Th e Regula t ions provid e tha t no ru bbish tips may be crea ted within 
1,000 m etres o f housing a nd tha t, once a s ite is in opera t ion , no housing 
may be a ut horised a round t he edge of the site (regul a t ion 24) a nd t he 
sit e m ust be fenced uff (regula ti on 25) . As rega rds biogas cont ro l, 
regula ti on 27 provid es: 

"'T"h c mi xtures of nit roge n, am mo ni a, hydrogen su lphide , carbon di ox ide and, 111 

part icu lar, m ethane t hat res ult fro m the m icrobio logica l decompos itio n o f th e orga ni c 

m a tt e r prese nt in th e mass of waste ... a nd may cause ex plos ions and po ison ing s ha ll hr 

co ll ected by mea ns of a vert ica l and hori zo nta l drainage sys tem and re leased into the 

atmosp he re in a contro ll ed manne r o r used to produce energy." 

57. T he ge ne ra l in fo rm a tion the Court has bee n a ble to procure as to 
t he ris k of a met ha ne ex plos ion a t such s ites may be summa ri sed 
as fo llows . Me tha ne (CH 4) a nd carbon diox ide (C0 2) a re th e two main 
products of me tha noge nes is, which is the fin a l a nd longes t stage of 
a naerobic fe rme nta tio n (t ha t is, a process taking place in the abse nce 
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of a ir). These subst a nces a re generated, inter alia, by the biologica l and 
chem ica l d ecomposition of waste. The ri sks of explos ion a nd fir e are 
ma inly du e to the large proporti on of m etha ne in the biogas . The ri sk of 
a n exp los ion occurs when the leve l of CH4 in the a ir is between 5% and 
15%. If the leve l ri ses above 15%, methane will catch fire but will not 
ex plode. 

58. I t appears from var ious circula rs a nd regul a tions in force in th e 
Coun cil of Europe 's membe r States rega rding house hold-waste manage­
ment and the operation of municipa l rubbish tips that the main priorities 
of th e autho riti es and operator concern ed include: iso lat ing waste­
disposal s ites by ensuring that they are not located within a m ini mum 
d istanc:e or a ny housing; preventing the risk of la ndslides by creat ing 
stab le embankments and dykes and usi ng compact ion techn iques; and 
e li minat ing the risk or fir e o r biogas explosions. 

As regards t he last- m entioned priority, the recomm e nd ed met hod for 
d econtam inat ing sites appears to enta il se tting up a dra inage system for 
fermenta ti on gases wh e reby ga es a re pumped out and trea ted using a 
bio logica l filt e r as the s it e continu es to operate. A gas-ex traction system 
of th is kind, provision for which is a lso made in th e Regulat ions of 
14 March 1991 in force in Turkey, genera lly consists of perforated 
vert ica l ducts dri ll ed into the waste or horizontal dra ins bur ied in th e 
mass of waste, a venti lat ion system , a bio logica l filt e r and a ne twork of 
suction pipes. 

lJJ . RF.T. F.VANT INSTRUMENTS OF THE COU C lL OF EUROPE 

59. With regard to the variou s tex ts adopted by th e Counci l of Europe 
in the fi e ld of the environment a nd the industria l ac tiviti es or the public 
aut horiti es, mention shou ld be made, among the work of the Parlia­
mentary Assembly, of Reso lution 587 ( 1975) on problems conn ected with 
the d isposal or urban a nd industria l waste, R eso lution I 087 ( 1996) Oil 

th e cons equ ences of th e Chernobyl disaster, a nd Recomm e ndation 1225 
( 1993) on th e manageme nt , trca t m en t, recycling a nd market ing of was tc, 
and, among the work of th e Committee of Ministe rs , Recom m endation 
no. R (96) 12 on the distribution of powers and resrons ibilit ies be twe en 
ce ntra l a uthoriti es and loca l and reg ional authoriti es with rega rd to th e 
environm e nt. 

Ment ion should a lso be made of th e Convent ion on C ivil Liabili ty 
for Damage resulting from Act ivities Dangerous to th e Environment 
(ETS no . 150 - Lugano, 2 1 June 1993) and the Convent ion on th e 
Protecti on of the Environm e nt through Cr im in a l Law (ETS no. 172 -
Strasbou rg, 4 Novembe r 1998), whi ch to date have bee n s ig ned by nine 
and thirteen States respective ly. 
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60. It can be seen from these docum e nts that prima ry responsibility 
for the trea tm ent of household was te res ts with loca l author iti es, which 
the gove rnm ents a re obliged to provide with fin a ncia l and technica l 
ass is ta nce. The operat ion by the public authoriti es of a s ite for the 
pe rma nent deposit of waste is described as a "da nge rous a tivity", and 
" loss of life" res ulting from the deposit of wast e at such a sit e is cons id­
ered lo be "dam age" incurring the li a bility of the public author iti es (see, 
inter alia, t he Lugano Convent ion, Article 2 §§ I (c) -(d) and 7 (a)-(b)). 

6 1. In that connection, the Strasbourg Conve ntion calls on the Part ies 
to adopt such measures "as may be necessa ry to es tablish as crimina l 
offences" acts involving the "disposa l, trea tme nt, torage ... of hazardous 
was te which causes or is likely to cause death or se rious injury to any 
person ... ", a nd provid es tha t such offences may a lso be committed "with 
neglige nce" (Articl es 2 to 4). Although this instrum ent has not yet come 
into force, it is ve ry much in kee ping with the current tre nd towa rds 
ha rsher pe na lties for da mage lo th e e nvironm ent, a n issue in extricably 
linked with the endange ring of hum a n li fe (see, for example, the Counci l 
of the European Union 's Fra mework Decision no . 2003/80 of 27 J anua ry 
2003 and the European Comm iss ion's proposa l of 13 March 200 I , 
amended on 30 September 2002, for a direc tive on the protection of the 
environment through crimina l law). 

Article 6 of the Stras bourg Conve ntion a lso requires th e adop tion of 
such meas ures as may be necessa ry to ma ke these offe nces punisha ble by 
crimina l sanctions which take into account the se ri ous nature of th e 
offences; th ese must include imprisonment of the perpe trators. 

62. Whe re such dange rou s activiti es a re conce rn ed, public access to 
clea r and full informa tion is viewed as a basic huma n right ; for exampl e, 
the a bove-m ention ed Reso lution I 087 ( 1996) makes cl ea r tha t this right 
must not be take n to be limited to the risks as ociated with th e use of 
nucl ea r e ne rgy in th e civil sector. 

THE LAW 

I. ALLEGED VIOLATION OF ARTICLE 2 OF THE CONVENTION 

63. The applicant compl a ined that the dea th of nine of hi s close 
relat ives in the accid ent of 28 April 1993 a nd the n aws in the ensuing 
proceedings had const ituted a violat ion of Articl e 2 of the Convent ion, 
the relevant part of wh ich provides: 

" I. Evrryone's ri ght to life sha ll be protected by law. No one sha ll be d eprived of hi s 

li fe int entiona lly save in t he execution of a sent e nce of a court fo llowing his convict ion of 

a crime fo r wh ich this pena lt y is provided by law. 
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64. As they had before the Chamber, the Government disputed that 
submiss ion. 

A. Applicability 

1. The Chamberj udgment 

65 . Referring to the exampl es provided by cases such as L. C. B. v. the 
Uni ted Kingdom Uudgment of 9 June 1998, Reports of j udgments and Decisions 
1998-III), Guerra and Others v. Italy Uudgment of 19 Febru ary 1998, Reports 
1998-I) , Botta v. Ita ly Uudgment of 24 Februa ry 1998, Rej1orts 1998-1) a nd 
Calvelli and Giglio v. Italy ([GC], no. 32967/96, ECHR 2002-I) and to the 
European sta nda rds in this a rea, the Chamber emphasised tha t the 
pro tection of the right to life, as required by Ar ticle 2 of the Conve nt ion, 
could be reli ed on in connection with the opera tion of was te-co ll ect ion 
sites, on account of the potenti al ri sks inher ent in tha t activity. It accord­
ingly held tha t the positive obligation on Sta tes to take appropria te steps 
to safegua rd the lives of those within their jurisdict ion, fo r the pu rposes of 
Article 2, appl ied in the instant case. 

2. Submissions oJthose apj1earing before the Court 

66. The Government a rgued that the C ha mber's conclusion tha t "all 
situa tions of unintentional death" came within the scope of Article 2 had 
given ri se to a n unprecedented ex tension of the positive obligations 
inherent in that provision. In th eir submission, the C ha mber 's reasoning 
departed from the pos ition adopted by the Cour t in recent cases on 
the subj ect, such as Mastromatteo v. Italy ([GC], no. 37703/99, ECHR 
2002-VIII) , and was not supported by the cases to which it had refe rred, 
in particular Osman v. the Uni ted Kingdom Uudgment of 28 October 1998, 
Reports 1998-VIII) a nd Calvelli and Giglio (cited above), in which no 
viola tion of Article 2 had been fo und. 

67. At the hearing the Gove rnment submi t ted tha t the Sta te's 
res ponsibili ty fo r act ions tha t were not direct ly a ttribu table to its age nts 
could not ex tend to all occurrences of accidents or disas ters and tha t in 
such circumsta nces the Court 's interpretation as to the applicability of 
Article 2 should be neither teleological nor broad, but ra ther should 
re main restrictive. Otherwise, it might be inferred tha t th e mere fac t of 
be ing near an a irport, a nuclear power sta tion or a munitions fac tory or of 
simply being exposed to chemicals could give rise to a potenti a l viola tion 
of Article 2. 

68. The applicant contended that the negligent omiss ions on the part 
of the Sta te authorities undoubtedly came within the ambit of Article 2 of 
the Convention , see ing tha t they had resulted in the death of his rela tives, 
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and tha t there was nothing in the Gove rnm ent's su bmissions to re bu t that 
conclusion. 

3. The Court 's assessment 

69. T aking the pa rti es' a rguments as a whole, the Court re itera tes, 
firstly, tha t it s approach to the interpreta tion of Art icle 2 is guided by the 
id ea tha t the obj ect and purpose of the Conve nt ion as an instrum ent fo r 
the protection of individua l huma n beings requires its provisions to be 
in te rpreted a nd applied in such a way as to m ake its safegua rds pract ica l 
and effective (see, fo r exampl e, Ya;a v. Turkey, judgment of 2 September 
1998, Reports 1998-VI, p. 2429, § 64). 

70. In the instant case the com pla in t before the Court is tha t the 
na tiona l author ities did not do a ll t ha t could have bee n expected or them 
to preve nt the dea ths of th e applicant 's close rela tives in the accid ent of 
28 April 1993 at the O mra niye municipa l rubbi sh tip, which was opera ted 
und er th e a uthorities' contro l. 

71. In thi s connection, t he Court reitera tes tha t Ar ticle 2 does not 
so lely conce rn deaths resulting from the use of fo rce by age nts of the 
Sta te bu t a lso, in the first sente nce of its firs t pa ragraph, lays clown a 
pos itive obligation on States to ta ke appropria te steps to safegua rd the 
lives of those within their jurisdiction (see, for example, L. C.B. v. the United 
Kingdom., cited above, p. 1403, § 36, and Paul and Audrey Edwards v. the United 
Kingdom, no. 46477/99, § 54, ECHR 2002-II). 

Th e Court conside rs tha t this obligation mus t be const rued as applying 
in the contex t or a ny act ivity, whether public or no t, in which th e ri ght 
to li fe may be a t stake, a nd ajortiori in the case of indu stria l act ivities, 
which by their ve ry na ture are da nge rou s, such as the operat ion of 
was te-coll ect ion sites ("da ngerous activi ties" - fo r t he relevant European 
stand a rds, see paragraphs 59-60 above). 

72. Where the Conve ntion inst it utions have had to examine a ll ega­
tions of an infringement of the ri ght to the protect ion of life in uch a reas, 
they have neve r ruled tha t Articl e 2 was not applicable. The Court wo uld 
refe r, fo r example, to cases conce rning tox ic emiss ions from a fer tilise r 
fac tory (see Guerra and Others, cited above, pp. 228-29, §§ 60 a nd 62) or 
nuclea r tests (see L. C.B. v. the United Kingdom., cited above, p. 1403, § 36). 

73. In thi s connection, contra ry to what the Gove rnment appear to be 
sugges ting, the harmfulness of the phenomena inhe rent in the act ivity in 
ques tion, the contingency of the ri sk to which the applicant was exposed 
by reason of a ny life-endange ring circums ta nces, the s tat us of those 
involved in bringing about such circumstances, and whether the acts or 
omiss ions at tribu table to them we re delibera te a re merely fac tors among 
others tha t must be ta ken into account in the examina tion of the meri ts of 
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a pa rticula r case, with a view to determining the responsibili ty the State 
may bear unde r Article 2 (ibid ., pp. 1403-04, §§ 37-4 1). 

The Court will return to these poin ts late r. 
74. To sum up, it consid ers th a t the applicant 's complaint (see para­

graph 70 above) undoubtedly fa ll s wit hin the a mbit of the first se ntence of 
Article 2, which is therefore ap plicable in the instant case. 

B. Compliance 

1. The Chamber judgment 

75. The C ha mber observed that in the instant case the relevant auth­
oriti es had not only refused to make any real effort to avert the se rious 
ope ra tional risks highlighted in the expert report of 7 May 199 1 but had 
a lso made no a tt empt to di scourage the applicant from living nea r the 
rubbish tip that was th e source of th e ri sks. The C hambr.r a lso not r.cl that 
the gove rnm ent authoriti es had fa il ed to comply with their duty to in fo rm 
the inhab ita nts of the Kaz1m Karabekir a rea of th e risks they were taking 
by continuing to live near a rubbish t ip. 

It therefo re found that there was a causal lin k between, on the one 
hand, the negligent omiss ions a ttributa ble to the T urkish authoriti es 
and, on the ot he r, the occurrence of the accident on 28 April 1993 and the 
ensu ing loss of huma n li fe. Accordingly, it conclud ed that in the instant 
case the T urki sh authoriti es could not be said to have clone eve rything 
that could reasonably be expected of them to preve nt the mater ia lisat ion 
of the rea l ri sks to the lives of the inhabitants of ce rtain slum areas of 
Om raniye. 

76. The C ham ber went on to examine the compla int conce rning the 
fa ilings of the Turkish crimina l and administrat ive courts in the li ght of 
the "proced ura l obligat ions" under Article 2, in orde r to assess whet her 
the applicant could be deemed to have obta ined redress in respect of his 
complaints. 

As regards the crimina l proceedings instituted in the instant case, the 
C ha mber held tha t they could not in themselves be considered "adequate" 
with regard to the a ll egations of an infringement of the applicant's ri ght 
to life, because their so le purpose had bee n to es tablish whethe r th e 
authorit ies cou ld be held liab le for "negligence in the performance of 
their dut ies" ra ther t han for t he deaths that occurred. 

As regards th e administrative proceedings fo r compensat ion, the 
C hamber observed, firstly, that there had been a breach of the require­
ment of promptness in tha t the applicant 's right to compensation had 
not been recognised until four years, e leven months a nd te n days a ft er 
his ini tia l claims for compensation had been dism issed . It a lso noted that , 
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although the applicant had eventu a lly been awarded compensa tion, it had 
neve r bee n pa id . 

The Ch amber the refore conclud ed that the legal remedi es used a t 
domestic level, eve n taken as a who le, could not in the part icu la r circum­
stances of the case be dee med to have a fforded appropria te redress for the 
a pp licant 's complaints und er Articl e 2 of the Convention. 

2. Submissions ef those appearing before the Court 

(a) The Governmen t 

77. The Governm ent 's ma in submission was tha t the decisive piece of 
evide nce in the C hambe r's assess ment had been an ex pert report drawn 
up on 7 May 199 1, wh ich had give n rise to a di sput e be tween th e va rious 
council s a nd had never bee n trea ted as evid ence unde r domes ti c law. 
The C ham be r's assess ment , cha racte rised by its fa ilure to tes t the 
criteri a of "imm ediacy" a nd " reality" in rela tion to the dange r posed by 
t he municipa l rubbi sh tip, had not been sufficient to justify the findin g of 
a viol at ion, which had bee n based on the cons ideration that the a uthor iti es 
shou ld have taken preve ntive measures or inte rvened imm edia te ly a nd 
a ppropria te ly. 

In that connection, the Governm ent a rgued th a t States should deal 
with problems and identify solut ions to them in the context of ge nera l 
policies a nd tha t they we re unde r no obligation to take preve ntive 
meas ures where th ere was no qu es tion of a n immediate da nge r within 
th e meaning of the Court 's case-law. 

78. With regard more e pecia lly to cases invo lving neglige nce on the 
pa rt of the authoriti es, th e Governm ent, relying, in particu la r, on the 
decisions in Leray and Others v. France (no. 4-46 17 /98, 16 J anua ry 200 1) and 
Atvare<, Ram6n v. Spain (no. 5 11 92/99, 3 Ju ly 2001), a rgued that th e Court 
had a lways confined itse lf to asce rtaining whether a regula tory fra mework 
had been in place a nd had bee n complied with, without conducting a de ta il ed 
examina tion of whe th er the re was a causal link betwee n the death or deaths 
in qu es tion and any negligent conduct. On the contrary, in such cases it had 
accepted the na tional authorit ies' findin gs a nd assess ment. 

79. The Government submitted that , in a ny eve nt , the Sta te could not 
be accused in the in t ant case of having breached its obliga tion to protect 
t he lives of the applicant 's close rela tives. As they had clone befo re the 
C ham be r, they me ntioned the e fforts made by Um ra niye Dist ri ct Council 
through judicia l, administrat ive a nd inform a tion channels, well befor e 
the subm iss ion of the expert report on 7 May 199 1, to curb una ut horised 
hou sing, to e ncourage the Umra niye slum inhabitants to find a lt ernat ive 
accommodat ion and to ave rt t he health risks in th e area by consta ntly 
spraying chemicals over t he municipa l rubbi sh tip. They a lso drew a tten-
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tion to th e ex tensive house hold-was te manage ment cheme set up by the 
city council throughout the province oflstanbul (see paragraph 16 a bove) . 

80. Accordingly, relying on Chapman v. the United Kingdom ([GC], 
no. 27238/95, ECHR 200 1-1) , th e Gove rnme nt criti cised the C hamber 's 
a pproach, submitting tha t it had fai led to take into account the fact that 
the applicant had knowingly chosen to set up hom e illegally in the vicinity 
of a rubbish tip despit e the inhe re nt risks, and that it had sim ply blam ed 
th e na tiona l a uthoriti es for not using the conclusions of th e report of7 May 
1991 as a basis for swift ly removing thou sands of citi ze ns from their homes 
without a ny regard to hum anita ri a n consid era tions , redeve loping a whole 
se ttl ement and moving overnight an entire waste-disposa l site tha t had 
been in operation for more than twenty years . 

On tha t point, th e Government emphas ised that such la rge-scale tas ks 
were a ma tte r for policies requiring conside ra bl e refl ection and invest­
ment, a le ngth y planning and decision-making phase and substan ti a l 
work on des ign and impleme nta tion. In such circumsta nces, the Court 
was not entitl ed to impose its own point of view as lo what might 
have been the best policy to adopt in tackling the socia l a nd economic 
probl ems of the Umraniye slums, including the inh abitants ' known 
res istance to a ny meas ure posing a pote nti a l threa t to th eir everyday lives. 

8 1. As regards the criminal proceed ings in th e instant case, the 
Government again emphas ised th e Court 's conclusions in Leray and Others 
(decision cited above), in which it had had no hes ita tion in dismiss ing the 
app licants ' com plaint a ll eging gross negligence on the part of the French 
authorities resulting in the death of twenty-three people . 

82. Relying on Calvelli and Giglio a nd Mastromatteo (both cited a bove), 
th ey asse rt ed that where a n infringe me nt of the right to life was not 
intentiona l, the positive obligat ion under Article 2 did not necessarily 
req uire the inst itution of crimina l proceedings. In the instant case, 
crimin a l proceedings had been instituted, and from the opening of the 
inves tiga tion to the encl of th e proceedings the Turkish criminal justice 
system had demonstrated great effi cie ncy and dilige nce not open to 
criticism under Article 2 of the Convent ion. In th is connection , the 
Government disputed any a ll ega tion that the mayo rs in qu es tion had 
been g ra nted impunity. They a rgu ed that the fact tha t Art icle 230 of 
the Criminal Code had been the on ly provision appli ed in the mayors' 
case had been du e to the "s pecific na ture of the offence defined in that 
Art icle'', wh ich applied so lely to public officials, a nd tha t the tri a l co urt 
had imposed th e statutory minimum penalty because the re were ot her 
pres um ed co-principa ls who had not bee n indicted. 

83. At the hearing th e Government emphas ised, in particular, that 
the fact that the applicant had - by choice - not take n part in the 
preliminary invest igat ion could on no account be regarded as detrime nta l 
to the effectiveness of the criminal proceedings, especia lly in the light of the 
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Court 's conclusions in Tannbilir v. Turke.JI (no. 2 1422/93, § 85, 16 Tovember 
2000) . Th e applicant, who had neve r mainta ined tha t he had bee n pre­
ve nted rrom taking pa rt in the proceedings, was likewise in no pos ition to 
a rgue th a t he had not bee n kept inform ed or a tri a l th a t had conce rned two 
prominent political fi gures a nd had received conside rable media coverage. 

84. As regards the administrative remedy used to cla im compensation 
in the insta nt case, t he Governm ent pointed out tha t the mayo rs in 
qu es tion had bee n shown no indulgence in those proceedings, having 
bee n orde red to pay the applicant compensation for bo th pecuni a ry a nd 
non-pecunia ry da mage, and t ha t the sum awarded under tha t head was 
sti ll ava il able to him. 

(b) The applicant 

85. The applica nt re iterated th e a rguments he had submitted before 
th e C ha mber a nd aga in asse rt ed tha t th e Governm ent had tolera ted 
the deve lopm ent of the U mraniye slums a nd had not preve nted them 
from spreading close to piles of was te. In hi s submiss ion, they had eve n 
encouraged the situa tion by allowing the inhabita nts to use all esse nti a l 
se rvices a nd , with politi ca l ends in mind , had passed more than eightee n 
laws regula ri sing the ill egal se tt lements, which were viewed as breeding 
grounds for voters. 

At the hea ring the app licant 's represe nta tive produced ce rtain offi cia l 
docum ents to counter the Gove rnm ent 's a rgum ents th a t no pub li c se rvices 
had bee n ava ilable in the Umraniye slums, asse rting tha t the inhabita nts 
of Gerze Stree t were co nnected to the wa te r suppl y a nd liable fo r council 
tax . Furt he rmore, referring to the offi cia l map sub mitted to the Court 
(see pa ragraph 10 above), the represe nta tive s ta ted tha t a t t he tim e 
there had been a pos t offi ce in Adem Yavuz Stree t and tha t there had 
been four Sta te schools in the a rea. 

86. In the applicant 's submiss ion, contra ry to wha t had been a ll eged, 
the authoriti es had not made the slightes t effort to info rm the slum 
inhabita nt s or any da nge rs posed by the rubbish tip. 

At the hea ring his representa tive submitted tha t the Governm ent could 
not evade their obliga tions by requir ing their poores t and , ind eed, leas t 
educa ted citi zens to obta in inform ation about environmenta l matt e rs of 
such significance. She a rgued tha t, in orde r to avoid the tragedy, it wou ld 
have bee n sufficient for the appropria te d istrict council to have insta ll ed 
ve ntil a tion shafts a t the rubbish tip instead of simply and ill-advisedly 
covering the piles or was te with earth . 

87. As regards the crimina l proceedings aga inst the authoriti es, the 
applicant merely observed tha t their outcom e, which had not indica ted 
any des ire to punish those who we re guilty, had had no othe r effect tha n 
to offend public opinion. 
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88. In addition, the applicant considered that the Government could 
scarce ly argue that the compensa tion proceedings had bee n effective 
when they had ended with the award, for non-pecuniary damage only, of 
a sum which was not on ly derisory but, moreover, had not yet been paid. 

3. The Court 's assessment 

(a) General principles applicable in the present case 

(i) Princi/Jtes relating to the /Jreve11tio11 of infringements of the right to Life as a remit of 
dangerous activities: the suhstant-ive aspect of Article 2 oftlte Con vention 

89. The pos itive obligation to take all appropriate ste ps to safeguard 
life for the purposes of Art icle 2 (see paragraph 71 above) enta il s above a ll 
a prima ry duty on the State to put in place a legislative and administ rative 
fra mework des igned to provide effective dete rrence against threats to th e 
right to life (see, for example, mutatis mutandis, Osman, cited above, p. 3 159, 
§ 115; Paul and Audrey Edwards , cited above,§ 54; j/!zan v. Turkey [GC], 
no. 22277/ 93, § Yl, ECHR 2000-VII; Kilif v. Turkey, no. 22492/ 93, § 62, 
ECHR 2000-III ; and Malzmut Kaya v. Turkey, no. 22535/93, § 85, ECHR 
2000-III). 

90. This ob ligat ion indisputably applies in the pa rti cular context of 
dangerous activiti es, where, in addition, special emphasis must be pl aced 
on regula tions geared to the special features of the activity in ques tion , 
particularly with regard to the leve l of the potenti a l risk to huma n 
lives. They must govern the licens ing, se tting up , operat ion, security and 
supervision of the activity and mu st make it compulsory for all those 
concerned to ta ke practical measures to ensure the effective prot ection 
of citi zens whose li ves might be enda ngered by the inherent ri sks. 

Among these preventive measures, pa rticula r emphasis shou ld be 
placed on the public's ri ght to in format ion, as es tablished in the case-law 
of the Convent ion institutions. The Grand C hamber agrees with th e 
Chamber (see paragraph 84 of the Chamber judgmcnt ) that this right, 
wh ich has already been recognised under Article 8 (see Guerra and Others, 
cited above, p. 228, § 60), may also, in principl e, be reli ed on for the protec­
tion of the right to life, particularly as this interpretat ion is supported by 
current developments in European sta ndards (see paragraph 62 above) . 

In any event, the relevant regulat ions mu st a lso provide for appropriate 
procedures, taking into account the technical aspects of the activity in 
ques tion , for id entifying shortcomings in the processes concerned and 
any errors comm itted by those responsible at different levels. 

(ii) Principles relating to the jud·icial res/1onse required in the event of alleged iefringemenls 
of the right to Life: the procedural aspect of Article 2 of the Con vention 

91. The obligations deriving from Article 2 do not end there. Where 
lives have been lost in circumstances potentially engaging the respon-
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sibility of the Sta te, tha t provision enta il s a duty for the Sta te to ensure, by 
a ll means at its di sposal, an adequa te response - judicia l or otherwise - so 
tha t the legisla tive a nd administ ra tive fra mework se t up to protect the 
right to life is properly imple mented and any breaches of tha t right a re 
repressed a nd punished (see, mutat'is mutandis, Osman, cited above, p. 3 159, 
§ I 15, and Paul and Audrey Edwards, ci tee! above, § 54) . 

92 . In this connect ion, the Courl has held tha t if the infringe ment of 
the right to life or to phys ica l integrity is not caused intent iona lly, the 
pos itive obligation to set up an "e ffective judicia l sys tem" does not neces­
sa rily require crimina l proceedings to be brought in eve ry case and may be 
sati sfi ed if civil , administ rative or even di sciplina ry remedi es were avail­
abl e to the victims (see, fo r exampl e, Vo v. France [GC], no. 53924/00, § 90, 
ECHR 2004-VIII; Calvelli and Giglio, cited above, § 5 1; and Mastromatteo, 
cited a bove,§§ 90 and 94-95). 

93 . However, in a reas such as t ha t in iss ue in the insta nt case, the appli ­
cable principl es a re ra th er to be fo und in t hose th e Court has a lready had 
occas ion to deve lop in re la tion notably to the use of let hal fo rce, principl es 
which lend themselves to application in othe r ca tego ri es of cases. 

In this connection, it should be pointed out tha t in cases of homicid e the 
in te rpretat ion of Article 2 as enta iling a n obliga tion to conduct an offi cia l 
inves tiga tion is justifi ed not only because a ny a ll ega tions of such a n 
offence norm a lly g ive ri se to crimina l lia bility (see Caraher v. the Uni ted 
Kingdom (dee.), no. 24520/94, ECHR 2000-1) , but a lso because oft en, 
in practice, the tru e circumstances of the death a re, or may be, la rgely 
confined within the knowledge of State offi cia ls or authoriti es (see 
McCann and Others v. the United Kingdom, judgmen t of 27 September 1995, 
Se ri es A no. '.124, pp. 47-49, §§ 157-64, and ilhan, cited above,§ 9 1). 

In the Court 's view, such considera tions a re indisputably valid in the 
contex t of da nge rous ac tivities, when lives have bee n los t as a result of 
events occurring under th e responsibili ty of the public a uthoriti es, which a re 
ofte n the only entiti es to have sufficient relevant knowledge to identify a nd 
es tablish the complex phenomena tha t might have caused such incidents. 

Where it is establi shed tha t the neglige nce a ttributabl e to Sta te 
officia ls or bodies on tha t account goes beyond an error of judgment or 
careless ness, in tha t the authoriti es in ques tion, fully realising the likely 
consequences a nd disregarding the powers vested in them, fa il ed to ta ke 
measures that were necessary and sufficient to ave rt the risks inhe rent in 
a dangerous activity (see, mutatis mutandis, Osman, cited above, pp. 3 159-60, 
§ 116) , the fac t that t hose responsible fo r endange ring life have not bee n 
cha rged wit h a crimina l offence or prosecuted may amount to a viola tion 
of Articl e 2, irrespective of a ny other types of remedy which individu a ls 
may exe rcise on the ir own initia tive (see pa ragraphs 48-50 above); thi s is 
amply evid enced by developm ents in the relevant European standa rds 
(see pa ragraph 6 1 above). 



O'<ERYILDI Z , .. TURKEY JUDGMENT 11 7 

94. T o sum up, the judicial sys tem required by Articl e 2 mu st 
ma ke provision for an independe nt and impa rti a l offi cia l investigation 
procedure tha t sa ti s fi es ce rta in minimum standa rds as to effective ness 
a nd is capa ble of ensuring t ha t crimina l pena lt ies a re appl ied where lives 
a re los t as a result of a da nge rous activity if and to the ex tent tha t this is 
justifi ed by t he findin gs of the invest igat ion (see, mutatis mutandis, 
H uglzjordan v. the United Kingdom, no. 24746/94, §§ 105-09, 4 May 200 1, 
a nd Paul and Audrey Edwards, cited a bove, §§ 69-73) . In such cases , the 
compe ten t authorit ies mu st act wit h exe mpla ry dilige nce and pro mp tness 
a nd must of t heir own motion initi a te invest igations capa ble of, fir stl y, 
asce rt a ining the circumstances in which th e incident took place a nd any 
sho rtcomings in th e ope ra tion of t he regula tory syste m and , secondly, 
ide nti fy ing the State offi cia ls or a u thor it ies invo lved in wha teve r capacity 
in th e cha in of eve nts in issue. 

95. Tha t said, t he requireme nts of Articl e 2 go beyond the stage oft he 
offi cia l inves tigation, whe re thi s has led to the institution of proceedings in 
the na tiona l court s: the proceedings as a whole, including the tri a l stage, 
must sati sfy the req uireme nts of the pos itive obliga tion to protect lives 
th rough th e law. 

96 . It should in no way be inferred fro m th e fo rego ing that Article 2 
may enta il the right fo r a n a pplicant to have third parties prosecuted 
or se ntenced fo r a criminal offe nce (see, mutatis mutandis, Pere;:, v. France 

[GC], no. 47287/99, § 70, ECHR 2004-I) or a n a bso lute obligation for a ll 
prosecutions to res ul t in convict ion, or indeed in a pa rticul a r se nte nce 
(see, mutatis mulandis, Tanlz v. T urkey, no. 26 129/95, § 111 , ECHR 2001-III) . 

On the othe r ha nd , the na tional courts should not under a ny circum­
stances be prepa red to a llow life-endange ring offe nces to go unpunished . 
This is esse nti a l for ma inta ining pu blic confide nce a nd e nsuring adhere nce 
to the rul e of law a nd fo r prevent ing a ny a ppearance of tolera nce of o r 
collusion in unlawful acts (see, mutatis mutandis, H uglz j ordan, cited above, 
§§ 108 and 136-40). The Court 's tas k there for e consists in reviewing 
whethe r a nd to what extent t he cour ts, in reaching t heir conclusion, may 
be dee med to have submitted th e case to the ca re ful scrutiny required by 
Articl e 2 of t he Conve nt ion, so that t he dete rre nt effect of the judicia l 
sys tem in pl ace a nd the s ignifi cance of th e ro le it is required to play in 
preve nt ing viola tions of the ri ght to lifr. are not unde rmined. 

(b) Assessment of the facts of the case in the light of these principles 

(i) Res/;onsibility borne b)' the State/or the deaths in the instant case, in the Light of the 
substantive aspect of Article 2 of the Convention 

97. In th e instant case the Court notes a t the outset t ha t in both of 
t he fi elds of activity centra l to the present case - the ope ra tion of house­
hold-re fu se t ips (see parag ra phs 56-57 a bove) and the rehabilita tion a nd 
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cleara nce of slum a reas (see paragraphs 54-55 a bove) - the re a re safety 
regula tions in force in Turkey. 

It mus t th erefor e de te rmin e wh eth er the lega l m easures applicable to 
th e s itu a tion in issue in the instant case call for crit icism a nd whether the 
na ti ona l a uthorit ies actually complied with th e relevant regulations. 

98. To that end , the Court consid ers tha t it shou ld begin by noting a 
decis ive fac tor for the assess me nt of the circumsta nces of th e case, na m ely 
tha t there was pract ica l inform a tion ava il ab le to th e effect that the 
inha bita nts of ce rt a in s lum a reas of Umraniye were faced with a threat 
to th eir phys ica l integrity on account of the techn ical shortcom ings of t he 
mun icipa l rubbi sh t ip. 

According to a n expert report comm iss ioned by the Th ird Division of 
the Uskliclar D is tri ct Court a nd submitt ed on 7 May 199 1, the rubbi sh t ip 
began ope ra ting in the ea r ly 1970s, in breach of the relevant technica l 
s ta nda rds, a nd subsequ ent ly rem a ined in use des p ite contrave ning the 
hea lth a nd safe ty a nd technica l require m ents la id clown, in particu la r, in 
the Regu la ti ons on So li d-Was te Contro l, pub lished in the Official Gaze tt e 
of 14 Ma rch 199 1 (see paragraph 56 above). Lis ting the va r ious r isks to 
which th e site exposed th e pub lic, th e report specifi ca lly re fe rred to the 
cl a nge r of an ex plos ion clue to met ha noge nes is, as th e tip had "no means 
of preve nting a n ex plos ion of methan e occurring as a res ult of the 
decomposit ion" of house ho ld waste (sec paragra ph 13 a bove) . 

99. On tha t point, the Court has exa mined th e Governm ent 's pos it ion 
rega rd ing the va lidity of the expert repo rt of 7 May 199 1 and the we ight to 
be a ttac hed , in the ir submiss ion , to the a pplicati ons by Kacl 1koy and 
OskUdar Dis tri ct Councils a nd Ista nbu l City Council to have the re port 
se t as ide (sec paragraph 14 a bove). However, th e Court consid ers tha t 
those ste ps are more ind ica tive of a confl ict of powers be tween diffe rent 
a uthoriti es, or indeed delaying tacti cs. In a ny event, th e proceed ings to 
have the re port se t as id e we re in fact a bortive, having not been pursued 
by the council s' lawye rs, a nd th e report was neve r decla red inva lid. On the 
contra ry, it was decis ive for a ll the a uthoriti es res ponsible fur invest i­
gat ing th e accide nt of 28 Apri l 1993 a nd, moreove r, was subseq ue nt ly 
confirm ed by the re port of 18 May 1993 by th e committee of ex perts 
ap pointed by th e OskUd ar pub li c prosecutor (see pa ragraph 23 a bove) 
a nd by the two scie ntifi c opinions referred to in the report of9Ju ly 1993 
by the chi ef inspector a ppointed by the Ministry of th e Interi or (see 
pa ragra ph 28 a bove). 

100. The Court considers tha t neither the reality no r th e imm ediacy of 
th e dange r in qu es tion is in disput e, see ing tha t the ri sk of a n ex plos ion 
had clear ly come into be ing long befor e it was hig hlig hted in the report 
of 7 May 199 1 and tha t, as the s it e continu ed to opera te in the same 
condit ions, t ha t ri sk could on ly have increased during the period unti l it 
m a te ri a lised on 28 Apri l 1993. 
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IOI. The Grand C ha mbe r according ly agrees with the C ha mbe r (see 
pa ragra ph 79 of the Cha mber judgment) tha t it was imposs ible for the 
admini stra tive and municipa l depa rtm ents responsibl e for supervising 
a nd ma naging the tip not to have known of the risks inhe re nt in 
metha noge nes is or of the necessary preventive measures, pa rti cul a rl y as 
th ere we re specific regula tions on the ma tt er. Furthe rmore, the Court 
likewise regards it as es tabli shed tha t va rious authoriti es were a lso awar e 
of those ri sks, a t leas t by 27 May 199 1, whe n they we re notifi ed of the 
report of7 May 199 1 (see pa rag ra phs 13 a nd 15 a bove). 

It fo llows t ha t th e Turkish a u t horiti es at several levels kn ew or ought 
to have known that the re was a rea l and imm edi a te ri sk to a numbe r of 
pe rsons living near the U mraniye municipa l rub bish t ip. Th r.y consequ ent­
ly had a positive obligation und e r Arti cle 2 of the Conve ntion to t ake 
such preve ntive ope ra tiona l meas ures as we re necessa ry a nd sufficient to 
protect those individu als (see pa ragra phs 92-93 a bove), es pecia lly as t hey 
themse lves had se t up the s ite a nd a uthoris ed its opera tion, which gave 
ri se to th e ri sk in qu es tion. 

102. H oweve r, it a ppears from the evid ence befor e the Court tha t 
Is tanbul C ity Council in pa rticul a r not only fa il ed to take th e necessary 
urge nt meas ures, eit her before or afte r 14 March 199 1, bu t a lso - as the 
C ha m ber obse rved - opposed th e recomm enda tion to that effect by 
th e Prim e Ministe r 's Environm e nt O ffice (see pa ragra ph 15 a bove). The 
E nvironme nt O ffice had ca ll ed fo r the t ip to be bro ught into line wit h 
th e standa rds la id down in regulat ions 24 to 27 of t he Regul ations on 
Solid-Was te Control , the las t-m entioned of which explicitly required the 
insta ll a ti on of a "verti ca l a nd hori zonta l dra inage system" a llowing the 
cont roll ed release in to the a tm osph ere of t he accumula ted gas (see 
pa rag ra ph 56 a bove). 

103. T he city council a lso oppo ed t he fin a l a tt empt by t he mayo r of 
U mraniye to apply to th e court s, on 27 August 1992, for the tem porary 
closure of t he waste-co ll ect ion s it e. It based its oppos it ion on the p; round 
t hat the di st rict council in qu est ion was not entitl ed to see k the closure of 
t he sit e because it had hi t he rto made no effort to deconta minate it (see 
pa ragraph 16 above) . 

Besides that ground, t he Governm ent a lso re li ed on the concl usions in 
Chajmian, cited a bove, a nd criticised the a pplicant fo r having knowingly 
chosen to break th e law and live in t he vicinity of the rubbi sh tip (see 
paragrap hs 23, 43 a nd 80 a bove) . 

H oweve r, those a rguments do not st and up to scrutiny for th e foll owing 
reasons. 

I 04. In the ins ta nt case the Court has exam ined th e provisions of 
domes tic law regarding the tra nsfe r to third pa rties of public prope rty, 
whethe r insid e or outs ide t he "slum reha bilita ti on a nd clea rance zones" . 
It has a lso studied th e impact of va rious legisla tive initi a tives designed to 
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ex tend in practi ce the scope ratione temporis of Law no. 775 of 20 July 1966 
(see pa ragra phs 54-55 a bove). 

The Court conclud es from these legal conside ra tions tha t, in spite of 
the sta tutory prohibitions in the fi eld of town pla nning, the Sta te's 
consis tent poli cy on slum a reas e ncouraged th e integration of such areas 
into the urba n e nvironment a nd hence acknowledged th eir ex iste nce a nd 
the way of life of the citize ns who had gradu a lly caused them to build up 
s ince 1960, whe the r or the ir own fr ee will or s imply as a result of tha t 
policy. See ing tha t thi s po licy e ffec tively es ta blished a n amn es ty for 
breach es of town-pla nning regula tions, including the unlawful occupa tion 
of public property, it must have created unce rt a inty as to the ex tent of 
the discre tion e njoyed by th e administrat ive a uthoriti es responsible for 
a pplying the meas ures prescribed by law, which could not th ere fore have 
bee n rega rded as foreseeable by th e public. 

105. This inte rpreta tion is, moreove r, born e out in the insta nt case by 
th e administra tive a uthoriti es' att itud e towards the a pp li can t. 

Th e Court obse rves that be tween the unauthori sed construction of the 
house in issue in 1988 a nd the accide nt of 28 Apr il 1993, the app li cant 
remain ed in possess ion of his dwe lling, desp ite the fact that during 
tha t tim e hi s position rema ined subj ect to th e rul es la id down in Law 
no. 775, in pa rticul a r sec tion 18, by which the municipa l authoriti es 
could have des troyed th e dwelling a t a ny tim e. Indeed, thi s was wha t the 
Gove rnm ent sugges ted (see pa ragraphs 77 a nd 80 a bove), a lthough they 
we re una ble to show that in the ins ta nt case th e relevant authoriti es had 
even envi saged taking any such meas ure aga inst the a pplicant. 

The authoriti es le t th e a pplicant a nd hi s close re la ti ves live entirely 
undisturbed in th eir house, in the socia l and fam ily e nvironment they 
had created. Furthermore, rega rd be ing had to the concre te ev ide nce 
adduced be for e the Court and not rebutted by the Governm ent, the re is 
no cause to ca ll into ques tion t he a pplicant 's asse rtion that the authoriti es 
a lso levied council tax on him a nd on the other inha bitants of the 
U mran iye slu ms a nd provided them with public se rvices, for wh ich they 
were charged (see pa ragraphs 11 a nd 85 above). 

106. In those circum sta nces, it would be ha rd for the Governm ent to 
mainta in legiti mat ely that a ny neglige nce or lac k of for es ight should 
be a ttributed to the vict im s of the accident of 28 Apri l 1993, or to rely 
on th e Court 's conclusions in Chapman, cited a bove, in which th e British 
a uthoriti es we re not found to have remained pass ive in t he face of 
Mrs C ha pm a n's unlawfu l actions. 

It remains for th e Court to add ress the Gove rnm e nt 's other a rgume nts 
re lat ing, in ge nera l, to: the sca le of th e rehabilit a tion proj ec ts carri ed out 
by Istanbul C ity Council at the time in order to a ll evia te the prob lems 
caused by the Umraniye waste-co llection s ite; the amount invested, which 
was said to have innue nced the way in which th e nat iona l a uthoriti es 



Oi'ERYILDIZ v. T URKEY J UDGYIENT 12 1 

chose Lo dea l with the s itu at ion at the sit e; and , las tl y, the huma nit a rian 
conside ra ti ons which a l th e tim e a ll egedly precluded a ny measure 
enta iling th e imm edia te and who lesa le destruct ion or the slum a reas. 

107. The Court acknowledges that it is not its tas k to substitute for 
the views or th e loca l a uthoriti es its own view or the bes t policy lo adopt 
in dea li ng with the soc ia l, economic and urba n probl ems in this part or 
Istanbul. It th ere fore acce pts th e Gove rnm e nt 's argume nt tha t in this 
respect a n imposs ibl e or disproportiona te burde n must not be imposed 
on the aut horiti es without co nsideration being g ive n, in pa rticul a r, to th e 
opera tional cho ices which they must ma ke in te rms or prioriti es and 
resources (see Osman, cited a bove, pp. 3 159-60, § 11 6); thi s res ult s from 
th e. wid r ma rgin or apprec iation States e njoy, as th e Cou rt has previously 
he ld , in dirficult socia l a nd technica l sphe res such as the one in issue in th e 
insta nt ea c (see Hatton and Others v. the United Kingdom [GC], no. 36022/ 97, 
§§ l 00-01 , ECHR 2003-VIII) . 

H owever, eve n whe n see n from thi s perspect ive, the Court does not 
find the Governme nt 's argum ents convincing. The preve ntive meas ures 
required by th e positive ob li ga tion in qu es tion rail precise ly within th e 
powe rs conforred on th e authoriti es a nd may reasonably be rega rd ed as 
a suitable means or ave rting the ri sk brought to the ir at te ntion. Th e 
Court considers that th e time ly installa tion or a gas-ex tract ion syste m at 
the Umraniye tip be for e th e situation became fatal could have been an 
effective meas ure without diverting the State's re ources to a n excess ive 
degree in breach or Art icle 65 or the Turkish Constitution (see pa ra­
graph 52 above) or giving ris e to policy probl ems to the exte nt a ll eged 
by the Gove rnm ent . Such a measure wou ld not only have com plied with 
Turkish regulat ions a nd general practi ce in th e a rea, but would a lso have 
bee n a much bett er re nection or th e huma nitar ian considerat ions the 
Governm e nt re li ed on before the Court. 

108. The Court will next assess th e weig ht Lo be a ttached to th e issue 
or respec t for the public's right to information ( ee paragraph 90 a bove). It 
ob e rves in this conn ection that the Gove rnme nt have not shown that a ny 
meas ures were take n in the instant case to provide th e inhabita nts or the 
Umraniye s lums with inform a tion enabling th em to assess th e ri sks they 
might run as a res ult or the choices they had mad e. In a ny event, the Court 
consid e rs that in the a bse nce or more practica l me.as ure.s to avo id the risks 
to the lives or the inha bitants or the D mra niye s lums, even the fact or 
having re pected the ri ght to information would not have been surficient 
to abso lve the State or its responsibilitie . 

I 09. In th e light or the forego ing, the Court cannot see any reason to 
cas t doubt on th e dom es t ic invest igat ing author ities ' findings of fact (sec 
paragraphs 23, 28 and 78 above; see a lso, for examp le, Klaas v. Germany, 
judgment or 22 Septembe r 1993, Se ri es A no. 269, p. I 7, §§ 29-30) and 
conside rs th a t th e circumstances exa min ed a bove show that in the in stant 
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case the Sta te's responsibility was engaged under Articl e 2 111 seve ra l 
respects. 

Firs tl y, the regul a tory fra mewo rk proved defective in tha t the 
Umra niye muni cipa l was te-coll ection s ite was opened and ope rated 
des pite not conforming to the relevant technical sta nda rds a nd th ere was 
no cohe re nt supe rvisory sys tem to e ncourage those responsible to take 
steps to e nsure adequa te protec tion of th e pub lic a nd coordina tion a nd 
coopera tion be twee n the various admini s tra tive authorities so tha t the 
risks brou ght to the ir a tte ntion did not become so se ri ous as to e nda nge r 
huma n lives . 

Tha t situa tion, exace rba ted by a ge nera l po licy which proved powe rl ess 
in dea ling with ge nera l town-pla nning issues and crea ted unce rta inty as 
to the a pplica tion of s ta tutory meas ures, undoubtedly played a pa rt in 
the seque nce of eve nts leading to the tragic accident of 28 April 1993, 
which ult ima te ly cla im ed the lives of inha bita nts of the Umra niye slums, 
because the Sta te offi cia ls a nd a u thoriti es d id not do eve rything within 
their powe r to pro tec t them from the imm edia te a nd known ri sks to 
which th ey we re ex posed. 

I I 0. Such circum sta nces give ri se to a viola tion of Article 2 of the 
Conve ntion in its substa ntive as pect; th e Gove rnm ent 's submiss ion 
rela ting to the favoura ble outcome of the admini st ra tive action brought 
in the ins ta nt case (see pa ragra ph 84 above) is of no consequence here, 
for th e reasons set out in paragra phs 15 1 and 152 be low. 

(ii) Res/Jonsibility borne by the S ta te as regards /he judicial response required on account 
oft he deaths, in /he liglzl ofilze procedural aspect of Article 2 ofihe Convention 

111. The Court considers that, contra ry to wha t th e Gove rnm ent 
sugges t, it is likewise unnecessa ry to examine th e admini stra tive remedy 
used to cla im compe nsation (see pa ragraphs 37, 39-40, 84 and 88 above) in 
assess ing th e judicia l response required in th e prese nt case, as such a 
remedy, regardl ess of its outcom e, cannot be ta ke n into consideration for 
th e purposes of Article 2 in its procedura l as pect (see parag ra phs 9 1-% 
a bove) . 

I 12. The Court obse rves a t the outse t tha t the cr imina l-l aw proce­
dures in place in Turkey are pa rt of a sys tem which, in theo ry, a ppears 
sufficie nt to protect the ri ght to life in re la tion to dange rous activities: 
in tha t rega rd , Articl e 230 § I a nd Articl e 455 §§ I a nd 2 of the Turkish 
C rimina l Code dea l with negligence on t he pa rt of Sta te offi cia ls or 
a uthori t ies (see pa ragra ph 44 a bove) . 

It rema ins to be de termined whethe r the meas ures ta ke n in the fra me­
work of t he Turkish crimin a l-l aw sys tem fo llowing th e accide nt a t the 
Umraniye municipa l rubbish tip we re sati sfactory in pract ice, regard 
being had to the requirements of the Conve ntion in thi s res pect (see 
pa ragra phs 9 1-96 above) . 
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11 3. In this connect ion, th e Court notes that imm ediately a ft e r th e 
accident had occurred on 28 April 1993 at about 11 a .m. the police 
arr ived on th e scene and inte rvi ewed the vi ctim s' fam ilies. In add ition, 
th e Istanbul Governor 's Office set up a cr isis unit , whose membe rs went 
to th e s ite on the sa me day. On the following day, 29 April 1993, th e 
Ministry of the Inte rior orde red, of it s own motion , th e open ing of an 
administrati ve invest igat ion to dete rmin e the ex te nt to which the 
auth oriti es had been res ponsible for th e acc ide nt. On 30 Apri l 1993 the 
Uskl.idar public prosecutor began a crimina l investigation. Last ly, the 
offi cia l inquiries ended on 15 July 1993, when the two mayors, Mr Sozen 
a nd Mr Oktem, were co mmitted for tri a l in the crimina l courts. 

Accordingly, th e inves tiga ting authoriti es may be regarded as having 
acted with exemplary promptness (see Yaja, cited a bove, pp. 2439-40, 
§§ I 02-04; Mahmul Kay a, cited a bove, §§ l 06-07 ; and Tannkulu v. Turkey 
[GC], no. 23763/94, § 109, ECHR 1999-IV) and as hav ing shown diligence 
in see king to es tablish the circumstances that led both to the accident of 
28 Apri l 1993 a nd to the ensuing dea ths. 

11 4. It may a lso be concl uded that those responsibl e for the event s 
in iss ue were ide ntifi ed. In a n order of 2 1 May 1993, based on a n expert 
repo rt whose va lidity has not bee n cha llenged (see pa ragra ph 24 a bove), 
the pub lic prosecutor concl uded tha t Istanbul C ity Council should be held 
li a ble on the g round th a t it had "fa il[ed] to act sufficiently earl y to prevent 
th e t echnical problems which a lready ex ist ed when the tip was first 
crea ted in 1970 and [had] continu ed to increase since the n, or to indicate 
to th e district councils conce rned a n a lt erna tive waste-collection s ite, as it 
was ob li ged to do unde r Law no. 3030". The order furthe r concluded that 
other State authoriti es had contributed to agg ravating and prolong ing 
the s itua tion: Umraniye District Counci l had implemented an urban 
deve lopm ent pla n that did not comply with the app li cabl e regulations, 
a nd had not preve nted ill ega l dwe llings from be ing built in the area; the 
Min is try of the Environment had fa il ed to ensure compli a nce with the 
Regula tions on Sol id-Waste Control ; and the gove rnm en t of the tim e had 
e ncouraged th e spread of this type of ill ega l dwelling by pass ing a mnes ty 
laws in wh ich the occupa nts had been g ranted prope rty titl es. 

Th e public prosecutor th ere for e concluded that Articles 230 and 455 of 
the Cr imina l Code (see paragra ph 44 above) were app li cable in re. per. t of 
the authoriti es conce rned. 

11 5. Admittedly, the administrative bodies of inves tigation, wh ich were 
em powered to institute criminal proceedings (see pa ragra ph 46 a bove), 
on ly pa rtly endorsed the public prosecutor's subm iss ions, for reasons 
which e lude the Court and which the Governm e nt have neve r a tt empted 
to ex pla in . 

Indeed, those bodies, whose indepe nde nce has a lready been cha ll enged 
in a number of cases befor e the Court (see Guler; v. Turkey, judgme nt 
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of 27 July 1998, Re/Joris 1998-N, pp. 1732-33, §§ 79-8 1, a nd Ogur v. Turkey 
[GC], no. 2 1954/93, §§ 9 1-92, ECHR 1999-III), ultima te ly dropped the 
cha rges aga ins t the Minis try of the Envi ronment a nd th e gove rnm ent 
a uthoriti es (see parag ra phs 29 a nd 3 1 above) a nd sought to limi t the 
cha rge to " negli ge nce" as such, precluding th e examination of the life­
enda nge ring as pect of the case. 

Howeve r, there is no need to dwe ll on those shortcom ings, see ing tha t 
crimin a l proceedings were noneth eless instituted in the Fifth Division 
of the Istanbul Criminal Court a nd that, once th e case had bee n brought 
befo re it , that court had full jurisd iction to examin e the facts as it saw 
fit a nd , wh ere appropria te, to ord e r furth er inquiries; its judgme nt was, 
moreove r, ubj ect to review by the Court of Cassation. 

Accordingly, in the Court 's view, rathe r than exa mining whe the r th e re 
was a pre liminary inves tiga ti on fu ll y compa tibl e with a ll the procedura l 
require m ents es ta bli shed in such ma tte rs (see pa ragraph 94· a bove) , the 
issue to be assessed is wheth er the judicia l a uthorit ies, as the g ua rdi ans of 
th e laws la id clown to protec t lives, were dete rmin ed lo sancti on those 
responsible. 

11 6. In the insta nt case, in a judgm ent of 4 Apri l 1996, th e Ista nbul 
C rimina l Court sentenced the two mayo rs in qu es tion to suspe nded fin es 
of TRL 6 10,000 (an a mount equi va len t a t the tim e to approx im a te ly 
9.70 euros) for neg ligent o miss ions in the performance of the ir 
duties within the meaning of Article 230 § l of the C rimina l Code ( ee 
paragraph 23 above). Befo re the Court, the Govern me nt a tt empted to 
ex pla in why that provis ion a lone had been app li ed in res pect of th e 
two mayo rs and wh y they had bee n sentenced to th e min imum penalty 
a pplicab le (see pa ragrap h 82 a bove). H owever, it is not for th e Court to 
address such issues of domest ic law conce rnin g individu a l crimina l 
res ponsibility, tha t being a matter for assess m ent by the nat iona l court s, 
or to deliver guilty or not-g uilty verdicts in that regard . 

H aving regard to it s tas k, th e Court wou ld simply observe that in 
the insta nt case the so le purpose of the crimina l proceedings in iss ue 
was to establish whethe r the a uthorities could be he ld li ab le for 
"neglige nce in th e performa nce of the ir duti es" under Articl e 230 of 
the Cr iminal Code, wh ich provis ion does not in any way rela te to 
life-e nda nge ring acts or to th e protection of the rig ht to life wit hin the 
meaning of Articl e 2. 

Indeed , it appears from the judgm e nt of 4 Apr il 1996 tha t t he tri a l 
court did not see a ny reason to depa rt from the reasoning se t out in the 
committa l order issued by the ad minist rat ive council , a nd le ft in abeyance 
a ny ques tion of the a uthoriti es' poss ible responsibility for the dea th of the 
a pplicant 's nine re la tives. The judg m ent of 4 Apri l 1996 does, ad mitt edly, 
conta in passages re ferring to the deaths that occurred on 28 April 1993 as 
a factua l e lement. H oweve r, that canno t be taken to mean tha t there was 



ONERYILDIZ , .. TURKEY J UDGMENT 125 

an acknowledgment of any responsibi li ty for fai ling to protect th e right to 
life. The operative provisions of the judgment are silent on this point and , 
furthermore, do not give any precise ind ica tion that the tr ia l court had 
suffi cient regard to the extremely se rious conseq uences of the accident ; 
the persons held responsible we re ultim ate ly se ntenced to derisory fi nes, 
which we re, moreover, suspended. 

11 7. Accordingly, it cannot be said that the manner in which the 
Turkish criminal justice sys tem operated in response to the tragedy 
secured the full accountability of State officials or authoriti es for their 
role in it and the effective impl ementation of provisions of domestic law 
guarantee ing respect for the right to li fe, in particul a r the dete rrent 
fun ction of the criminal law. 

11 8. In short , it mu st be conclud ed in th e instant case tha t there has 
a lso bee n a violation of Article 2 of the Convention in its proced ura l aspect, 
on account of the lack, in con nection with a fata l accident provoked by 
th e operation of a dangerous activity, of adequate protection "by law" 
safeguarding the right to li fe and deterring sim ila r life-enda nge ring 
conduct in future . 

II . ALLEGED VIOLATION OF ARTICLE I OF PROTOCOL No. 1 

11 9. T he applicant asserted that the State should be held accountable 
for th e nat ional author iti es' neglige nt omiss ions that had res ult ed in the 
loss of hi s house and all hi s mova ble property, and complained that he had 
not bee n afforded redress for the da mage susta ined. H e all eged a violat ion 
of Articl e I of Protocol No. I , which provides: 

"Every na tura l or lega l person is entitled to the peace ful enjoyment of hi s possess ions. 

No one sha ll be d eprived of his possess ions excep t in t he publ ic interes t a nd subj ect to 

th e cond ition s provided for by law a nd by th e ge ner al princ iples of intern at iona l law. 

Th e preceding provis ions sha ll not , however, in a ny way impa ir th e ri ght of a State 

to enfo rce such laws as it deems necessa ry to control the use of property in acco rdance 

with t he ge nera l interes t or to secure th e payment of taxes or other contributions or 

penal ti es." 

120. The Governm ent denied that there had been any violation on tha t 
account. 

A. Applicability: whether there was a "possession" 

1. The Chamber judgmenL 

121. The Chamber considered that the fact tha t t he applicant had 
occupied la nd belonging to the Treasury fo r approximately five years 
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could not confe r on him a right that could be regard ed as a "possess ion ". 
However, it considered tha t the applicant had bee n the owner of the 
structure a nd fixtures and fittings of the dwelling he had built a nd of a ll 
the household and persona l effects which might have been in it , 
notwithsta nding the fact tha t the building had bee n erected in breach of 
the law. 

The Chamber accordingly concluded tha t t he dwelling built by the 
applicant and his res id ence there with his close rela tives represe nted a 
substa nti a l economic int eres t a nd that tha t interes t, which the a uthor­
ities had a llowed to subsist over a long period of t im e, amounted to a 
"possess ion" within the meaning of the rul e la id down in the first 
se ntence of Article 1 of Protocol No. I. 

2. Submissions of tlwse appearing before the Court 

(a) The Government 

122 . As they had done before the C ha mber, the Government 
submitted tha t neithe r the unauthori sed dwelling built by the applicant 
nor the fact that the building had unlawfull y occupied land be longing 
to th e Treasury could in themse lves g ive ri se to a "right of property" or 
constitut e a "possess ion" within the meaning of Article l of Protocol 
No. 1. No such recognition had ever been forthcoming under domes ti c 
law, eith er explicitly or tacitly, a nd the Government observed that th e 
applicant had, moreove r, bee n unable to produce any docum ents or titl e 
deeds in support of his claims. In tha t connection , the applicant had been 
mistaken in relying on the laws for the regul a ri sation of illegal dwellings, 
since those laws had not on any account had the effect of giving him titl e 
to publicly owned land, which, pursuant to the Land Regist ry Act 
(Law no. 3402) , was ina li ena ble and could not be acquired by adve rse 
possess10n. 

The Governm ent reli ed on Chapman, cited above, and argued that in the 
insta nt case the Court should not be unduly prompted by considerations 
extraneous to the legal situa tion before it to conclude tha t the applicant 's 
actions could give rise to a substa ntive inte rest protected by Article 1 of 
Protocol No. I, a finding that wou ld effectively remove him from the scope 
of domes tic law and reward him for acting unlawfully. 

(b) The applicant 

123. The applicant reite rated the a rguments he had submitted before 
th e Chamber and, refe rring to his earlier explanations (see paragraph 85 
above), a rgued that in the insta nt case there had bee n sufficient evidence, 
supported by the author ities' manifes t tol era nce and a series of unequiv-
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ocal ad minist rative and legisla tive measures, for each inhabitant of the 
Umraniye slu ms to have been able to claim a legitim a te right to the 
property in issue. 

At the hearing the appli cant 's represe ntat ive a lso referred to Law 
no. 4706 (see paragraph 55 above), which she submitt ed was sufficient in 
it se lf to refut e the argum ent tha t nobody could acquire State property. 
She furth er exp lained that, whil e her cl ient had not ye t taken the 
necessary steps to benefit from Law no. 775, the re was nothing to prevent 
him from doing so a t a later stage, for example under the new Law 
no. 4706. 

3. The Court 's assessment 

124. Th e Court re it era tes tha t the conce pt of "possess ions" in the firs t 
pa rt of Art icle 1 of Protoco l No. 1 has a n autonomous meaning wh ich is not 
li mited to ownership of phys ica l goods a nd is ind ependent from the forma l 
class ifica tion in domes t ic law: the iss ue that needs to be examined is 
whethe r the circumstances of th e case, considered as a who le, may be 
rega rded as having conferred on th e applicant t itl e to a substa ntive 
interest protected by that provision (see, mutatis mutandis, Zwierzy/1ski 
v. Poland, no. 34049/96, § 63, ECHR 2001-VI). Accordingly, as we ll as 
phys ica l goods, ce rta in rights and interes ts const ituting assets may a lso 
be regarded as "property rights", a nd thus as "possess ions" for the 
purposes of th is provision (see Iatridis v. Greece [GC], no. 31 107 /96, § 54, 
ECHR 1999-II, a nd Beyeler v. Ita ly [GC] , no. 33202/96, § 100, 
ECHR 2000-1). The co ncept of "possess ions" is not li mited to "existing 
possess ions" but may a lso cover asse ts, including claims , in respect o l" 
which th e applicant can a rgu e that he has a t leas t a reasonab le a nd 
" legitima te ex pecta tion" of obta ining effective enjoyment of a prope rty 
ri ght (see, fo r exampl e, Prince Hans-Adam II ef Liechtenstein v. Germany 
[GC], no. 42527/98, § 83, ECHR 2001 -VIII). 

125 . It was not di sputed before the Court tha t the app licant 's dwelling 
had bee n erected in breach of Turkish town-p lann ing regul a tions a nd had 
not conformed to the re levant technical sta nda rds, or that the land it 
had occupi ed belonged to th e Treas ury. H owever, the pa rt ies disagreed 
as to whe ther the app licant had had a "poss ess ion" with in the meaning of 
Articl e 1 of Protocol No. 1. 

126. Firs tly, with regard to the la nd on which the dwe ll ing in issu e had 
bee n built, which had thus bee n occupied until the accid ent of 28 Apr il 
1993, the applicant stated that th ere had been nothing to prevent him a t 
any tim e from taking steps to acquire ownership of the land in acco rdance 
vvith the re levant procedure. 

However, the Court cannot accept this somewhat speculat ive a rgum ent. 
Indeed, in the absence of a ny deta il ed in fo rmat ion from the pa rties, it has 
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been una ble to asce rta in whethe r th e Kaz1m Ka ra bekir a rea was ac tu a ll y 
included in a slu m-re ha bilita ti on pla n, co nt ra ry to what appears to 
have bee n the case for the H ekimba§ 1 a rea (see pa ragraph 11 a bove), or 
wheth er the a pplicant sa ti s fi ed the formal requirements unde r th e 
town-pla nning legisla tion in force a t the ma te ri a l tim e for obta ining th e 
tra nsfer of t itl e to the publicly owned la nd he was occupying (see 
pa ragrap h 54 a bove). In any eve nt , t he a pplicant ad mitted tha t he had 
neve r take n a ny admini stra tive steps to that e nd . 

In those circumstances, th e Court cannot conclude tha t th e applicant 's 
hope of having the la nd in issue tra nsfe rred to him one day const itu ted 
a claim of a kind tha t was sufficiently es tablished to be enfo rceable in 
th e courts, and hence a dist inct "possess ion" within the meaning of the 
Court 's case-law (see Kopecky v. Slovakia [GC], no. 449 12/98, §§ 25-26, 
ECHR 2004-IX) . 

127. Tha t said , a different consid era ti on a ppli es in respect of th e 
a pplicant 's dwe lling itse lf. 

It is suffi cie nt in thi s connec tion for the Court to re fer 10 1'11 e reasons set 
out above, which led it to conclude that the State a uthoriti es had tole ra ted 
the applica nt 's actions (see pa ragra phs I 05-06 a bove). Those reasons 
a re plainly valid in the contex t of Articl e I of Protoco l No. I and support 
the conclusion t ha t t he authoriti es a lso acknowledged de facto that 
the a pplicant a nd hi s close rela tives had a propri eta ry inte res t in th eir 
dwelling a nd movabl e goods. 

128. On thi s point , the Court cannot acce pt that they can be criticised 
in thi s way fo r irregula riti es (see paragra ph 122 a bove) of which the 
re leva nt authoriti es had bee n aware for a lmost five yea rs. 

It does, admitt edl y, acce pt tha t the exe rcise of di scre ti on encom pass ing 
a multitude of local facto rs is inherent in the choice and implementa tion 
of town and country pla nning policies a nd of a ny resulting measures. 
H owever, when faced with an iss ue such as tha t ra ised in the ins ta n t 
case, th e authorities cannot leg itima tely rely on their ma rgin of apprecia­
tion, which in no way dispe nses them from the ir duty to act in good time, 
in an a ppropria te a nd , above a ll , consiste nt ma nner. 

Tha t was not the case in th is insta nce, since th e uncerta inty crea ted 
within Turkish socie ty as to the implem enta tion of laws to curb illegal 
set tl eme nts was surely unlike ly to have caused the a pplicant to im­
agine tha t the s itu a tion regarding his dwe lli ng was li abl e to cha nge 
ove rnight. 

129. The Court conside rs tha t the a pplicant's proprieta ry in te rest in 
hi s dwe lling was of a sufficient na ture a nd suffi ciently recogni sed to 
constitute a substantive inte res t a nd he nce a "possess ion" within the 
meaning of t he rul e la id down in the firs t sentence of Articl e I of Protocol 
No. I , which provision is the refore a pplicable to th is as pect of the 
compla int. 
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B. Compliance 

1. The Chamber judgment 

130. The C ham ber, aft er emphas ising the key importance of the right 
enshrined in Article I of Protocol No. I , conside red that ge nuine, effective 
exercise of that right did not depend merely on the Sta te's duty not to 
inte rfere and could requ ire positive measures of protection. 

In that connec tion, the C hamber held that the administ rat ive a uthor­
ities' conduct in fa iling to take all the measures necessary to avoid the risk 
of a methane explosion, a nd hence the ensuing lands lide, a lso ran counte r 
to the requirement of "pract ica l and effect ive" protec tion of th e right 
gua ranteed by Articl e l of Protocol No. l. 

It cons idered that such a situat ion a mount ed ·to a cl ear infringement of 
the applicant 's right to the peace ful enjoymen t of hi s "possessions" and 
was to be regard ed as "int erference" that was ma nifes tly not justifi ed 
under Articl e I of Protocol No. l , seeing that the negligen t omissions of 
the a uthorities tha t had res ul ted in the deprivation of possess ions in the 
instant case had breached Turkish admi nistrat ive and criminal law. 

2. Submissions ef those appearing before the Court 

(a) The Government 

13 l. The Government drew the Court 's attention to the fact that in 
its judgme nt of 18 Jun e 2002 the C hamber had bee n un able to cit e a 
single precedent in which it had bee n found that the State had a positive 
obligat ion in a situat ion com para ble to that compla ined of by the 
applicant. In their submiss ion , it was regre ttable that, in reaching its 
conclusion, t he C ha mber had chosen to refe r to a case in which there had 
been no recognised right of property. 

The Governmen t a rgued that such a conclu sion was tantamount to 
cr iticising the Turkish authorities for having refrain ed on humanitarian 
grounds from des troying the a pplicant 's house and for not having 
suspected that that decision would be construed as implicit recognition of 
a tit le that , from a lega l perspective, was null and void . 

In any event , the Government considered that the applicant could not 
claim to be the victim of a violat ion of Article I of Protocol No. 1, since the 
administra tive authoriti es had awarded him s ubstantial compensation for 
pecuniary damage and he had been provided with subsidised hou sing at a 
modes t price. 

(b) The applicant 

132 . The applicant 's su bmissions before th e Court we re based on 
Chapman, cited above. H e considered that in t ha t case the Court had 
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examined the situa tion of a person who had knowingly turn ed a deaf ear to 
the warnings she had rece ived and to the pena lti es lawfully imposed on he r 
with a view to protecting th e environm e nta l ri ghts of others. The 
circumsta nces of t he prese nt case were quit e different, as the Gove rn­
me nt had been criticised precise ly for their authoriti es' inaction or 
neglige nce in a pplying the law. 

3. The Court 's assessment 

133. The Court consid ers tha t the complexity of the fac tu al a nd legal 
position in issue in th e insta nt case preve nt s it from fallin g into one of the 
ca tego ri es cove red by the second se nt ence of the firs t parag ra ph or by the 
second pa ragra ph of Article 1 of Protocol No. 1 (see Beyeler, ci tecl a bove, 
§ 98), bearing in mind , moreover, tha t the a pplicant compla in ed not of 
a n ac t by the Sta te, but of it s failur e to act. 

It consid ers, the refor e, tha t it should examin e the case in the light of 
th e ge ne ral rul e in th e fir st se nte nce of th e firs t pa ragraph , whi ch lays 
clown th e right to th e peace ful e njoyme nt of possess ions. 

134. In tha t con nection, the Court would reaffirm the principl e tha t 
has already been es ta blished in substa nce unde r Article I of Protoco l 
No. I (see Bielectric S.r.l. v. It aly (dee.) , no. 368 11 / 97, 4 May 2000). 
Genuine, effective exe rcise of th e right protected by tha t provision docs 
not depend mere ly on the Sta te's duty not to interfere, but may require 
pos iti ve measures of protec tion, particul a rly where th ere is a direc t link 
betwee n th e measures an a pplicant may legitima tely expect from the 
authoriti es a nd hi s effec tive enjoyment of hi s possess ions. 

135. In th e present case the re is no doubt tha t the causal link 
es ta blished between the gross neglige nce a ttributa bl e to the Sta te and 
the loss of human lives a lso a pplies to the engulfment of the a pplicant 's 
house . In th e Court 's view, the resul t ing infringement a mounts not to 
"in te rference" but to t he breach of a positive obligation , since the State 
officials a nd authoriti es did not do everything within their powe r to 
protect the a pplicant 's proprie ta ry interes ts. 

In a rguing tha t the Turkish authoriti es cannot be criticised for having 
refr ained on huma nit a ri an grounds from des troying the a pplicant 's house 
(see pa ragraphs 80 and 131 above) , the Gove rnm ent 's submi ss ions 
would a ppea r to be directed towards the issue of "legitima te a im " for the 
purposes of pa ragraph 2 of Article l of Protocol No. I. 

136. The Court cannot, however, acce pt tha t a rgum ent and , for 
substa nti a lly th e same reasons as those give n in res pect of the complaint 
of a viola tion of Article 2 (see paragra phs 106-08 above) , find s tha t the 
positive obligation under Article l of Protocol No. l required the na tiona l 
authoriti es to ta ke the same practical steps as indicated above to avoid the 
des tru ction of the a pplicant 's house. 
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137. Since it is clear that no such s teps were taken, it remains for the 
Court to address the Government 's submiss ion tha t the applicant could 
not claim to be th e victim of a violat ion of hi s right to the peaceful enjoy­
ment of his possess ions as he had bee n awa rd ed substanti a l co mpensa tion 
for pecuniary damage and had been abl e to acquire subsidised housing on 
ve ry favourab le term s. 

The Court does not agree with that subm iss ion. Even supposing that 
the advantageous terms on which the Oat in qu es tion was sold could to 
a cert a in ex tent have redressed the effects of the omiss ions observed 
in the instant case, they none theless could not be regarded as proper 
compensation for the damage sustained by the appli cant. Accordingly, 
whatever advantages may have bee n confe rred, they could not have 
caused the applicant to lose hi s status as a "vict im ", pa rti cul a rl y as there 
is nothing in the deed of sa le a nd the other related docum ents in the fil e 
to indicate any acknowledgme nt by the authoriti es of a vio la tion of hi 
right to the peaceful enjoyment of his possess ions (see, mutatis mutandis, 
Amuur v. France, judgment of 25 June 1996, Re/Joris 1996-III, p. 846, § 36, 
and Dalban u. Romania [GC], no. 28 11 4/95, § 44, ECHR 1999-VI). 

As regards the compensation award ed for pecuniary damage, it is 
sufficient to ob erve that the sum has still not been pa id even though a 
final judgment has been de live red (see paragraph 42 above), a fact th a t 
cannot be regarded as a nything other than inte rference with the right to 
enfo rce ment of a claim tha t has bee n upheld , which is li kewi e protected 
by Art icle l of Protocol No. l (see AntonakojJoulos and Others v. Greece, 
no. 37098/97, § 3 1, l4 December 1999) . 

However, the Court conside rs that it is not necessary for it to examine 
this issue of its own motion , having regard to its assessment under 
Article 13 of the Convention. 

138. There has accordingly bee n a viola tion of Article l of Protocol 
No. l in the instant case. 

III. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION 

139. The applicant maintained that the domestic remed ies of which he 
had avail ed hims t'. lf had fai led him. Their in effectiveness had given rise to 
a breach of Article 13 of the Convent ion, which provides: 

"Eve ryo ne whose ri ghts and freedoms as se t forth in [t he] Convcmion a re violated 

sha ll have a n effect ive remedv before a national autho rity notwithstanding th at the 
viola tion has been comm itted by persons acting in an officia l capacity. " 

140. Th e Governm ent contes ted this compla int , po inting to th e 
outcom e of both the criminal a nd the admi nistrat ive proceed ings at 
domes tic level. 
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A. The Chamber judgment 

14 1. Th e Ch amber took th e view th a t it s conclusion on the a ppli cant 's 
compla in ts und er Articl e 2 of the Conve ntion a nd Articl e 1 of Protocol 
No. 1 made it unnecessary lo cons ide r again in the contex t of Articl e 13 
his a ll egations of defi cie ncies in the crim ina l and admin istrat ive 
proceed ings . In the specific circumstances of th is case, ne ither the 
crim ina l-l aw process nor the admini st ra t ive-law action had complied with 
the procedural obligat ions und er Art icle 2 or proved capa ble of a ffordin g 
appropria te redress for the a pplicant 's compla ints. In th e first place, 
th e crimina l proceedings we re conducted in such a way tha t th e focus 
was shifted from the all-im porta nt li fe-e ndange r ing as pect of the case 
to a de te rm ina tion of whe th er or not the mayo rs cou ld be held li abl e 
fo r "negligence in the perfo rm ance of th eir duti es" . Secondly, th e 
compensa tion awa rded to the a pplicant by the administra tive cou rt did 
not a t a ll co rrespond to the app li cant 's real loss . Las tly, not only had the 
proceed ings las ted an unreasona bly long tim e, the award eventua lly made 
to the a pplicant had neve r in fact bee n pa id. 

B. The parties' submissions 

I. T he Government 

142. Th e Governm ent took iss ue with th e C ha mber 's crit icism of th e 
crimin a l proceedings brou ght against the mayo rs. They insis ted tha t it 
was for the dom es tic authoriti es a lone to dete rmine the na ture of any 
crimin al cha rges to be laid aga inst a defendant. Likewise, it did not fa ll 
to the Court in Stras bourg to qu es tion the verdict reached by a dom es t ic 
court on the bas is of the ma ter ia l befor e tha t court , unl ess it intend ed to 
go so far as to substitute wha t it conside red lo be a proper ve rdict. The 
Gove rnm ent obse rved tha t neither the Conve ntion nor its case-law 
compell ed th e authorities to secure the conviction of a defe ndant. Th e 
C ha mber 's sugges tion tha t the ve rdict handed clown against t he mayors 
was tanta mount to g rant ing t hem a lmos t tota l impun ity had ignored both 
th is point and t he na tional authoriti es' di scretion to class ify crimin a l 
cha rges in the li ght of the circumsta nces of a pa rti cul a r case, including 
situ a tions like the one obta ining in the prese nt case, whe re the applicant 
had neve r compla ined tha t t he mayors we re guilty of un lawful killi ng 
through negligence. 

l 43 . For the Gove rnment , th e same "fourth ins ta nce" conside ra tions 
a ppli ed to the decision reached by the adm inis tra tive court on the a pp li­
cant 's compe nsation cla im. The amount awarded was in fac t substantia l, 
bea ring in mind tha t t he appli cant had bee n re housed on ve ry favoura ble 
terms. H e had in fac t capi tali sed on hi s new dwelli ng, first ly by rent ing 
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it out for 48.46 United Sta tes dollars (USD) pe r month , compared with th e 
U SD 17.50 which he was paying back to the a uthoriti es, a nd then 
by ag ree ing to se ll it for 20,000 G e rm a n ma rks, a price which wa s 
fa r in excess of th e hou se's va lu e when it was firs t a lloca ted to him 
(TRL 125,000,000) . The Gove rnm e nt furth e r conte nd ed tha t , contra ry Lo 
the C ha mber 's findin g, the compe nsation cla im had bee n de te rmined 
within a reasona ble tim e, a nd ce rta inl y within a much shorte r tim e- frame 
tha n, fo r example, in Calue!Li and Giglio (cited a bove), where the Court had 
fo und th a t the pe ri od of six yea rs a nd three months ta ken to d e te rmine a 
civil cla im fo r dea th by neg li ge nce could not be sa id Lo ra ise a n iss ue und er 
Arti cle 2. Mo reove r, the applican t had no t so ug ht to co ll ect the mo ney 
awa rded . 

2. The applicant 

144. Th e a pplicant in esse nce agreed with the C ha mber 's conclu sions 
on th e shortcomings it had id entifi ed in the crimin a l a nd admini tra tivc 
proceedin gs . H oweve r, he ma inta ined tha t th e in effective ness of these 
proced ures should a lso be see n as g iving r ise to a breach of Arti cle 13 of 
t he Co nYent ion in combi na ti on with Article 2 a nd Article 1 of P ro toco l 
No. 1. 

C. The Court's assessment 

I. Principles apj;licable in the instant case 

145. Articl e 13 of the Conve nti on requires domes ti c lega l sys te ms to 
ma ke ava il able a n effective rem edy e mpowe ring the compe te nt na tiona l 
a uthority to address the sub La nce of a n "argua ble" compla int under 
t he Conve ntion (sec Zand Others u. the United Kingdom [GC], no. 29392/95, 
§ I 08, ECHR 200 1-V). Its obj ect is Lo provide a m eans whe reby individ ua ls 
ca n obta in a pp ropria te re li e f a t na tiona l level for vio la ti ons of th e ir Con­
ve ntion ri g hts befo re having to ·e t in mo tion the inte rna ti ona l mac hine ry 
of compla int befor e the Co urt (see Kudla u. Poland [G C], no. 3 12 10/96, 
§ 152, ECHR 2000-XI) . 

146. H oweve r, th r. pro tecti on a ffo rd ed by Articl e 13 does no t go so fa r 
as to require a ny pa rti cul a r form of rem edy, C ontractin g Sta tes being 
a ffo rd ed a ma rgin of di scre ti on in con fo rm ing to the ir ob ligati ons und e r 
thi s provision (see, fo r exampl e, Ka)la u. Turke_y, judg me nt of 19 F ebrua ry 
1998, Reports 1998-1, pp. 329-30, § I 06) . 

147. The na ture of th e ri o-ht a t sta ke has implications fo r th e type of 
r emedy the Sta te is required to provid e unde r Art icle 13. Whe re vio la tions 
o f th e rig hts enshrined in Articl e 2 a re a ll eged , compe nsation for 
pecuni a ry and non-pecuni a ry da mage should in principl e be poss ibl e as 
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pa rt of the ra nge of redress avail a ble (see Paul and Audrey Edwards, cited 
a bove, § 97; Zand Others v. the Uni ted Kingdom , cited above, § 109; a nd 
T.P. and K.M. v. the United K ingdom [CC], no. 28945/95, § 107, EC HR 
200 1-V). 

On th e other ha nd , as the Court has noted a bove (see pa ragra ph 96) , 
ne ithe r Articl e 13 nor a ny ot her provis io n of the Conve ntion gua ra ntees 
a n a pplicant a rig ht to secure the prosecution a nd convictio n of a third 
pa rty or a ri g ht to "priva te reve nge" (see Pere<,, cited above, § 70). 

148 . I t is tru e that it has found on occas ion a viola ti on of Art icle 13 in 
cases involving a ll ega tions of unl awful killing by or with the connivance of 
th e me mbe rs of the security forces (see, fo r example, th e case- law referred 
to in Ki lif, cited above, § 73) on account of th e a uthoriti es' fai lu re to 
carry out a thoroug h a nd effec tive invc tiga tion capa bl e of lead ing to th e 
id e ntifi cat ion a nd punishme nt of those res ponsib le (see Kaya, cited a bove, 
pp. 330-3 1, § 107). H oweve r, it is to be obse rved tha t those cases, a ri sing 
out of the connict in south-cas t Turkey in th e 1990s, we re cha racteri sed by 
th e a bsence of a ny such inves tigat ions into th e a pplica nts' compla ints that 
a close rela ti ve had bee n unl awfull y kill ed by me mbe rs o f the securit y 
forces or had d ied in susp icious circumsta nces. 

It was precise ly thi s ele ment which led the Court to find that the 
a pplicant s in those cases had bee n deprived of a n effective re medy, in 
th a t th ey had not had th e poss ibility of es tab li shing li a bi li ty for th e 
incid ents compla ined of a nd , he nce, of seeking a ppropria t e re li e f, whe the r 
by a pplying to j oin crimina l proceedin gs as a n inte rvening party or by 
institut ing proceedin gs befor e the civil or admini stra t ive courts . In other 
words , th ere was a close procedura l a nd practi ca l re la tions hip be twee n 
th e crimina l invest igati on a nd the re m edies ava il a ble to those a pp lican ts 
in the lega l sys tem as a who le (see, for example, Salman v. T urkey [CC], 
no. 2 1986/93, § 109, ECHR 2000-VII). 

H owever, for the Court, a nd see n from the standpoint of the inte res ts 
of the deceased ' fam ily a nd th eir ri g ht to a n effect ive re medy, it does 
not inevita bly follow from th e a bove-m entioned case-law tha t Articl e 13 
wi ll be violated if th e crimina l in ves tigation or resu ltant tri a l in a 
particul a r case do not sat isfy the Sta te's procedura l obligat ion under 
Article 2 as summa ri sed in, for example, Hugh Jordan , cit ed a bove (see 
pa ragra ph 94). 

What is important is th e im pact th e State's fa ilure to comply with it s 
procedura l obligation und er Articl e 2 had on the deceased 's fam ily's access 
to ot her ava il ab le a nd e ffective rem edi es for es ta bli shing li a bi li ty on 
th e pa rt of Sta te offi cia ls or bodi es for acts or om iss ions ent ai ling the 
breach of their ri g hts unde r Art icl e 2 a nd, as appropri a te, obtaining com­
pe nsat ion. 

149. The Court has held tha t, in r elat ion to fata l accident s a rising ou t 
of da nge rous act iviti es which fa ll within the responsibility of the Sta te , 
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Articl e 2 requ ires th e author iti es to ca rry out of their own motion a n 
inves tigation , satisfying ce rtain minimum cond it ions, into th e cause of 
the loss of li fe (see paragraphs 90, and 93-94 a bove). It furt he r obse rves 
that, without such a n investigat ion, the individua l conce rn ed may not be 
in a pos ition to use a ny rem edy ava il ab le to hi m for ob ta ining re li ef, 
g ive n t hat the kn owledge necessary to e lucidate facts such as those in 
iss ue in the ins ta nt case is oft e n in th e so le ha nds of State offi cia ls or 
a uthoriti es. 

H aving regard to these conside rations, the Court's tas k unde r Art icle 13 
in the insta nt case is to de te rmine whet her the app li ca nt 's exe rcise of an 
effective remedy was frustrat ed on account of t he ma nne r in which the 
a uthoriti es d ischarged th eir procedural ob li gation und e r Article 2 (see, 
mutatis mutandis,Aksrry v. Turkq, judgme nt of 18 Dece mbe r 1996,Reports 
1996-VI, p. 2286, § 95; Aydm v. Turkey, judgme nt of 25 Sep te mbe r 1997, 
Reports 1997-VI , pp. 1895-96, § 103; a nd Kaya, cited a bove, pp. 329-30, 
§ I 06). 

2. Application ef these /Jrinciples in the instant case 

(a) As regards the complaint under Article 2 of the Convention 

150. Th e Court has a lready examined the various procedures m 
place in Turk ey a nd has conclud ed that in th e present case the ri ght 
to li fe was in adequately protec ted by the proceedin gs brought by the 
pub lic a uthori ti es under t he cr imi nal law, des pite the findin gs of the 
officia l invest igat ions which es tab li shed the facts a nd ide ntifi ed those 
responsib le for the accident of 28 Apr il 1993 (see pa ragraphs 11 3- 14 
above). 

However, having regard to t he adequacy a nd the findin gs of those 
inves tiga t ions, the Court cons ide rs tha t t he applicant was in a position to 
use the rem edi es ava il ab le to him under Turkish law in orde r to ob tain 
redress . 

15 1. On 3 Sep tem ber 1993, seve ra l months a fte r th e inves tigation had 
e nded (see pa ragra ph 29 a bove), the a pplicant , rep rese nted by a lawye r, 
chose to sue fo ur State a u t horiti es in the admini s trative courts, cla iming 
that he had susta ined pecun ia ry a nd non-pecunia ry damage on acco unt 
of the death of nin e of hi s close re lat ives a nd th e los of hi s house and 
household goods . Th e effect iveness of th i rem edy did not depend on 
th e outcome of the pend ing crimina l proceed ings, nor was access to it 
hindered by acts or om iss ions on t he part of th e a uthoriti es (see Kaya, 
cited above, pp. 329-30, § I 06) . 

Th e adm inistrative courts dealing with his case were ind isputab ly 
e mpowe red to assess the facts es tab li shed t hu s fa r, to a pportion li ab ility 
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fo r th e event in issue a nd to de live r a n enfo rceabl e decis ion. The admin­
istra ti ve-law remedy used by the a pplicant was, on th e face of it , suffi cie nt 
for him to e nforce the substa nce of his compla int regarding the death of 
hi s re la tives a nd was capa ble of a ffording him adequ a te redress for 
th e viola ti on of Articl e 2 found above (see pa rag ra ph I 18 a bove; see a lso 
Paul and Audrey Edwards, cited a bove, § 97, a nd H ugh J orda n, cited a bove, 
§§ 162-63) . 

H oweve r, it remains to be dete rmined whe the r thi s remedy was a lso 
effective in practice, in the circumsta nces of th e prese nt case. 

152. Like the C ha mber, the Gra nd C ha mber is not persuaded tha t thi s 
was so. It e ndorses va rious criticisms made by the C ha mber as to 
th e in effective ness of the compe nsation proceedings (see paragra ph 76 
a bove) and , like the C ha mbe r, considers it decis ive tha t th e da mages 
awa rd ed to the a pplica nt - solely in res pect of the non-pecunia ry da mage 
resultin o- from the loss of hi s close re la t ives - have neve r in fac t been pa id 
to him. 

Of re levance in this conn ection is the Court 's case- law to the e ffect tha t 
th e ri ght to a court as gua ra nt eed by Article 6 a lso pro tec ts the executi on 
of fin a l, binding judicia l decis ions, which, in Sta tes tha t acce pt the rul e of 
law, cannot remain inope ra tive to th e det rim e nt of one pa rty (see, for 
example, H ornsby v. Greece, judgme nt of 19 Ma rch 1997, Reports 1997-II, 
pp. 5 10- 11 , § 40, and l mmobiliare Sajfi v. Italy [GC], no. 22774/ 93, § 66, 
ECHR 1999-V) . It has not bee n expla ined to th e Court 's sa ti sfaction 
why th e awa rd has not bee n pa id . It considers tha t the a pplicant 
cannot be reproached for not having ta ke n pe rsona l ·te ps to e nforce th e 
awa rd , g ive n the t ime ta ken by the admini stra ti ve court to decide hi s 
compe nsa tion cl a im a nd th e fac t tha t the a mount awa rded fo r non­
pecunia ry damage was not even subj ect to default interes t. The tim e ly 
payment of a fin a l awa rd of compe nsa tion fo r angui sh suffe red mus t 
be cons idered a n esse nt ia l element of a remedy unde r Article 13 for 
a be reaved spouse a nd pa rent (see, mutatis mutandis, Paul and Audre.Y 
Edwards, cited a bove,§ 101 ). 

Although th e Gove rnm ent have contes ted the C ha mbe r's conclusion 
tha t the proceedings should have been co ncluded soone r, the Gra nd 
C ha mbe r li kewise finds tha t a period of four yea rs, eleven months and 
te n days to reach a decis ion indica tes a lac k of dilige nce on the pa rt of the 
domes ti c court , especia lly in view of th e a pplicant 's di s tress ing situa tion. 
Aft e r a ll , it i clear from the decis ion of 30 ovem be r 1995 tha t th e 
domes ti c court based itse lf entirely on the ex pert report com miss ioned 
by the public prosecutor. H owever , tha t report was a lready ava il a bl e as 
fa r back as May 1993 (see pa rag ra ph 23 above). 

153. For the Court , these reasons suffice to conclud e th a t the admin­
istra ti ve proceedings fa il ed to provide the a pplicant with a n effect ive 
remedy fo r th e Sta te's fa ilure to protect the li ves of hi s close rela tives . 
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154. Th a t sa id , the Gove rnm ent accused the a pplicant of having never 
made a ny e ffort to ta ke pa rt effective ly in the a bove-m entioned crimina l 
proceedings in ord er to ra ise his compla ints a nd to seek redress (see 
pa ragra ph 83 a bove). H aving examined th e provi sions of Turkish law on 
interve ning-pa rty a pplications (see pa ragra phs 47 a nd 48 a bove), the 
Court accepts tha t this poss ibility, as a component of crimina l p ro­
ceedings, should in pr inciple be t aken into consid era ti on fo r th e purposes 
of Articl e 13. 

Howeve r, th e Court conside rs tha t in th e ins ta nt case th e a pplicant , 
who chose to ava il him self of a n adminis tra tive-law remedy which a ppea rs 
to have been effective and capa ble of directly redress ing th e s itu a tion of 
which he compla ined, cannot be criticised fo r not having sought redress in 
th e crimina l courts (see, mutatis mutandis, Manoussakis and Others v. Greece, 
judgment of 26 September 1996, Reports 1996-IV, pp. 1359-60, § 33, a nd 
Aquilina v. Malta [GC], no. 25642/94, § 39, ECHR 1999-III), a remedy 
which, in a ny event, could not be used if a n action fo r damages was 
a lready pending (see parag ra ph 48 above). 

155 . In short , th e re has been a viola ti on of Articl e 13 of the Conve nt ion 
as regards the com pla int unde r Ar ticle 2. 

(b) As regards the complaint under Article 1 of Protocol No. 1 

156. Th e Cour t obse rves that, in the admini stra tive proceed ings 
examined a bove, th e applicant a lso obtai ned com pensation fo r the 
des truction of house hold goods, save the domes tic e lectrical a pplia nces 
which th e domes tic court he ld tha t he could not have owned (see 
pa ragra ph 40 a bove) . It conside rs tha t it does not have to comm ent on 
th e adequ acy of the award mad e by th e domes ti c court or th e mann er of 
its assess me nt. As it has a lready noted , the fac t is tha t the decis ion on 
compe nsation was long in coming and the award has never been pa id. 
Consequ entl y, t he a pplicant was deni ed a n e ffective remedy fo r the 
a ll eged breach of hi s ri ght under Article I of Protoco l No. I. 

Whilst it is true t ha t the Gove rnment have requested the Court to ta ke 
acco unt of th e advantages which have accru ed to the applicant t hrough 
th e provision to him of subs idi sed hou sing, the Court consid ers th a t thi s 
is a ma tt er which should be ta ke n up unde r Articl e 4 1 of the Conve ntion. 
In a ny eve nt , in so fa r as these advantages have proved incapa ble of 
re moving fro m th e a pplicant hi s s ta tus as the victim of an a ll eged vio la­
tion of Art icl e I of Protocol No. I (see pa ragraph 137 a bove), they cannot 
a fortiori deprive him of hi s right to an effective remedy in order to obta in 
redress for tha t a ll eged viola ti on. 

15 7. Fo r the a bove reasons, the Court considers tha t there has a lso 
bee n a viola ti on of Article 13 of the Conve ntion as rega rds the compla int 
under Art icle I of Protoco l No. I . 
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IV. ALLEGED VIOLATIO S OF ARTICLES 6 AND 8 OF THE 
CONVENTIO 

158. Th e app li cant compla ined or the excess ive lengt h or th e pro­
ceedings in the adm inistra tive court a nd submitted tha t they could not 
be regard ed as fa ir, given the biased judg me nt in which they had 
culminated . H e re li ed on Articl e 6 § I or the Convent ion, the re levant 
parl ur which provides: 

"In th e determination of hi s civi l rig h1 s a nd obliga ti ons ... , eve ryone is e ntitl ed 10 a 

fa ir a nd public hea ring within a reasona ble tim e by a n independenl a nd impa rtia l 

tribun a l es tabli shed by law .... " 

The app li cant las tly compl a in ed th a t the circum stances or th e case 
had a lso infringed his ri ght to res pect for his private a nd fami ly lire as 
enshrined in Arti cle 8 or th e Conventi on, th e relevant pa rts of wh ich 
provid e: 

" I. Everyo ne has the ri ght 10 res pecl for hi s private a nd fa mily life. 

2. The re s ha ll be no int erference by a public a uthority with the exe rcise of thi s rig ht 

except such as is in accorda nce with th e law and is necessa ry in a democra tic soc ie ty in 

the inte res ts of na tiona l security, public sa fe ty or 1hc economic we ll-be ing of th e 

country, fo 1· the p revention of di sorder or crim e, lo r the protec ti on of hea lth o r mora ls, 

o r fo r th e prot ection of the ri g ht s a nd freedoms of o the rs." 

159. The Gove rnm ent obj ected tha t those compl a ints we re ma nifes tl y 
ill-found ed a nd stressed that neith er a ny lack or dilige nce nor a ny 
inte rfe re nce could be a ttr ibuted to th e Turk ish a uthoriti es in connec tion 
with th e provisions re li ed on. 

160. H aving rega rd to th e pa rti cul a r circumsta nces or the prese nt case 
a nd to th e reason ing wh ich led the Court to find a violation or Articl e 13 
or th e Convention ta ke n toge the r with Articl e I of Protocol No. I (see 
pa ragra ph 156 a bove), th e Court considers tha t it is not necessa ry 
to exam in e th e case unde r Articl e 6 § I as we ll (see , mutatis mutandis, 
Immobiliare Sajji, cited above,§ 75). 

The same a pplies to the complaint und er Art icl e 8 or the Convent ion, 
wh ich conce rns the sam e facts as those examined under Articl e 2 of t he 
Conve ntion a nd Articl e I of Protocol No. I. Having regard to its findin gs of 
a viola ti on or those provisio ns, the Cou rt consid ers that it i likewise 
unnecessary to exa mine tha t compla int se parately. 

V. APPLICATION OF ARTICLE 4 1 OF THE CONVENTION 

16 1. Articl e 4 1 or th e Conve ntion provid es : 

" If th e Cou rt find s tha t t he re has bee n a vio la ti on of the Conve ntion or the Protoco ls 

there to, a nd if 1he int ern a l law of the High Comracting Pa rt y conce rn ed a llows onlv 
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pa rti a l repa rat ion to be made , th e Court sha ll , if necessa ry, a fford just sa tisfaction to the 

injured part y." 

A. Damage 

J. The parties' submissions 

(a) The applicant 

162. Before the Court, th e a pplicant reit era t ed the cla ims he had 
mad e befor e the Chamber. Accordingly, he claimed: 

(i) 2,000 U nit ed States dolla rs (USD) for funera l expenses for hi s nine 
close relatives who had di ed; 

(ii) USD 100,000 for the loss of fin a ncia l support as a result of the 
dea th of hi s wife and his concubin e, who had worked as cleane rs on daily 
contracts; 

(iii ) USD 150,000 for loss of the fin a ncia l support wh ich hi s seve n 
children could have given him had t hey re mained a live; 

(iv) USD 50,000 for the loss of financial support suffered by his three 
surviving ch ildren as a res u lt of th eir mother 's death ; 

(v) USD 98,000 for th e des tructi on of hi s dwelling a nd movable 
property. 

Th e a pplicant also claim ed , on hi s own beha lf and on beha lf of hi s three 
surviving children, USD 800,000 for non-pecunia ry da mage. 

(b) The Government 

163. As t heir main submiss ion, the Gove rnment maintained that no 
redress was necessary in the insta nt case . In the a lte rn a tive, th ey as ked 
the Court to dismiss the applicant 's cla ims, which they conside red to be 
excess ive a nd based on notional es timates . 

With rega rd lo pecuni ary damage, they submitted that a news paper 
cutting could not be used to subst a ntiate claims for fun e ral expe nses . 
With regard to the a ll eged loss of fin a ncia l support , th ey confined 
the mselves to the submiss ion that the cla im was pure ly speculat ive. 

With regard to the dwelling a nd movab le property, the Gove rnm e nt 
pointed out tha t th e app li cant had not submitt ed a ny evide nce in support 
of hi s claim . Arguing th a t the applicant had neve r acquired t itl e to the 
slu m dwelling in ques tion , they reit era ted tha t he had bee n offe red a 
much more comfort a bl e na t in th e dis tri ct of Alibeyki:iy for a sum which 
at the mate rial tim e had bee n equiva le nt to USD 9,237 (9,966 euros 
(EUR)), only one quarter of wh ich had bee n pa id imm edi ate ly. In that 
connec tio n they submitted examples of adve rti se m ents for simil a r n a ts 
in tha t di stri ct a t prices of, on average, be twee n l l ,000,000,000 a nd 
19,000,000,000 Turkish Liras (TRL) (approxim ate ly EUR 7,900 a nd 
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EU R 13,700 res pective ly) . With rega rd to the movable property, the 
Governm e nt submitted ca ta logues of such items a nd s tressed th e need to 
ta ke account of t he compe nsation awa rd ed by th e admini stra tive court 
unde r tha t head. 

With rega rd to non-pecuni a ry da mage, the Gove rnm e nt submitt ed tha t 
the cla im was excess ive a nd like ly to lead to unjust e nri chm ent , contrary 
to the spirit of Articl e 4 1 of the Conven tion. In tha t connection, they 
accused the a pplicant of deliberate ly choos ing not to claim payme nt of 
the compe nsa tion award ed by th e admini stra tive court und er tha t head 
in th e hope of increas ing his chances of be ing awa rded a highe r sum by 
the Court. 

2. The Chamber j udgment 

164. Ma king its assess ment on a n equita ble bas is, the C ha mber 
awa rd ed the applicant EUR 2 1,000 for pecunia ry damage and 
EUR 133,000 for non-pecunia ry damage, having regard to th e di stress he 
had undoubtedl y ex peri enced as a res ult of the Turkish just ice sys tem 's 
unsa ti sfac tory res ponse to th e deaths, a nd the suffe ring conseque ntly 
endured by hi s three surviving childre n. 

3. The Court's assessment 

165 . The Court has fo und a viola tion of th e ri ght to protection of life 
enshrined in Articl e 2 of the Conve ntion a nd of the ri ght to peace ful 
enjoyme nt of possess ions as protected by Article I of Protoco l No. I. It 
has a lso found a viola tion of the ri ght to a domes ti c remedy, as se t forth 
in Articl e 13 of the Conve ntion, in respect of both compla ints. 

(a) Pecuniary damage 

166. The Grand C hambe r obse rves, as the C ha mbe r did , tha t the 
a pplicant undoubtedly suffe red loss as a result of the viola ti ons found 
a nd tha t ther e is a cl ear causa l link betwee n those viola tions and the 
pecunia ry damage a ll eged, which may include compensation for loss of 
sources of income (see Salman, cit ed a bove,§ 137, a nd Zand Others v. the 
Uni ted Kingdom, cited above, § 11 9) . H oweve r, none of th e a pplicant's 
cla im s und er thi s head has bee n dul y docum ented. The a ll eged da mage 
includes compone nts which cannot be calcul a ted precise ly or a re based 
on such limited evide nce tha t a ny assess ment will inevitably involve a 
degree of specula ti on (see, a mong othe r authoriti es, Sporrong and Lonnroth 
v. Sweden (Article 50), judgment of 18 Dece mbe r 1984, Se ri es A no. 88, 
pp. 14-1 5, § 32, a nd Akdivar and Others v. Tu rkey (A rticl e 50), judgment of 
I April 1998, Reports 1998-11, p. 7 18, § 19) . 
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Th e Court wi ll therefore assess on an equit a ble bas is the a pplicant 's 
cla ims in respec t of pecunia ry da mage, having regard to a ll the informa­
tion in its possess ion, as required by Articl e 4 1. 

167. With rega rd , firstly, to the reimbursement of fun eral expe nses, 
th e a pplicant produced a n a rticl e from the 9 April 200 I iss ue of the da ily 
newspa per Sabah , wh ich report ed tha t a nothe r victim of the accident of 
28 April 1993, a Mr C. O zti.irk , had had to spe nd TRL 550,000,000 on 
the buria l of hi s wife a nd fo ur children. Th e Gove rnm ent contes ted 
th e evide nti a l valu e of that in fo rm a ti on but did not addu ce a ny other 
ev ide nce to cla rify the ma tt er. 

The Court conside rs th a t thi s cla im is not unreasona bl e s ince the 
a pplicant had to bury nine of hi s close re la tives. It the re fore awa rds in 
full th e a mount cla im ed unde r thi s head, na mely USD 2,000. 

168. As to th e a ll eged loss of fin ancial support , no ite mised pa rti cul a rs 
have been submitted in respect of this cla im. H oweve r, t he Gra nd 
C hambe r agree with the C hambe r's view th a t in the insta nt case each 
member of Lh e house hold mu st , in one way or a nothe r, have provid ed a 
contribution, if onl y an accesso ry one, to the sustena nce of a ll , a lthough 
the pros pect of future fin a ncia l support by the seve n minor children who 
di ed in the accident a ppea rs too di stan t. 

All things considered , the Court consid ers tha t an agg regate sum of 
EUR 10,000 should be awa rded unde r thi s head. 

169. As Lo the a ll eged loss resul t ing from th e des truction of t he 
applicant 's dwe lling, t he Court obse rves a t the out se t tha t, in the a bsence 
of a ny substa nti a tion , the sum cla im ed would a ppear excess ive . In thi s 
connection, it conside rs tha t the economic interes t which the subsidised 
housing acquired by the a pplicant may have represe nted should be taken 
into account in th e assess ment of damage (see pa ragra ph 156 a bove), 
a lthough this task is complica ted both by th e consta nt nuctuat ion in the 
ra tes of excha nge a nd infla tion in Turkey a nd by the t ra nsactions car r ied 
out by the a pplicant in rela tion to hi s Oa t (see pa ragraph 30 above). 

Th e C ha mber's assess me nt was based on t he ass umption tha t the value 
of the a pplicant 's dwe lling tha t was des troyed a mount ed to 50% of the cos t 
of dece nt housing offered a t th e tim e by Ista nbul C ity Council in th e 
c;obanc;e§ me a rea. The Gra nd C hambe r notes in this conn ection that, 
acco rding to a li st drawn up on 20 Ma rch 2001 by the city council , the 
council was offering housing in the c;oban<_;q me a rea for approxima tely 
TRL 10,400,000,000, which on tha t da te was equiva lent to EUR 11 ,800. 

Th at inform a tion a pa rt, the Court obse rves, again on the bas is ofi ts own­
inevil ably approxima te - calcula tions, tha t on 13 ove mbe r 1993, whe n the 
cont ract for the sale of the Oa t to the a pplicant was signed, the agreed price 
ofTRL 125,000,000 was equ ivalent to a pproximately EUR 8,500, a qu arter 
of which (EUR 2, 125) was paid imm edia tely. The remainder (equiva lent to 
EUR 6,3 75) was to be paid in 120 month ly instalm ents ofTRL 732,844. On 
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13 November 1993 the monthly insta lments we re equ ivalent to 
approxim a te ly EUR 53. H owever, on 24 March 1998, the da te on which the 
applicant prom i ed to se ll his Oat to E.B., the instalm ents corresponded to 
only EUR 3. According to ca lculat ion on the bas is of the excha nge ra tes in 
force betwee n 13 Novembe r 1993 a nd 24 March 1998, the average value of 
the insta lm ents was EUR 15. As the re is no reason to beli eve t ha t the 
a pplicant continu ed to pay the ins ta lments aft er 24 Ma rch 1998, it can be 
presumed tha t by tha t date he must have pa id, in addition to th e clown 
payment, the equivalent of a pproxim a tely EUR 780 in monthly 
instalm e nts towards the purchase of the Oa t, making a tot a l of 
a pproximate ly EUR 3,000, which is s ignificantly lower tha n the initi a l 
va lu e of th e Oa t. 

Il should a lso be born e in mind tha t from a t leas t Febru a ry 1995 
onwa rds, if not well be fore th a t da te, the Oa t in ques tion had been let 
to a ce rta in H .O. for a monthly rent of TRL 2,000,000 (approx ima tely 
EUR 4 1). In the thirty-seven months during wh ich the Oa t was leased, 
ending on 24 March 1998 when the undert aking to se ll it was signed, the 
applicant must therefore have rece ived a minimum of a pproxima tely 
EUR 1,500 in rent , wh ereas dur ing the same pe riod he had had to pay 
only EUR 550 in monthly insta lm ents. 

Furth ermore, on s igning the undertaking to se ll the Oat, the a pplicant 
rece ived 20,000 G erman marks from E.B.; that sum , equiva le nt a t the tim e 
to EUR 10,226, is s ignifi cantly higher tha n a ny a mount the a pp li ca nt 
wou ld ultim a te ly have had to spe nd on the purchase of hi s Oa t. 

In the li ght of th e forego ing, ass uming that th e ma rk et va lu e of th e 
a pplicant 's slum dwelling may be es tima ted according to the cr iteri on 
adopted by the C hambe r and that he must have spe nt a ce rt a in amount 
on accommoda tion while his Oa t was being le t out, th ere is still no reason 
for the Court to conclud e tha t those circumsta nces result ed in a loss 
g reate r tha n the profit the a pplicant seems to have made from th e 
transactions rela ting to his Oat. 

There is the refor e no need to affo rd redress to the a pplicant for t he 
des truct ion of his dwe lling, the findin g of a viola tion constituting in itse lf 
suffi cie nt just sat isfaction. 

170. As to the value of the movable property los t in the accide nt 
of 28 Apri l 1993, the Cou rt notes tha t on 30 lovember 1995 th e 
Is tanbul Administrative Court awarded the applicant compensa tion of 
TRL 10,000,000 und er this head (equival ent a t the tim e to 
approximate ly EUR 208) . In making that award, howeve r, t he court 
refu sed to take into acco unt any electrical a pplia nces a ll egedl y owned by 
the a pplicant , on the ground tha t his dwelling did not have electricity (see 
pa ragraph 40 above). Furth ermore, the com pe nsation awarded has never 
bee n paid to the applicant. The Court refers to its conclusions on these 
pa rti cul a r points (see paragra phs 152, 153 and 156 a bove) and conside rs 
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tha t the outcome of the administra tive proceeding cannot be tak en into 
account for the purposes of Article 4 1 of the Conve ntion. 

Accord ingly, and des pite the lack of a ny indica tion by the applicant of 
the na ture a nd qua ntity of th e movable property which he may have 
owned, th e Court has unde rtake n a ca reful exam ina tion of the household 
items in the ca talogues subm itt ed to it , bea ring in mind th e method s 
of ca lcul a tion adopted in previous similar cases (see Akdivar and Others 
(Art icle 50), cit ed a bove, and MenteJ and Others v. Turkey (Art icle 50), 
judgm cnt of24July 1998, Re/Jorts 1998-IV, p. 1693, § 12). 

Consequ ently, having regard to the living conditions of a house hold on 
a low income, th e Gra nd C hamber agrees with the Chamber tha t 
consid era tions of equity justify an aggrega te award of EUR 1,500 under 
this head . 

(b) Non-pecuniary damage 

171. With regard to non-pecuniary da magf'. , th r. Gra nd Chamber sees 
no reason to depart from the C ha mber's position. It acknowledges tha t th e 
applicant undoubtedly suffe red as a result of the violatio ns it has found of 
Articles 2 a nd 13 of the Co nve ntion. The Court agrees with the Gove rn­
me nt , however , that th e a mounts cl a im ed under thi s head a re excess ive . 
Being ca ll ed upon to make an equitab le assessment, it has to take into 
acco unt the particular circumstances of the case, including the suffering 
which must a lso have affected the a pplicant 's three surviving children, 
Hi.isam e ttin , Ayd111 and H a lef Onerydd1 z, born on 10 October 1980, 
10 O ctobe r 198 1 and IOJuly 1982 respectively. 

Like the Court's findin gs of a viola tion, the decis ions given by the 
Turkish courts after the judgment on the merits have admittedly afford ed 
the applicant a measure of repa ra ti on for non-pecuni a ry damage, al though 
they have not fully redressed th e damage sustained under that head. Th e 
Court consid ers , howeve r, tha t th e TRL 100,000,000 (eq uivalent a t th e 
time to approximate ly EUR 2,077) awa rded to the a pplicant by th e 
administra tive courts in compensation for non-pecunia ry damage cannot 
be ta ke n in to consid era tion unde r Article 4 1, see ing that the authorities 
have never pa id tha t sum and that, in t he ve ry particu la r circumsta nces 
of the case, the app li cant 's dec is ion not to initia te e nforce ment pro­
ceedings in ord er to obtain the sum cannot be regarded as a waive r of his 
entitl ement to it (see, mutatis mutandis, Neumeister v. Austria (Articl e 50), 
judgm ent of7May 1974, Se ri esAno.17,p.16,§36). 

All things considered, and having regard to its relevant case-law 
conce rning the applica tion of Articl e 4·1 in respect of the minor children 
or re lat ives of victims of violations of Article 2 (see t:;akzcz v. Turkey [GC], 
no. 2365 7 /94, §§ 8 and 130, ECHR 1999-IV), the Court decid es to 
award Mr Ma§alla h Oneryild1z and his three surviving ad ul t children, 
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Hi.i samet tin , Aydin a nd H a lef Oneryild1z, EUR 33,750 each for non­
pecuniary damage, ma king a n aggrega te sum of EUR 135,000. 

B. Costs and expenses 

1. The /Jarties ' submissions 

172 . The a pplicant cla im ed USD 50,000 in respect of legal fees only, 
including USD 20,000 for th e work don e by hi s represe ntative in th e 
wr it ten a nd oral proceed ings befor e the Gra nd Chamber. H e asse rt ed 
tha t the presentat ion of hi s case before the na tiona l courts a nd the 
Strasbourg institutions had e nta il ed more than 330 hours' work a t a rat e 
of USD 150 pe r hour, in acco rda nce with th e Is ta nbul Ba r's scale of 
minimum fees . 

173. The Government submitt ed that the a pplicant 's cla ims for cos ts 
a nd expenses were aga in excess ive and unju stifi ed. 

2. The Chamber judgment 

174. In the proceedings before the C ha mbe r, th e a pplicant cla im ed 
USD 30,000 in legal fees a nd USD 790 for sundry ex pe nses. In the 
ab~ e nce of a ny rece ipts or other vouchers, the Chambe r he ld that it was 
no t sa ti s fi ed that the applicant had incurred those expe nses a nd awarded 
him EUR 10,000, less the EUR 2,286.50 pa id by the Council of' Europe in 
legal a id. 

3. The Court's assessment 

175. The applicant has continu ed to rece ive legal a id in the proceed­
ings under Article 43 of th e Convent ion. In add ition to the EUR 2,286.50 
he had a lready rece ived from the Council of Europe, he was granted 
EUR I , 707 .34 for the pre pa ra tion of hi s case aft er it had been ref erred to 
the Grand C hamber. 

The Court has consis te ntly he ld that cos ts a nd ex penses will not be 
awa rd ed under Article 4 1 unless it is es ta blished tha t they were actu a ll y 
incurred, we re necessari ly incurred a nd a re also reasona bl e as to qu antum 
(see Sahin v. Germany [CC] , no. 30943/96, § 105, ECHR 2003-VIII). In th e 
instant case the a pplicant has not substantiated hi s cl a ims by re levant 
docum ents or provided de ta il ed ex pla nations as to the work clone by his 
represe nta tive on issues re la ting to Art icles 2 a nd 13 of th e Convent ion 
a nd Articl e I of Protoco l No. I , th e provisions found to have bee n 
breached. 

In accorda nce with Rul e 60 § 2 of the Rules of Court, the Court cannot 
therefo re a llow the appli cant 's cla im as it sta nds. H owever, the a pplicant 



ONERYILDIZ v. T URKEY.J UDGMENT 145 

mu st have incurred some cos ts for the work done by his lawyer in 
represent ing him in the written a nd ora l proceedings befor e the two 
Conventio n bodi es (see, mutatis mutandis, Labita v. It a!:J1 L GC], no. 26772/95, 
§ 2 10, ECHR 2000-IV). The Court is prepared to accept that in the 
present case, which is indisputably complex , tha t tas k took the number of 
hours claimed . That said , it re itera tes that, as regards fees, it does not 
conside r itse lf bound by dom es ti c scales a nd pract ices, a lthoug h it may 
de rive som e ass is tance from the m (see, for example, Tolstoy Miloslavsky 
v. the United Kingdom, jud gment of 13 July 1995, Series A no. 3 16-B, p. 83, 
§ 77). 

Ma king it s assess m e nt on a n equitab le bas is, the Court conside rs it 
reasona ble to awa rd the a pp li cant EUR 16,000, less the EU R 3,993.84 
pa id by th e Council of Europe in legal a id for the proceedings as a whole 
be for e the Convent ion inst itutions. 

C. Default interest 

l 76 . The Court conside rs it a ppropriate tha t the default int erest 
should be based on th e margina l le nding ra te of the European Ce ntral 
Ba nk , to which should be added three percentage points. 

FOR THESE REASONS, THE COURT 

1. Holds una nimously tha t the re has been a viola tion of Articl e 2 of 
the Convention in its substant ive aspect, on account of th e lack of 
a ppropriate steps to preve nt th e accid e nta l dea th of nine of the 
applicant 's close relat ives; 

2. Holds by s ixteen vo tes to one that th ere has a lso been a viola tion of 
Articl e 2 of the Conve nt ion in its procedural aspect, on acco unt of the 
lack of adequ a te prot ection by law safegua rding th e right to li fe ; 

3. Holds by fift ee n votes to two that the re has bee n a vio la tion of Articl e 1 
of Protocol No. l ; 

4. Holds by fift ee n votes to two tha t th ere has bee n a vio la tion of Articl e 13 
of the Conven tion as rega rds the compla int under the substa ntive head 
of Articl e 2; 

5. Holds by fift een votes to two tha t the re has a lso been a violat ion of 
Art icle 13 of th e Conve ntion as rega rds the complain t und er Articl e I 
of Protoco l No. l ; 

6. Holds una nimously th a t no sepa rate issue aris es under Articl e 6 § 1 or 
Article 8 of the Convent ion; 
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7. Holds una nimously 
(a) that the res pond ent Sta t e is to pay, within t hree months, the 
fo llowing amount~, exe mpt from a ny taxes or du t ies, to be conve rt ed 
into Turki sh li ras at the ra te a pplicable a t the el ate of se ttl em en t: 

(i) to the a pplican t, Mr Ma§all a h On erydclt z: 
- USD 2,000 (two thousand U nit ed Sta tes dolla rs) a nd EU R 45,250 
(forty-five th ousand two hundred a nd fifty euros) fo r pecuni a ry a nd 
non-pecuniary d a mage; 
- EUR 16,000 (s ix tee n thousand e uro ·) fo r cos ts a nd ex penses, less 
the EUR 3,993.84 (three thousand nine hundred a nd nin e ty-three 
e uros eighty-fo ur ce nts) a lready received from th e Coun cil of 
E u rope; 
(ii ) Lo each of his adult sons, Hiisamet tin , Aydin a nd H a lef 
O nerytld1 z, EUR 33,750 (thirty-t hree thousand seven hundred a nd 
fift y e uros) fo r non-pecunia ry da mage; 

(b) t ha t from the expiry of th e a bove-m e ntioned three months until 
set tl e men t sim ple int e res t sha ll be payable on the a bove amount s a t a 
ra te equa l to the ma rg ina l le nding rate of the European Ce nt ral Ba nk 
during the de fa ult peri od plu s t hree percentage points; 

8. Dismisses una nimously the re ma inde r of t he a pplicant 's cla im s fo r just 
sa ti sfacti on. 

Done in E nglish a nd in F re nch, a nd d elivered a t a public hearing in the 
Huma n Ri g hts Building, Strasbourg, on 30 Nove mber 2004. 

Pa ul MAHONEY 

Registrar 

Luzi us WLLDHABER 

Pres ident 

In accord a nce with Article 45 § 2 of the Conve nti on a nd Rule 74 § 2 of 
th e Rules of Court , the fo llowing sepa ra te opi nions a re a nnexed to thi s 
juclg m ent : 

(a) pa rtly dissen t ing opinion of Mr Tiirm en; 
(b) pa rtly dissenting opinion of M rs Mularoni. 

L.W. 
P .J.M. 
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PARTLY DISSENTING OPINION OF JUDGE TURMEN 

I agree with the majority that ther e has been a viola tion of Art icle 2 in 
it s subst antive as pect as the authoriti es fa il ed to ta ke appropria te steps to 
safeguard the lives or those within th eir jurisdiction. 

However, I regre t tha t I am un able to agree with the majority that 
there have also been violations of Art icle 2 in its procedural aspect, 
Articl e 1 of Protoco l No. 1 a nd Art icle 13. 

1. Article 2 (procedural aspect) 

The judgment d id not find any prob lem with the inves tigat ion 
(paragrap h 11 3), which identi fi ed those respons ible for the incident and 
brou ght them to justi ce. Th e two mayors we re convicted under Article 230 
of the Turkish Criminal Code. 

However, the majority found a viola t ion or the procedura l as pect or 
Art icle 2 on the gro und that the tr ia l courts did not secure the full 
accountability of State offici a ls and did not impl ement effect ively the 
provisions of domes tic law - that is, because the na tional courts applied 
Art icle 230 of th e Cr imina l Code (negligence in the pe rform a nce or public 
dut ies) and not Art icle 455 (death through ca reless ness or neglige nce) . 

I do not agree with this conclusion for the fo llowing reasons. 
Firs t of a ll , the majority a re of the opinion that the re has been a 

violat ion of the procedural aspect of Art icle 2, not because of the lack of 
an effective invest igation, but because of the judicia l proceedings or, more 
precisely, the application of domes ti c legisla tion. Th is is a who lly new 
a pproach, which does not have any precedent in the Court 's case-law. If 
th e majority hold th e view tha t the remedy tha t exis ts unde r domestic 
law is not an effective one, then this ra ises a probl em under Article 13, 
not und er Article 2. 

Secondly, it seems contradictory to state, on the one ha nd , that th e 
invest iga tion is an effective one and, on the other, that the decision of th e 
domest ic court violates the Convention. 

Such an approach igno res the fact tha t th e decision of the domes tic 
court is based on the facts that a re de te rmined by the inves tiga tion. 
How is it then poss ibl e for the Court to criticise the decision of the 
domest ic court wh il e acce pting the effectiveness or the invest igat ion? 
In circumstances where the invest igat ion is effective, to conclude that 
the proced ural as pect of Art icle 2 has been violated wou ld require an 
examination or the fac ts, which wou ld make the Court a fourth- instance 
court. It is well-es tabli shed case-law that the es tablishment of the facts a nd 
the interpretation a nd applica tion of domes tic law are a matter for the 
national authoriti es (see, inter alia, Kemmache v. France (no . 3), judgment of 
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24 Nove mber 1994, Se ri es A no. 296-C, pp. 86-87, § 3 7, a nd Kaymaz u. Turkey 
(dee.), no. 37053/97, 16 M a rch 2000). 

Thirdly, the m aj ority do not a ttach a ny weig ht to the fac t th a t the 
a pplicant by hi s own behaviour contribut ed to th e c reat ion of a risk to life 
a nd caused the death of nin e m embers of hi s own famil y. It is not 
contes ted tha t the a pplicant (a) built a n ill ega l dwelling on la nd that did 
not belong to him , a nd (b) did so a t a ve ry clo e dis ta nce to the rubbi sh t ip . 

The neglige nce of the a uthoriti e a nd t ha t of the a pplica nt constitut e 
essentia l e le me nts of causality. They a re both conditions sine qua non of th e 
ha rm caused. Ne ith er of t he m a lone wo uld have bee n suffi cient to cause 
the ha rm. Th e death of nine people was due to t he neglige nce of both th e 
a uthoriti es a nd the a pplicant. 

Apa rt from thi s, a n independ e nt offe nce was committed by th e mayo rs , 
na mely neglige nce in the pe r for ma nce of th e ir duti es. The Fifth Division 
of the Is ta nbul C rimina l Court , in its judg me nt of 4 April 1996, took 
a ll these e lem ents into account a nd cl ecicl ecl to a pply Articl e 230 of t he 
C rimina l Cod e (nt'.g li ge nce in the performa nce of public duti es) a nd not 
Article 455 (homicid e by negli gence) . In fac t, both mayo rs were convicted 
unde r Articl e 230. The Court of Cassat ion uphe ld th e judg ment. Th e 
judgm ent speaks of the r es ponsibility of both m ayo rs a nd of the a pplicant 
fo r th e d ea th of nin e people. Th e judges of th e Istanbul C rimina l Court 
a lso took into cons ide rati on th e ex pe rLs' reporl , which a pportioned 1 ia bility 
for the accident as foll ows : 2/8 to Ista nbul C ity Council , 2/8 to U mra ni ye 
Dis tri ct Council a nd 2/8 to th e slum inha bita n ts " for put t ing t he m embers 
of th eir fa mili es in cl a nger by se ttling nea r a mounta in of was te" (see 
pa ragra ph 23 of the judg me n t) . 

It is therefo re not t ru e tha t, as is sta ted in paragra ph I l 6 of th e 
juclg ment , the domes tic court in its judgm ent did not acknowl edge "any 
res ponsibility for fa iling to protect the ri ght to life". The dom es tic court 
we ighed up the responsibilities of the a pplicant a nd th e mayors a nd 
reached a conclus ion within its ma rg in of a pprecia tion. This is a lso 
admitted by th e majority, when it is sta ted in pa ragraph l 16 tha t "it is not 
for th e Court Lo address such issues of dom es tic law conce rning individu a l 
crimina l responsibili ty, tha t being a ma tt e r fo r assess m ent by th e na ti ona l 
court s, or to de live r guilty or not-guilty ve rdicts in tha t rega rd ". 

H oweve r, such a n express confirm a ti on of the bounda ri es be tween the 
na ti onal courls a nd the S tras bourg Court, which is in lin e with th e Court 's 
case-law, ma kes it more diffi cul t to unders ta nd th e reason for findin g 
a viola tion of the procedura l as pect of Articl e 2. In the opinion of 
t he m aj ority, iss ues of domes ti c law conce rning individua l cri m ina l 
res ponsibili ty a re a ma tte r for assess me nt by the na tiona l court s, but 
if the na tiona l court decides for good reasons to a pply one Arti cle of 
the C rimina l Cod e ra ther tha n a noth er , this may cons titute a lack of 
pro tection by law safegua rding the ri ght to life . 
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Fourthl y, it is not clear rrom the judgm ent why the major ity d ecided LO 
cha nge the principl es establi sh ed in the Court's ea e-law rega rding the 
a bse nce or a cr imina l-law re m edy in cases or un int e nt iona l loss or lire . In 
Calvelli and Giglio v. l ta01 ([CC] , no. 32967/96, ECHR 2002-1) , Mastromatteo 
v. l ta01 ([GC] , no. 37703/97, ECHR 2002-VIII) , a nd Vo v. France ([GC], 
no. 53924/00, ECHR 2004-VIII), the Court expressed the view tha t " ir th e 
inrringe me nt or th e r ight to lire or to persona l integrity is not caused 
inte nti ona ll y, the pos itive obliga ti on imposed by Art icl e 2 to se t up a n 
e ffec t ive j ud icia l sys tem does no t necessar ily req ui re t he provision of' a 
c rimina l-law re medy in eve ry case ''. In thi s pa rt icu la r case, the majo rity 
have departed from that case-law. In paragraph 93 or th e judgment, the 
majority ex press t he view tha t " in a reas uch as that in issue [it may be 
pres um ed tha t wha t is m eant is environm enta l da m age], the a ppli cab le 
p ri nciples a re ra th er Lo be fo u nd ... in re lat ion no tab ly to the use or le th a l 
force" . 

Both in Galvelli and Giglio a nd in th e prese nt case, what is in iss ue rrom 
the perspect ive or cr im ina l law is dea th caused by neglige nce. As f'ar as 
the degree of neglige nce is conce rn ed, it is difficult to ma ke a di s t inc ti o n 
be tween th e neg lige nce or a gynaecolog ist who knew tha t the birth of' th e 
chi ld car ri ed a hig h risk s ince th e mothe r was a leve l-A di a be t ic a nd th e 
fo e tus was too la rge for a na tura l birth , a nd ye t not only fa iled to ta ke 
precautionary measures but was a lso a bsent during the birth (Calvelli and 
Giglio), a nd that or two mayo rs who oug ht to have kn own rrom the experts' 
repo rt tha t th e r ubbi sh t ip ca rri ed a hig h r isk a nd ye t fai led to ta ke any 
meas ures to prevent such a n acc ident. 

2. Article 1 qj'Protocol No. 1 

In res pect or Articl e I of Protoco l No. I , I ru lly subscribe LO the vievvs 
ex pressed by Judge Mu la ro ni in paragraph 2 or he r pa rt ly di ssenting 
op111t0n . 

It is noteworthy that the Cou rt , imm ediat ely artc r Kopeck} v. Slovakia 
([GC], no. 449 12/ 98, ECHR 2004-IX), where it conso lida ted its case-law 
regard ing the mean ing or " possess ion" und er the Conve ntion , has now 
introduced a new crite r ion for the d e term ina ti on of a possess ion - the 
tole ra nce of t he nationa l a uthoriti es . Such a new concept , I fear, may 
lead Lo undes irab le co nseque nces, uch as ex te nd ing the Convent ion 's 
protecti on to ill ega lly cons tructed bu ild ings , a nd may encourage ill ega l 
s itu a t ions. 

3. Article 13 

T he judgm ent , having exam ined th e effect ive ness of t he cr im ina l-l aw 
re medy under Art icl e 2, li mits t he scope of its exa m ina t ion of t he Art icle 13 
compla int to t he effect ive ness or t he adm inis trat ive-law re m edy. 

http://ONF.RYII.DI/
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In a judg m ent of 30 ove mbe r 1995, the Is ta nbul Admini s tra tive Court 
orde red the na tio na l a uthoriti es to pay the a pplicant a nd hi s chi ldre n 
100,000,000 Turkis h li ras (TRL) fo r non-pecuni a ry da mage a nd TRL 
10,000,000 for pecunia ry da mage. Th e decision was se rved on the a ppli cant. 

As is clearly s ta ted in the C ha mber 's judg m ent, " ... the a pplicant has 
neve r requ es ted paym ent of the compensa tion awa rd ed him , a fact that he 
did not di spute moreove r" (parag ra ph 11 7 of th e C ha mber judg me nt ; thi s 
fact has bee n omi tted in the Gra nd C ha mbe r's judgm e nt ) . 

The a pp licant did not compla in about the non-paym ent of the compe n­
sa tion because he did not wish to rece ive it. H ad he contacted th e mayor's 
offi ce a nd g ive n his ba nk account numbe r, he would have rece ived th e 
compe nsa ti on awa rd ed . H ow is it po s ibl e for th e a uthoriti es to ma ke th e 
payment without a ny knowledge of t he a pplicant 's address or ba nk acco unt? 

It is there fo re not correct to hold th e Gove rnm ent res ponsibl e fo r t he 
non-paym ent or the compe nsa ti on. 

As to the le ngth of th e admini s tra ti ve court proceed ings, the majority 
expres th e view tha t th e proceedings las ted fo ur yea rs, e leve n months a nd 
ten days, which re nde rs the admini s tra ti ve court re medy ine ffec tive. 

I do not agree with this view. 
The proceedings las t ed fo ur yea rs a nd e leve n months before fo ur leve ls 

of jurisdi ct ion. Th e fac ts of the case revea l that the re we re not a ny 
sig nificant pe riods o f' inactivity a t t ributa bl e to the nat iona l courts. 

T he maj ority hold the view tha t th ere was "a lac k of dil ige nce on 
the pa rt of the do mest ic court" . However, no reason is g ive n fo r thi 
conclu sion. It is reached without examining the court proceedings a nd 
wit hout a pplying the Court 's we ll-establi shed cri te ri a regarding th e 
le ng th or proceedin gs, name ly th e co mplex ity or the case, the conduct or 
the applica nt a nd th e cond uct of the jud icia l a ut ho riti es. 

Jn concl usion, the re has been no viola ti on of Article 13. 

4. Article 41 

I agree wit h th e a moun t of j ust sa ti sfacti on to be pa id to the applican t. 
H owever, I di sagree with th e reaso ning in calcul a ting t he award. It ccms 
that, in ca lcul a ting the a mount , a ll nine me mbers of th e a pplicant 's 
house hold have bee n g ive n equ a l we ight a nd a re descri bed as "close 
relat ive" of the a pplican t (pa ragra ph 167 of t he judg mcn t) . 

H owever, read ing paragrap h 3 of the judgme nt, it becomes clea r 
that on e of t he e "close re lat ives", S1d1ka Zo rlu , was the "concubine" of 
th e applicant. This is pe rh aps the first tim e tha t t he Court , in decid ing 
th e a moun t to be pa id by way of jus t sa ti sfact ion, has ta ke n into account 
a n a pp licant 's concubine a nd g ive n he r the same we ig ht as hi s wife a nd 
child ren. Such a n a pp roac h may have undes irable implicati ons for the 
Cou rt 's case-law in t he future. 
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PARTLY DISSENT! G OPINION OF J UDGE MULARONI 

(Translation) 

I. I fully agree with th e reasoning and conclusions of the majority 
regarding Article 2 of the Conve ntion in both its substantive and it s 
procedura l aspects. 

2. H owever, I consider that Arti cle I of Protocol No. I is not applicab le 
in the prese nt case. This provision guarantees the right of property. In its 
case-law, the Court ha clarified th e concept of possess ions, wh ich may 
cover both "ex ist ing possess ions" a nd assets, including claims, in res pect 
of wh ich the applicant can argue that he has at leas t a " legitimate 
expecta ti on" of obta ining effective e njoyme nt of a prope rty right. By way 
of cont rast , the hope of recognition of a property r ight which it has bee n 
imposs ible to exe rcise effect ive ly cannot be consid ered a possess ion with in 
the meaning of Art icle I of Protocol No. I (see, a mong other authorities, 
Marckx v. Belgium, judgment of 13 Jun e 1979, Se ri es A no. 3 1, p. 23, § 50; 
Prince Hans-Adam II ef Liechtenstein v. Germany [GC], no. 42527/98, § 83, 
ECHR 200 1-VIII; a nd Kopeck} v. Slovakia [GC], no. 449 12/98, § 35, ECHR 
2004-IX). 

It was not d isputed before the Court that the appli ca nt 's dwe lling had 
bee n e rected in breach of Turk ish town-p lan ning regula tions a nd had not 
conform ed to the relevant technical standards, or that the land it had 
occupied belonged to the Treas ury (see paragrap h 125 of the judgme nt) . 
The a pp licant was unab le Lo prove that he had a property right over the 
la nd in qu es tion or that he could legitim ate ly have app li ed to have the 
property trans ferred to him under section 2 1 of Law no. 775 of 20 July 
1966 or the success ive amend ments Lo th a t law. 

The majority ac knowledge that "t he Court cannot conclude that the 
appli cant 's hope of having the land in iss ue t ransferred to him one day 
const ituted a cla im of a kind that was suffi cie ntly es tablished Lo be 
enforceable in the cou rt s, and hence a dist inct ' possess ion ' within the 
meaning of the Court's case- law" (sec paragraph 126 of the judgmc nl in 

fine). However, in Lead of drawing the app ropria te conclusions from th is 
reasoning a nd findin g tha t Art icle I of Protoco l No. 1 was not app licab le, 
they adopted a new adm iss ibili ty crit erion for this Article : the relevant 
authorities' to lera nce of t he app lica nt 's ac tion for a lmost five yea rs, 
lead ing Lo the conclu ion that those aut horiti es acknowledged de facto 
tha t the applicant a nd hi s close rela tives had a proprietary inte res t in 
their dwe lling a nd mova ble goods (see pa ragraph 127), which was of a 
suffi cient na ture a nd uffi cient ly recognised to co nstitute a substan tive 
in teres t and hence a "possession" within the meaning of th e ru le la id clown 
in the first sentence of Articl e I of Protoco l No. I (see pa ragra ph 129). 
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I am unab le to agree with t hi s reasoning. 
In my opinion, ne ith er impli cit tolerance nor oth er hum a nita ri a n con­

siderat ions ca n suffice lo leg iti m ise the a pplica nt's action unde r Art icl e I 
of Protoco l No. I. Nor should these factors be used by th e Court to justify a 
conclusio n which is ta ntamount to removing app li cant s (Mr Onerydd1z in 
thi case, but a lso a ny futur e a pplicants who have e rected buildings 
illega lly) from t he a mbit of nationa l town-pla nning and bu ilding laws a nd , 
to a n ex te n t, indirect ly condoning t he spread of th ese ill ega l dwe llings. 

I cons ider tha t th e majo rity's conclusion that Art icl e I of Protoco l No. 1 
is a pplicable m ig ht have pa radox ical e ffects. I a m thinking, for example, 
of the sp lendid vill as a nd hote ls bui lt ill ega lly on the coast or elsewhere 
which, und er nat iona l legisla tion , cannot be acq uired by adve rse posses­
sion; will the m e re fac t that th e re levant a uthor iti es have tolera ted such 
buildings for fi ve yea rs now be suffi cie nt to m a in ta in that those who bu il t 
th em in nagrant breach of the law have a n a rg ua bl e cla im unde r Ar ti cl e 1 
of Protoco l No. I? Such a conclusion wo uld mak e it much more difficul t fo r 
th e a uthor iti es (at e ith er nationa l or loca l leve l) to take a ny action to 
e nsure complia nce wi th town-pla nning laws a nd regulat ions where, for 
insta nce, they have inherit ed a n illega l s itua tion as a result of a peri od of 
admini st ra ti on by less scrupulou s a uthoriti es. 

Last ly, I find it hard to acce pt tha t whe re bu il dings have bee n e rec ted in 
breach of town-pla nning regul a ti ons, S ta tes he ncefo rth have a posi Li ve 
ob ligat ion to protect a right of property that has neve r bee n recognised 
in domest ic law a nd should not be, since in many cases it could be 
exe rcised to the de trim ent of th e rig ht s of oth ers a nd th e ge ne ra l inte res t. 

I have the refore concl uded tha t Arti cle I of Protoco l No. I is not 
app li cable and, conseque 11tly, has not bee n breached. 

I shou ld acid that even ifl had concluded tha t Article I of P rotoco l No. 1 
was app li cabl e -wh ich, I r epeat, I did not- I wou ld have conside red , un like 
the majority (see paragraph 137 of the judgm ent) , tha t the applica nt 
could no longe r cl a im to be a victim . In my view, the a llocat ion of 
subs idised housing on very favou rab le terms may be rega rd ed as a n 
acknowl ecl gm ent in substa nce of a viola t ion of Art icle 1 of Proto ol l o. I, 
such a meas ure being probably the bes t fo rm of redress conceivab le in the 
present case . 

3. H aving regard to th e circumstances of the case a nd to the reasoning 
which led th e Court to find a violat ion of Articl e 2 of the Convent ion in its 
procedu ra l aspect, I co nsid er that it was not necessa ry to exam in e the case 
under Art icl e 13 as regards the compla int under th e substantive head of 
Art icle 2. 

4. In view of my conclusions under Articl e I of Protocol No. 1, I cons ide r 
th at the re was no violat ion of Articl e 13 as rega rds the compla in t unde r 
Art icle I of Protoco l o. I. 
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SUMMARY 1 

Non-execution of judgments awarding salary arrears to employees of a 
State-owned company 

Article 6 § 1 of the Convention 

Right to a court - Non-execution ofjudgments 

Article 1 of Protocol No. 1 

Peaceful enjl!)!ment of possessions - Non-execution of j udgments awarding salary arrears to 
emplf!YeeS qf a State-owned companJ' 

* 
* * 

The te n a pp licants, who had worked fo r a State-owned compa ny which had 
perform ed construction work a t C hernobyl, instituted proceeding see king 
recove ry of sa lary a rrears a nd othe r paym ents from the ir forme r e mployer. 
Judgments in th eir favour were give n by th e district cour t between 1997 and 
2000. H owever, a ll the judg me nts rem a in to a la rge ex te nt unenforced . The 
Ministry of E ne rgy inform ed one of the a ppli cants that the delay in th e payment 
of the sa la ry a rrears was caused by the diffi cult economi c situat ion of th e de btor 
compa ny, which required a solution a t State level. The debtor co mpa ny was 
liquidated in 2002. The a pplica nts' writs of execution we re forward ed to th e 
liqui dation comm iss ion but proceedings a re st ill pe nding. Enforcem ent of th e 
judgme nts prior to th e debtor co mpa ny's liquida tion would have required a 
spec ia l a uthorisat ion from th e Ministry fo r Emergencies for a ttachm ent of th e 
company's property, which was not granted . 

Held 

( I) Governme nt 's prelimin ary obj ec ti on (compa tibility ra tione jJersonae - State 
lia bility): The Governm ent ma inta in ed th at the de btor compa ny was a sepa rate 
lega l entity a nd that the State could not be he ld res ponsibl e fo r its deb ts. 
Howeve r, t hey had not demonstra ted that the compa ny e nj oyed s ufficie nt 
ins titutiu11a l a nd opera tiona l ind epend e nce from the State to a bso lve t he lat t er 
from responsibility und er th e Convention. Seve ra l e lem ents confirm ed the public 
na ture of th e company: firstly, the Sta t e was the biggest debtor of th e compa ny; 
secondly, governme nt control had a ppli ed not only to the company's co nst ructi on 
activitie but even to the t erms of e mployme nt by th e company; a nd thirdly, the 
Sta te had prohibited th e a ttachm e nt of the compa ny's property on account of its 
locat ion in an a rea which had been conta mina ted by radiation: obj ection di smissed. 

I. This ummary by th e Registry does not bind the Court. 
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(2) Article 6 (r ight to a co urt): G iven th e non-execution of t he judgme nts for 
pe riods which had las ted be twee n three and seven yea rs, including both th e 
en fo rce ment s tage a nd the o ngoing debt recovery in th e liquidat ion proceedings, 
the a uthoriti es had deprived th e provis ions of Art icle 6 § I of a ll use ful effect. 
Conclusion: violation (un a nim ously). 
(3) Art icle I of Protocol No. I : T he fa ilure by t he a uth orities to comply wit h the 
judgme nts had preve nted th e app lica nts from receiving in fu ll th e money to which 
they were en t itled. 
Conclusion: viola tion (unan imously). 
Art icle 4 1: Th e Court awarded each of the app li cants pecuni a ry damage 
corresponding to the outsta nding debts , and an amount fo r non-pecuniary 
damage. It a lso made an award for cos ts a nd expenses. 
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In the case of Mykhaylenky and Others v. Ukraine, 
The European Court of Huma n Rights (Second Sect ion), sitting as a 

C ha mbe r composed of: 
Mr J -P. COSTA, President , 
Mr A.B. BAKA, 
Mr I. CABRAL BARRETO, 
Mr K.juNCWIERT, 
Mr V. BuTKEVYCl-1, 
M rs A. MuLARONI, 
Mrs D.Joc1Er-r£,judges, 

a nd Mrs S. DOLLE, Section Registrar, 
H aving deliberated in private on 9 Novembe r 2004, 
Delivers the following judgment, which was adopted on tha t date: 

PROCEDURE 

l. The case origina ted in ten ap plicat ions (nos . 3509 1/ 02, 35 196/ 02, 
3520 1/02, 35204/02 , 35945/02, 35949/02, 35953/02, 36800/02, 38296/02 
a nd 428 14/02) against U kraine lodged with the Cou rt under Article 34 
of the Conve ntion for the Protect ion of Human Rights and Funda­
menta l Freedoms ("t he Convent ion") by eleven Ukrainian nat ionals , 
Ms Valentyna Mykola ivna Mykhaylenko, Mr Valentyn Andriyovych 
Mykhaylenko, Mr Grygoriy Stanislavovych Ganushevych, Mr Anato liy 
lva novych Marchenko, Ms O leksandra Romanivna Yude nok, 
Mr Vasyl Mykhaylovych Mys hko, Mr Vasyl Kindra tovych Bezpalko, 
Ms Galyna Stepanivna Zore nko, Mr Grygo riy Pavlovych Arkhitko, 
Mr Volodymyr Mykolayovych Lit skevich, Mr Mykhaylo Pavlovych 
Tys hche nko ("the applicants"), in September and Octobe r 2002. 

2. Th e a pplicants were represented by Mr G.M. Avramenko, a lawye r 
practising in C hernigiv. T he U kra inia n Government ("t he Government") 
we re represe nted by th eir Agents, Mrs V. Lutkovska, succeeded by 
Mrs Z. Bortnovska. 

3. On 28 Apri l 2003 t he Court decid ed to communica te the applica­
tions to the Government. U nder the provisions of Art icle 29 § 3 of the 
Conve ntion, it decided to examine the merits of the a pplications a t the 
same time as the ir admiss ibili ty. 

THE FACTS 

I. THE CIRCUMSTANCES OF THE CASES 

4. Ms Valentyna Mykolayivna Mykhaylenko was born in 195 1. 
Mr Valentyn Andriyovych Mykhaylenko was born in 1944. Mr Grygoriy 
Stanislavovych Ganushevych was born in 1950. Mr Anato liy lva novych 
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Marchenko was born in 1952. Ms Oleksa ndra Romanivna Yudenok was 
born in 1948. Mr Vasyl Mykhaylovych Mys hko was born in 1945. Mr Vasyl 
Kindra tovych Bezpalko was born in 1958. Ms Galyna Ste pa nivna Zorenko 
was born in 1939. Mr Grigo riy Pavlovych Arkhitko was born in 1960. 
Mr Volodymyr Mykolayovych Litskevich was born in 1956. Mr Mykhaylo 
Pav lovych Tyshchenko was born in 1949. All the applicants live in 
Chernigiv, Ukraine. 

5. Between 1997 a nd 200 1 the applicants instituted sepa ra te se ts of 
proceedings in the local domes tic courts, seeking the recovery of sala ry 
a rrea rs and other payments from their form er employer, the State-owned 
compa ny Atomspetsbud, which had carried out const ruction work a t 
C hernobyl within the zone tha t had been compulso rily evacuat ed (see 
parag raphs 29-30 below). 

6. By a decision of the Novozavodsky District Court of Chernigiv of 
14 April 1998, Ms Valentyna Mykhaylenko was awarded 4,849 hryv nas 
(UAH) in sala ry a rrears a nd other payments. She rece ived UAH 173.58 
on 7 Februa ry 2000 a nd UAH 76.09 on 17 O ctober 200 I. However, 
the judgment remains la rge ly unenforced, the outstanding debt being 
UAH 4,599.33 (the equiva lent of 707.59 euros (EUR)) . 

7. By a decision of the Novozavodsky Distri ct Court of Chern igiv of 
15 Dece mber 2000, Mr Va lentyn Mykhaylenko was awarded UAH 10,479 

· in sa la ry arrears. By another dec ision of the same court un 16 April 2002, 
he was awa rded UAH 2, 710 in compensation for th e delay in the payment 
of th e sala ry a rrears. Th e judgments remain unenforced, the tota l debt 
a mounting to UAH 13, 189 (the equivalent ofEUR 2,029.08). 

8. By a decision of the Novozavodsky District Court of Chernigiv of 
13July 1998, Mr Grygoriy Ganushevych was awa rded UAH 7,394 in sa la ry 
a rrears. H e received UAH 2 19.3 7 on 21 J anuary 2000 and UAH 116.03 on 
18 August 2000. Howeve r, the judgment remains .la rge ly unenforced, the 
outstanding debt being UAH 7,058.60 (the equival ent ofEUR 1,085.94). 

9. By a decision of the Novozavodsky District Court of Chernigiv of 
11 September 1997, Mr Anatoliy Marchenko was awarded UAH 4,528 in 
sala ry a rrears. By anoth er decision of the same court on 19 September 
200 I, he was awarded UAH 9,67 1. 75 in compensation for the delay in 
payment of those a rrea rs. He received UAH 1,000 on 17 February 1998, 
UAH 126.29 on 7 Febru a ry 2000 and UAH 55.27 on 20 October 2000. 
H owever, the judgments remain to a large extent unenforced, the 
out sta nding debt being UAH 13,0 18. 19 (the equivalent ofEUR 2,002.80) . 

10. By a decision of the Novozavodsky District Court of Chernigiv of 
18 November 1998, Ms Oleksandra Yudenok was awarded UAH 5,664 in 
sa lary a rrears and UAH 883 in compensation for the delay in the ir 
payment. On 7 February 2000 the applicant rece ived UAH 234.37 . 
The judgment rema ins la rge ly un enforced, the outsta nding debt being 
UAH 6,3 12.63 (th e equivalent ofEUR 97 1.1 7). 
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11 . By a decision of the Novozavodsky District Court of C hernigiv of 
24 Ma rch 1999, Mr Vasyl Myshko was awa rded UAH 8, 130 in sala ry 
arrears, but only UAH 4 18.62 were paid to him. The judgment remains 
to a large ex tent unenforced, the outstanding debt being UAH 7, 71 l.38 
(the equiva lent ofEUR 1, 186.37) . 

12. By a decision of th e Novozavodsky District Court of C hernigiv 
of 17 April 200 1, Mr Vasyl Bezpalko was awarded UAH 14,764 (the 
equiva lent of EUR 2,27 l.38) in salary arrears. Th e judgment remains 
u ncnforccd. 

13. By a decision of th e ovozavodsky Dist ri ct Court of C hernigiv on 
4 February 1999, Ms Galyna Zorenko was awarded UAH 6,596 in sa la ry 
a rrears. She received UAH 236. 12 on 7 February 2000 a nd UAH 103.5 1 on 
10 November 2000. Howeve r, the judgment remains large ly unenforced, 
the outstand ing debt being UAH 6,256.37 (the equiva lent orEUR 962.52) 

14. By a decision of th e Novozavodsky District Court of C hernigiv 
of I Apr il 1999, Mr Grygoriy Arkhitko was reinstated in his po t and 
award ed UAH 6,348.62 in sala ry a rrears. H e rece ived UAH 226.17 on 
7 February 2000 and UAH 99.64 on 18 August 2000. However, the 
judgment remains to a la rge extent unenforced, the outstanding deb t 
be ing UAH 6,022 .8 1 (the equiva lent ofEUR 926.59). 

15. By a decision of th e Iva nkivsky Dist rict Court of the Ki ev Region of 
10 June 1999, Mr Volo<lymyr Lit~ k ev ich was awarded UAH 6,444.45 
in sala ry a rrears. H e rece ived UAH 61.12 on 16 November 1999, 
UAH 171.57 on 8 February 2000 and UAH !Ol.1 3 on 18 August 2000. 
Howeve r, the judgment remains la rge ly unenforced, th e outstanding 
debt being UAH 6, 110.63 (t he equiva lent of EUR 940. 10) . 

16. By a decision of the ovozavodsky Distr ict Court of C hernigiv of 
16 O ctober 200 I , Mr Mykhaylo Tyshchenko was awarded UAH 8,340 (the 
equivalent of EUR 1,283.08) in salary arrears. Th e judgment remains 
unenforced. 

17. By a lette r of 17 June 1999, the Ministry of Energy informed 
Mr Grygoriy Ganushevych tha t the delay in the payment of sa la ry 
arrears was du e to the debtor company's difficult eco nomic situation, 
caused by the failure of third parti es to pay their debts to the compa ny. 
According to the Ministry, the company's situation required a solution a t 
State level. 

18. By a lett er of 5 May 200 I , th e same Ministry in formed Mr Grygor iy 
Ganushevych that , des pite its efforts , the debto r company's econom ic 
situat ion had not improved . The Ministry mentioned tha t the Ministry 
for Emerge ncies and the Prot ect ion of the Popu lat ion from the Conse­
qu ences of the Chernobyl Catastrophe 1 ("t he Ministry for Emergencies") 

I. In July 2004 the Minis try was divided into th e Ministry for Emergencies and the Stale 
Committee fo r C hernobyl Affa irs. 
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was Atomspetsbud 's la rges t debtor. The Minist ry inform ed the applicant 
tha t th e company's manage ment had as ked it to decide on the expediency 
of th e company's continu ed ex istence. 

19. At the end of 200 I the sixth , seventh a nd ninth applicant s insti­
tuted sepa ra te proceedings in the Peche rsky District Court of Kiev against 
th e Ukrainian Pres ident, th e Ukrain ia n Cabinet of Ministers, the Ministry 
of Energy a nd the Ministry of Justi ce, seeking compensation for the pecu­
nia ry a nd non-pecunia ry da mage caused by the non-enforcement of the 
judicia l decisions in their favo ur. In three sepa rate decisions of 29 J anua ry 
2002, tha t court found aga inst the applicants, stating tha t, in the event of 
non-enfo rce ment , the a pplicants had the option of lodging the a ppropria te 
claim s for damages against the Sta te Bailiffs ' Service, rather than the above 
defe ndants, whose responsibility for the non-enfo rcement had not bee n 
proved by the claimants. The a pplicants did not appea l against those 
decisions under the ordina ry appea l procedure or on po ints of law. 

20. In the ir joint le tte r of 3 1 October 2002 to the U kra inia n Prim e 
Minister, a ll the applicants gave notice that th ey had lodged applications 
wit h th e European Court of Hum an Rights a nd proposed a fri end ly se ttl e­
ment of the matter. They reques ted full enforcement of the decisions and 
compensat ion for damage ranging from UAH 20,000 to 50,000 each. 

2 1. In reply, the Agent of th e Governm ent inform ed the appli cants 
tha t fri endly-se ttl ement proceedings cou ld on ly be s ta rted fo llowing th e 
Court 's admi ssibility decision. She furth er in form ed the app li cants of th e 
la rge number of writs of execution pending against the debtor company, 
amounting to UAH 3,849,3 12 1

• However, enforce ment of th e judgments 
through the seizure of prope rty required specia l authoris a tion from 
the Ministry for Emergencies, since the debtor company's property was 
located within the Chernobyl a rea, which was contamina ted by radi a t ion. 

o such authorisation was g ra nted. 
22 . By a n order of the M inist ry of En ergy dated 27 June 2002, the 

debtor compa ny was liquida ted and a liquida tion commiss ion es tabli shed. 
23. As a result , betwee n 7 October 2002 a nd 9 July 2003 the State 

Bailiffs' Service termina ted th e enforcement proceedings in the appli­
cants' cases and all t he writs of execution were forward ed to the liqu ida­
tion commission as credi tor ' cla ims. The liqu ida tion proceedings a re st ill 
pending. 

II. RELEVANT DOMESTIC LAW AND PRACTICE 

i . The 1996 Constitut ion 

24. The relevant pa rt of the Ukrainia n Constitution provides : 

I. Equivalen t to EUR 592,20 1.87. 
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Article 124 

.. Jud icia l dec isions are adopt ed by the courts in the nam e of Uk ra in e a nd arc 
ma nd ato ry fo r execution th roughout the entire territory of U kra ine." 

2. The Civil Code of 18 J uly 1963 (repealed on 1 J anuary 2004) 

25. Th e rel evant provisions of the Civil Code provided: 

Article 32 
Liability of a legal entity 

"A lega l en tit y s ha ll be li able fo r its ob ligat ions to t he ex ten t of the propert y owned by 

it (attached to it) , unl ess legisla ti on provides ot herwise. 

The fo und er of the lega l ent ity o r the owner of its property sha ll not be li able for its 

ob ligations, a nd the lega l e ntit y s ha ll not be li abl e for the obliga tio ns of its owner or 

fo under unl ess leg islation o r the lega l entit y's sta tutory documents provide o therwise. 

A lega l ent ity which is financed by the owne r a nd which has property a ttached to it 

with th e r ight to opera tiona l control ... s ha ll be liable for its obligat ions to the extent of 

the funds in its possess ion. In the eve nt of a lack off unds, the owner of the prope rty shall 

be liable fo r t he en tity's obliga tions." 

Article 33 
Separation of liability between the State and State organisations 

"The Sta te sha ll not be li able for th e ob li gat ions of State organ isat ions which possess 

lega l persona li ty, and those organi sa ti ons s ha ll not be li a ble for the obligat ions of the 

Sta te. 

The conditions a nd procedu re for providing fund s to cove r the de bts of institutions 
a nd o the r Sta te o rga nisa ti ons which a re fund ed by the State budge t, if such debts 

cannot be covered by the ir own bud ge t , sha ll be es ta bli s hed by the legisla ti on of th e 

USSR a nd the Ukra inia n SSR. " 

Article 38 
Liquidation of State organisations which possess legal personality 

'The liqu ida tion of Sta te o rgan isa tions which possess lega l personality sha ll be 

conducted by the body which crea ted t he m. " 

3. The Civil Code of 16J anuary 2003 (in force since 1January2004) 

26. The relevant Articl es of the new C ivi l Code provid e: 

Article 81 
Types of legal entities 

2. Lega l e ntiti es sha ll be divi ded into priva t e-law lega l entiti es and public-law lega l 

entiti es, depending on th e procedure for the ir crea tion. 
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A pr ivate-law lega l e nt ity sha ll be es ta blished on th e bas is of sta tutory docum ents, in 

accorda nce with Art icl e 87 of th is Code. 

Public-law lega l entit ies sha ll be es ta blished by a decision of t he Pres ident of Ukraine , 

a du ly a uthori sed Sta te body, a du ly a uthorised body of t he Autonomous Republic of 

C rim ea or a body of loca l se lf- gove rnm ent. 

3. This Code prov ides fo r a procedure to es tablish the organ isa tiona l a nd lega l form s 

and lega l s tat us of priva te-law ent it ies . 

The procedure for the cr ea t ion a nd lega l sta tus of public-law entiti es sha ll be la id 

down by the Constitut ion of Ukraine a nd the law." 

Article 96 
Liability of legal entities 

" I. A lega l ent ity sha ll be liab le for its own obliga tions. 

2. A lega l entit y sha ll be li able for its ob liga tions to the ex tent of a ll of its propert y. 

3. The part icipan t ( founde r) ofa lega l entity sha ll not be li ab le fo r the obliga t ions of 

tha t entit y, a nd th e lega l entit y sha ll not be li able for the ob liga tions of its pa rti cipa nt 

(fo unde r), un less the statutory docume nts or legis lat ion provide o therwise 

Article 167 
Legal forms of Sta te participation in civil-law rela tion s 

" I. In civil-law rela tions, the Sta te sha ll act on a n equa l bas is with other pa rti cipa nt s 
in such relations. 

2. The Stat e may crea te publi c- law lega l e ntit ies (S tat e companies, educa t iona l 
institutions, e tc. ) in th e circums tances a nd unde r the procedure es tabl ished by law. 

3. The Sta le may crea te pr iva te-law lega l ent ities (ent re preneuri a l associa tions, e tc.) 

to part icipa te in its act iviti es . . un less t he law stipu lates otherwise." 

Article 176 
Separa tion of liabili ty fo r the obligations of the State, the Autonomous Re public 

of Crimea, territorial communities and the legal entities es tablished by the m 

" I. The Sta te ... sha ll not be liable for the ob ligat ions of the lega l e ntiti es es tabli shed 
by it , unl ess the law provides o therwise. 

2. Lega l entiti es es tab lished by the Sta le ... shall not be liab le fo r the obligat ions of 

the S ta te ... " 

4. The Companies Act ef 2 7 March 1991 (rej1ealed on 1 J anuary 2004) 

27. T he relevant sections of the Act provided: 

Section 2 
Types of companies 

"Compa nies of the fo llowing type may opera te in Ukraine: 
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- Sta te-owned compa nies [derzhavnepidpryemstvo]l' I, fou nded on Sta te property, which 

may include a public company [kazenne pidpryemstvo ]121 

Section 10 
Creation and use of property 

(3) Proper ty which is owned by the Stat e a nd attached to a Stale-owned com pany 

(with th e exception of a public compa ny) shall be long 10 tha t compan y, which shall 

have the ri ght to full economic control ove r it. 

In 1•xe 1-c isin g its righ1 10 f11l l ec:onomir control ," S1 <1tc-own rrl cnrnp;;1ny shall own , 11sr 

and di spose of the above prope rty a l it s discre tion, perfo rming any acti ons in re la t ion to 

it which a re no t contra ry to the legisla ti on in force or to the compa ny's s ta tutes . 

Prope rt y owned by the Sta le and a ttached to a publ ic company sha ll belong Lo tha t 

compa ny, with the ri ght of operationa l control. 

In exercising its rig h t to ope rationa l cont rol, the public com pa ny sha ll possess a nd use 

th e a bove propert y. 

A public company may dispose of prope rt ,· in its cap ita l fund which is Sta te-owned and 

has bee n gi,·en to the compa ny with the right to opera tiona l control onl y with the 

per miss ion of the body authorised to ma nage the releva nt State propert y. The 

arrangeme nts for the di sposa l of the public company's oth er property sha ll be defin ed 

in it s statut e." 

Section 37 
Special features governing the creation , liquidation, and reorganisation 

of a public company 

"( ! ) A Sta te-owned com pany tha t is not subj ec t to priva tisa tion under Ukra inia n 

legisla ti on may be transfo rm ed into a public company by a decision of th e Cabinet o f 

Ministers of Ukra ine . 

(2) The decision to transform a Stal e-owned company into a publi c compa ny sha ll be 

ta ke n subj ect to one of the fo llowing cond itions: 

- the compa ny ca rri es out ma nufacturing or other act iviti es which, under the 

legis la ti on, may be pe rformed only by a Sta te-own ed company; 

the Sta te is t he principa l consume r oft he company's product ion (more tha n 50%); 

the company is subj ect lo natura l monopolies . 

(3) The li qu ida t io n a nd reorganisa tion or the public company ·ha ll ta ke place on 

the basis of a d ecision of the Cabine t of Min isters of Ukraine in accord a nce with th e 

legis la ti on of Ukra ine ." 

I. A State-owned com pany was one in which th e State owned a t leas t 25% of the sha res . 
2. A public company was one whose crea t ion was governed by section 37(2) of t he Companies 
Act of 27 Ma rch 199 1. 

file:///derzhavne
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Section 39 
Specific features of a public company's activities 

(3) The pub lic company sha ll be li ab le for it s ob liga tions th rough it s funds a nd the 

othe r property which it posses ·c-, except for capita l asset s. Shou ld such fund s a nd 

prope rt y be insufficient , its owne r sha ll be li able for it s ob liga tions." 

5. The Law ef 2 7 February 1991 on the legal status ef the area if radioactive 
contamination result ingfiwn the Chernobyl disaster 

28. Sect ion 6 of this Law provides that the Cabinet of Ministe rs of 
U kra ine sha ll de term ine t he planning, mater ia l and technica l mainte­
na nce, th e scope of fin a ncia l contributions a nd the sa la ri es of employees 
of a ll compa ni es involved in wor k on eli mina ting the consequ ences of 
the C hernobyl catas trophe, regardl ess of those companies' sta tus a nd 
ownership. 

29. Sect ion 12 of the Law prohibits the withdrawal of cons truction 
materials, equipment a nd other property from th e a li enat ion zone and 
zone of compulsory evacua tion withou t specia l permiss ion from the 
Ministry for Emergencies. It a lso requires that ministry's pe rmission to 
ca rry out any economic act ivity, including construction, in the zone. 

6. The Enforcement Proceedings Act ef 21 April1999 

30. U nd er sect ion 2 of thi s Act, the enfo rcement of judgments is 
entrusted to the State Bailiffs' Service. Under sect ion 85 of the Act , a 
creditor may lodge a compla int in res pect of actions or omiss ions by the 
State Ba iliffs ' Service with the head of the depa rtm ent with responsibility 
for tha t se rvice or with a loca l court. Section 86 of the Act entitl es the 
creditor to inst itute court proceedings against a legal person entrusted 
wi th the enfo rcement of a judgment, fo r inad equate enforcement or non­
enfo rcement ofaj udgment through fau lt, a nd to rece ive compensat ion. 

7. The State Bailiffs' Service Act ef 24 March 1998 

3 1. Section 11 of the Act provides for the li ability of ba iliffs for any 
inadequ a te performance of the ir duti es and compensa tion for da mage 
caused by a bailiff when enforcing a judgment. U nder sect ion 13 of the 
Act, the ba iliffs acts a nd om iss ions may be cha ll enged before a upen or 
official or the courts. 

8. Decree no. 8-92 ef the Cabinet ef Ministers ef 15 December 1992 on the 
management ef State-owned property 

32. The decree provides that minist ries and other executive bodies 
are authori sed to adopt decisions conce rning the creat ion, reorganisat ion 
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and liquida tion of compa nies, institutions and organ isa tions founded on 
State property. The decree furth er provides that the ministri es shall not 
inte rfere directly in the activit ies of State-owned companies. 

9. Decree no. 306-jJ ef the Cabinet ef Ministers ef 11 May 1998 on the list 
ef companies, institutions and organisations that are tran.iferred to the 
management ef the Ministry ef Energy 

33. The decree provid es for the transfe r of a number of compani es, in­
cluding the State Construction and Comm erce Com pany Atomspe tsbud, 
to the management of the Ministry of Ene rgy on account of changes in th e 
gove rnm ent's st ructure. 

THE LAW 

I. JOINDER OF THE APPLICATIONS 

34. The Court conside rs that , in accordance with Rule 42 § 1 of the 
Rul es of Court , the a pplications should be joined, give n their common 
factua l a nd lega l background. 

II. ALLEGED VIOLATIO 1 OF ARTICLE 6 § I OF THE CONVENTION 

35 . The applicant s complained of the non-enforce ment of court deci­
sions in the ir favour. They reli ed on Article 6 § I of th e Convention , the 
relevant par t of which provides : 

" In the de termina tion of hi s civil rig ht s a nd obligations ... , eve ryone is e ntitl ed to a 

fa ir ... hear ing ... by [a) ... tribun al .. . " 

A. Admissibility 

1. Exhaustion ef domestic remedies 

36. The Government submitted preliminary obj ec tions conce rning 
non-ex ha ustion of dom es ti c remedi es by the app li cants, on th e ground 
that they had not lodged a claim with the dom est ic courts cha llenging 
the inac ti vity of the State Bailiffs' Service and claiming compensation for 
irregul a r enforcement proceedings or for d evalu a tion or the a mounts 
award ed. 

37. The applicants contested tha t argument, observing that the main 
reason for the co ntinued non-enforce me nt of the judgments given in their 
favour was the debtor company's diffi cult economic situation, which 
required a solution a t State level (see pa ragraphs 17-18 above). 
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38. The Court reiterates that the purpose of Articl e 35 § 1 of the Con­
ve ntion is to a fford Cont racting States t he opportunity of prevent ing or 
putt ing ri ght the violat ions a ll eged against them before those a llegations 
are submitt ed to the Court. However , the only remedies to be ex ha usted 
a re those wh ich a re effective. "Effec tive" means either preve nting 
the a ll eged violat ion or its cont inuat ion, or providing adeq uate redress 
for any viola tion that has a lready occurred (see Kudla v. Poland [GC] , 
no. 302 10/96, § 158, ECHR 2000-XI) . It is incumbent on the Governm ent 
cla iming non-ex ha ust ion to satisfy the Court that t he re medy was an 
effective one, ava il ab le in theo ry and in practice at the relevant t ime (see 
Khokhlich v. Ukraine, no. 4 1707 / 98, § 149, 29 Apri l 2003). 

39. Howeve r, in the instant case, the judgments in the a pplicants ' 
favour remain un enforced in full or in part d espite the bai li ffs ' 
considerab le effo rts, which have bee n acknowl edged by the Gove rnm ent 
(see paragraph 49 be low) . Furt he rmore, the State Bailiffs' Service is no 
longer involved in the debt recovery procedure, s ince the e nfo rce me nt 
proceedings have bee n terminated a nd the appli cant s' cla ims transfe rred 
to th e commiss ion oversee ing t he debtor company's liq uidat ion (see 
paragraphs 22-23 above). Therefo re, the Cou rt is of the op inion that 
this pre li m inary object ion of the Gove rnm e nt is irrelevant to th e appli­
cants' pri ncipa l compla int a nd can not be accepted, s ince the rem edy the 
Governm e nt have re ferred to cannot preve nt the cont inuat ion of the 
a ll eged violat ion. 

40. Accordingly, th e Court di smisses the objection. 

2. Compatibility rat ione personae {res/1onsibili ty ef the State) 

4 1. In their furth e r obse rvat ions, the Gove rnm ent maintained that, 
a lthough the debtor compa ny was State-owned, it was a separate legal 
entity a nd t he State could not be held responsible for its deb ts und er 
dom es ti c law. Accordingly, the enforce me nt of judgme nts g iven in the 
a pplicants' favour could not be ca rried out a t the expense of the State 
budget. 

42 . The applicants ma in tained that the com pa ny was a public one 
working under Stat e contract. T he work pe rformed by the company had 
not been paid in full by t he Min istry for Emergencies. This situat ion 
created debts for the company. The a pplicant s furt he r maintained that, 
under domest ic law, the owne r was li a ble for a n entity's debts if that 
entity lacked funds to honour it s ob ligations. 

43. The issue a ris es t herefore wh ethe r the State is li a bl e fo r the debts 
of a State-owned company which is a separate legal entity and whethe r it 
can be held respons ibl e for th e ultima te fai lu re to pay the a pplicants the 
amoun ts awarded to them in the judgments aga inst that company. 
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44. In this respect the Court conside rs that the Governm ent have 
not demonst rated tha t Atomspetsbud enj oyed sufficient inst itutiona l 
and opera tiona l independence from the State to absolve the latte r from 
responsibility unde r the Convention for its ac ts a nd omiss ions (see, 
mutatis mutandis - and with refe rence to Art icle 34 of the Conve ntion -
Radio France and Others v. France (dee.), no. 53984/00, ECHR 2003-X). 

45. The Court notes tha t it is not suggested by the Gove rnment or by 
the mate ria ls in the case fil e tha t the State's debts to the company (see 
pa ragraph 18 above) had eve r bee n paid in full or in pa rt , which implies 
that the State is li able for the com pany's ensu ing debts. T he debtor 
company had operated in the hig hly regulated sphere of nuclear energy 
a nd conducted its construct ion act ivit ies in the C hernobyl zone of 
compu lsory evacuat ion, which is placed unde r st ri ct governmenta l contro l 
on account of environm enta l a nd public-health conside rat ions (see 
paragraph 29 above). This cont rol even ex tended to the applican ts' t erms 
of employmen t by the company, including their sala ri es (see paragraph 28 
above). T he State prohibited the se izu re of the company's proper ty on 
acco unt of possib le contam inatio n (see paragraph 2 1 above). Moreove r, 
the management of the company was transferred to the Minist ry of 
Energy as of May 1998 (see paragraph 33 above). In the Court's opinion, 
these e lem ents confirm the pub lic nature of the debto r company 
rega rdl ess of its formal class ificat ion under domestic law. Accord ingly, 
the Court concludes that there a re suffi cient grounds to dee m the 
State li able for Atomspetsbud 's debts to the applicants in the specia l 
circumstances of the present case, despite t he fact that the compa ny was 
a separate legal entity. 

46. Accordingly, the Court find s tha t the applicant s' compla in t is 
compa tible ratione personae with the provisions of th e Conve ntion, and 
di smisses the Government's obj ect ion in thi s respect. 

3. Conclusion 

47 . The Court concludes that this compla int is not ma nifes tly 
ill- founded within the meaning of Articl e 35 § 3 of the Convent ion. It 
fur the r notes that it is not inadm iss ible on any ot he r gro und. It must 
therefore be decla red admiss ible . 

B. Merits 

48. Th e Government noted that the State Bailiffs' Service had ensured 
the enforce ment of the judgme nts in the applicants' favo ur as far as 
poss ible, a nd that some of those judgments had been executed in part. 
They submitted tha t the debtor com pany's property was in the zone of 
rad ioactive contamination a nd therefore could not be se ized without 
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authori sation, a nd tha t such a uthori sa tion had bee n refu sed by th e 
Ministry for Eme rgencies . 

49. Th e Governm ent conside red t ha t th e a pplicants' co mpla int re­
garding non-enforce me nt of the judgme nts in the ir favour du e to a ll eged 
inactivity by the Sta te Ba iliffs' Se rvice was unsound , since the Sta te 
Ba iliffs' Service had ta ken all necessary meas ures to enforce th e judg­
ments and was no longe r responsible for e nfo rce ment once th e decis ion 
to liquida te the debtor company had been ta ken. 

50. The applicants contes ted t he Gove rnme nt 's submiss ions. They 
mainta ined tha t their compla int conce rning non-enforce me nt of th e 
judgments was not limited to a ll eged inactivity by the State Ba iliffs' 
Se rvice, as the Governm ent had sugges ted. The a ppli cants noted tha t th e 
judgme nts in the ir favo ur could not be executed without measures being 
ta ke n a t Sta te level, a nd referred to the lett er from th e Minist ry of Ene rgy 
to tha t e ffect (see pa rag raph 17 a bove). They furth e r submitted tha t the 
compa ny was Sta te-owned, a nd tha t th e Sta te should pay th e debts owed 
by it s compa ni es . 

5 1. The Court re ite ra tes tha t Articl e 6 § I secures to eve ryo ne th e 
ri ght to have a ny cla im re la ting to hi s or her civil ri ghts a nd obligat ions 
brought before a court or tribuna l. In this way it embodies the " right to a 
court", of which the ri ght of access, tha t is the right to institute pro­
ceedings be for e courts in civil ma tt ers, constitutes one as pec t. H oweve r, 
t ha t righ t would be illu sory if a Contracting Sta te's domes ti c lega l sys tem 
a llowed a fin al, binding judicia l decis ion to rema in inopera tive to the 
de trim ent of one pa rty. It would be inconce iva ble tha t Article 6 § I 
should describe in d eta il p rocedura l gua rantees afforded to litigant s -
proceedings tha t a re fair , public and expeditious - without protecting the 
impl eme nta tion of judicia l decisions. T o constru e Articl e 6 as being 
conce rned exclusive ly with access to a court a nd t he conduct of 
proceedings would be likely to lead to situat ions incompa tibl e with the 
principle of the rul e of law, which the Contracting Sta tes unde rtook to 
respect when they ra tifi ed the Conve ntion. The execut ion of a judgment 
give n by a ny court must the re for e be regarded as an integ ra l pa rt of the 
" tria l" for the purposes of Articl e 6 (see Burdov v. Russia, no. 59498/00, § 34, 
ECHR 2002-III) . 

52. It is not ope n to a Sta te authority to cite lack of fund s as a n excuse 
for not honouring a judgme nt. Admitt edly, a delay in the execution of a 
judgment may be justifi ed in pa rti cul a r circumstances. H owever, it may 
not be such as to impa ir the esse nce of the ri ght protected unde r Articl e 6 
§ I of the Conve ntion (see l mmobiliare Saffi v. Italy [GC] , no. 22774/93, § 74, 
ECHR 1999-V) . In th e ins tant case , th e a pplicants should not have bee n 
preve nted from be nefi t ing from the success of t he ir litiga tion. 

53 . The Court notes tha t, to da te, the judgments give n in favo ur of the 
a pplicants during the period 1997-2001 remain unenforced in full or to a 
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large exte nt. In the Court's opinion , g ive n the findin g of State li abi li ty 
for the d ebts owed to the a pplica nt s in the prese nt case, the peri od or 
non-execution shou ld not be limited to the e nforce m ent stage on ly, but 
shou ld a lso includ e the ongoing period of d ebt recove ry in the course of 
the liquidat ion proceedin gs . Conseque ntly, the pe riod of debt recove ry in 
the app li cants' cases has so fa r lasted be twee n three a nd seve n yea rs. 

54. By fai ling for seve ral years to ta ke the necessa ry m easures to 
comply with the fin a l judgm ent s in th e instant case, the U kra ini an 
a uthoriti es d eprived the provisions of Article 6 § I of a ll use ful e ffect. 

55. Accordingly, the re has bee n a vio la tion of Articl e 6 § I o f th e 
Conve ntion. 

III. ALLEGED VIOLATION OF ARTICLE I OF PROTOCOL No. I 

56. The a pplicants further compla ined that the State had infringed 
th eir ri g ht to the peaceful enjoym ent of th e ir possess ions, as guaranteed 
by Articl e 1 o f Protoco l o. 1, which provid es : 

"Eve ry na tura l or lega l person is entitl ed to the peaceful enjoyme nt of hi s possess ions. 

No one sha ll be deprived of hi s possess ions except in the pub li c interes t a nd subj ec t to 

the conditions provided for by law a nd by th e genera l principles of inte rna tiona l law. 

The preceding provisions sha ll not, howeve r, in a ny way impair the ri ght or a Sta te to 

enforce such laws as it deems necessa ry lo control the use of property in acco rda nce 

with th e genera l interes t or to secure the payment or ta xes or othe r contributions or 

pena lti es." 

A. Admissibility 

57 . The Court re fe rs to its reaso nin g und e r Articl e 6 § I of th e Con­
vention , di smissing the Governm ent 's obj ections to the admiss ibili ty of 
the a pplica tion (see pa ragraphs 35-47 a bove), whi ch is equa lly pe rtine nt 
to the a pplicants' cl a im und e r Articl e I of Protoco l No. I. Conseque ntly, 
th e Court find s tha t this complaint is not manifes tly ill-founded o r ind eed 
inadmiss ibl e on a ny ot he r g round cit ed in Articl e 35 of t he Convention. It 

must the refor e be decla red admiss ibl e . 

B. Merits 

58. Th e Gove rnm ent , in the ir submiss ions, confirm ed that the a mount 
awarded to the appli cants by the dom estic courts const ituted a possess ion 
within the m eaning of Articl e 1 of Protoco l No. 1. They ac knowl edged that 
the fa ilure to enforce the judgments in favo ur of the applicants co uld be 
conside red to be a n inte rfe rence with the a pplicants ' right s to the peaceful 
e njoym e nt of the ir possess ions . H oweve r , the Gove rnment claim ed that 
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such inte rference was justified in the ge nera l inte res t, na mely the need to 
control the remova l of contaminated mate rials from th e Chernobyl area. 
The liquidated company's la rge number of creditors required that the 
liquida tion commiss ion and the State draw up comprehensive m easures 
to satisfy a ll th e claims. 

59. The applicants subm itted that the State was li able for th e out­
stand ing debts due to them and th a t, having fai led to pay those d ebts , 
the State had d e prived the m of the actual possess ion of their prope rty, in 
viol a tion of Articl e I of Protocol No. I. 

60. The Court re ite ra tes its case-law to the effect tha t the impossib ility 
for an applicant to obta in the execution ofaj udg ment making a n award in 
his or her favour constitutes an interference with the ri ght to th e peaceful 
e njoym ent of possess ions, as set out in the firs t se nt ence of the firs t 
paragraph of Articl e 1 of Protocol No. 1 (see, among other judgments, 
Burdov, cit ed above, § 4·0, a nd jasiuniene v. Lithuania, no . 4 1510/98, § 4·5, 
6 March 2003). 

6 1. In the in stant case the Court is th erefore of the opinion tha t the 
imposs ibili ty for th e a pplicants to obtain e nforce me nt of t he judgme nts 
in the ir favour for a consid erabl e period of tim e (between three a nd 
seven years) constitut ed a n interfe rence with their right to the peaceful 
enjoyment of their possess ions with in the meaning of th e first parag ra ph 
of Article l of Protoco l o. I. 

62 . The inte rfe rence was justifi ed in part by the prohibition on re­
moving the d ebtor compa ny's contamina ted property from the C he rnobyl 
zone of compulsory evacua tion. Howeve r, in the Court's opin ion, such a 
prohibition, undenia bly involving a legitim a te public inte res t , did not 
st rik e a fair bala nce be tween th e State's inte res ts and those of th e 
app li cant s, on whom the e ntire fin a ncial burden fe ll. 

63. By fa iling to com ply with the judgm ents g ive n in favour of th e 
appli cants, the nation a l a uthoriti es for a considerable pe riod preve nted -
and s till prevent-the a pplicants from rece iving in full the money to which 
they we re entitl ed . 

64. Consequ ently, th ere has a lso bee n a viola tion of Articl e I of 
Protoco l No. I. 

IV. APPLICATION OF ARTICLE 4 1 OF THE COi'NENTION 

65. Articl e 4 1 of the Convention provides: 

" ff the Cour t find s that the re has bee n a violat ion of the Convent ion or the Protocols 

the re to, and if the interna l law of the High Contracting Party concerned al lows on ly 

part ia l reparation to be made, the Court sha ll , if necessa ry, affo rd just sa ti sfacti on to 

the injured party." 
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A. Damage 

66. The Courl points out that under Rul e 60 of th e Rules of Cour t a ny 
claim for just sa tisfaction must be item ised and submitt ed in writing, 
togeth er with the releva nt supporting docum ents, fa iling wh ich the Court 
may rej ect the cla im in whole or in part. 

1. Pecuniary damage 

67 . The applicant s claimed the foll owing a mounts for pecunia ry 
damage, giving the ir euro equivalents (EUR) 1: 

- Ms Valentyna Mykhaylenko: 4,849 hryv nas (UAH) (EUR 746); 
- Mr Valentyn Mykhaylenko: UAH 13, 189 (EUR 2,029.08); 
- Mr Grygor iy Ganushevych: UAH 7, 129.30 (EUR 1,096 .82); 
- Mr Anatoliy Marchenko: UAH 13,01 8.09 (EUR 2,002 .78) ; 
- Ms Oleksandra Yudenok: UAH 6,327 (EUR 973.38); 
- MrVasyl Myshko: UAH 7,7 11 (EUR1,186.3 1); 
- Mr Vasy l Bezpa lko: UAH 14,764 (EUR 2,27 1. 38); 
- Ms Galyna Zorenko: UAH 6,260 (EUR 963.08); 
- Mr G rygoriy Arkhitko: UAH 6,348.62 (EUR 976.7 1); 
- Mr Vo lodymyr Litskevich: UAH 6, 110.45 (EUR 940.07); 
- Mr Mykhaylo Tyshchenko: UAH 8,340 (EUR 1,283 .08). 
68. Th e Governm ent maintained that the Stat e shou ld not bear 

respons ibility under dom est ic law for the debts of its companies . 
69. The Court reiterates it s rej ection of th is obj ect ion above (see 

pa ragraphs 43-45). For the sam e reaso ns, it rejects this a rgum ent under 
Articl e 4 1. 

70. In th e li ght of t he docum ents in its possess ion, the Court awards in 
respec t of pecunia ry da mage the fo llowing a mounts, which correspond to 
the outsta nding debts due to the applica nts: 

- Ms Val entyna Mykhaylenko: EUR 707.59; 
- Mr Valentyn Mykhaylenko: EUR 2,029.08; 
- Mr G rygoriy Ganushevych: EUR 1 ,085 .94·; 
- Mr Anato liy Marchenko: EUR 2,002.80; 
- Ms O leksandra Yudenok: EUR 97 1.1 7; 
- Mr Vasyl Myshko: EUR 1,186.37; 
- Mr Vasyl Bezpa lko: EUR 2,27 1.38; 
- Ms Galyna Zorenko: EUR 962 .52; 
- Mr G rygor iy Arkhitko: EUR 926.59; 
- Mr Vo lodymyr Litskevich: EUR 940. l O; 
- Mr Mykhaylo Tys hchenko: EUR 1,283.08. 

I. Th ese sums correspond approx im a tely eith er to th e ent ire amount awarded or to it s 
unpa id part (sec paragraphs 6-1 6 a bove). 
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2. Non-pecuniary damage 

7 1. The applicants cla im ed the fo llowing amounts fo r non-pecunia ry 
da mage suffered as a res ul t or the a uthoriti es' ra ilure to enforce the 
judgments: 

- Mr Ana toliy Ma rchenko: UAH 75,000 (EUR 11 ,538.46) ; 
- a ll th e othe r applicants: UAH 50,000 (EUR 7,692.30) each. 
72 . The Gove rnm ent submitted th a t the findin g or a viola tion would 

constitute surficientju sl sati sraction in the present case. 
73. The Court ta kes th e view tha t the applicants have suffe red some 

non-pecuni a ry da mage as a result or the viola tions fo und which cannot be 
made good by the Court 's mere finding or a viola tion. The pa rticula r 
a mounts cl a im ed a re, howeve r, excess ive . Ma king its assess ment on a n 
equit able bas is, as required by Articl e 4 1 or the Conve ntion, the Court 
ma kes the fo llowing awards depending on the length or the pe riods or 
non-e nfo rcement in each case, which vari ed from three to seve n yea rs: 

- Ms Va lcn tyna Mykh aylenko: EUR 3,080; 
- Mr Va lentyn Mykh ay lenko: EUR 1,800; 
- Mr Grygori y Ga nu shevych: EUR 2,960; 
- Mr Ana toliy Marchenko: EUR 3,360; 
- Ms Oleksandra Yud enok: EUR 2,800; 
- Mr Vasyl Mys hko: EU R 2,680; 
- Mr Vasy l Bezpa lko: EUR 1,680; 
- Ms Ga lyna Zorenko: EUR 2,720; 
- Mr Grygoriy Arkhitko: EUR 1,680; 

Mr Volodymyr Litskevich: EUR 2,560; 
Mr Mykhaylo Tys hchenko: EUR 1,400. 

B. Costs and expenses 

!. Domestic proceedings 

74. The applicants did not submit a ny cla im und er thi s head within the 
prescribed tim e-limit. Th e Court th e refore ma kes no awa rd . 

2. Convention /Jroceedings 

75 . Each or the applicants cl a im ed EUR 1,035 for the cos ts a nd ex­
penses incurred before th e Court . 

76. Th e Government ma inta ined tha t th ese cla ims we re unsubstan­
t ia ted a nd excess ive. They pointed out tha t the a pplicants had fa il ed 
lo submit deta ils of the work pe rform ed by the ir lawye r, hi s hourly 
ra tes, etc. They noted tha t th e lawye r had submitted a joint reply to the 
Gove rnm ent 's obse rva tions in a ll ten applications. They furthe r submitted 



MYKH AYLENKY AND OTH ERS v. UKRA!l\E JUDGMENT 173 

tha t, give n the simila rity of the applicants' complaints and the fact that 
their la"'rye r had not addressed any specific issues in respect of their 
individu al situations, and give n the stra ightforward legal iss ues, the total 
amount cla imed by the applicants was too high. 

77. T he Cour t reiterates tha t, in ord er for cos ts a nd expenses to be 
included in a n award under Ar ticle 4 1, it mu st be established that th ey 
we re actua lly and necessarily incurred in order to prevent or obtain 
red ress for the ma tter fo und to constitute a viola tion of the Conve ntion 
and a re reasonable as to qu an tum (see, among many other authorities, 
Ni lsen and J ohnsen v. Norway [GC], no. 23 11 8/93, § 62, ECHR 1999-VIII). 

78. T he Court consid ers tha t these requirements have not been met in 
t he instan t case. H owever , i t is clear tha t the applicants incurred some 
costs and expenses fo r being represe nted before the Cour t. 

79. Regard being had to the in fo rmation in it s possess ion and to the 
above crit eria, the Cour t considers it reasonable to award each applicant 
EUR 135 fo r costs and expenses. 

C. Default interest 

80. T he Court considers it appropriate that the defaul t interest should 
be based on the margina l lending rate of the European Central Bank , to 
which should be added three percentage points. 

FOR TH ESE REASONS, THE COURT UNANIMOUSLY 

I. Decides to join the applicat ions; 

2. Declares the applicat ions admiss ible; 

3. Holds that there has bee n a violat ion of Article 6 § I of the Conve ntion; 

4. Holds that t here has bee n a viola tion of Art icle I of Pro tocol No. l ; 

5. Holds 
(a) tha t the responde nt State is to pay each applicant, within t hree 
months fro m the da te on which t he judgment becomes fin al according 
to Article 44 § 2 of the Conve ntion, the following amoun ts: 

- to Ms Mykhaylenko, EUR 707.59 (seven hundred and seven euros 
fifty-nine ce nts) fo r pecuniary da mage, EUR 3,080 (three thousand 
a nd eighty euros) fo r non-pecuniary damage and EUR 135 (one 
hundred a nd thirty-five euros) for costs and expenses; 
- to Mr Mykhaylenko, EUR 2,029.08 (two thousand and twen ty­
nine euros eight cents) fo r pecunia ry damage , EUR 1,800 (one 
thousand eight hundred euros) for non-pecuniary da mage, and 
EUR 135 (one hundred a nd thirty-five euros) for cos ts and expenses; 
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- to Mr Ganushevych, EUR 1,085.94 (one thousand and eighty-five 
euros ninety-four ce nt s) for pecunia ry damage, EUR 2,960 (two 
thousand nine hundred and sixty euros) for non-pecuniary dam age 
and EUR 135 (one hundred and thirty-five euros) for costs and 
expenses; 
- to Mr Marchenko, EUR 2,002.80 (two thousand and two euros 
eighty cen ts) for pecuniary damage, EUR 3,360 (three thousand 
three hundred and sixty euros) for non-pecunia ry da mage and 
EUR 135 (one hundred and thirty-five euros) for costs and expenses; 
- to Ms Yudenok, EUR 971.17 (nine hundred and seventy-one 
euros seventeen ce nts) for pecuniary damage, EUR 2,800 (two 
thousand eight hundred euros) for non-pecuniary damage and 
EUR 135 (one hundred and thirty-five euros) for costs and expenses; 
- to Mr Myshko, EUR 1, 186.37 (one thousand one hundred 
and eighty-six euros thirty-seven cents) for pecuniary damage, 
EUR 2,680 (two thou sand six hundred and eighty euros) for non­
pecu niary damage and EUR 135 (one hundred and thirty-five 
euros) for costs and expenses; 
- to Mr Bezpalko, EUR 2,271.38 (two thousand two hundred 
and seventy-one euros thirty-eight cents) for pecuniary damage, 
EUR 1,680 (one thousand six hundred and eighty euros) for non­
pecuniary damage and EUR 135 (one hundred and thirty-five 
euros) for costs and expenses; 
- to Ms Zorenko, EUR 962.52 (nine hundred and sixty-two euros 
fifty-two cents) for pecuniary damage, EUR 2,720 (two thousand 
seven hundred and twenty euros) for non-pecunia ry damage and 
EUR 135 (one hundred and thirty-five euros) for costs and expenses; 
- to Mr Arkhitko, EUR 926.59 (nine hundred and twenty-six euros 
fifty-nine cents) for pecuniary damage, EUR 1,680 (one thousand 
six hundred and eighty euros) for non-pecuniary damage and 
EUR 135 (one hundred and thirty-five euros) for costs and expenses; 
- to Mr Litskevich , EUR 940.10 (nine hundred and forty euros ten 
cents) for pecuniary damage, EUR 2,560 (two thousand five 
hundred and sixty euros) for non-pecuniary damage and EUR 135 
(one hundred and thirty-five euros) for costs and expenses; 
- to Mr Tyshchenko, EUR 1,283 .08 (one thousand two hundred and 
eighty-three euros eight cents) for pecuniary damage, EUR 1,400 
(one thousand four hundred euros) for non-pecuniary damage and 
EUR 135 (one hundred and thirty-five euros) for costs and expe nses. 

(b) that the above amounts shall be conve rt ed into the national 
currency of the respondent State at the rate applicable at the date of 
settlement, plu s any tax that may be chargeable; 
(c) tha t from the expiry of the above-mentioned three months until 
settlement simple interes t shall be payable on the above amounts at a 
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rat e equa l to the margina l lending rate of th e European Ce ntral Bank 
during the default period plu s three perce ntage poin ts; 

6. Dismisses the remainder of the a pplicants' claim fo r just satisfaction . 

Done in Engli sh, and notifi ed in writing on 30 Nove mber 2004, 
pursuant to Rul e 77 §§ 2 and 3 of the Rules of Cou r t. 

S. Dou,£ 
Registra r 

j.-P. COSTA 

Pres ident 





MIKHAILENKl ET AUTRES c. UKRAINE 
(Requetes 11 °' 35091/ 02, 35 196/ 02, 35201/02, .'15204/ 02, 35945102, 35949102, 

35953/02, 36800/ 02, 38296/ 02 et 42814/ 02) 

DEUXI Ei'vlE SECTION 

AR RET DU 30 NOVEM BRE 2004 1 

I. Traduction ; o ri gina l a ng la is. 
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SOMMAIRE 1 

Inexecution de jugements accordant aux employes d 'une societe d'Etat de s 
arrie res de salaires 

Article 6 § l de la Convention 

Droit a u n tribunal - Jnexecutian de jugements 

Article I du Protocole n° I 

Droit au respect de ses biens - l nexecutian de jugements accordant aux employes d'zme societe 
d'Etat des arrieres de salaires 

* 
* * 

Les d ix req ufra nts, qui ava ient tous t ravaill e pour un e societe d'E tat cha rgee 
d 'e ffectuer des travaux de construct ion a T chernobyl, engage rent des procedures 
contre leur a ncien e mploye ur en vue de recouvre r des arr ifres de sala ires et 
d 'autres somm es. Le tr ibuna l de di stri ct rendit entre 1997 e t 2000 des jugements 
en le ur fave ur , qui demeurent cepe nda nt tous e n g ra ndc pa rt ie inexecu tes. Le 
min istere de l'Energie in fo rm a l'un des requ erants qu e les re ta rds de pa iement 
des a rrieres de sa la ire eta ie nt dus a la situ at ion economiqu e d ifficile de la societe 
debitr ice, qu i a ppela it un e solu t ion a u niveau de l'Eta t. La societe en qu es t ion fu t 
liqu idee en 2002. Les dema ndes d 'execution des requ era nts furent tra nsmi ses a la 
commiss ion de liquid at ion, ma is la procedure est toujours pe nd a nt e. L'execution 
des jugeme nts avant la liquid a tion de la societe debitr ice a ura it req uis un e 
a utorisat ion specia le du ministere des U rge nces re la tive a la saisie des biens de la 
societe, au tori sa t ion qui ne fu t pas accord ee. 

I. Exception prelimina ire du Gouve rn eme nt (compat ibili te ratione personae -
responsa bil it e de l'Eta t): le Gouverneme nt affirm e qu e la societe debitrice 
constitu e un e e ntite jurid iqu e sepa ree et q ue l'Eta t ne peut etre te nu pour 
responsabl e des dettes de cette e ntite . T outefo is, ii n'a pas demontre qu e la societe 
j ouissa it d 'une ind epe nd a nce inst itutionn ell e et opera t ionnelle suffi sa ntc vis-a-v is 
de l'Etat pour exonere r cclui-ci de sa res ponsabi li te a u regard de la Convention. 
P lusieurs ele me nts confirme nt la na ture pub liqu e de la socie te : prcm ierem ent , 
l'Eta t es t le debiteur le plu s im porta nt de la societe; deux ie me mcnt, le 
gouve rn ement co ntro le non se ul eme nt les activites de const ruction de la societe 
ma is egaleme nt les condit ions d 'e mp loi en vigueur a u se in de cell c-ci ; et 
tro isie memc nt , l'Eta t avait intcrd it la sa isie des biens de la societe e n ra iso n de 
!c ur situ at ion cla ns une region conta min ee pa r les rad ia t ions : except ion rej e tee. 

I. Redige par le gre ffe, ii ne li e pas la Cour. 
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2. Article 6 d e la Convention (clroit a un tr ibunal): e u egarcl a l' in executi on des 
juge ments penda nt des periocles de trois a sept ans, y inclus le stacl e de !'execution 
et la per iocle e n cours de recouvrement d es cl e ttes cl a ns le cadre d e la procedure d e 
liqui dation, Jes a utorites ont pr ive Jes dispos itions d e !'a rticl e 6 § I de tout effe t 
util e. 

Conclusion: viola ti on (un a nimite). 
3. Article I du Pro tocole n° I: en ne se con fo rm a nt pas a ux jugeme nts rend us e n 
faveur des req uerants, Jes a utorites 0 111 empeche ceux-ci d e percevoir l' int egra li t e 
des monta nts a uxq ue ls il s ava ient clroit. 
Conclusion: violat ion (unanimite). 

Article 4 1: la Cour a ll ou e a chacun des requ erants a u titre du clommage ma ter ie l 
un e somm e cl 'un montant egaJ a u so lcl e des montants clus. Ell e leur acco rcl e 
egale ment une in cl e mnite pour fra is e t clepe ns. 

Jurisprudence citee par la Cour 

Immobiliare Saffi c. Italie [GC], n" 22774/93 , CEDH 1999-V 
Nilsen et j oh11sen c. Norvege [GC], n° 23 11 8/93 , CEDH 1999-Vlll 
Kudla c. Polog11e [CC] , n" 302 10/96, CEDH 2000-XI 
Bourdov c. Russie, n° 59498/00, CEDH 2002-III 
j asiliniene c. Lituanie, n° 4 15 10/98, 6 mars 2003 
Khokhlitch c. Ukraine, n° 4 1707/98, 29 av ril 2003 
Radio France et autres c. France (d ee.), n° 53984/00, CEDH 2003-X 
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En l'affaire Mikhai:Ienki et autres c. Ukraine, 
La Cour europeenne des Droits de !'Homme (d euxi em e sect ion), 

siegeant e n un e chambre composee de : 
1\1.M. J.-P. CosTA, jJresident, 

A.B. BAKA, 
I. CABRAL BARRETO, 
K.j UNGWIERT, 

V. BuTKEVYCH, 
M 111

" A. M ULARONI, 
D. J OCIENi-:,juges, 

et de M 111
c S. DOLLE,greffiere de section, 

Apres e n avo ir de libere e n cha mbre du conse il le 9 nove mbrr 2004, 
Rend l'arre t que voici, adopte a ee l le da te : 

PROCEDURE 

I. A l'origine de l'a ffa irc sc trouvcnt dix requ e les (n°' 3509 1/02, 
35 196/02, 35201 /02, 35204/02, 35945/02, 35949/ 02, 35953/02, 36800/02, 
38296/ 02 e t 428 14/02) dirigees contre !'Ukrain e e t introd uit e e n 
sep lembre e t octobre 2002 a upres de la Cour e n ve rtu de l'a rl ic le 34 de 
la Conve ntion de sauvegard e des Droits de !'H om m e el des Libe rt es 
fondamenta les (« la Conve ntion ») pa r onze ressort issants ukra ini ens, 
M"" Va le ntina Myko la'ivna Mikha"il enko, M. Va lentin Andriovilch 
Mikha"il enko, M. Grigo ri Stan islavovit ch G a nouchevitch, M. Anato li 
Ivanovitch Ma rtche nko, M111

c Oleksandra Romanivna Ioude nok , M . Vass il 
Mikha"il ovitch Michko, M. Vass il Kindratovitch Bezpa lko, M 111

c Ga lina 
Stepa nivna Zore nko, M. Gr igo ri Pavlovitch Arkh itko, M. Vo lodimir 
Mikola"iovitch Litskevitch et M. Mikha 'ilo Pav lovitch Tichtche nko 
( (( I es req LI er a nts»). 

2. Les requera nts ont e te rcpresentes pa r M. G .M. Avra m e nko, avocat 
a Tche rnigov. Le gouve rne me nt ukraini e n (« le Gouvernemen t ») a ete 
represe n te d 'abord pa r M"" V. Lou tkovska puis pa r M""' Z. Bortnovska, 
age nt es . 

3. Le 28 avr il 2003, la Cour a decide de communiqu e r les requ etes 
a u Gouvernem ent. Se prevala nt des di spos it ions de !'a rti cle 29 § 3 de la 
Conve ntion, e ll e a decid e d 'examin e. r conjointe ment la recevab ilite e t le 
fond des a ffa ires. 

EN FAIT 

I. LES CIRCO 1STANCES DES ESPECES 

4. M"'c Vale ntina Mykola'ivna Mikha'il e nko es t nee en 195 1. M. Valentin 
Andriovitch Mikha.ile nko es t ne e n 1944. M. Grigori Stan islavov itch 
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Ga nouchevitch es t ne e n 1950. M. Ana toli lvanovitch Ma rtchenko es t ne e n 
1952. M me O leksandra Roma nivna Ioud enok es t nee en 1948. M. Vass il 
Mikha'ilovitch M ichko es t ne en 1945. M. Vass il Kindra tovitch Bezpa lko 
es t ne en 1958. M"'C Ga lina Stepa nivna Zore nko es t nee e n 1939. 
M. Grigo ri Pavlovitch Arkh itko est ne e n 1960. M. Volodim ir 
M ikola'iovitch Lit skevitch es t ne e n 1956. M. Mikha'ilo Pavlovitch 
T ichtche nko es t ne en 1949. T ous les requ erants res id ent da ns la vill e de 
T chernigov (Ukra ine) . 

5. Entre 1997 e t 200 1, les requerants, qu i te nta ie nt de recouvrer des 
a rri eres de sala ires e t d 'a utres sommes, engage rent deva nl les juriclict ions 
int ern es locales des procedures d is tinctes contre leur a ncie n employeur, la 
socie t e cl 'Eta t Atom spe tsbud, cha rgee d 'e ffectue r des travaux de cons truc­
ti on a Tche rnobyl, cl a ns la zo ne cl 'evacua tion forcee (paragra ph es 29-30 
ci-dessous). 

6. Pa r une decision re nclu c le 14 avril 1998 pa r le tr ibuna l du d istri ct de 
Novozavocl ski a T che rn igov, M"'c Va le ntin a Mikha'il enko se v it oct roye r 
4 849 hrivnas (UAH) pour des a rr ieres de sa la ires e t d 'autres som mes 
du es . E ll e m;ut I 73,58 UAH le 7 fevri er 2000 e t 76,09 UAH le 17 octobre 
200 I. T outefo is, l'a rre t demcure e n g ra ncl e pa rt ie inexecute, le monta nt 
res ta nt clQ s'e levant a 4599,33 UAH (soil 707,59 e uros (EUR)). 

7. Pa r une decision re ndu e le 15 decembre 2000, le tribuna l du 
di su-ic t de Novozavodski a T chern igov octroya a M. Va lenti n Mikha'il enko 
10 479 UAH pour a rr ieres de sa la ires. Pa r une a ut re decision du 16 avril 
2002, le me me tribuna l lui a ll oua 2 7 10 UAH a t itre d ' inclem nisa tion pour 
les re ta rds de pa ie m ent des a rr ieres de sa la ires. Les juge ments d emeure n t 
incxecutes, la det te s'e levant a u tota l a 13 189 UAH (soit 2 029,08 EUR). 

8. Pa r un e decision rendue le 13 ju ill et 1998, le tribuna l du di stri ct de 
ovozavodski a T che rnigov oct roya a M. G rigo ri Ga nouchevi tch 7 394 AH 

d 'a rri eres de sa la ires. Celui-ci pen;u t 2 19,37 UAH le 2 1 j a nvie r 2000 
et 11 6,03 UAH le 18 aout 2000. Tou tefois, l'a rre t dem eure e n g rancle 
pa rti e inexecu te, le montan t res tan t clQ s'e levant a 7 058,60 UAH (so it 
I 085,94 EUR). 

9. Pa r une decis ion re ndu e le 11 septembre 1997, le tri buna l d u dist rict 
de Novozavodski a T che rn igov a ll oua a M. Ana toli Ma rtchenko 4 528 UAH 
pour a rri eres de sala ires . Pa r une a u tre decis ion du 19 septe mbre 200 I, le 
meme t r ibuna l octroya a l' interesse 9 67 1,75 UAH a t itre cl ' incl e mn isat ion 
pour le re ta rds de pa ieme nt des a rri eres de sa la ires. Le rcq ueran t rec;u t 
I OOO UAH le 17 fevri er 1998, 126,29 UAH le 7 fev ri e r 2000 e t 55,27 UAH 
le 20 octobre 2000. Toutefois, les j ugeme nts dem euren t cl a ns un e la rge 
m esure inexecutes, les montan ts restant dus s'e levant a 130 18, 19 AH 
(so it 2 002,80 EUR ). 

I 0. Pa r une dec is ion rencl ue le 18 novembre 1998, le tribuna l du d istrict 
de Novozavodski a T che rnigov octroya a M me O le ksandra Ioucle nok 
5 664· UAH d 'a rri eres de sala ires e t 883 UAH a titre cl ' incle mnisation 



ARRET ~llKHA"il. Ei\KJ ET AUTRES c. UKRAINE 183 

pour les reta rds de pai e me nt. Le 7 fevri e r 2000, la requerante re<;ut 
234,37 UAH. Le juge ment dem eure en gra nde parti e inexecute, la 
somme res tant due s'e levant a 6 3 12,63 UAH (so i t 97 1, 17 EUR). 

11. Pa r une decis ion rendu e le 24 mars 1999, le tribuna l du district de 
Novozavodski a T che rni gov octroya a M. Vassi l Michko 8 130 UAH 
cl 'arrieres de sa la ires, cl ont 4 18,62 UAH se ul em ent lui fur e nt ve rses. Le 
juge m ent dem eure clans un e la rge mesure inexecut e, la somm e res tan t 
du e s'e levant a 7 711 ,38 UAH (soit 1 186,37 EUR). 

12. Par une cleci ion rendue le 17 avril 200 1, le tribuna l du di stri ct de 
l ovozavodski a Tchern igov octroya a M. Vassi l Bezpa lko 14 764 UAH (soit 
2 271,38 EUR) pour a rrifres de sa la ircs. A ce jour, le jugement n'est 
toujours pas execu te. 

13. Pa r un e decision rendu e le 4 fevri e r 1999, le tribunal du distri ct de 
Novozavodski a T cherni gov octroya a M"" Galina Zore nko 6 596 UAH pour 
a rrifres de salaires. E ll e re<;ut 236, 12 UAH le 7 fevri er 2000 et I 03 ,5 1 UAH 
le 10 nove mbre 2000. Toutefois, le jugement cl e meure en g ra ncl e 
pa rti e inexecute, la somme restant du e s'e levant a 6 256,37 UAH (soit 
962,52 EUR) 

14. Pa r une decision rendue le l" avril 1999 par le tribunal du district 
de Novozavoclski a Tchernigov, M. Grigori Arkhitko fut re integ re clans ses 
fonct ions e t se vit octroyer 6 348,62 AH cl'arrieres de sa la ires. II per<; ut 
226, 17 UAH le 7 fevrier 2000 e t 99,64 UAH le 18 aoGt 2000. Toute fo is, le 
jugement reste cla ns une large m esure inexecute, la somme restant due 
s'e levant a 6 022,8 1 UAH (soi t 926,59 EUR). 

15. Par un e decis ion rcndu e le lOjuin 1999 par le t ribuna l du district 
d' Ivan kivski, cl a ns la region de Ki ev, M. Voloclimir Lit skevitch se vit 
octroye r 6 444,45 UAH pour a rri eres de sa la ires . II re<;ut 6 1, 12 UAH le 
16novemb re 1999, 17 1,57UAHle8fcvr ier2000et 101 , 13UAHl c 18aoG t 
2000. Toutefo is, le jugeme nt clemeurc clans une la rge m esu re in execute , la 
somme restant clu e s'e levan t a 6 110,63 UAH (soit 94·0,IO EUR). 

16. Par une decision cl u 16 octob re 200 l , le tribuna l du district de 
Novozavocls ki a Tchernigov a lloua a M. M ikha"ilo Tichtchenko 8340 UAH 
(soit I 283,08 EUR) pour a rri fres de sa la ires . Le jugeme nt demeure 
incxecute . 

17. Pa r une lett rc du 17 juin 1999, le minis t ere de l'Ene rg ie informa 
M. G rigor i Ganouchevitch que lcs reta rd de pai eme nt de ses a rri r. r r.s de 
sa la ires e ta ie nt dus a la s itu a ti on economique diffici le de la societe 
deb itri ce, qui resultait du fa it q ue des ti erces parties n'ava ie nl pas regle 
leurs clettes a ce ll e-ci. Se lon le minist ere, la situat ion de la socic te a ppe la it 
une so lu t ion a u niveau de l'Eta t. 

18. Par une le ttre du 5 mai 200 I, le mcmc m inistcrc informa 
M. Gr igo ri Ganouchevitch qu e, malgre ses efforts, la s ituat ion econo­
miqu e de la socie te cl ebitrice ne s'etait pas ame lioree. Le ministere 
indiqua qu e le ministere des Urge nces e t des Affaires li ees a la protection 
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de la populat ion contre les consequ ences de la ca tas trophe d e T che rnobyl1 

(c i-a pres « le mini stere des U rge nces ») eta it le debiteur le plus important 
d 'Atomspetsbud. Le minis tere inform a le requ erant qu e la direction de la 
socie te lui avail dema nde de prendre une decis ion qua nt a l'opportun ite 
de di ssoudre ce ll e-ci. 

19. A la fin de l'ann ee 200 1, les sixi eme, se ptieme e t neuvieme reque­
ran ts e ngage re nt des procedures dis tinctes devant le tribuna l du di strict 
de Petche rski , a Kiev, contre le pres ident uk ra inien, le gouvc rnement 
ukraini en, le ministere de l'Ene rgie e t le ministere de la just ice, e n vue 
d 'e tre indemnises pour les prejudices materiels e t mora ux causes pa r 
l' inexecut ion des decisions jud icia ires rendues en leur fave ur. Dans trois 
dec is ions sepa rees rendu es le 29 j a nvie r 2002, !ed it tribuna l les debouta, 
decla rant qu e, e n cas d' inexecution, les int eresses pouva ient prese nte r 
des dema ndes d ' inde mn isa tion a u se rvi ce d 'execution de l'Etat, e t non 
a ux defendeurs susme ntionnes, dont la res ponsabili te pour l' inexecut ion 
n'e ta it pas. etablie. Les requerants ne form erent cont re ces decis ions ni 
appe l ordina ire ni pourvo i r. n cassa tion . 

20. Dans la le t tre com mun e qu ' ils adresserent le 3 1 octob re 2002 a u 
premier minist re de !'Ukra ine, tous les requ era nts ind iqu e rent qu ' il s 
ava ient prese nte des requetes a la Cour europee nne des Droits de !'H omme 
et propose re nt un reg lement am ia ble de l'affa ire . Il s so ll icit ere nt 
!'execution pleine e t entiere des decisions lcs concc rna nt et une indemnit e 
e n reparation des dommages subi s a lla nt de 20 OOO a 50 OOO UAH chacun. 

2 1. En reponse, l'agente du Gouve rn eme nt inform a les requerants qu e 
la procedure de regleme nt a miable ne pourra it comm e nce r qu 'un e fo is qu e 
la Cour aurait re ndu un e decision sur la recevabili te des requ e tes. Ell e 
evoqua egaleme nt devant les requ erants le grand nombre d 'ass igna tions 
pe nd antes contre la societe debitr ice, qui representaient une valeur de 
3 849 3 12 UAH2

• T outefoi " !'execution des jugements pa r la sa is ie de 
biens ex igeait une a utor isat ion specia le du min istere des U rgences, 
puisq ue les bie ns de la societe debi t ri ce e ta ient s itues clans la region de 
T chernobyl, conta minee par les radi a tions. Aucune a utorisation de la 
so rt e ne fut acco rdee . 

22. Pa r une ordonna nce du m iniste re de l'Ene rgie e n da te du 27 juin 
2002, la societe debitr ice fut li qu id ee et une commiss ion de liquid ation 
etabli e. 

23 . En consequ ence, entre le 7 octobre 2002 e t le 9 jui ll e t 2003, le 
se rvice d 'execution de l'E ta t m it fin a la procedu re d 'execution da ns les 
a ffa ires des requ erants e t tou tes Jes ordonnances d 'execut ion fur ent 

I. En juillc t 2004, ce m inistere fut cl ivisc en cl eux pa rt ies, le rnini stere des Urgc nccs et le 
Com ilc cl ' Eta t pour Jes a ffa ircs concc rna nt T che rnobyl. 
2. Soit 592 201 ,87 EUR. 
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transmises en tant que creances a la commission de liquidation. La 
procedure de liquidation es t toujours pendante. 

II. LE DROIT ET LA PRA TIQUE INTERNES PERT INENTS 

1. La Constitution de 1996 

24. La part ie pertine nte de la Const it ution ukraini enne se li t a insi : 

Article 124 

« ( .. ) Les cl ecisionsjucliciaircs sont adop tces par Jes tribunaux a u nom de !'U kraine et 

leur execution es l con traignante sur l'enscmblc du terr itoire ukrainien. » 

2. Le code civil du 18 juillet 1963 (abroge le l" Janvier 2004) 

25. Les di sposit ions pertinentes du code civil sont a insi Iibe ll ees: 

Article 32 
Responsabilite d 'une entite juridique 

«Sauf di spositions contra ires de la Joi, unc e ntil c j uridiqu e es t res ponsabl e cl ans la 
lim ite des bie ns qu 'e ll e possede (qui Jui sont a ttaches). 

Le fonda te ur de l'entit e juridique ou le propr ieta ire de ses biens n'es t pas tenu 

d'honore r les obliga tions de l'ent it e e t ce ll c-ci n'es t pas te nuc par ce lles de son 

propri cta ire ou fondat eur, sauf di spos itions contraires d e la Joi ou des d ispos itions 

staluta ires de l'en tit e juridique. 

Une e n1i1 c juridique fin ancec par son propriera ire et titu la ire d'un droit de cont role 

opera tion ncl sur Jes bie ns qu i lui sont attaches ( .. . ) es t rcsponsabl e cla ns la li m itc d es 

fond s en sa possession. En cas d 'absence de fond s, le propricta irc des biens do it honorer 

les ob liga tions de l'e nt ite." 

Article 33 
Partage de responsabilites entre l'Etat et les organismes publics 

« L' Etat n 'es t pas tc nu cl 'honorer les obli ga tions d es orga ni smcs publics qui possede nt 

la personna lit e juridiqu e, cl ces organ isations ne son! pas te nues pa r Jes ob liga tions de 
l'E ta t. 

Les conditions et mod ali tcs de mise a d is pos ition de fo nds d es tin es a couvrir lcs detl es 

d ' ins til utions et autres organi smes publics fin ances sur le budge t d e l'Eta t, clans le cas 

OU de tellcs de tt es ne peuvent e trc couve rt es par leur prop re budge t, sont etablies par la 

legis la ti on de l'URSS e t de la Rcpublique socia l isl e sovictiqu c d ' Ukra ine. " 

Article 38 
Liquidation d'organismes publics titulaires de la personnalitejuridique 

« La liqu ida tion d 'organ ismes publics titul a ircs de la pe rsonna li t e juridique esl 

c ffcctu ec pa r l'organe qui Jes a crees . " 
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3. Le code civil du 16 Janvier 2003 (en vigueur depuis le !"Janvier 2004) 

26. Les art icles pertinent s du nouvea u code civil dispose nt : 

Article 81 
Types d'entites juridiques 

«( .. ) 

2. Les entit es juridiques se divise nt en entit es juridiques de droit prive e t en entit es 
juridiques de d roit public, en fon ction des modalites de leur crea tion. 

Tou1e ent ite juridique de droit prive es t instauree sur la base de docum ents 
sta tut a ircs, con form cmcnt a !'a rticl e 87 d u present code. 

Tou lc cntit e juridique de droit public es t instauree pa r une decis ion du pres ident de 
!'Ukraine, par un organc d'E ta t dC.111 cnt autorisc, pa r un organe dC11n ent aut ori sc de la 

Rcpub li que au lono111 c de Crim ee ou par une coll ectivite loca le. 

3. Le present code preva il d es 111 oda li tes en vue de deter111in er Jes form cs orga ni sa­
tionne ll es et juridiques cl le s tatut juridiquc des entit es de droit prive. 

Les moda lites de crea tion et le sta tut juridique des entit es de droit public sont 

ex poses clans la Constitution et la legisla tion uk ra ini enncs. » 

Article 96 

Responsabilite des entites juridiques 

« I. Unc ent ite juridique es t tenu c d' honorer ses propres obliga tions. 

2. Une enlit e juridiquc es t tenue d 'honorc r scs ob liga tions clans la Ii mit e de son 
pa trimoine. 

3. Les assoc ies (fondai eurs) d 'un e entitc juridique ne sont pas ten us d'honorcr Jes 
obl iga tions de ce tt e entit e, et ce ll e-ci n'es t pas tenue par Jes obliga tions de ses associes 
(fondateurs), sauf di spos itions contraires de la Joi ou des documents sta tutaires ( ... ) » 

Article 167 
Formesjuridiques de l'intervention de l'Etat dans les relations de droit civil 

« I. Dans le cadre des relations de droit civil , l'Etat intcrvicnt sur un pied d'egalite 

avec Jes a utres acteurs pa rticipant a de tell es rela tions. 

2. L'Etat peut cree r des entit es juridiques de droit public (soc ietes d 'Eta t, ctablisse­

ment d 'e nseignement , etc.) clans Jes circons tances e t scion Jes moda li tes prevues pa r 
la Joi. 

3. L'E tat peut crce r des entites juridiques de droit prive (associa tions pa trona les, 
etc.) pour participer a ses activit es ( ... ) sa uf di spositions contra ires de la Joi .» 

Article 176 
Partage de responsabilite quant aux obligations de l'Etat, de la Republique autonome 

de Crimee, des collectivites locales et des entites juridiques etablies par eux 

« I. L'Etat ( ... ) n'es t pas tenu d 'honore r Jes obliga tions des entit cs jurid iques 
instaurees pa r Jui , saur di spositions contra ires de la Joi. 



ARRET MIKHAILENKJ ET AUTRES c . UKRA INE 187 

2. Les entit es juridiqucs insta urees pa r l'E ta t ( .. . ) ne sont pas tenues par Jes ob li ga ­

tions de l'Etal ( ... ) » 

4. La Loi du 27 mars 1991 sur Les societes (abrogee le !"Janvier 2004) 

27. Les a rticles pe rtin ents de la loi se li se nt a insi: 

Article 2 
Categories de societes 

<< Les ca tegories de sociCtCs su iva nt es peuve nt opCrcr en krainc: 

( .. . ) 

- les soc ietes d 'Eta t [derz/wvne pidpryemstvo] l1l, foncl ees sur les bi e ns de l' Eta l, qu i 

peuve nl compre ndre unc socie tc publique [kazenne pidpryemstvoj 121 

( ... )» 

Article 10 
Creation et utilisation de biens 

«( ... ) 

3. Les biens dont l'Eta t es t propri etaire et qui sont a l taches a une socie te d 'Etat 

(a !'excl usion des socic tes publ iques) ap parti ennent a ce tt c socictc, qui es t e n droit 

d'opere r un controle economique plein et entier sur ces bie ns. 

Da ns l'exercice d e son droit d 'opcrer un controle econom ique pl ein et e nti er su r 

les biens vises ci-dess us, unc societe d 'Etat pe ut e n m·oir la possess ion, en user e t en 

dispose r a sa di scret ion, e t cffectu er tout e acti on en rapport avec e ux qui n'es l pas 

contraire a la legislation en vig ueur ou a ux sta tut s de la societe. 

Les bi ens dont l'Etat es t propri e ta irc e t qui sont a tt aches i1 unc societe p11hliq1w 

appa rti e nnent a cett e socic te, qui es t en droit d 'exercer un contri\l e ope rationn el s ur 

eux. 

Lorsqu 'e ll e exerce son controlc operat ionnel sur Jes bi ens viscs ci-dess us, la socie te 

publiqu e e n a la possess ion et !'usage. 

Une socicle publique peul di spose r des biens compris cl ans ses capita ux propres dont 

l'Etat es t prop ri etaire et don t ii a dote la socie te avec le droit d 'exerce r sur eux un 

cont role operationnel uniqucm enl avec l'autori sat ion de l'orga ne habilite a admini strer 

lesdi ts bi ens. Les moda lit es de dispos ition des autres bi ens de la societe pub lique sont 

dffin ies cl a ns ses sla luls. » 

I. Une societe d'Eta t es t une socicte clans laq ue ll e l'Etat possede a u 111oins 25 % des parts. 
2. Une societe publique est une soc iete dont la creation es t regie par !'article 37 § 2 de la Joi 
du 27 ma rs 199 1 sur Jes socie tes . 
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Article 37 
Modalites speciales regissant la creation, la liquidation et la reorganisation 

d 'une socie te publique 

« I. Une soc ic t e d 'Et a t qui n 'cst pas s usceptibl e d 'e tre priva t isce e n ve rtu de la 

legisla ti on uk ra inienne peut c trc transfo r111 cc en socie tc pub li qu c par unc d ecision du 

gouvcrn cn1cnl ukrainicn. 

2. La decision de 1ransfor111er un e socic te d ' Etat e n une socie tc publiq ue ne peut c tre 

prise si l'unc a u 111o ins des conditions suiva ntes cxi ste: 

- la socii!lc se livrc a des a ctivit cs de produ ction ou a utrcs qui , en vcrt u de la 

legisla ti on, peuvc nt c trc acco111pli cs uniqu e 111 e nt pa r une socie tc d ' Eta t ; 

- l' Etal es t le principal conso rnrn a tc ur de la production de la societc (p lus de 50 %) ; 

- la socie tc opcrc cl a ns le cadre d e monopoles na turc ls. 

3. La li quida tion e t la reo rga ni sa tion de la socic tc pub li qu c intcrvic nncnt sur 

dec ision du go uve rn c m ent d e !' Ukraine e t sc derou lent confo r111 c rn c nt it la legis la ti on 

ukrainicnne. » 

Article 39 
Modalites particulieres des activites d 'une societe publique 

«( ... ) 

3. La socic tc publiqu e es t tenu c d ' honorcr ses obliga ti ons s ur scs fonds propres e t sur 

lcs <llltrcs biens qu 'c ll c posscdc, sa uf les actifs en capitaux. Si ccs fonds e t bic ns so 111 

insufli sa nt s, le propri c ta irc de la socic tc es t tc nu d 'honore r lcs obliga tions de cc llc-c i. » 

5. La Loi du 2 7 flurier 1991 sur le slalul juridique du lerriloire con/amine /Jar 
des radiations cl la suite de la catastrophe de Tchernob)1l 

28. L'a rticl e 6 de ce tt e loi d ispose qu e le go uve rnement ukra inien 
dete rmin e la planifica tion des activites , l'e ntretien ma ter iel e t technique, 
l'e tendue des cot isations financieres et les sala ires des cmployes de toutes 
les societes impliquees dans les travaux visant a efface r les consequ ences 
de la catastrophe de Tchernobyl, qu els que soient le s ta tut e t le proprie­
ta ire de ces societes . 

29. L'a rticl e 12 de la loi interdit tout retrait de materia ux de 
construction , d 'equipements et d 'autres biens de la zone d'exclusion et de 
la zone d 'evacuation forccc sans une autori sa tion specia le du ministere 
des Urgences . Cet a rticl e exige egalement l'autorisation du min istere 
pour la rea lisation de toute activit e economique, y compris d 'actes de 
construction, dans ce tte zone. 

6. La Loi du 21 avril J 999 sur Les procedures d'execution 

30. En ve rtu de !'a rticl e 2 de ce tte loi, !'execution des jugements es t 
confiee a u se rvice cl 'execution de l'Etat. Selon !'a rticl e 85 de la loi, un 
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creancier peut de pose r un e pla inte contre des actions ou om issions de ce 
se rvice aupres du chef de !'adm inistration dont ce lui-ci depend ou aupres 
d ' un tribunal local. L'a rti cle 8b de ce tt e Joi perme t a tout creancie r 
d 'engage r contre la personne juridique chargee de !'execution d 'un 
jugem ent une procedure judiciaire pour fau te aya nt en tralne !'execution 
inadequa te ou l' inexecut ion d 'unjugement, e t d'e tre indemnise de ce fait. 

7. La Loi du 24 mars 1998 sur le service d'exicution de l'Etat 

3 1. L'a rticl e 11 de la Joi perm e t d' engager la responsabilite des hui ssiers 
pour toute insuffi sance cl a n l'accompli ssement de leurs fonct ions, e t 
d 'obte nir une indemnite pour les prejudices causes pa r un huiss ier cla ns le 
cadre de !'execution d 'un juge me nt. En ve rt u de !'article 13 de la Joi, Jes 
actions e t omiss ions d 'un hui ssier peuve nt etre contes tees devant un 
fonct ionnai re de ra ng supfr ieur ou devant les tribunau x. 

8. Decret ministeriel n° 8-92 du 15 decembre 1992 sur !'administrat ion des 
biens de l'Etat 

32 . Le decret habilit e les mini steres et autres organes execut ifs a 
adopte r des decis ions concerna n t la creation, la reorganisation e t la 
liquida tion d 'entreprises , d 'institutions et d 'organi smes dont l'act ivite se 
fond e su r des bie ns d 'Etat. Le decret prevo it en outre qu e Jes ministe res 
n' inte rvie nn ent pas directe ment cl ans Jes activites des societes d'Etat. 

9. Decret ministeriel n" 306-jJ du 11 mai 1998 sur la lisle d'entreprises, 
d'institutions et d'organismes dont !'administration est traniferee au 
ministi!re de l'Energie 

33 . Le decret prevoit le transfert de ['adm inistration d'un ce rtain 
nombre d 'e ntreprises, y compris la societe d 'Etat en ma ti ere de const ruc­
tion e t de commerce Ato mspetsbud, a u min istere de l'Energi a la uite 
de modifications cl ans la structure du go uve rneme nt . 

EN DROIT 

I. JONCTION DES REQUETES 

34. La Cour es tim e qu ' il y a li e u de joindre Jes requ etes, conform ement 
a ]'articl e 42 § 1 de son reglement , eu egard a le ur cadre factu el et 
juridique com mun . 
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II. SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 6 § I DE LA 
CONVENTION 

35. Les requera nts se pla igne nt de l' inexecution de decisions 
judicia ires rendu es e n leur fave ur. Il s invoqu ent !'articl e 6 § I de la 
Convention, ainsi libell e : 

«Tou te pcrsonne a droit a cc qu e sa ca use soit ent endu e equit abl ement ( .. ) pa r un 
tri buna l ( .. ) q u i decidera ( ... )des cont es ta tions sur ses droit s e t ob liga tions de ca racte re 
civil ( ... ) » 

A. Recevabilite 

I. lc,/Juisemenl des voies de recours inlernes 

36. Le Gouvernement prese nte des exceptions prelimina ires conce r­
na nt le non-epuisement des voies de recours inte rnes pa r les requera nt s, 
a u motif qu e ce ux-ci n 'ont pas sa isi les juridictions internes pour conte ter 
l' inactivite du se rvice d 'execut ion de l'Eta t e t dema nder a e tre indemni ses 
pour irregula rit e de la procedure d 'execution ou en rai son de la devalua­
tion des monta nts accordes . 

37 . Les requerants rffutent ce t a rgum ent, fa isant valoir qu e la 
principa le cause de l' inexecution continu e des jugements rend us en leur 
faveur es t la s itu a tion economiqu e difficil e de la socie te debitrice, qui 
a ppell e une so lution au niveau de l'Eta t (paragraphes 17 et 18 ci-dess us) . 

38. La Cour rappelle que la fin a li te de !'articl e 35 § I es t de men ager 
a ux Eta ts contractants !'occas ion de prevenir ou redresse r les violat ions 
a ll eguees contre eux avant qu e ces gr iefs ne lui soient soum is. Ncanm oins, 
se ul s les recours effec tifs doive nt e tre epuises. «Effectifs» signifi e qu ' il s 
a ura ient pu empecher la surve nance ou la continuation de la viola tion 
a ll eguee ou auraient pu fourn ir a l'interesse un redresse me nt a pproprie 
pour toute viola tion s'etant deja produite (Kudla c. Pologne [GC], 
n° 302 10/ 96, § 158, CEDH 2000-XI). II incombe a l'Eta t dffe ndeur 
excipant du non-epuise ment de convaincre la Cou r que le recours en 
qu es tion eta it effectif, e t qu ' il ex is tait e n th eori e comm e en pratiqu e a 
l'epoq ue consid eree (Khokhlitch c. Ukraine, n° 4 1707 /98, § 149, 29 avril 2003). 

39. Toutefoi s, en l'espece, malgre les efforts considerables du se rvice 
d 'execution de l'Eta t, Jes jugem ents rendu s en faveur des requera nts 
demeurent inexecutes e n tout ou en pa rti e, ce que reconnalt le Gouverne­
ment (paragra phe 49 ci-dessous). En outre, le serv ice d 'execution n'es t 
plus implique clans la procedure de recouvrement de la dette, puisqu e la 
procedure d 'execut ion est arr ivee a son terme et qu e les creances des 
requerants ont e te transferees a la commission cha rgee de surveiller la 
liquida tion de la societe debitrice (paragraphes 22-23 ci-dessus) . Des 
!ors, la Cour est d 'avis que cette exce ption prelimina ire es t denuee de 
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pertinence qu ant au gri ef principal des requerants e t ne peut e tre 
accueilli e, puisqu e le recours invoque par le Gouvernement n'es t pas de 
na ture a empecher la continu a tion de la violation a ll eguee. 

40. Partant , la Cour rej e tte !'except ion . 

2. Compatibiliti rat ione personae (responsabiliti de l'Etat) 

4· I. Da ns ses observa tions complementa ires, le Gouvern emcnt a ffirm e 
qu e, si la socie te debitrice es t bi en une socie te d 'Etat, ii s'agit d 'une entit e 
juridique separee e t l'E tat ne peut etre tenu pour responsable des det tes 
de ce tt e entite au regard du droit int erne. En conseq uence, !'execution des 
juge ments rendus en fave ur des requerants ne peut e tre ass uree si cela 
doit g rever le budge t de l'Etat. 

42 . Les requerants souti ennent que la societe est une socie te publiqu e 
sous contrat avec l'E ta t. Le travail qu 'ell e a acco mpli n'a pas ete remunere 
integral ement pa r le m in istere des Urgences. Cette situ at ion a cree des 
de tt es pour la socie te. Les requ era nts a ll eguent en outre qu 'e n droit 
interne le proprieta ire es t responsabl e des dett es de l'entite si ce ll e-ci 
ma nq ue de fonds pour honorer ses ob liga tions. 

43 . La qu es tion se pose de savoir si l'Eta t es t tenu d 'honore r les dettes 
d ' un e socie te d'Etat qui constitu e une entite juridique separee e t si sa 
rcsponsabili te peut ctrc cngagec du fa it qu 'en definitive les montants 
acco rdes cl ans les jugements rendu s a l'encontre de cc tt e soc iete n'ont 
pas e te ve rses aux interesses. 

44. A ce t egard , la Cour es time que le Gouvernement n'a pas 
demontre qu'Atomspe tsbud jouissai t d ' u ne independa nce institutionne ll e 
et operat ionnell e suffisant e vis-a-vis de l'Etat pour exonerer ce lui-ci de sa 
res ponsabilite au regard de la Conve ntion pour ses act ions et omiss ions 
(voir, mutatis mutandis - et pa r analogie avec I 'a rticl e 34 de la Conven­
tion -, Radio France et autres c. France (dee.), n° 53984/00, CEDH 2003-X). 

45. La Cour releve qu ' il ne ressort pas des observa tions du Gouve rne­
ment ou des elements ve rses au dossier que Jes dettes de l'Etat enve rs la 

OCiete (pa ragraphe 18 Ci-cl eSS US) a ient j amais ete regJeeS en tout OU en 
part ie, ce qui met enj eu la responsabilite de l'Etat qu ant aux dettes de la 
societe qui ont decoule de ce tt e situa tion. La societe debitrice opera it cla ns 
le sec teur ha utement reglemente de l'ene rgie nuclea ire e t mena it scs 
activit es de construct ion cl ans la zone d' evacuation forcee autour de 
T chernobyl, laqu e ll e es t placee sous le st rict contr6le du gouverne­
ment pour des considerat ions environnementales e t de sante publique 
(paragraphe 29 ci-dessus). Ce contr6 le s'etenda it meme a ux conditions 
d' emploi des requerants a u se in de la socie te, y compris a leurs salaires 
(paragraphe 28 ci-dessus) . L'Etat interdit la saisie des biens de la sociere 
en raison des risq ues de contamina tion (pa ragraphe 2 1 ci-dessus). En 
outre, !'adm inist ration de la societe a ete transferee au ministere de 
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l'Ene rgie a compter du mois de mai 1998 (paragraph e 33 ci-des ·us). De 
l'avis de la Cour, ces elements confirme nt le ca ractere pub li c de la societe 
dcbitr icc, inclependamm ent de sa class ifica tion form cll c en d ro it inte rne. 
E n consequence, la Cour conclut qu ' il ex is te des mot ifs suffi sants de tenir 
l'Eta t pour responsable des dett es d 'Atomspe tsbucl enve rs les rcqu erants 
da ns les circonsta nces pa rt iculie res de l'espece, malgrc le fa it qu e la 
socic te constitua it une ent ite jurid iqu e sepa ree. 

46. Des lors, la Cour es time que le g ri ef des requerants es t compat ib le 
ratione personae avec les dispos itions de la Conve ntion, e t reje tt e !'exce ption 
du Gouve rn ement a ce t ega rd. 

3. Conclusion 

4-7. La Cour concl ut que cc grie f n'es t pas ma nifcs tcmcnt ma l fonde 
au sc ns de !'arti cle 35 § 3 de la Convention. Aucun aut rc motif cl ' irrece­
vabi lit e nc peut etrc releve. De · lors, ce gr ief doit et re decla re reccvabl e. 

B. Fond 

48. Le Gouve rnement obse rve qu e le se rvice d 'execution de l'Eta t a 
ass ure !'execution des juge ments rend us en fave ur des requ eran ts cla ns la 
mesure du possible, et qu e ce rt a ins de ccs jugements ont cte executes en 
pa rt ie. II souti ent qu e lcs bi ens de la societc debitr ice sc trouva ient cl a ns la 
zone de conta mination rad ioactive et ne pouva ient clone pas etrc saisis sans 
autori sation ; or une tell c a utori sa t ion a ete refusee pa r le ministere des 
U rgences. 

49. Pour le Go uve rn ement , le g rief des requ erants conce rnant l' inexe­
cution des jugements rendus en leur fave ur en ra ison de l' inactivite 
a ll eguee du se rvice d 'execution de l'Eta t manqu e de consis ta nce, pui squ e 
ledi t se rvice a pris tou tes les mesu res necessai res pour executer les 
jugements e t n'etait plus responsable de !'execut ion apres qu e la decision 
de met t re la socie te debi tri ce en liquida tion fut pr ise . 

50. Le req uera nts contes tent les a rguments du Gouve rnement. Ils 
sout ienn ent que leur g r ief tenant a l' inexecution des juge ments ne se 
li mita it pas a l' inactivite a ll eguee du se rvice d 'execut ion de l'E tat, comm e 
le Gouve rn ement le sugge re. Les requ erants re levent qu e les jugem ents 
rend us en leur faveur ne pouva ient pas etre executes sans qu e des mes ures 
ne fu ssent prises au niveau de l'Eta t et renvoient a la lettre du min is tere 
de l'Energie a ce t effet (paragraph e 17 ci-dessus). I ls souti ennent en outre 
qu e la societe es t une societe d 'Eta t e t qu e l'Eta t es t tenu de regler les 
dett es dues par ses ocie tes . 

5 1. La Cour rappe ll e qu e !'art icl e 6 § I garan tit a chacun le d roit ace 
qu 'un tribunal conna isse de toute contes tat ion rela t ive a ses d roits e t 
obligat ions de caractere civil presentee devant une jurid ict ion ou un 
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tr ibunal. II consacre de la so rt e le «droit a un tribuna l » dont le droit 
d 'acces , a savoir le droit de sa is ir un tribuna l en ma t ie re civi le, const itu e 
un as pect. Toutefois , ce droit se ra it illu soire si l'ordre juridique intern e 
d ' un Etat contracta nt perme tta it qu 'un e decis ion judicia ire de finitive 
e t ob ligato ire res te inopera nte a u de tr im ent d 'u ne parti e. On ne 
comprendrait pas qu e !'a rticl e 6 § I clecrive en deta il les ga ra nti es de 
procedure (equit e, pub licit e r t rc lerite) accordees a ux parti es e t qu'il ne 
protegc pas la mise en a: uvre des cl ecisionsjud icia ires. Si ee l a rtic le devait 
passe r pour conce rn er exclusivcment l'acces au juge et le cl eroulcment de 
!' instance, ce la ri squcrait de cree r des itu at ions incompa tibl es avec le 
principe de la preem inence du droit qu e les Etats contracta nts se 
sont engages a respecter en ra tifi a nt la Convent ion. L'execution d 'un 
juge mc nt O U arrc t, de qu elqu e juridiction qu e CC soit, doit clone e trc 
cons id free comm e faisant pa rt ie int egrante du « proces » a u sens de 
!'a rtic le 6 (Bourdo v c. Russie, n° 59498/00, § 34, CEDH 2002-III) . 

52 . Une a utor ite de l'Eta t ne saurait pret ex ter du m a nque de 
ressources pour ne pas hono rer un juge menl. Ccrtes, un re ta rd cl ans 
!'execution d 'un jugem e nt peut se justifier cl a ns des circons ta nces 
part iculi cres . Toutefo is, il ne peut fare de na ture a remetlrc en cause 
!'esse nce du clroit protege pa r !'articl e 6 § I de la Convent ion (Immobiliare 
Sajfi c. Italie [GC], n" 22774/ 93, § 74, CEDH 1999-V). En l'espece, les 
reque rants n'auraie nt pas dCi se trouve r cl a ns l' imposs ibi lit e de benefi cier 
de !' issue favorab le des procedures . 

53. La Cour re leve qu e, jusqu'a prese nt , les juge me nts renclu s en 
fave ur des requfra nts clans la periocle 1997-2001 sont res tes integrale­
ment ou en grande pa rti e inexecutes . D e l'avis de la Cour, eu ega rd a u 
constat de responsabilite de l'E tat pour les somm es du es aux requerants 
en l'espece, la periode d ' in execution ne cloit pas se limite r a la phase 
cl 'execution se ul e me nt , ma is cloit cga lem ent comprendrc l'actu ell e 
pfriocle de recouvrement de la detl e cl a ns le cad re de la procedure de 
liquidat ion. En consequ ence, le recouvre m ent de la cl e tt e clans les 
affaires des requfra nts a dure jusqu 'a present de troi s a sep t a ns . 

54. En ne pre na nt pas pendant plusieurs annees les m es ures neces­
sa ires pour se conformer aux juge me nts cl efinitifs re nd us e n l'espece, les 
a utorites ukrainie nnes ont prive les di spos itions de !'articl e 6 § I de tout 
effe t ut il e . 

55. Des lors , ii y a eu vio la tion de !'a rticl e 6 § I de la Conve ntion. 

III. SUR LA VIOLATION ALLEGUEE DE L'ARTICLE DU 
PROTOCOLE 0 I 

56. Les requera nts se plaignent en outre que l'Etat a porte atte inte a 
leur droit au respect de leurs biens, tel qu e garant i pa r !'art icle l du 
Protocole n° I, a insi libell e : 
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«Tou te person ne ph ys iqu e OU mora le a droit au respec t de ses biens. Nu ! ne peul c trc 
pr ivc de sa proprictc quc pour ca use d 'ut ilit c publiqu c c l dans lcs cond itions prevucs par 
la Joi e t Jes principes gencraux du dro it internationa l. 

Les d ispos itions prcccdcntes nc port ent pas a tt cint c au dro it qu c possedcnt Jes Etals 
de mcllrc en vigueur lcs lois qu' il s j ugcnl necessa ircs pour reglcmcn tc r !'usage des 
bicns confo rmcmcnt a l' interc t genera l ou pour ass urer le paicmcnl des impots ou 
d'aut res contribut ions ou des amcndes. » 

A. Recevabilite 

5 7. La Cour renvoie a son ra ison nem ent sou !'angle de !'a rticl e 6 § I 
de la Conve ntion, a !'is ue cluqu el elle a rej ete les exceptions d ' irreceva­
bi lit e des requ etes soul evees par le Gouve rneme nt (paragraphes 35-47 
ci-d ess us), e t qui vaut ega leme nt pour le g ri ef des requ crant s tire de 
!'a rt icl e I du Protoco le n" I. En conseq uence, la Cour es tim e qu e ce g ri ef 
n'es t ni manifes teme nt mal foncle ni irrecevable pour l'un ou l'autre de 
motifs cites a !'a rticl e 35 de la Conve ntion. Des !ors, ii cloit etre decla re 
recevable. 

B. Fond 

58. Da ns ses obse rva tions, le Gouve rn ement cunfirme qu e les montants 
octroyes a ux requfrants pa r les tribunaux in te rnes constitue nt des bi ens 
a u se ns de !'a rticle I du Protocole n" I. II reconnalt qu e l' in execution des 
jugements e n fave ur des requerants peut etre consid free comm e une 
a tt ein te a u droit de ce ux-c i au res pect de leurs bi ens. Toute fo is, ii 
a ffirm e qu e ce tt e ingfrence eta it justifi ee pa r l' int fret general, a savoir 
la necess ite de contro ler le deplacement de matfr ia ux contam ines clans 
la region d e Tche rnobyl. Le grand nom bre de creanciers de la societe en 
liqu idat ion appelle des mesures ex ha ust ives de la part de la commiss ion 
des liquida tions et de l'Etat pour honore r to utes les creances . 

59. Les requfrants a ll eguent qu e l'E tat etait tenu de leur regler le 
so ld e des monta nt s qui leur etaie nt du s e t qu e, pa r son ref us de paye r ces 
dett es, ii les a pr ives de la pos ·ess ion ree ll e de leurs biens, e n violat ion de 
!'a rticl e I du Protocole n° l. 

60. La Cour renvoie a sa jurisprudence se lon laq ue ll e l' im poss ibilit e 
pour un requfrant d'obtenir !'execution d 'un jugeme nt lui accorda nt un 
avan tage constitue une ingfrence clans l'exercice de son droit a u respect 
de ses biens , te l qu'enonce clans la premiere phrase du prem ier para­
graphe de !'art icle l du Protoco le n° I (voir, parmi d 'autres, Bourdov 
precite, § 40, et]asffmiene c. Lituanie, n° 4 15 l 0/98, § 45, 6 ma rs 2003). 

6 1. En l'espece, la Cour es t done d'avis que l' imposs ibili te pour les 
req uerants de faire executer les jugem ents rendu en leur faveur pendant 
un e pfriode considerable (entre trois et sep t a ns) a entralne une a tteinte a 
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le ur droit a u respect de leurs bie ns a u sens du premie r pa ragraphe de 
!'articl e I du Protocole n° I. 

62. L'a tte int e es t e n part ie just ifi ee par !' interdic tion de de place r les 
bi ens conta mines de la socie te debitri ce de la zone d 'evacua tion fo rcee 
autour de T chernobyl. Toutefois , de l'avis de la Cour, pareill e inte rdi c­
tion, ind eniablem ent insp irce pa r une cause d 'interet public legit ime, ne 
menage pas un juste equ ili bre entre les int ere ts de l'Etat e t ceux des 
requerant s sur lesquels pese l' integra lite de la cha rge fin a ncie re. 

63 . En ne se conform a nt pas aux jugem ents rendus e n faveur des 
requfrants , les a utor it es na tionales ont empeche les interesses pend ant 
un la ps de t emps considerable de recevoir l' integrali te des montants 
auxque ls ils avaient droit , c l lcs cmpechent toujours de percevo ir leur du. 

64. En consequence, ii y a egale me nt CU viola tion de !'articl e I du 
Protocole n° I. 

IV. SU R L'APPLICATION DE L'ARTICLE 4·1 DE LA CONVENTION 

65 . Aux termes de !'a rticl e 4 1 de la Convention, 

«Si la Cour declare qu ' il y a cu vio la tion de la Convention ou de scs Protoeoles, e t si le 

droit intcrne de la Hautc Part ic contractante nc permet d'efTace r qu 'impar fa it cment 
les consequences de ce tt c viola tion, la Cour accordc a la panic lcscc, s' il y a li eu, unc 
sat isfaction eq uit ab le . .. 

A. Dommage 

66. La Cour soulignc qu 'en vert u de !'article 60 de son rcgleme nt toute 
de mande de sat isfact ion equitab le doit e t re ve ntil ee, sou misc par ecrit , e t 
accompagnee des justificatifs pert inents, faut e de quo i el le peut rej e te r 
tout ou pa nic des pre tentions du requ erant. 

1. Dommage materiel 

67 . Les requerants reclam e nt les montants suivant s au t itre du 
dommage materie l, incliqua nt !'equ ivale nt des som m es e n euros (EUR) 1 : 

- M'"" Valent ina Mikhai"lenko: 4 849 hrivnas (UAH) (746 EUR) ; 
M. Valentin Mikha"il enko: 13 189 UAH (2 029,08 EUR); 
M. Grigori Ganouchevitch: 7 129,30 UAH ( I 096,82 EUR) ; 
M. Anatoli Martche nko: 13 0 18,09 UAH (2 002,78 EUR); 
M 111

" Ol eksandra Ioud enok : 6 327 UAH (973,38 EUR) ; 
M. Vass il Michko: 7 7 11 UAH ( I 186,3 1 EUR) ; 
M. Vassil Bezpalko : 14 764 UAH (2 27 1,38 EUR) ; 

I. Ces montants corresponden t a pproximat iveme nt soit a l' integra lite des sommes 
octroyecs so it a la pa rt ie rcs tant du e (pa ragraphes 6-1 6 ci-dessus) . 
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- M"''" Ga lina Zorenko: 6 260 UAH (963,08 EUR); 
- M. G rigori Arkh itko: 6348,62 UAH (976,71 EUR); 
- M. Volodimir Lit skcvitch: 6 11 0,4·5 UAH (940,07 EUR) ; 
- M. Mikha'ilo Tichtchenko: 8 340 UAH ( I 283,08 EUR). 
68. Le Gouvernem ent souti ent qu 'e n droit inte rne l'E ta t n'es t pas tenu 

d 'honorer les dett es de ses societes. 
69. La Cour rappe ll e qu 'e ll e a rej etc ce tt e except ion ci-d essus (para­

graphes 43-45) . Pour les memes motif., ell e ecarte ce t a rgum ent sous 
!'ang le de !'a rticl e 4 1. 

70. A la lu miere de docum ents en sa possession, la Cour octroie pour 
domm age materiel les sommes suivantcs, qu i corres pondent aux monta nt s 
res ta nt du s a ux requ e ra nts: 

- M""' Valentina Mikha·ll enko: 707,59 EUR ; 
- M. Va len tin Mikha'il cnko: 2 029,08 EUR ; 
- M. Gr igori Ganouchevitch: I 085,94 EUR ; 
- M. Ana toli Ma rtchenko: 2 002,80 EUR ; 
- M"'" Olcksandra Ioudenok: 97 1, 17 EUR ; 
- M. Vass il 'li chko : I 186,37 EUR ; 
- M. Vassil Bezpa lko: 2 27 1,38 EUR ; 
- M"'" Ga li na Zorenko: 962,52 E R ; 
- M. Grigori Arkhitko: 926,59 EUR ; 
- M. Volod imir Litskevitch : 940, 10 EUR ; 
- M. Mikharl o Tichtchcnko: I 283,08 EUR. 

2. Dommage moral 

7 1. Les requerants rcclam ent Jes monta nts suiva nts pour le prejudice 
moral subi du fa it de l' inexccut ion par Jes autorit es des jugements rendus 
en leur faveur : 

- M. Anatoli Martchenko: 75 OOO UAH ( 11 538,46 EUR); 
- tous les autres requerants: 50 OOO UAH (7 692,30 EUR) chacun. 
72. Pour le Gouvernement , le consta t de viola tion constitu e une 

sati sfaction equit able suffi sante en l'espece. 
73. La Cour es t d 'avis qu e les requerants ont subi du fa it des viola tions 

consta tees Lill domm age mora l qui ne peut e tre repa re pa r Lill simple 
constat de viola tion de sa pa rt. Les monta nts pa rticuli ers rfr la mes sont 
toutefois excess ifs. Statuant en equit e, comm e le requiert !'a rticl e 4 1 de 
la Convention, la Cour octro ic les indemnites suivantes en fon ction de la 
duree des periodes d ' in execution cl a ns chacune des affaires, qui varient de 
t rois a sept a ns : 

- M""' Valentina Mikha'il enko : 3 080 EUR; 
- M. Va lentin Mikha'il enko : I 800 EUR ; 
- M. Grigor i Ganouchevi tch: 2 960 EUR; 
- M. Anatoli Ma rtchenko : 3 360 EUR ; 
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- M"" O leksandra loud enok: 2 800 EUR; 

M. Vassi l Michko: 2 680 EUR; 
M. Vass il Bezpalko: I 680 EUR; 

- Mm" Galin a Zorenko: 2 720 EUR; 

- M. Grigori Arkhitko: 1680 EUR; 
M. Volodim ir Litskevitch: 2 560 EUR; 
M. Mikhai'lo Tichtchenko: l 400 EUR. 

B. Frais et depens 

1. Procedure inlerne 
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74. Les requerants n'ont soumis a ucun e demande a ce t ega rd cl a ns le 
de la i prescrit. La Cour n'octroi e done a ucune indemnite. 

2. Procedure devanl Les organes de la Convention 

75. ChaCL1n des requerants reclam e I 035 EUR pour Jes fra is et depens 
ex poses devant la Co ur. 

76 . Le Gouvernemen t sout ie nt que ces demandes sont denuees de 
fo ndement e t excess ives. II fa it valoir que Jes requerants n'ont donne 
a ucun e precision sur le trava il acco mpli pa r leur avocat, son taux 
hora ire, e tc. II releve qu e l'avocat a present e une reponse comm un e a ses 
obse rvations cla ns les clix requetes. II es tim e en outre qu e le montant total 
reclame pa r les requ erants es t trop e leve, e u egarcl a la simila rit e de leurs 
g ri efs et a u fait qu e leur co nse il n'a pas a borcle de q ues tions specif'iqu es 
re lat ives a leur situ at ion individuell e, et compte ten u de !'absence de 
complexite des qu es tions juridiqu es soulevees par ces affaires . 

77. La Cour rappelle que pour que des fra is e t de pens so ient inclus 
clans une incl emnite octroyee a u titre de !'articl e 4 1, ii doit et re etabli 
qu ' il s ont e te reeli ement exposes pour preve nir OU redresser la situa tion 
jugee const itu t ive cl 'une violat ion de la Conve ntion, qu'ils co rresponclaient 
a une necess ite et qu ' il s sonl raisonnab les quant a leur ta ux (vo ir, pa rmi 
d 'autres, Nilsen et J ohnsen c. Norvege [GC] , n" 23 11 8/93, § 62, CEDH 
1999-VIII). 

78. La Cour es tim e que ces ex igences ne sont pas rem plies en l'espece . 
T outefoi s, les requerants ont manifesteme nt expose ce rtains fr a is et 
depens pour leur re prese ntat ion cl evant la Cour . 

79. Eu egard a ux informations en sa possess ion et a ux crit eres susmen­
tionnes , la Cour juge ra isonna ble d 'octroyer a chacun des requerants 
135 EUR pour frais e t de pens. 
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C. Interets moratoires 

80. La Cour juge approprie de calquer le ta ux des interels moratoires 
sur le ta ux d 'interet de la facilit e de pret marginal de la Ba nque centra le 
europee nn e majore de trois points de pource ntage. 

PAR CES MOTIFS, LACOUR, A L'UNANIMITE, 

I. Decide cl e j oindre les requ etes; 

2. Declare les requ etes recevabl es ; 

3. Dit qu ' il y a eu viola tion de !'articl e 6 § I de la Conve ntion; 

4. Dit qu ' il y a eu viola ti on de !'articl e I du Protoco le n° I ; 

5. Dit 
a) qu e l'Etat dffendeur doit ve rse r a chacun des requ erants, cl a ns 
les trois mois a compt er de la da te a laq ue ll e le prese nt a rre t 
cleviendra cl e finitif conform ement a !'a rticle 44 § 2 de la Conve ntion , 
les montants su ivants : 

- a M"'° Mikha.ilenko, 707,59 EUR (sept ce nt sept euros cinqu a nte­
neuf ce ntimes) pour dommage mater ie l, 3 080 EUR (trois mi llc 
qu at re-vingts euros) pour domm age moral et 135 EUR (cent 
trente-cinq euros) pour fra is e t de pens; 
- a M. Mikha'il enko, 2 029,08 EUR (deux mi ll e vingt- neuf e uros 
huit ce ntim es) pour clommage ma ter iel, I 800 EUR (mi ll e huit 
ce nts euros) pour <lumm age moral et 135 EUR (cent trente-cinq 
e uros) pour fra is e t de pens; 
- a M. Ganouchevitch , I 085,94 EUR (mille quatre-vingt-cinq 
e uros quatre-vingt-quatorze ce ntimes) pour clomm age ma terie l, 
2 960 EUR (deux mille neuf ce nt soixante e uros) pour dommage 
mora l e t 135 EUR (cent tre nt e-cinq euros) pour frai s e t depens; 
- a M . Martchenko, 2 002,80 EUR (deux mi li e cl eux euros quatre­
vingts centim es) pour dommage materie l, 3 360 EUR (tro is mille 
troi s ce nt so ixa nte euros) pour clommage moral et 135 EUR (ce nt 
trente-cinq euros) pour fr a is e t de pens ; 
- a M"'c Ioucle nok , 971, 17 EUR (n euf cent soixante et onze e uros 
dix-se pt centimes) pour domm age ma teri e l, 2 800 EUR (deux mi ll e 
huit ce nts euros) pour clommage moral et 135 EUR (cent tre nte­
cinq euros) pour frais e t de pens; 
- a M. Michko, 1 186,37 EUR (mille cent quatre-vingt-s ix euros 
trente-sept ce ntim es) pour domm age materie l, 2 680 EUR 
(deux mill e s ix ce nt quatre-vingts euros) pour dommage mora l et 
135 EUR (ce nt tre nte-cinq euros) pour fra is e t depe ns; 
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- a M. Bezpa lko, 2 27 1,38 EUR (deux mi lie deux ce nt so ixante 
e t onze euros tre nte-hui t ce ntimes) pour dommage materiel, 
I 680 EU R (mill e s ix cent quat re-vingts euros) pour domm age 
moral et 135 EUR (cent tre nt e-cinq e uros) pour fra is e t depe ns; 
- a Mm" Zorenko, 962,52 EUR (neuf cent so ixante-d eux e uros 
cinqua nte-deux ce ntimes) pour dommage ma teriel, 2 720 EUR 
(d eux mill e se pt cent ving t euros) pour dommage mora l e t 
135 EUR (cent t ren te-cinq euros) pour fr a is e t de pens; 
- a M. Arkhitko, 926,59 EU R (neuf ce nt ving t-s ix euros cinqu a nte­
ncuf ce ntim es) pour domm age ma ter ie l, I 680 EUR (mil lc six 
ce nt qu at re-ving t euros) pour dommage mora l e t 135 EUR (cent 
trcnte-cinq euros) pour fra is et dc pens; 
- a M. Lit skevitch, 940, 10 EUR (n euf ce nt qua rante euros di x 
ce ntim es) pour domm age ma ter iel, 2 560 EUR (de ux mil le cinq 
ce nt so ixante euros) pour domm age mora l e t 135 EU R (cent 
trente-cinq euros) pour fra is et depe ns; 
- a M. Tichtche nko, I 283,08 EUR (mill e deux cent qua tre-vingt­
t ro is euros huit cen ti mes) pour domm age mater iel, 1400 EUR 
(mill e qua tre ce nts euros) pour dommage mora l et 135 EUR (ce nt 
trente-cinq euros) pour fr a is et depe ns; 

b) qu e les monta nts ci-dessus doive nt etre conve rtis clans la mo nnaie 
na tiona le de l'Eta t defe nde ur a u ta ux applicable a la da te du 
reglement, plus tou t mo ntant pouva nt e tre du a u t it re de l' imp6t sur 
ces sommes; 
c) qu 'a compter de !'exp irat ion dudit delai e tjusqu 'a u ve rsemcnt , ces 
monta n ts se ront a majore r d'un intere t simple a Lill taux egal a u taux 
d ' int fre t de la f'ac ili te de pret ma rgina l de la Ba nqu e ce n trale 
europeenne pendant cet te pfr iode, a ugmente de trois points de 
pourcentage; 

6. Rejette la demand e de sa ti sfaction equita ble des requ erants pour le 
sur plus. 

Fa it en a ng la is, puis communiqu e pa r ecrit le 30 nove mbre 2004, 
confo rmement a !'articl e 77 §§ 2 et 3 du reglement de la Gour. 

S. D OLLE 

Greffi ere 
J.-P. COSTA 

Pres id ent 
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SOMMAIRE 1 

Caractere effectif des recours internes s'agissant de mauvais traitements 
infliges par des agents de l'Etat 

Article 35 § I 

Epuisement des voies de recours internes - Recours effectif- J\tlau vais trai tements injliges par des 
agents de l'Etat - Examen de la volonte des autorites d'aboutir a l 'iden tijication des responsables 
des fails et a leur poursu·ite - Cas clans lesquels Les recours internes ouverts a la victime sont 
effectifs 

* 
* * 

Le requ era nl a subi des ma uva is traite mc nts, en 1995, a u co urs d 'un e gard e a vue 
qui dura n uf j ours. II J eµu sa un e pla int e contre Jes pol iciers responsabl es de 
la garde a vue. Le parquet releva qu e les mauvai s tra ite ment s se trouva ie nt 
corrobores par les exa me ns medicaux pratiqu es a !' issue de ce ll e-ci. Troi s a ns 
a pres l'ouve rture de !'action publique, un e cour cl 'ass ises declara cl eux po licier 
coupa bl es d 'avoir inni ge des ma uvai tra ite me nts a ux fin s d 'extorqu er de ave ux. 
Il s fur ent roncl ;i mn es chacun , avec sursis, a un e pe ine d 'emprisonn ement de moins 
cl 'un a n e t a un e suspension provisoire des fon ctions de mo ins de trois mois. La 
Cour de ea sation infirm a la concla mnation prononcee contre l'un des poli cie rs. 
Le requ era nt ne s'es t pas const itu e pa rti e inte rve na nte cla ns la procedure devant 
la cour d 'ass ises et n'a pas e ngage un e ac tion e n res po nsabil ite civile e t/ou 
administra t ive contre le policier definiti ve me nt co ncla mn e ou contre ses supc­
ri eurs. Devan t la Cour, ii se pla int des ma uva is trai te me nts q u' il a subis e t de la 
fa iblesse des pein es innigees a ses tortionna ires. 

Article 3 : le Gouve rn e ment a soul eve un e exception de non-epui se menl des voies 
de recours intern es . La Cour exa m ine la vo lonte des a utorites judicia ires cl 'aboutir 
a !' id e ntifi ca tion des res ponsa bl es des actes litig ieux a insi qu 'a leur pours uite. 
Ell e re leve qu 'a la suite de la pla inte deposee par le req uera nt contre les cleux 
policiers les a utorites onl mene des invest iga tions offi ciellcs, prompleme nt , 
qui onl debouche sur la condamna tion des policiers pour avoir innige des 
ma uva is tra ite ments. La voie de la pl a int e pena le prevu e en droit turc s'es t done 
reve lec adequa te pour present er le g r ief du requerant t ire de !'a rt icle 3 de la 
Conve ntion, e t lu i a bi e n offert la poss ibilite de voir e tablir les fa it s Cl lcs 
res ponsa bi lit es imputa bles a ses tortionn a ires. Peu importc qu c l'un des policic rs 
a it benefi cie d 'un e impunit e, puisqu e !'a rt icle 3 n' im pliqu e pas le droit a la 
concla mnation de tiers. Au rega rd de !'art icl e 35 de la Conve ntion (a l' insta r de 
!'a rticl e 13), ce qu i compte es t l;i qu es ti on de savoir si e t cla ns qu ell e mes ure un 
manqu emenl de l'Etat a son obligat ion de mener un e enqu ete e ffec tive pe ul passer 

I. Red ige pa r le greffe, ii ne li e pas la Cour. 



204 DECISION P0 T 0N c. TURQUI F. 

pour avoir e ntra ve l'acces de la vic tim e a d 'autres recours int e rn es, disponi b les e t 
adequats , a fin de vo ir e ta bli r la responsabilite d es age nts de l'Eta t a ra ison 
d 'actes empo rtant vio la tion de !'a rti cle 3 e t , le cas echeant , d 'obte nir repa ra tion. 

En l'es pece, compte t enu d es m esures prises pa r Jes a uto rit es pour poursuivre Jes 

de ux po licie rs m is e n cause, du fait qu ' il s o nt e nsui te e t e juges e t qu e l'un a e te 
de finiti ve m ent conda mn e pa r un e juridiction d e droit com mun pour ma uvais 
tra ite m ent ·, ii n 'y a pas e u pa re il ma nqu e m ent ou entrave. Le requera nt ava it 

ass ure m ent la poss ibilitc d e se cons titu e r pa rti e inte rve na nte e t de rec la me r 
re pa ration de son prejudice ta nt mate ri e l qu e mora l cl a ns la procedure d evant 
la cour d 'ass ises . A d efaut d 'un e te ll e demarche, ii ben e fi cia it de pe rspec tives p lus 

que raisonnables d e gagne r un e ac tion e n r esponsa bilite c ivi le e t/ou admini stra tive 

dirigee contre le po licie r d e finiti ve me nt conda mn e a u pe na l, ou m e m e contre ses 

superie urs. Dans la presente a fTa ire, l' interesse disposa it done d 'un e serie d e 
recours de dro it pe na l, civil e t admini s tra tif qu ' il a o mis d 'epuise r , sans po ur 

a uta nt e tayer !'ex istence de circo ns ta nces particu li e r es susceptibl es de le 

dispe nse r de le fa ire. Dans ces conditio ns, le requera nt n 'a pas e puise Jes voi cs de 
recours inte rnes s'agissa nt de son g ri e f tire de la vio la ti on de !'articl e 3. 
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( ... ) 

EN FAIT 

Le requ erant, M. Ali ~ahin Piitlin , es t un ressort issan t turc ne en 1977 . 
II vit act ue ll ement en Allemagne. Devant la Cour, ii es t represente par 
Mt b . Kili c;, avoca t au ba rreau d'Istanbu l. 

A. Les circonstances de l'espece 

Les faits de la cause, tels qu ' il s ont ete exposes par les parties, peuvent 
se resumer com me su it. 

i. L 'arrestation et la garde a vue du requirant 

Le 11 novembre 1995, a la suit e de la denonciat ion par une ce rtaine 
A.Y. de la tenue d'une reun ion clandes tine de membres de !'organisat ion 
a rmee Devrimci Halk Kurtulu; Partisi Cephesi («DHKP-C »), des poli ciers de 
la sec tion a nti terror isme de la direction de la surete d 'Istanbul (« la 
section ») apprehend eren t le requerant et quatre autres personnes. 

D'apres le proces-verbal de l'arrestat ion , le requ erant aurait 
violemm ent resiste aux policiers e t refu se de monte r clans la voiture, en 
criant : « Ou m'e mm enez-vo us, fascistes tort ionnaires? On m'emm ene 
pour me liquider ; j e m'appelle Ali ~ahin Piiti.in.» II aura it fa llu 
!' imm obiliser pa r la fo rce. 

Le meme jour, le requerant fut place en ga rde a vue clans Jes locaux Jc 
la sect ion, a Fatih (Istanbu l). 

Le 13 novem bre 1995, a la demande de la sect ion, le procureur de la 
Republique pres la cour de surcte de l'Etat d'lstanbu l (« le procureur » -
« la cour de surete de l'E tat») a utorisa le maintien en garde a vue du 
requ erantjusqu'au 20 novembre 1995. 

Le requ erant declare que, !ors de sa de tention, Jes policiers le oum irent 
a des tortures pour Jui ex torque r des aveux: ils le suspendirent, les mains 
attachees cl ans le dos, a la mani ere d ite « pal estinienn e ,,, et lui inOigerent 
des decha rges electr iqu es . Pendant les interrogatoires, ii aura it ete 
maint enu les ye ux band es et prive de sommeil , et aura it essuye sans 
cesse des menaces e t des insultes. 

Le 18 novembre 1995, le requerant passa aux aveux et fi t des 
declarations, qu ' il refusa toutefo is de signe r. 

Le 20 novcmbre 1995, le dernier jour de la ga rde a vue, la section 
ordon na qu e le requ erant soit exam ine par l' institut medicolegal 
d'Istanbu l. Dans son rapport pre liminaire e tabli le jour me me, le medecin 
legiste conclut: 
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« ( ... ) e u cga rd a la t race d'era n ure lincairc ancien ne d ' unc longueur de 1,5 cm a u 

niveau de !'hume rus d roit , a ux d ive rscs t races de les ions crou tcuses sur Jes dcux pieds 

et a la f'a iblesse mo t ricc constatee a 11 x bras, ii y a lieu de t ransfercr l' in tcressc clans un 

hop ita l civil aux fi ns de son cxamen ncuro logique. ( ... ) » 

Le meme jour, apres l'examen neurolog iqu e susmentionne, le requ erant 
fut enlendu pa r le procureur, devanl lequ el ii conles la le proces-ve rbal de 
l'a rres la ti on le concernanl e l sou tinL n'avoir jamais use de la fo rce conlre 
les policie rs. Du res le, ii ni a les accusations porl ees conlre lui , a ll eguant 
qu e ses ave ux lui avaienl e le ex torques sou s la torture. Vers 18 heures, 
le procureur te n ta de renvoye r le req uerant devant le juge assesse ur de 
la cour de surete de l'Elat. Le doss ier a etudie r a cet te fin eta nl Lrop 
volumineux, cet le demarche ne pu l about ir et le requ erant fut ma intenu 
en deLe nLi onjusqu 'au lendema in . 

Le 2 1 nove mbre 1995, l' inleressc ful fin a lemenl Lraduit devanl le juge 
assesse ur. II appro uva les decla ra tions qu ' il avail fa iles deva nl le 
procureur, ma is conles ta caLegoriq uement ce ll es recue illies pa r la poli ce. 
Comp te Lenu de l'e lat des preuves e t de la nature des cha rges pesanl sur le 
requ cra nt, le juge assesseur ordonna la li bera tion proviso ire de ce lui-ci. 

Le procureur for ma oppos ition conlre ce tt e de is ion. Le juge assesse ur 
accueilli t ce tte demande et ordonna la mise en de tention proviso ire du 
requ erant qui , pa r consequ ent , ful incarcere a la maison d 'a rret de 
Bayra mpa§a (Istanbul ). 

2. La procedure pinale di ligentee contre Les /10/iciers resf1onsables de la garde a 
vue du requerant 

A une da te incon nu e, entre fi n novembre et debut decembre 1995, une 
enq ue te pena le fut ouver te, se mble-t-il sur une pl a inte d eposee pa r le 
requ erant contre les policie rs responsabl es de sa ga rde a vue. 

Le 11 dece mbre 1995, le procureur cha rge d ' instruire l'affa ire se 
decla ra incompete nt ratione loci e t se dessaisit en fave ur du parquet de 
Fa tih . Dans son ordonn ance, le procureur ne ma nqua pas de precise r 
que les a ll egations de ma uvais traitements portees a sa conn a issance 
se t ro uva ient cor roborees pa r le rapport de l' institut medico legal du 
20 nove mbre 1995 a insi qu e pa r l'avis de la cliniqu e de neurologie, e t 
tombaient pa r consequ ent sous le coup des a rt icles 243 a 245 du code 
penal. 

Le doss ier fut a ins i tra nsfere au parquet de Fa tih . Le 28 novem bre 
1997, ce dernier j oignit le doss ie r du req uerant a deux aut res a ffaires 
penda ntes et int rodui sit devant la cour d 'ass ises d 'Is tanbul une action 
publiqu e contre hui t poli ciers accuses de mauvais trait ements sur la 
pe rsonne de troi s detenus, dont le requ erant. II dema nda la cond amna­
t ion des policiers pour mauvais t raitements inOiges en vue d'ex torsion 
d 'aveux, au sens de !'art icle 243 du code penal. 
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Les policie rs m is en cause qu ant a ux fa it s denonces pa r le requ erant, a 
savoir T.K. e t S.A., pla ide rent non coupa bles. D 'apres e ux, ii e ta it coura nt 
que de me mbres des organisations a rm ees porte nt des accusations 
fa ll acieuses contre les policie rs pour les intimid er , et, en l'espece, les 
blessures constatees sur le co rps du requ erant ne pouva ient result er qu e 
de l'echa uffo uree surve nu e lors de son a rres t a tion. 

Pa r un juge m ent du 6 decembre 2000, la cour d 'ass ises d ' ls ta nbul 
declara les deux policiers, T.K. e t S.A., coupa bles d ' infract io n a 
!'articl e 243 § I du code pena l e t Jes conda mna chacun a une peine 
d 'e mprisonne rn ent d 'un a n a insi qu 'a une suspension proviso ire de 
fo nctions pour une du n~e de trois mois. En a pplicat ion d e !'ar t icle 59 § 2 
du code pena l, le qua nt um de ces m esures fut redui t a d ix mois ci r. pri son 
e t deux rno is e t demi de s uspension pour T.K. , et a onze rn ois e t ving tjours 
de prison e t deux mois e t ving t-sept j ours de suspension pour S.A. 

En ve rtu de !'a rticl e 6 de la Joi n° 647 sur !'execu tion des peines, la cour 
d 'ass ises decida egalem ent de surseoir a !'execution desdit es peines, 
convaincue qu e les acc uses n 'auraient pas te nda nce a r ecidive r. 

Le 27 ma i 2002, ce juge m ent fut confirrn e pa r la Cour de cassation pour 
a utant q u' il concernait le policier T.K. , e t infirm e qua nt a u policier S.A. 

Le requ erant fut a bse nt tout a u long de ce tt e p roced ure, car ii ava it fui 
la Turquie des sa mise en li be rte p rovisoire le 9 mai 1996. 

3. La procedure penale engagee contre le requerant 

Par un acte d 'accusation du 4 dece mbre 1995, le procureur requ it la 
conda mna tion, entre a u tres, du requ erant en ve rtu de !'articl e 169 du 
code penal reprima nt les actes d 'assistance e t de souti en a une ba nd e 
a rm ee. II dem anda egale rn ent ace qu e la pe ine a inOige r soit majoree de 
moiti e en a pplication de !'article 5 de la loi n° 37 13 sur la lutte contre le 
te rrori sm e. A l'appui de sa dem ande, le procureur invoqua nota mment les 
ave ux li t ig ie ux du requerant a la police. 

Lors de la pre miere audi ence devant la cour de surete de l'Etat, te nu e le 
27 fevri e r 1996, le requerant contes ta les fait s rep roches . Son avoca t t ira 
a rgument de I' abse nce d 'une qu elconq ue preuve solid e a cha rge, e ta nt 
donne qu e la declarat ion d 'aveux invoquee pa r !'accusation n'avait 
aucune valeur proba nte des lors qu 'e ll e n'etait pas sig nee pa r !'accuse . 
lnvoqua nt le rapport medical mentionna nt les coups e t blessures inOi ges 
a u requ erant, l'avocat s'enquit pa r a ill eurs de l'ava ncem e nt de 
!'ins tructi on pena le ouve rt e par le pa rquet d e Fa tih contre les poli ciers 
qui ava ient procede a l' interrogato ire. 11 demanda enfin la liberation 
provisoire du requerant. 

La cour de surete de l'E tat r ej e t a la de ma nde d 'ela rg issem ent sans 
fourn ir de motifs ; e ll e r ese rva la procedure ulteri eure e t fix a !'audi ence 
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suivante a u 9 mai 1996, e n ra ison du g ra nd nombre d 'affa ires dfferees 
devant el le. 

Le 28 mars 1996, l'avocat du requerant redema nda la mise en li be rt e 
provi soire de son cl ient, fa isant valoir qu 'il n'y avait a ucune ra ison de 
pe nser q ue ce lui-ci a il !' inte ntion de se soustraire a la just ice : ii avait un 
domicile fi xe, une fam ille a sa charge et un comm erce a gerer. D 'apres 
l'avocat, le maintien de ]' incarcerat ion jusqu 'a !'audience du 9 ma i I 996 
ne saura it passe r pour just ifie par la conservation des pre uves, dans la 
mesure ou ce ll es-ci se trouvaient dej a re unies. 

Le meme jour, la cour de surete de l'Etat, argua nt du «COnle nu du 
doss ier » et de« l'e tat des pre uves», refusa l'e la rgisse me nt proviso ire du 
requ erant. L'avoca t de l' interesse form a opposition contre ce tt e decision. 

A !'aud ie nce du 9 mai 1996, la cour de surete de l'Etat fi t dro it a la 
demand e de l'avocat el ordonna la li bera tion condit ionnell e du requera nt. 

Une fo is li bere, le requ eranl pr it la fuit e e t quitla le territoire turc pour 
entre r en Allemagne. 

Le 24 dece mbre 2002, la cour de surete de l'Eta t prononc;a la prescrip­
tion de )'action publique a l'enconlre du requeranl. 

B. Le droit et la pratique internes pertinents 

Les dispositions pertinentes du droit turc re la tives a la poursuit e des 
actes de mauvais tra itements infliges par des age nt s de l'Eta t e t aux voies 
de reparat ion administrative et civil e ouve rt es a ce t egard fi gurenl , entre 
a u tres, da ns la decision A li $ahmo c. Turquie (n° 3 74-15/97, I er avri l 2003). 

Parmi ces di sposition ·, ii convie nt tou tefo is de rappe le r ce qui suit : 

Article 243 du code penal 

« Qu iconqu e, fo nct io nn a irc ( ... ) , to r tu re Lill accuse OU a r CCOUl'S ~l des tra it CITIC lllS 

c ru eb , inhumains o u d cgrada nt s pour lu i fa ire avou er un dc li t , es t cond a mne a une 

pcinc d 'em prisonne m ent pouva nt a tt e indrc c inq a ns a insi q11 '~ unc exclusion dCfin it ive 

OU provisoire de la fo nc ti o n pub liqu e. Si ma rl d 'homme s'ensuit , la pe in e qui es t a 
pro noncer en vcrtu de !'a rticle 452 ( ... ) es t majoree d 'un t ie rs a la moiti e . » 

Article 59 du code penal 

«Si le tribuna l considere q u ' il y a , en deho rs d rs r.x rnsrs a t tenuan tcs, des 

c irconstances al tenua ntcs mi li ta nt pour un e reducti on d e la pe inc [infligee] a l'au tcur , 

la pe inc ca pita le Sera commuee e n recl usion a perpetuit e e t la reclusion a perpe tuit c en 

un e peine d 'empri son nement de tre nte a ns . 

Les a utrcs peines sc ront rCduit es d 'un sixiC1ne a u m ax imum. » 

Article 6 de la loi n° 647 sur !'execution des peines 

« Lorsq u'une personne n'ayant j a mais CLC condamn Ce ( ... ) a une pe ine a ulre qu 'une 
amendc sc vo it infliger ( ... ) unc am end c ( ... ) e t/ ou une pe ine d e recl usion fe rm c a ll an t 
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jusqu 'a un an (un an indus) ( .. . ), ii pelll etre sursis a !'execution de cctte peine lorsq ue le 
tribunal es t conva incu qu e [!'auteur] , com pl e tenu de ses antecedents et de son 
penchant crimin el, ne rt'cid ivera it pas s' il e tait sursis a !'execution de sa peine ( ... ) » 

S'agissant des mes ures de garde a vue en vigueur a l'epoqu e des fa its, 
les durees maxim ales de de tention sans cont ro le judicia ire e ta ient plu s 
longues lorsq u' il s'agissait d ' infract ions relevant des cours de sCirete de 
l'Etat. En pareil cas, ii e tait permis de detenir un suspect pendant 
quarant e-huit heures ou pend ant quinze jours se lon qu ' il s'agissait 
d'une infraction individu elle ou collect ive (article 30 de la Joi n° 3842 
du l"' decembre 1992, reproduisant !'article 11 du decret-loi n" 285 du 
!Oju illet 1987). 

L'a rticl e 128 § 4 du code de procedure penale offra it la possibi li te 
pour une personn e a rretee de former oppos ition contre toute mesure 
de prolonga tion de la garde a vue ordonnee pa r un procureur de la 
Republiqu e, en vue d 'obtenir aussitot un elargissement. Toutefo is, a 
l'epoqu e des raits , !'articl e 3 1 de la loi n° 3842 rermait cette possibili te 
a ux persunnes accusees d'infract ions relevant des cours de sCire te de 
l'Eta t. 

GRIEFS 

Invoqu ant !'arti cle 3 de la Convention, le requerant se pla int en prem ier 
li eu d'avo ir ete torture, !ors de sa garde a vue, pa r des age nts de la sect ion. 
A cet egard, ii critique egalement la reaction judiciaire insat isfaisante 
donn ee a ses a ll egat ions. 

( ... ) 

EN DROIT 

A. Griefs tires de !'article 3 de la Convention 

Le requerant soutient que les sevices qui lui ont ete infliges lors de sa 
ga rde a vue e t l' inadeq uat ion de la react ion judiciaire face a la pla inte 
qu 'il avait deposee a ce titre ont emport e violation de !'a rticle 3 de la 
Convention, qui se lit a insi: 

«Nul ne peul Ctre soumis a la torture ni a des peines OU tra ilements inhumains OU 

degradants." 

( .. . ) 

2. Appreciation de la Gour 

La Cour rappell e qu e la regle posee par !'articl e 35 de la Convention 
vise a menager aux Etats contractants !'occasion de prevenir OU redresse r 
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les viola tions a ll eguees cont re eux ava nt qu e ces a ll ega tions ne so ient 
soumises a ux organes de la Conve ntion. Ce tt e regle se fond e sur 
l' hypothese, obj et de !'a rticl e 13 de la Convent ion - et avec lequ el el le 
prese nte d 'e troites a ffinit es -, qu e l'o rdre inte rne offr e un recours 
effectif quant a la viola tion a ll eguee (Selmouni c. France [GC] , n° 25803/94, 
§ 74, CEDH 1999-V). 

Lorsqu 'un individu fo rm ule une a ll egation defenda ble de viola tion des 
dispos itions de ]'articl e 3, la not ion de recours e ffectif impliqu e, de la pa rt 
de l'Etat, des inves tigations approfondies et effi caces propres a condui re a 
!' ide ntificat ion et a la pun ition des res ponsables (Selmouni, precite, § 79, 
Aksiry c. Turquie, a rre t du 18 decembre 1996, Recueil des arrets et decisions 
1996-VI, p. 2287, § 98, et Assenov et autres c. Bulgarie, a rret du 28 octobre 
1998, Recueil 1998-VIII, p. 3290, § 102). 

En l'espece, les a ll ega tions du requ erant , te ll es q ue port ees a la conna is­
sance des a utorit es e t dont nul n'a contes te le caractere defe nda bl e, 
e ta ient de na ture grave a u regard ta nt des fa its invoques qu e de la 
quali te des pe rso nnes m ises e n cause . 

Res te done a examin er !'excep t ion du Go uverneme nt a la lumiere des 
considera tions ci-d essus, c'es t-a-d ire a apprecier la vo lonte des a utori tes 
judicia ires d 'aboutir a ]' ide ntification des responsables a insi qu 'a le ur 
poursuit e. 

A cet egard, ii fa u t ass ureme nt tenir compte de !' issue de la procedure 
pena le di li ge ntce con tre les policiers qui ont inter roge le requ erant , 
meme si cell e-ci a e te cl6t uree le 27 mai 2002, apres la communication 
par les pa rti es des obse rvations ecri tes sur la recevabilite et le bi en-fo nd e 
de l'affa ire. Car, si la Cour doit se refere r pa r priorit e aux circonsta nces 
ex is tant a u mom ent des fa its de nonces, r ien ne l'empeche de tenir compte 
de renseignements ult fr ieurs obtenu s jusqu 'a l'examen a u fo nd de 
l'affa ire (Ya1a c. Turquie, ar re t du 2 septembre 1998, Recueil 1998-VI, 
p. 2437, § 94) , a plus fo rte ra ison lorsqu ' il s'agit d 'all egat ions de 
tra itements pro hibes pa r !'articl e 3 de la Conve ntion, dont l'exame n 
a ppell e la plus grande attention (Olkii Ekinci c. Turquie, n° 27602/ 95, § 136, 
16 j uille t 2002). 

En l'espece, les inves tigat ions offi ciell es, ouve rtes a !' in iti a tive du 
requerant et menees promptement , d 'abord pa r le procureur puis pa r les 
juges du fo nd, ont debouche sur la condamna tion, pa r la cour d 'ass ises 
d 'Ista nbu l, des policiers S.A. e t T.K. pour avoir inOige des ma uva is 
tra iteme nts a ux fin s d 'extorsion d 'aveux, a u sens de )'ar t icle 243 § I du 
code pena l turc. 

II s'e nsuit qu e la vo ie de la plainte pe nale, te ll e qu e prevue en d roit 
turc, s'es t reve lee adequate pour expose r le gri ef du requ fra nt e t a bien 
offe rt a ce derni er la poss ibil ite de voir couronnes de succes ses effort s 
pour que so ient e tabli s Jes fa its e t Jes responsabilit es imputa bles a ux 
policie rs qu i !'on t int erroge. 
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A ce t egard , !'argument qu e le requ erant tir e de l' impunite pretendu­
ment acco rdee a ux po liciers mis en cause n'a guere de poids, car !'articl e 3 
de la Convent ion n'impliqu e pour un requerant ni le droit de fair e 
conda mner a u penal des ti ers ni une obliga tion de res ulta t supposant qu e 
toute poursuit e doit se solder par une conda mna tion , voire le prononce 
d 'une peine de termin ee (voir, mulalis mulandis, Perez c. France [GCJ , 
n° 47287/99, § 70, CEDH 2004-I, et Tanli c. Turquie, n° 26 129/95, § 111 , 
CEDH 200 1-III) . 

Au regard de !'articl e 35 de la Convent ion (a l' instar de !'a rticl e 13), ce 
qu i importe es t de savoi r si e t clans qu ell e mesu re un manqu ement 
de l'Etat a !'obligat ion susme nt ionnee de mener une enqu ete effective 
peut passe r pour avo ir ent rave l'acces de la victim e a d 'autres recours 
disponibles et adeq ua ts a fin de fair e etablir la responsabilit e des agen ts 
de l'E tat a raison d 'actes em portant viola tion de !'articl e 3 e t, le cas 
echeant , d'obt enir reparation. 

Or aucun manqu em ent ou entrave de la so rt e ne saurait et re re leve en 
l'espece, comp te tenu des mesures prises pa r les a utorit es pour poursuivre 
les deux policiers mis en cause, du fa it qu 'il s ont ensuit e ete juges et qu e 
i'un a e te definiti vement condamne par une juridi ction de droit Comm un 
pour mauvais trait ements sur la personne d 'autrui. 

Bien qu ' il critiqu e la fac;on dont les juges repress ifs se sont fo rge leur 
convict ion, le requerant n'a j am ais la isse entendre qu ' il ava it tent e de 
prendre une part active a la procedure penal e diligentee contre ses 
tortionnaires, alors qu 'il avait ass urement a u moins la possibilit e de se 
const ituer part ie intervenante et de reclame r reparation de son prejudice 
tant ma teri el que mora l clans lad ite procedure. 

A defaut d 'une telle demarche, le requ erant benefi ciait auss i de 
perspectives plus qu e ra isonnables de gagne r une act ion en responsabilite 
civil e e t/ ou administrat ive dirigee contre le policie r T.K. , definitivem ent 
conda mne au penal , ou meme contre ses superieurs. 

En l'espece, l' interesse disposait done d 'une serie de recours de droit 
penal , civil et administra ti f qu 'il a om is d 'epuise r, sans avoir pour 
auta nt prouve !'existence de circonsta nces pa rticuli eres susceptibles de le 
dispense r de le fa ire (Aytekin c. Tu rquie, arret du 23 septembre 1998, 
R ecueil 1998-VII, p. 2828, § 85; compare r, par exemple, Aksrry, precite, 
p. 2277, § 57, e t Kurt c. Turquie, arret du 25 mai 1998, R ecueil 1998-III, 
pp.1 176- 11 77,§83). 

Eu egard aux cons idera tions qu i precedent et aux circonstances 
pa rticu lieres de l'espece, la Cour accueill e !'exception du Gouvernernent 
et rej ett e ce tt e partie de la requ ete pour non-epuisement des voies de 
recours internes, en applicat ion de !'ar ticl e 35 §§ l e t 4 de la Convention. 

( ... ) 
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Effectiveness of domestic remedies in respect of ill-treatment by agents of 
the State 

Article 35 § 1 

Exhaustion ef domestic remedies - Effective remet!JI - Ill- treatment by agents ef the State -
Evaluation ef authorities' determination to identiJ.j and prosecute those responsible - Cases in 
which domestic remedies available to victim are effective 

* 
* * 

The a pplica nt suffered ill-treatment in 1995 during a period in police custody 
last ing nin e days . H e lodged a crimina l co mp la int against the po li ce office rs '-'"'10 
had bee n res ponsibl e for him whi le he was in po lice custody. Th e public prose­
cutor 's office noted that the a ll egat ions of ill-treatment had bee n corroborated by 
the medica l exa minat ions ca rri ed out at th e e nd of the period of police custody. 
Three yea rs a ft er cr imina l proceedings had bee n in st itut ed , an ass ize court found 
two police officers g ui lty of inOicting ill -treatm e nt with a view to ex tracting a 
confession. T hey were each giw:n a pri son se nt e nce of less than one year and 
suspended from duty for less than three months; execution of the pe na lti es was, 
however, d eferred . Th e Court of Cassat ion se t as id e th e co nviction of one of th e 
police office rs. The app li cant did not a pply to join th e proceedings in the assize 
court as a civil party a nd did not sue th e police officer whose convict ion had been 
uph eld , or hi s superiors, in t he civil a nd/ or adm inist rative courts. Befo re the Court , 
he comp la ined of the ill -treatment he had suffered a nd of the light sente nces 
imposed on hi s torture rs. 

Held 
Article 3: The Government had ra ised an objection on grounds of non-ex haust ion 
of domestic remed ies. Th e Court eva lu ated th e determina tion of the judicia l 
a uthor iti es to ide ntify a nd prosecut e those res ponsible for the offe nce. It noted 
that , following the compla int lodged by th e app li ca nt aga inst the police officers, 
the a uthorities had promptly carri ed out officia l inves tiga tion s tha t had led to 
both police offi ce rs being convicted for inOicting ill-trea tm ent. Th e remedy of a 
criminal compla int , as provided for in Turki sh law, had therefur e proved to be 
a dequate in respect of th e applica nt 's complaint und er Art icl e 3 of the Conve ntion 
a nd had ind eed give n him a n opportunity to have the facts a nd the res ponsibi li ti es 
of his torturers es ta blished. It was irre levant t hat on e of t he police offi ce rs had 
e njoyed impunity, beca use Art icl e 3 did not e nta il the right to have thi rd pa rti es 
se nt enced for a crimina l offence. U nd er Articl e 35 of th e Convent ion (as unde r 
Art icl e 13), what was important was wheth e r a nd to what ex tent a breach by th e 

I. Th is summary by the Registry does not bind the Court. 
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Sta te of the obligat ion to carry out a n effec t ive inves tiga t ion could be regard ed as 
having impeded th e vict im 's access to ot her ava ila ble a nd sufficie nt domes tic 
remed ies by which to es tablish th e respon sibi lity of age nts of th e State for acts 
a mou nting to a vio lat ion of Art icl e 3 a nd , if a pplicabl e, to obta in redress . In th e 
prese nt case, give n th e measu res ta ken by th e a uthoriti es to prosecute th e two 
po lice offi ce rs in qu es ti on a nd t he fact tha t th ey had subsequ e ntly bee n tri ed 
and one of the m sent enced with fin a l effect by a n ordi na ry court fo r innicting 
ill-t reatm ent , no such breach or impedim ent had occurred. Th e a ppli cant could 
d efinit ely have joined the crimina l proceedings in the ass ize court as a civil party 
see king redress for bot h pecun ia ry a nd non-pecuni a ry dam age. Failing tha t, 
he had had a more tha n reasona ble cha nce of success full y suing in civil a nd/ or 
administra t ive proceedings th e police office r who had bee n convicted with fin a l 
effec t by a crimina l court , or eve n his superiors. In th e present case, t he a ppl ica nt 
had therefore had a t hi s disposa l a se ri es of crimina l, c ivil a nd admin istra tive 
re medi es which he had fa il ed to exha ust without , howeve r, de monstrating th a t 
th e re had ex is ted specia l circum sta nces absolving him from the obli ga tion to do 
so . In the circum sta nces, the applica nt had not exha usted dom es tic rem edi es in 
respect of h is compla int of a viola tion of Art icl e 3. 
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THE FACTS 

The applicant , Mr Ali ~ahin Piiti.in, is a Turkish national who was born 
in 1977. H e currently lives in Germany. H e was represented before the 
Court by Mr 6. Kilic;, a member of the Istanbul Bar. 

A. The circumstances of the case 

The fac ts of th e case, as submitted by the part ies, may be summarised 
as fo llows. 

1. The applicant 's arrest and detention in police custody 

On 11 November 1995, a ft er a ce rtain A.Y. had t ipped th e police off 
regarding a secret mee ting of members of the armed organisat ion 
Devrimci Halk K urtuluJ Partisi Cephesi ("DHKP-C") , police officers of the 
anti-terrorist branch of the securit y police headquart ers in Istanbul 
("the anti-te rrorist bra nch") arrested the applicant and four others. 

According to the arrest report, the applicant had violently resisted 
a rrest by the police officers and refu sed to get into the ca r, shouting, 
"Where are yo u taking me, you fascist torturers? You ' re taking me away 
to elimina te me. My name is Ali ~ahin Pi.iti.in. " He alleged ly had to be 
res tra ined by force. 

On th e same day the app licant was tak en into police custody at the anti­
terrorist bra nch in Fatih (Istanbul). 

On 13 November 1995 the public prosecutor at the Istanbul National 
Security Court ("the public prosecutor", "t he National Security Court") 
g ranted the anti-terrorist branch's reques t to keep the applicant in police 
custody until 20 November 1995. 

Th e app li cant cla ims that wh ile he was in the ir custody the police 
officers tortured him with the aim of ex tracting a confession from him . 
They suspended him by his arms, with his hands tied behind his back - a 
method known as "Palest inian hanging" - and gave him electric shocks. 
During the interrogat ions he was all egedly kept blindfolded, deprived of 
sleep and made to endure continuous threa ts and insu lts. 

On 18 November 1995 the app li cant confessed and made statements, 
but refu sed to sign them. 

On 20 November 1995, the last clay of police custody, the anti-te rrorist 
branch ordered the applicant to be exam in ed by the Istanbul Institute of 
Forensic Medicine. In his preliminary report drawn up on the same day, 
the forensic medical expert made the following conclusions: 
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" ... having rega rd lo the ma rk of a n old 1.5 cm lin ea r graze lo the ri ght forea rm , lo the 

va ri ous traces of les ions on bot h fee l tha t have fo rmed scabs a nd the lack of stre ngth 

in the pa ti ent 's a rm s, he should be tra nsferred lo a civili a n hosp it a l for a neuro logica l 

examination . 

On th e same day, after th e above-m ention ed neurological examination, 
the app li can t was ques tioned by the public prosecutor. The applicant 
contes ted the a rres t report a nd cla imed that he had neve r used force 
again st the police officers. Moreover, he denied the accusations made 
against him a nd a ll eged tha t his confess ion had bee n ex tracted unde r 
torture. Around 6 p.m. the public prosecutor a tt empted to commit the 
applicant for tri a l before the judge of the National Security Court. As the 
evid ence in the case file was too vo luminous, his attempt was unsuccess ful 
and the app licant was kept in custody until the fo llowing day. 

On 2 1 November l 995 the applicant was fina lly brought before the 
judge . H e confirm ed the statements he had made before the prosecutor, 
but catego rically denied the ones taken by the police. In view of the sta te of 
the evidence and the cha rges brought again st the applicant , the judge 
orde red him to be released on bail. 

The prosecutor lodged an objection against that order. The judge 
a llowed the objection and orde red the applicant to be detained pending 
tri a l. Th e applicant was acco rdingly sent to Bayrampa§a Prison (Ista nbul). 

2. The criminal proceedings against the rdficers responsible for the applicant 
during his detention in police custoqy 

On an unknown da te be twee n th e end of Nove mber and th e beginning 
of Dece mber 1995, a criminal inves tigation was apparent ly opened follow­
ing a complaint lodged by the a pplicant against the officers responsible for 
him during his detention in police custody. 

On 11 December 1995 the public prosecutor in charge of inves tigating 
the case decla red hi s incompetence ratione loci and relinquished jurisdiction 
to the Fatih public prosecutor's office. In his order, the public prosecutor 
took ca re to specify tha t the all egations of ill-trea tm ent that had bee n 
referred to him had bee n corroborated by the medical report of the 
Institute of Forensic Medicine of 20 November 1995 and the opinion of 
the neurological clinic, and thus fell within the scope of Articles 243 to 
245 of the Cr imina l Code. 

The case fil e was acco rdingly transferred to the Fa tih public 
prosecutor's office. On 28 November 1997 the prosecution joined the 
applica nt 's fil e to two other cases that were pending and instituted 
criminal proceedings in the Istanbul Assize Court against eight police 
officers accused of ill-treating three de ta inees, including the applicant. 
The prosecution sought the convict ion of the police officers for inflicting 
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ill-trea tment with a vi ew to extrac ting confess ions, with in the meaning of 
Article 243 of the Crimina l Code. 

The police office rs implicated in the eve nts compla in ed of by the 
applicant, nam ely, T.K. and S.A., pleaded not gui lty. According Lo them , 
it was not uncommon for members of armed organ isa tions to mak e fal se 
accusations against police officers in ord er to intimida te them and, in the 
present case, th e injuries found on th e app licant 's body could only have 
bee n caus ed by th e scuffle that had occurred when he was a rrested. 

In a judgment of6 Dece mber 2000, th e Istanbul Assi ze Court found the 
two pol ice office rs T.K. and S.A. guilty of breaching Art icle 243 § I of th e 
Crimina l Code and sentenced them both to on e year's imprisonment. It 
a lso suspended them from duty for three month s. U nd er Article 5g § 2 of 
the Crim ina l Code, the lengt h of those meas ures was red uced to t en 
months' imprisonment and two and a half months ' suspens ion from duty 
for T.K. , and to eleven months and twenty clays' imprisonment and two 
months and twe nty-seve n days' suspens ion from duty for S.A. 

Under sect ion 6 of the Execution of Se nte nces Act (Law no. 647), th e 
Ass ize Court also decided to defe r execution of the penalti es, be ing 
sa tisfi ed that the accused were unlike ly to reo ffend. 

On 27 May 2002 that judgment was upheld by the Court of Cassation in 
so far as it conce rned police officer T.K. a nd set as ide in respect of police 
office r S.A. 

The app li cant was absent throughout th e proceedings , having fl ed 
Turkey as soon as he had bee n re leased on bai l on 9 May 1996. 

3 . The criminal proceedings against the apjJlicant 

In a n indictment of 4 December 1995, the public prosecutor sought th e 
conviction of the a pplicant, among othe rs, under Articl e 169 of th e 
C riminal Code, which makes it an offence to ass ist or give shelter to an 
armed gang. In addition, he asked for the sentence to be increased by 
half in acco rdance with sect ion 5 of th e Preve ntion of Terrorism Act 
(Law no . 37 13) . In support of his requ es t, the public prosecutor referred , 
inter alia , to the applican t 's di sputed confess ion to th e police. 

At the first hea ring before the National Security Court, which was held 
on 27 Febru a ry 1996, t he applicant chall enged the indictment. His lawyer 
submitted that t here was no solid evide nce whatsoever against his cl ient 
as the confess ion reli ed on by the prosecution had no probative value since 
th e statement had not been signed by the accused . Referring to th e 
medical report recording blows and injuries inflicted on the applicant, th e 
lawye r a lso stated his wish to enquire a bout the progress of the cr im ina l 
proceedings brought by the Fat ih pub lic pro ecutor's office against the 
po li ce office rs who had inte rrogated his client. H e applied , last ly, for the 
applicant to be rel eased on bail. 



220 P0T0N v. T URK.EY DECISION 

The Na tiona l Security Court dismissed th e a pplica tion for bail without 
g iving rea ons. It rese rved th e subsequ e nt procedure and fix ed the next 
hearing for 9 May 1996 on account of the la rge numbe r of cases re ferred 
to it. 

On 28 Ma rch 1996 the applicant's lawye r made a furth er appl ication for 
hi s client to be re leased on bail , a rguing tha t the re was no reason to 
be li eve that he was intending to evade justi ce: he had a fix ed abode, 
fam ily depe nda nts a nd a business to run . The lawye r submitt ed tha t 
keeping t he a pplicant in detention until the hearing of 9 May 1996 could 
not be just ified by the need to secure evide nce , because it had a lready bee n 
gat hered. 

On the same day the Na tiona l Security Court refu sed the appli cant 's 
app li cation fo r ba il , on the bas is or " the contents or the fil e" and th e 
"s ta te of the evide nce". Hi s lawye r a ppealed against tha t decision. 

At the hea ring on 9 May 1996, the Nationa l Security Court g ranted th e 
lawye r 's application for bail and orde red the a pp li cant to be bail ed subj ec t 
to conditions. 

Afte r be ing released, the a pplica nt a bscond ed a nd le ft Turkey for 
Germ a ny. 

On 24 Dece mber 2002 the Nat ional Security Court decla red th e 
prosecution aga inst the a pplicant time-barred. 

B. Relevant domestic law and practice 

The relevant provisions of Turk ish law regarding crimina l proceedings 
in respect of ill -treatm ent suffered at th e ha nds of age nts of the State a nd 
th e ava il ab le admini st rative a nd civi l remedi es in that connect ion a ppea r 
in , inter alia,Ali $ahmo v. Turkey (no. 374 15/97, 1 Apri l 2003). 

Among these provisions , the following should be reitera ted: 

Article 243 of the Criminal Code 

"Any ... pub li c offi cia l who, in orde r lo ex t ract a confess ion of gui lt in respect of a 

crimin a l offence, LOrt ures or ill-trea ts an y person, engages in inhuma n conduct or 

viola tes hum a n dignity, shall be punished by up lo fi ve yea rs' imprisonm e nt and 

disqua lifi ed from holding publi c office tem pora rily or for li fe . The sente nce incurred 

unde r Articl e 452, whe re such conduct causes d ea th .. . s ha ll be increased by be tween 
one-third and one-ha lf. " 

Article 59 of the Criminal Code 

"Wh ere th e cou rt consid ers tha t, besid es the mit iga ting sta tutory excuses, there 

a re miti ga tin g circumsta nces in favour of reducing th e sentence (imposed] on the 
perpe t ra tor, the d ea th pe na lt y shall be commuted to a period of life impri sonm ent and 

life imprisonm e nt to thirt y yea rs' impri sonment. 

Oth er sentences sha ll be reduced by up lo one-sixth. " 
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Section 6 of the Execution of Sentences Act (Law no. 647) 

"Where a pe rson who has neve r bee n sent enced ... to a pe na lly o the r tha n a fine is 

sentenced to ... a fin e ... a nd/o r [u p lo] one yea r 's imprisonment ... execution or the 

sent ence may be suspended ir the cour t is sa tisfi ed tha t [the orrend erl, having rega rd 
to hi s crimina l record a nd tendency to break the law, 11·ill not reo rrend ir hi s se nt ence is 
thus suspe nded .. . " 

With rega rd to the po li ce-custody meas ures in force a t the ma teri al 
tim e, the maximum pe r iods of dete ntion without judicia l control were 
longer in rela tion to proceedings be fore t he nationa l security court s. In 
such cases it was poss ible Lo detain a suspect for a period of fo rty-eight 
hours in connection with a n individua l offence , a nd fift een days in connec­
tion with a coll ective offe nce (sec tion 30 of Law no. 3842 of I Dece mber 
1992, reprodu cing Arti cl e l l of Legisla tive D ecree no. 285 of l OJ uly l 987) . 

Unde r Article 128 § 4 of the Code of Crimina l Procedure, a n a rres ted 
pe rson could chall enge a ny meas ure ex tending the pe riod of pol ice custody 
ord ered by a publi c prosecutor wi Lh a view to securing hi or he r imm edi ate 
re lease. At the ma teri a l Lim e, however , section 3 l of Law no. 3842 
excl uded that opt ion for pe rsons accused of offe nces Lri a bl e by the 
nat ional security courts. 

COMPLAINTS 

Relying on Articl e 3 of the Conve ntion , the applicant compla in ed in the 
first place that he had been tortured while in police custody by office rs 
of t he a nti-t errorist bra nch. In tha t connection, he a lso criti cised the 
unsat isfactory res ponse of t he courts to his a llega tions. 

THE LAW 

A. Complaints under Article 3 of the Convention 

The a pplicant submitted tha t the ill-treatment in/1icted on him whil e in 
poli ce custody a nd th e inadequacy of the courts' r es ponse to the compla int 
tha t he had lodged in tha t res pect a mounted to a viola tion of Art icle 3 of 
t he Convention, which reads as fo llows: 

"No one sha ll be subj ected to torture or lo inhuman or degrading treatment or 
punishment. " 
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2. The Court 's assessment 

Th e Court re iterates tha t the purpose of the rul e la id down by 
Articl e 35 of the Convent ion is to a fford the Cont racting States the 
opportu nity of preve nting or putting right the violations a ll eged aga inst 
them before those a ll ega tions a re submitted to the Convent ion inst i­
tutions. Tha t rul e is based on the ass umption, reOected in Article 13 of 
the Conve ntion - with wh ich it has close a ffinit y - tha t there is a n 
effective remedy avail a ble in respect of the a ll eged breach in the 
domest ic system (see Selm.ouni v. France [GC], no. 25803/ 94, § 74, ECHR 
1999-V). 

Where a n individua l has an a rgua bl e claim that there has bee n a 
violat ion of Article 3, the notion of a n effective remedy for the purposes 
of Articl e 13 enta il s, on th e pa rt of the State, a thorough a nd effective 
invest igat ion capable of leading to the ide ntifica tion a nd puni shm ent 
of those respons ibl e (see Selmouni, cited above, § 79; Aksqy v. Turkey, 
judgment of 18 Dece mber 1996, Reports ef J udgm.ents and Decisions 1996-VI, 
p. 2287, § 98; a nd Assenov and Others v. Bulgaria, judgment of 28 October 
1998, Reports 1998-VIII, p. 3290, § 102). 

In the instant case the a pplicant 's a ll ega tions , as brought to the at ten­
tion of the a uthoriti es a nd wh ich no one has cha ll e nged as not being 
a rguable, were se ri ous in na ture both rega rding th e offe nce a ll eged and 
the statu s of the pe rsons cha rged. 

It thu s remains to examine th e Governme nt 's object ion in the li ght of 
the a bove conside ra ti ons, in ot her words , to evalu ate th e determ ina tion of 
the authoriti es to identify and prosecute those responsible. 

In that connection, the outcome of the criminal proceedings aga inst 
the a pplicant 's interrogators must of course be ta ken into account 
notwithstanding the fact that they were concluded on 27 May 2002, a ft er 
the pa rti es had comm unica ted writt en observations on the adm iss ibility 
a nd mer its of th e case. Although the Court must refer primari ly to the 
circum stances ex is ting a l the tim e of the incidents compla ined of, it is not 
precluded from having regard to in format ion coming to light subseq uently 
a nd up until the merits of th e case are examined (see YaJa v. Turkey,judg­
me nt of 2 September 1998, Re/1orts 1998-VI, p. 243 7, § 94 ), particul a rly in 
respect of a ll egations of treatm ent prohibited by Articl e 3 of th e Conve n­
tion, which must be examin ed with the utmost care (see Ulkii Ekinci 
v. Turkey, no. 27602/95, § 136, 16July 2002). 

In the instant case the officia l inves tiga tions, opened a t th e app licant 's 
initiat ive and conducted promptly first by the public pro ecutor a nd then 
by the judges dealing with the merits, result ed in the conviction by 
the Istanbul Assize Court of po li ce officers S.A. a nd T.K. for inOicting 
ill-trea tment with a view to extract ing a confess ion, contrary to Art icle 243 
§ l of the Turkish Crim inal Code. 
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It fo llows that the remedy of a criminal compla int, as provided for 
in Turkish law, proved to be adequa te in respect of the app li ca nt 's 
compla int and did indeed g ive him an opportunity to succeed in hi s 
efforts to esta bli sh the facts a nd the responsibilities of hi s inter­
rogators . 

In that connection, the a pplicant 's submission regarding t he a ll eged 
impunity e njoyed by the police offi cers has no merit s ince Art icle 3 of the 
Conve ntion does not entail the right for an applicant to have third pa rties 
se nte nced for a crimina l offence or a n abso lut e obliga tion for a ll pro­
secutions Lo resu lt in convicti on, or indeed the im position of a pa rtic­
ular sente nce (see, mutatis mutandis, Perez v. France [GC], no. 47287/ 99, 
§ 70, ECHR 2004-I, a nd Tanlz v. Turkey, no. 26 129/95, § I 11 , ECHR 
200 I-III). 

Under Article 35 of the Conve ntion (as und er Article 13), what is 
impor tant is wheth er a nd to what extent a breach by the State of the 
above-mentioned ob ligation to carry out an effective inves tigat ion can be 
regarded as having impeded th e victim 's access to other avail a ble a nd 
sufficient remedies by which Lo esta blish the res ponsibility of agents of 
the State for acts a mounting to a violat ion of Art icle 3 and , if a pplicable, 
Lo obta in redress . 

There is no evid ence of such a breach or impedim ent hav ing occu rred in 
t he instant case, given the measures tak en by th e a u thoriti es to prosecute 
the two police office rs in qu es tion a nd the fact tha t they we re subsequ ently 
t ri ed a nd one of them se ntenced with fin a l effect by a n ordina ry court fo r 
inOict ing ill-trea tm e nt on ot hers. 

Although he criti cised the way in wh ich the criminal courts reached 
their conclusion, the a pplicant neve r ind ica ted tha t he had a tt empt ed to 
ta ke an active pa rt in the crimina l proceedings in stitut ed against hi s 
torture rs. H e could definit ely, howeve r, a t the very least have joined the 
criminal proceedings as a civil pa rty see king redress fo r both pecuniary 
a nd non-pecunia ry damage. 

Failing tha t, th e a pplicant a lso had a more tha n reasonable chance of 
successfu lly suing in civil and/ or administrative proceedings police officer 
T .K., who had been convicted with final effect by a crimin a l court, or even 
hi s superiors. 

In th e in stant cas e th e a pplicant th t: rt:fo re had a t hi s disposa l a se ri es of 
domes tic criminal , civil and administra tive r emedies wh ich he fai led to 
exha ust without, however, demonstra ting that the re ex isted specia l 
circumsta nces abso lving him from the obliga tion to do so (see Aytekin 
v. Turkey, judgment of 23 September 1998, Reports 1998-VII, p. 2828, § 85; 
compare, for example, Akscry, cited above, p. 2277, § 5 7, a nd Kurt v. Turkey, 
judgment of25 May 1998, Reports 1998-III, pp. 11 76-77, § 83). 

H aving regard to th e forego ing consid erations and to th e pa rti cula r 
circumsta nces of the present ea e, the Court a llows the Governm ent 's 
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objec tion a nd rej ec ts th is pa rt of the a pp li cat ion fo r fa ilure to ex ha ust 
domes tic remed ies, pursuant to Art icle 35 §§ I a nd 4· of th e Conve n­
t ion. 
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SOM.MAIRE 1 

Recours introduit alors que la jurisprudence interne n'e tait pas encore 
etablie 

Article 35 § 1 

EjJUisemen t des voies de recours interne - Doute sur L 'effectivite d'un recours - Recours introdui t 
alors que lajurisjmtdence -in terne II 'etait pas encore etablie - Possibilite de demander a l'aulorite 
de reconsiderer sa decision 

* 
* * 

Le requ erant fut co nd a mne a verse r un e ind emnite e n reparation de propos juges 
injurie ux. Le mont a nt de l' ind emnit e eta it inferie ur a u seuil legal a pa rtir duqu el 
l'appel pouva it c trc rcccvabl e. lnvoqua nt l' inconstitutionna lite de la Joi aya nl 
fix e cette condition de recevabilite, l' int eresse in terj e ta a ppel, se pla ignant 
d 'un e a tteinte a sa libert e d'express ion. La ve ill e du depot de l'a ppe l, le Tribun a l 
constitutionne l re ndit son pre mi er a rre t sur la qu es tion de la constitutionna lite 
de ce tte condition d e recevabil ite e t conclut q ue ce ll e-ci n 'e tait pas contra ire a la 
Constitution. L 'a rre t fut publi e a u J ou rna l officiel un mois plu s tare!. Sf' referant a 
cet arret, la cour d 'appel conclut a l' irrecevabi li te d e l'a ppel du requ erant. Ce lui-ci 
d eposa un recours constitutionne l, a ll eguant a nouvea u l' inconstituti onnalite du 
tex te en cause . Le Tribunal con stitutionn el, re nvoyant a son premi e r a rre t sur la 
qu es tion , rej e ta le recours. D eva nt la Co ur , le requ era nt allegue la viola tion de 
!'articl e I 0 de la Co nventi on. 

Art icle 35 § I: l'a rrc t pa r lequ e l le Tribuna l co nstitutionn el a exa mrn e pour 
la premi ere foi s la q uest ion de la cons titutionn alite d e la nouvell e regle d e 
recevabilite d es a ppels fut re ndu la veille du j our ou le requ era nt introduisit 
so n appel e t fut devenu connu du public un moi s p lus tard !ors d e sa pa rution 
a u J ourna l offlcie l. C'est a insi qu e, lorsqu e le requera m interj e ta appe l, ii ne 
conn a issa it pas - pas plu s du res te qu e la co mmunaute juridique e n general - la 
pos ition du Tribuna l constitutionn el. L'on ne saura it done fa ire gri ef a u requerant 
d 'avoir in terjete appel en a llegua nt l' inconstituti onn a li te de la nouve lle Joi. Le 
recours const itut ionn el du requ era nt se comprend egaleme nt puisqu 'au mome nt 
oi:1 ii l'a in troduit la jurisprud ence du Tribuna l constitutionn c l nc concerna it 
qu ' une seule affa ire e t n 'e tait .done pas encore tota le ment e tabli e clans l'ordre 
juridiqu e portugais. Si le Tribuna l constitutionn el avait cons icl ere q ue la 
legisla tion e n ques t ion e tait contraire a la Const itution, la cour d 'appel a urait ete 
obligee d'exam in er les a utres moye ns de recours du requ e ra nt , e t notamm ent 
l'atteint e a lleguee a sa liberte cl' ex press ion, a tteint e dont ii se pla int devant la 
Cour. Bref, clans les circonstances part iculi eres de l'affaire, la « decision intern e 

I. Redige par le greffe, ii ne li e pas la 'Oour. 
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de finiti ve» es t l'a rre t du Tr ibun a l constitutionne l du 27 fevri er 2002 . La requ e te 
aya nt e te soumi se cla ns un de la i de six mois a compt er d e cette ela te, e lle es t 
clecla ree recevable. 

Jurisprudence citee par la Cour 

G. c. Royaume-Uni, n° I 1932/86, decision de la Co mmi ss ion du 9 ma i 1988, Decisions 
et rapports 56 
Vernillo c. France, a rret du 20 fevri er 199 1, serie A n" 198 
Cardot c. France, a rre t du 19 ma rs 199 1, se ri e A n" 200 
Whiteside c. R f!yaume-Uni , n° 20357/ 92, d ecision de la Commi ss ion du 7 ma rs 1994, 
Decisions e t rapports 76-B 
Dalia c. France, a rret du 19 fevri er 1998, Recueii des arrets et decisions 1998-1 
Selmouni c. France [GC], n° 25803/94, CE DH 1999-V 
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( ... ) 

EN FAIT 

Le req uerant , M. Carlos Fe rna nd es Roseiro Bento, es t un ressort issant 
portugais ne en 1954 et res id a nt a Vagas . II es t represente devant la Cour 
pa r Mc A. far inho e Pinto, avocat a Coimbra. Le gouvernement defendeur 
es t represcntc pa r M.J. Migu el, prucureur gene ral adjoint. 

A. Les circonstances de l'espece 

Les fa its de la cause, tels qu' ils ont ete exposes par les parties, peuvent 
se resum cr comme suit. 

Le requerant, medecin de profess ion, etait a l'epoqu e des fa its ma ire d e 
la ville de Vagas; ii avait ete e lu sur les li s tes du Parti popula ire (CDS-PP). 

A la reunion du 30 avril 1996 de l'assembl ee municipa le (assembleia 
municijJal) , une di scuss ion s'engagea entre le req ue ra nt et M. P.M. , 
conse iller municipa l (vereador) elu sur Jes li stes du Pa rti socia l-democra te 
(PSD). M. P.M. ava it notamment conteste la gest ion de la vill e, affi rmant 
que ce ll e-ci ne pouva it pas etre gfree comm e une epice ri e ou un cabin et 
med ica l. II ajouta ne pas pouvoir acce pter de voir les habita nts de Vagos 
trait es comm e des « marionne t tes » soum ises au « cu lte de la personnalit e » 

qui serait insta ure pa r le requ erant. 
En reponse, le requfra nt a ffi rma nota mm ent: 

«M. le conscill c r mun icipa l P.M. es t un auti ste politiq ue, qui pre tend a un pe tit role d e 

protagoniste politique a lors qu ' il brfil c lcs derni eres ca rtouches de sa vie poli tiquc. J c 

rcpugnc a rcpondrc a des provoca ti ons, notamment lorsqu'e ll cs SO il ! de bas niveau, O U 

lorsqu 'e lles emanen 1 de personnes qu i, en politique, nc savent que pratiqu cr la t rahison 

machiaveli que, prcmeditce et mecha ntc. ( ... ) J c scrais preoccupc si de tel s ro ts de l'espr it 

[arrotos e</Jiri.tuais J a ux relen ts po li tiquement fetidcs vena ient de quelqu 'un aya nt un cen a in 

credit. ( ... )Au conse il m unicipal, ii [Nl. P.M.] a en ge nera l un comport cment pour le mains 

c tra nge ( .. . ) faisant pro longer les reunions de maniere inex pli cable, faisan1 dieter po ur le 

comp le rcndu une sCr ic de vitu peraLions, pas ma ins de cinq pages !ors de la derniCre rCunion. >> 

Le 21 ju in 1996, M. P.M. deposa devant le pa rqu et de Vagas une pl ainte 
pen a le, accusant le requerant d'injures . II prese nta pa r a illeurs une 
dema nd e en dom mages e t in tfrets . 

Le 26 fevr ier 1999, le ministere public prese nta ses requi sitions. Le 
requ fra nt fut inculpe d 'injures en ra ison des ex pressions susmentionnees . 

Le 23 mars 1999, le requfrant demanda l'ouverture de !' instruction. II 
es tim ait notamment que !' infraction d ' inju res n'etait pas constitu ee e t qu e 
sa condam na tion eventue ll e s'ana lyse ra it en un e restr ict ion intolerable au 
debat po li tiqu e et a la liberte d 'expression. 

Pa r une ordon na nce du 2 juin 1999, le juge d 'instruction pres le tribuna l 
d e Vagas prononc; a !'ex tinction de la procedure, consid fra nt qu ' il y avait 
li eu d 'appliqu er en l'espece la loi d 'amnisti e n° 29/99 du 12 mai 1999. 

file:///arrolos
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Le 14 juin 1999, le pla ig na nt de ma nda la poursui te d e la procedure a ux 
fin s d 'exa m en de sa d em a nde en dommages e t intere ts. 

Pa r unjuge me nt du 22 fevri e r 200 1, le tr ibuna l de Vagos conda mna le 
requ erant a u verse me nt d e 200 OOO escudos portugais (PTE) ( 1 OOO eu ros 
e nviron ). Le tr ibuna l es t im a it qu e les ex pre ·s ions e n cause s'analysaie nt 
en des injures e t qu 'e ll es ava ient cause d u tort a M . P.M., ce qu i jus tifi a it 
une repa ra t ion pecu nia ire. 

Le 14 ma rs 200 1, le requ erant in te 1j eta appe l deva nt la cour d 'appe l d e 
Co imbra. II sou leva d 'e mblee un moye n t ire de l' incons titut ionna lite de 
!'a rticl e 400 § 2 du cod e de procedure penale (CPP). Pour lui , cet t e 
dispos iti on porta it a tt e inte a u dro it d e recours. II a ffirm a e nsu it e que la 
condam na tion e n cause eta it une r es tr ict ion intolerab le a u li bre debat 
po lit iq ue e t a la li be rt e d'ex press ion. 

Le pla ig na nt fo rm a de son co te un a ppe l incide nt. 
Lacour d 'appel re nd it son a rre t le 20 ju in 2001. E ll e examina d 'abord 

la qu es t ion pre li mina ire d e la recevabili te d e l'a ppe l. Ell e ra ppela qu e 
!'a rticl e 400 § 2 C PP di spose qu ' il n 'est pas poss ib le d ' int roduire un 
recours contre un e decis ion sta tu a nt sur une d ema nde e n domm ages 
e t in tere ts s i le mo nta nt en cause es t infer ieur a un e som m e donn ee. 
E ll e sou lig na ensuit e, se referant a un a rre t du Tribuna l constitut ionnel 
du 13 ma rs 200 1, qu e ce tt e di spos iti on n'e ta it pas contra ire a la 
Constitu t ion. Ell e conclu t a insi a l' ir recevabili te d e l'appel, e t n 'exam ina 
done pas les a utres moye ns du requera nt. L'a ppel incide nt d e M. P .M. ne 
fut pas exam ine non plus ca r ii e ta it d epourvu d 'ut ili te a la su ite du rej e t 
d e l'appel pr incipa l. 

Le requ erant d eposa un recours const it ut ionn el devant le Tr ibun a l 
co ns t itut ionnel, a ll egua nt l' incons t itu t iun na li te d e !'a rt icle 400 § 2 C PP. 

Pa r un a rre t du 27 fevri e r 2002, le Tr ibu nal cons t itut ionne l rej eta 
le recours. Se referant a son a rre t du 13 ma rs 2001 , ii sou ligna q ue le 
d roit d e recours prevu a !'ar t icl e 32 de la Const itut ion etait a ppl icable 
un iqu e men t a la procedure pena le stricto sensu e t non pas a un e d em a nde 
e n d ommages e t intere ts, mem e si cell e-ci etait fo r mu lee cl a ns le cadre 
d 'une procedure pena le. II e ta it done legitim e d e limite r le droit de 
recou rs en fo nct ion du monta nt du li ti ge . 

B. Le droit et la pratique internes pertinents 

1. Les voies de recours 

L'a rt icle 32 § 1 de la Cons titut ion dispose que « la procedure penale 
ass ure tou tes Jes gara nt ies a la d efe nse, y compr is le droit d e recours». 

Les regles d e procedure pena le e n vigue ur a u Por tugal reconnaissent 
le principe se lon lequ el l' interesse doit fa ire va loir cl a ns le cadre de la 
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p rocedure penale toute dema nd e en dommages e t int e ri~ t s fond ee sur la 
commission d 'une infracti on pena le (princip·io de adesao ) (a rticle 71 CPP). 

Aux te rmes de !'a rticl e 400 § 2 CPP, tel qu e modifi e pa r la loi 11° 59/98 
du 25 aout 1998 entree e n vigueur le l "'. j anvier 1999, le recours contre la 
part ie du juge me nt concerna nt les dommages et in tere ts n'est recevabl e 
qu e s i la som me a laqu elle l'appe la nt a er e conda mne est superieure a Lill 

ce rt a in montant predetermine. En !'occurre nce , ce monta nt eta it de 
3 7 5 OOO PTE (la loi n° 3/ 99 du 13 j anvie r 1999 fi xa i t, a u mo me nt des fa i ts, 
les mo nta nts en ca use) . 

Da ns son a rret du 13 mars 200 I publi e a u J ourna l offi cie l d u 24 avril 
200 1, a insi que dans celui re nd u e n l'espece, le T ribu na l const it ut ionn el 
considera q ue !'a rt icle 400 § 2 CPP n '~ ta it pas cont ra ire a !'a rt icl e 32 de 
la Consti t ution. 

2. La liberte d'expression et Les injures 

L'articl e 18 1 du code penal, conce rnant Jes injures, e ta it a insi libe ll e a 
l'epoqu e des fa its : 

« I. Qu iconquc adrcsse des inj ures ~l un e autrc pcrsonn c, l'accusant d'un fa it, mCmc 

SO US la form c ci 'un SOUp<;On, OU lui acircssant des mots pOl'l a nt a t tc in tc a son honne u!' e t 

a sa rCput ation, Se ra puni cl 'unc peinc aJJanl jusqu'a trois mois cl 'c mprisonnemcnt OU 

cl 'un e peinc a ll a n t jusqu 'a 120 jours-a m cncl e. 

2. S'agissant de !' impu ta tion des f'a its, les pa ragraphes 2, 3, 4 e t 5 d e !'a rt icle 180 
s 'a ppliq uent. » 

L'a rticl e 180 du code penal concerne la diffa mat ion. Da ns sa ve rsion 
e n viguf'. ur a u moment des fa its , les pa ragraph es pe rtinents de cett e 
di spos ition se lisa ie n t ainsi : 

«( .. ) 

2. La cond u ite n 'es t pas pun issablc : 

a) lo rsqu e !'accusa tion es t fo rm ul ee e n vue d 'un i nt e rc~ t legit ime; e t 

b) si l'auteur prouvc la vc racit e d 'une t e ll e accusa ti on ou s' il a des ra isons sc ri e uses 

de la cro ire vra ie de bonne fo i. 

( .. . ) 

4. La bon ne fo i m en tionnee a l'a linea b) du pa ragra phc 2 es t exclu e lorsqu e !'au teur 

n 'a pas res pecte son obli ga t ion im posec pa r les circonsta nces de l'espcce de s' in fo nn er 

sur la ve racit C de !'accusa tion. » 

L'articl e 184 du code pena l a ugmente les peines en cause de moitie si la 
vict im e es t Lill elu du peuple . 

Les a rt icles 70 et 484 du cod e civi l di spose nt que quiconqu e porte 
a tteinte a l' honn eur et a la reputa tion d 'autrui repond civilement des 
dommages causes. 
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GRIEF 

lnvoq uant !'a rti cle 10 de la Convent ion, le requ erant de nonce un e 
viola tion de son droit a la li berte d 'exp ress ion. 

EN DROIT 

Le requerant es t ime que la condamna tion dont ii a fa it l'obj e t porte 
att einte a son dro it a la libe rt e d 'ex press ion, ga ra nti pa r !'a rticl e 10 de la 
Conve ntion, qu i di spose: 

« I. T outc personne a dro it a la li bcrt e d 'cxp rcss ion . C c droi t comprcnd la li be r tc 
d 'opinion e t la li bcrte d e rcccvo ir ou de commu niqucr des inform al ions ou d es idccs 

sa ns qu 'il puissc y avo ir in gC rence d 1autori1 Cs publiques e t sa ns consideration de 

fronti erc. ( ... ) 

2. L'exe rcice de ces libe rt cs comportant des clcvoirs e t des responsabil it cs peut c trc 

soumis a cc rta ines fo rm a lit cs, conditions, res tri c tions ou sa ncti ons prevucs pa r la lo i, q ui 

cons t ituc nt des m csures nCccssa ircs, cl ans unc soc iCtC dCmocra t ique , ( ... ) a la protec t io n 

de la re pu tat ion OU des clro it s d 'au trui ( ... ) » 

Le Gouvernement excipe du non-epu ise me nt des voies de recours 
intern es . II admet que les recours form es pa r le requerant deva nt la 
cour d 'appel puis le Tribuna l constitut ionne l ne pouva ie nt a boutir vu le 
libcll e de !'a rticl e 400 § 2 CPP. T outefoi s, rien n'empecha it le requ era nt 
de fa ire va loir deva nt le tribuna l de prem ie re insta nce ses a rgum e nts 
conce rna nt !'articl e I 0 de la Convent ion. Le tribuna l de Vagos aura it 
a insi pu mod ifie r sa dec is ion e n te na nt compte des a rgum e nts de 
l' interesse. 

Le requ erant a ffirm e avoir essaye pa r tous lcs moye ns poss ibles de ra ire 
re pa rer la violat ion a u niveau inte rn e, a ll egua nt notamm ent l' inconst itu­
t ionnali t e de !'articl e 400 § 2 CPP. II contes te pa r a ill eurs les a rgum ents 
du Gouve rn ement conce rna nt la pre te ndu e poss ibilite qu ' il a ura it cue 
de s'adresse r a u tribuna l de premie re insta nce. II ra ppe ll e qu e, 
conform ement au droit int c rne, le pouvoir juridictionnel du juge s'epu ise 
avec le prononce du juge me nt. Ce de rn ier ne peut e tre a ttaqu e que 
moye nna nt un recours devant les jur id ictions superieures. La regle de 
l'epu isem ent de !'a rticl e 35 § I de la Conve ntion ne saura it done lui etre 
opposab le. 

La Cour soulig ne qu 'aux termes de !'articl e 35 § I, el le ne peu t 
e tre sais ie qu 'apres l'epuise me nt des vo ies de recours internes. Tout 
requerant doit avo ir donne a ux juridict ions inte rnes !'occas ion qu e ce tte 
disposit ion a pour fin a lite de menage r e n principe a ux Eta ts contractants: 
ev iter ou redresse r les viola tions a llegu ees contre eux (voir, pa r exemple, 
Cardo! c. France , a rret du 19 mars 199 1, serie A n° 200, p. 19, § 36). Cette 
reg le se fonde sur l' hypothese - obj et de !'articl e 13 de la Conve ntion, 
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avec lequ e l e ll e presente d'etroites affinit es - que l'o rdre interne offr e 
un recours effectif qua nt a la viola tion a ll eguee (voir, pa r exemple, 
Selmouni c. France [GC] , n° 25803/94, § 74, CEDH 1999-V). 

L'article 35 de la Conve nt ion ne prescrit toutefoi s l'epuise ment qu e des 
recours qui sont a la foi s rela tifs aux violat ions incrimin ees, disponibles 
e t adequ a ts. Ces recours doive nt ex ister a un degre suffisant de ce rtitude, 
non seul ement en theori e mais auss i en pra tique, sans quoi leur manqu ent 
l'effectivite et l'access ibilite vo ulues (voir, pa rmi beaucoup d 'autres, 
Vemillo c. France, arret du 20 fevri e r 199 1, serie A n° 198, pp. 11 - 12, § 27, 
et Dalia c. France, arret du 19 fevri er 1998, Recueil des arrets et decisions 1998-1, 
pp. 87-88, § 38). 

En l'espece, la Cour releve d 'abord que la poss ibilite de dema nder a 
l'autorit e de reconsidere r la decision rendu e pa r e ll e ne saura it constituer 
un recours effi cace (G. c. Royaume-Uni, n° 11 932/86, decision de la 
Commission du 9 ma i 1988, Decisions et ra pports (DR) 56, p. 199). La 
Cour rej ett e done !'exception soulevee pa r le Gouve rnement a ce t egard . 

La Cour prend pa r a illeurs note de la position du Gouve rnement en ce 
qui conce rne l' imposs ibilite de vo ir aboutir le recours fo rm e pa r le 
requ erant devant la cour d 'appe l en raison du libelle de ]'a r t icle 400 § 2 
CPP. Ell e es ti me neanmoins devoir examiner cette quest ion de maniere 
plus approfo ndie . En effet, s i a ucun reco urs con tre la decision du t ribuna l 
de Vagos n'e ta it possi bl e, la ques tion pourra it se pose r d e savoir si la 
presente requ ete ne devra it pas etre rej etee pour ta rdive te, dans la 
mesure ou la dec ision inte rne definitive se ra it ce ll e qui a ete rendue par 
ce meme tribuna l de Vagas le 22 fevrie r 200 l, so it plus de six mois ava nt 
!' introduction de l'affa ire devant la Cour, le 23 juille t 2002. 

A ce t egard, la Cour rappell e que s' il y a un doute sur l'e ffectivite d 'un 
recours interne, c'est la un point qui doit e tre soumis a ux tribuna ux 
(Whiteside c. Royaume-Uni, n° 20357/92, decision de la Com miss ion du 
7 mars 1994, DR 76-B, p. 80) . 

Da ns la presente a ffaire, la Cour obse rve que les di spos it ions de 
!'ar ti cle 400 § 2 CPP li mita nt le dro it de recours clans ce r taines 
categori es d 'a ffa ires a nt e te int roduit es par une Joi de 1998, entree en 
vigueur le l 0 ' j a nvier 1999. Souha itant a ttaque r la decision rendue par 
le tribunal de Vagas a son egard , le requerant a all egue devant la 
cour d 'appel puis le Tribunal constitutionn el l' inconstitutionn a lit e de ce t 
a rticl e. Da ns son a rre t du 20 juin 2001 , la cour d 'appel, se rffera nt a un 
a rret du Tribunal constitutionn el du 13 mars 2001 rela tif a ce tt e meme 
ques tion, a rej e te ses all egations et conclu a la constitutionna lite de la 
nouve ll e ve rsion de !'articl e 400 § 2. Le Tribuna l constitutionnel a a son 
tour confirme sa jurisprudence a nterieure. 

II convient de souligne r qu e, lorsque le requerant a inte rj ete son 
recours devant la cour d 'appel, le 14 ma rs 2001 , l'arret da ns lequ el le 
Tribuna l constitutionnel a examin e ce tt e qu estion pour la premie re fois 
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avait ete rendu la vei ll e, le 13 mars 2001. Ce t arret n'es t toutefo is deve nu 
connu du public qu e !ors de sa publication au J ourna l officiel, le 24 avri l 
200 1. II es t done ra isonnable de conclure qu e, lorsqu e le requerant a 
soum is son recours a la cour d 'appel, ii ne conna issait pas - comme du 
res te la communaute juridiqu e en genera l - la posit ion du Tribunal 
constitutionnel se lon laqu ell e !'articl e 400 § 2 CPP n'e ta it pas contraire a 
la Const itution. 

La Cour est ime que !'on ne saura it faire g rie f au requerant d 'avoir tente 
d 'alleguer devant la cour d 'appel l' inconstitutionna lite d 'u ne nouve ll e 
legisla tion sur laquell e le Tribuna l constitutionnel ne s'etait pas encore 
pub liquement prononce et de soumettre a insi ses gr ie fs aux juridictions 
superieures. Son recours const itutionnel peut egalement se comprendre 
ca r la jurisprudence du Tribuna l const itutionne l ne conce rnait a ce 
moment-la qu 'une seule affa ire et n'e tait done pas encore totalement 
e ta blie da ns l'o rdre juridique portugais. La Cour releve a ce t egard qu 'au 
cas ou le Tribunal const itut ionne l a urait cons idere la legisla t ion en 
qu es tion com me contra ire a la Constitut ion, la cour d 'appe l aura it ete 
ob ligee d'examin er les a utres moye ns de recours avances par le requerant, 
e t nota mm ent l'atte inte a ll eguee a sa libert e d 'express ion. 

Da ns Jes circonsta nces pa rti culi e res de l'affa ire, la Cour es time a insi 
qu e la decision interne definitive en l'espece es t ce ll e qui a ete rendue 
pa r le Tribuna l const itutionne l le 27 fev ri er 2002. La requ ete ne peut 
done pas etre rej etee pour ta rdive te. 

( ... ) 

Pa r ces mot ifs, la Cour, a l' un animite, 

Declare le res ta n t de la req uete recevable, tous moye ns de fond rese rves . 
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SUMMARY 1 

Appeal lodged before the domestic case-law had become settled 

Article 35 § 1 

Exhaustion ef domestic remedies - Doubts over the effectiveness ef a remedy - Appeal lodged 
before the domestic case-law had become settled - Possibilil)1 ef asking the authority concerned 
to reconsider its decision 

* 
* * 

The applica nt was orde red to pay compensat ion for insulting behaviou r. Th e 
a mount of th e award was below the min imum leve l that had bee n fi xed by sta tute 
for a n a ppeal to li e. Arguing tha t the provision tha t had laid down th a t condi tion 
for the adm issibility of a ppea ls was unconstitutiona l, the a pplicant a ppealed on t he 
ground that his freedom of express ion had bee n violated . The day before the 
appeal was lodged, th e Const itutiona l Court delive red a judgm ent in which it 
examin ed fo r th e first time th e qu es tion or the const itu tiona li ty or th e condi t ion 
fo r th e adm iss ibility of appeals a nd he ld that it d id not contravene th e Cons titu­
tion. The judgment was published in the Officia l Gazette one month late r. 
Re ferring to tha t j udgment , the court of a ppeal rul ed tha t the a pplicant 's appeal 
was inadm iss ible. The a pplica nt lodged a n a ppeal with th e Const itut ional Court , 
again a rguin g that the releva nt provision was unconstitutiona l. H owever, referr ing 
to its initi a ljudgment on th e iss ue, th e Co nst itutional Court dismi ssed the a ppeal. 
The a pp licant a lleged before the Court a violat ion o f Article l 0 of th e Conve nt ion. 

Held 
Article 35 § I: The judgmen t in wh ich the Constitutional Court had exa mined for 
the first t im e th e issue of the const itutionali ty of the new rule on th e admissibi lity 
of appeals had been del ivered the day befo re the applica nt had lodged his appeal 
a nd had becom e public a month la te r when it was pub lished in th e Official 
Gaze tt e. T he posit ion was, t he refore, that when the a pplica nt lodged his a ppeal 
he wa un aware - as ind eed th e lega l profess ion gene ra lly wou ld have bee n - of 
th e Co nst itutiona l Court 's ruling. He co uld not th erefore be criticised for a ll eging 
tha t th e new legisla tion was uncons titution al a nd lodging a n a ppeal. His decision 
to ap pea l to the Const itution a l Court was a lso unde rstandable as a t th a t juncture 
the Constitutiona l Court 's case-law on the subj ect cons isted of a single decision 
a nd was not therefore entirely se tt led in Portugu ese law. H ad the Constitutiona l 
Court held t hat the relevant legislat ion was unconst itutiona l, the court of appeal 
wou ld have bee n obliged to exa mine th e applicant 's oth er grounds of a ppeal, 
including the a ll eged viola tion of hi s freedom of ex press ion which he had now 
ra ised before th e Court. In short , in the specia l circumsta nces of th e case, the 

I. This summ ary by the Registry does no t bind the Court. 
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"fin a l dom estic decision" was th e Const itutional Cou rt 's decision or 27 February 
2002. As the application had bee n lodged within six months aft er th at date, it was 
admiss ibl e. 

Case-law cited by the Court 

G. v. the United Kingdom , no. I 1932/86, Com mission deci ion or 9 May 1988, 
Decisions and Reports 56 
Vernillo v. France, judgment or 20 February 199 1, Series A no. 198 
Cardot v. France, judgment or 19 March 1991, Series A no. 200 
Whiteside u. the United Kingdom, no. 2035 7 /92, Commission decis ion or 7 March 1994, 
Decisions and Reports 76-A 
Dalia v. France, judgment or 19 February 1998, Reports of judgments and Decisions 
1998-1 
Selmouni u. France [GC], no. 25803/94, ECHR 1999-V 



ROSE!RO BENTO v. PORT GAL DECISION 239 

THE FACTS 

The app li cant, Mr Carlos Fernand es Rose iro Bento, is a Portugu ese 
national who was born in 1954 and lives in Vagos. H e was represented 
before the Court by Mr A. Marinho e Pinto, of the Coimbra Bar. The 
respondent Government were represe nted by Mr J. Miguel , Deputy 
Attorn ey-General. 

A. The circumstances of the case 

The facts of the case, as submitted by the parti es, can be summa ri sed as 
follows. 

The applicant, a medical pract itioner, was the mayor of the town of 
Vagos a t the materia l tim e, having been elected as a candida te of the 
People's Party (CDS-PP) . 

At a mee ting of the municipal asse mbly (assembleia municipal) on 30 April 
1996, a heated excha nge took place be tween the applicant and Mr P.M., 
a town councillor (vereador) and member of the Socia l Democrat Party 
(PSD) . Mr P.M. compla ined, among other things, of th e way the town 
was being run , saying that a town could not be run like a groce r 's or a 
doctor 's surgery. H e added that he found it unacce ptable to see local 
residents treated like "puppets" and subj ected to the personality cult the 
applicant sought to fo ste r. 

In reply, the applicant said, inter alia: 

"Councillor P.M. is a politica l autist who seeks to make a sma ll role for himself on 
the politica l stage when hi s political ca ree r is in tatters. I am loa th to res pond to such 

provoca tion, pa rticula rly a t such a low level or by someone whose only knowledge of 
politics is of nasty, premedita ted, Mac hiavellian-style betraya l. ... I wou ld be concerned 

if such politica lly fetid ment a l belches [arrotos espirituais] had come from someone 
reputable ... . The leas t th at can be sa id about hi s behav iour in the town council is tha t 

it is genera lly stra nge ... he inexp lica bly causes meetings to drag on, ra nt s and raves 

when dicta ting the record which, for the las t mee ting , ra n to no less than fi ve pages." 

On 2 1 June 1996 Mr P.M. lodged a crimina l complaint with the Vagos 
public prosecutor, accusing the applicant of insu lting behaviour. H e a lso 
cla imed da mages. 

On 26 February 1999 the public prosecutor lodged his submissions. 
The applicant was charged with insulting behaviour as a result of his 
aforem entioned rema rks. 

On 23 March 1999 the applicant asked for an inves tigation to be ca rri ed 
out. H e submitted, inter alia, that the offence of insulting behaviour was 
not made out and that any conviction wou ld be an intolerable restriction 
on political deba te and freedom of expression. 

file:///arrotos
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In an order of 2 June 1999, the inves tigating judge of the Vagos 
Crimina l Court di scontinu ed th e proceedings, as he considered tha t the 
Amnes ty Act (Law no. 29/99 of 12 May 1999) should a pply to the case. 

On 14June 1999 th e complaina nt as ked for the proceedings to resume 
so tha t hi s cla im for da mages could be determined. 

In a judgment of 22 Februa ry 2001 , the Vagos C rimina l Court orde red 
the applicant to pay 200,000 Por tuguese escudos (PTE) (approxima te ly 
1,000 euros (EUR)). It fo und tha t the ex press ions tha t had been used 
were insulting and had caused Mr P.M. ha rm tha t warranted pecunia ry 
repa ra tion. 

On 14 March 200 I the applicant appealed to the Coimbra Court of 
Appeal. H e began by a rguing tha t Article 400 § 2 of the Code of C rimina l 
Procedure was unconstitutiona l as, in hi s submiss ion, it infringed hi s ri ght 
to appeal. H e add ed tha t the conviction was a n intole rable res tri ction on 
free politi cal deba te a nd fr eedom of express ion. 

The compl a ina nt cross-appealed. 
The Court of Appeal gave judgment on 20Jun e 2001 . I t first examined 

the prelimina ry qu es tion of th e admiss ibility of the appeal. It noted tha t 
Articl e 400 § 2 of the Code of C rimina l Procedure la id down tha t no appeal 
could be made against a decision conce rning a cla im fo r da mages if the 
amount in dispute was be low a ce rta in leve l. Refe rring to a judgment 
of the Constitutiona l Court of 13 March 200 I, it said that tha t provision 
did not contrave ne the Constitution. It the refor e decla red the appeal 
inadmiss ibl e without exa mining the othe r g rounds s ta ted in th e a ppli­
cant 's appeal. The cross-appeal tha t had been lodged by Mr P.M. was not 
examined eith er, as it had become devoid of purpose foll owing the 
di smissal of the ma in appeal. 

The applicant lodged an appea l with the Constitutiona l Court in which 
he a rgued tha t Articl e 400 § 2 of the Code of C rimina l Procedure was 
unconstitutiona l. 

By a judgment of 27 Febru a ry 2002, the Constitutiona l Court di smissed 
tha t a ppeal. Referring to i ts judgment of 13 Ma rch 200 I, it stressed tha t the 
right of appeal provided for by Article 32 of the Constitution applied so le ly 
to cri minal proceedings in the st rict sense and not to cla ims for damages, 
even if such claim s had bee n made in crimina l proceedings . It was therefo re 
legitimate to limit the right of appeal by reference to the amount in dispute. 

B. Relevant domestic law and practice 

f . Remedies 

Articl e 32 § I of t he Constitu t ion provides tha t "all ri ghts of the defence 
sha ll be gua ra nteed in crimina l proceedings, including the right of 
appeal". 
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The rules of criminal procedure in force in Portugal recognise the 
principle tha t claims for da mages arising from the commission of a crim­
inal offence must be made in the criminal proceedings (jJrincipio de adesi.io) 
(Article 71 of the Code of Criminal Procedure). 

Article 400 § 2 of the Code of Criminal Procedure, as amended by 
Law no. 59/98 of25 August 1998, which came into force on !Janu ary 1999, 
provides that appeals against orde rs in t he judgment concerning damages 
are admissible on ly if the amount the appellant has been ordered to pay 
exceeds a predetermined sum. In the instant case, the relevant fi gure 
was PTE 375,000 (as specifi ed in th e statute applicable at tha t tim e, 
Law no. 3/99 of 13 January 1999). 

In both its judgment of 13 March 200 1, which was published in the 
Official Gazette of 24 April 2001 , and its judgment in the prese nt case, 
the Const itutional Court held that Art icle 400 § 2 of the Code of 
Criminal Procedure did not infringe Art icle 32 of the Constitution. 

2. Freedom ef expression and insult ing behaviour 

Article 18 1 of the Criminal Code, which concerns insu lting behaviour, 
was worded as follows at the material time: 

" I. Anyone who insu lts another, by accusing them of something, eve n if t he accusa­
ti on takes th e fo rm of a suspicion, or by address ing them with wo rds that cas t a slu r on 
the ir honour or re putation sha ll be liab le on convict ion to a max imum of three months' 

imprisonment or 120 day-fines. 

2. As rega rds the ques tion of li ability, paragraphs 2, 3, 4 and 5 of Article 180 shall 

apply." 

Art icle 180 of the Criminal Code concerns defamation. As worded at the 
material time, the relevant paragraphs of this provis ion read as fo llows: 

2. Such conduct sha ll not give rise to li ability: 

(a) if the accusa tion is made in respect of a legitima te int eres t; and 

(b) the person making it es tabli shes the truth of the accusat ion or has ser ious 

g rounds for beli eving in good faith that it is true . 

4. The defence of good fa ith refe rred to in sub-pa rag raph (b) of paragraph 2 shall not 
be ava ilable where the maker of the sta tement has not complied with the duty imposed 

by the circum stances of the case to ve rify whethe r the accusa tion is true ." 

Art icle 184 of th e Criminal Code increases the sentence by half if the 
victim is an elected representative of the people. 

Articles 70 and 484 of the Civil Code lay down that a nyone who cas ts a 
slur on the honour or reputation of another is liable in damages under the 
civil law. 
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COMPLAINT 

The applicant complained under Article 10 of the Convention of a 
violation of his right to fr eedom of expression. 

THE LAW 

The applicant argued that his conv1ct10n had violated his right to 
freedom of expression, as guaranteed by Article 10 of the Convention, 
which provides: 

" I. Everyone has the right to fr eedom of express ion. This right sha ll include fr eedom 
to hold opinions and to rece ive a nd impart informa tion and id eas without interference 
by public authority a nd regardl ess of frontiers. 

2. The exe rcise of th ese fr eedom s, since it carri es with it duti es and res pons ibilities, 
may be subject to such forma lities, cond itions, r es trictions or penalties as are presc ribed 

by law and are necessa ry in a de mocra tic society ... for the protec tion of th e reputa tion or 
rights of others .. . " 

The Government pleaded a fai lure to exhaust domes tic remedies. They 
acce pted that the a pplicant's appeals to the Court of Appeal and the 
Constitutional Court had had no prospect of success in vi ew of the 
wording of Article 400 § 2 of the Code of Criminal Procedure. However, 
they stated that there had been nothing to stop the applicant raising his 
arguments under Article 10 of the Convention in the Vagos Criminal 
Court, which would then have had the possibility of reaching a different 
decision in the light of the applicant 's submissions. 

The applicant maintained tha t he had used all the means available to 
him und er domes tic law to seek a rem edy for the violation. In particular, 
he had argued that Article 400 § 2 of the Code of Criminal Procedure was 
unconstitutional. H e rej ected the Government 's argument that he could 
have made a case under Article 10 of th e Convention in the Vagos Crim­
inal Court, noting that under domes tic law a court's jurisdiction ceased 
once it had delivered judgment. A judgment could only be impugned by 
an appeal to a higher court. His application did not, therefore, conflict 
with the exhaustion of domes tic remedies requirement under Article 35 
§ 1 of the Convention. 

The Court reitera tes that under Article 35 § I it may only deal with 
applications after domestic remedies have bee n exhausted. All applicants 
must provide the dom es tic courts with the opportunity which is in principle 
intended to be afford ed to Contracting States by that provision, namely 
the opportunity of preventing or putting right the violations alleged 
against them (see, among other authorities, Cardot v. France, judgment of 
19 March 1991, Series A no. 200, p. 19, § 36). That rul e is based on the 
ass umption, reflected in Article 13 of the Convention - with which it has 
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close affinity - that there is an effective remedy available in respect of the 
a lleged breach in the domestic system (see , among other authorities, 
Selmouni v. France [GC], no. 25803/94, § 74, ECHR 1999-V). 

The only remedies which Article 35 of the Convention requires to be 
exhausted a re those that relate to the breaches a lleged and at th e same 
time are available and sufficient. The ex istence of such rem edies must 
be sufficiently certain not only in theory but also in practice, failing 
which they will lack the requisite accessib ility and effectiveness (see, 
among ma ny other authorities, Vernillo v. France, judgment of 20 February 
199 1, Series A no. 198, pp. 11-1 2, § 27, and Dalia v. France, judgment of 
19 February 1998, Reports ef Judgments and Decisions 1998-1, pp. 8 7-88, § 38). 

As regards the instant case, the Court reitera tes that the poss ibility 
of request ing a n authority to reconsider the decision taken by it does not 
constitut e an effective remedy (see G. v. the United Kingdom , no. 11932/86, 
Comm iss ion decision of 9 May 1988, Decisions and Reports (DR) 56, 
p. 199) . It therefore di smisses the object ion raised by the Government. 

The Court further notes that the Gove rnment accepted tha t the 
applicant 's appeal to the Court of Appeal had no prospect of success in 
view of the wording of Article 400 § 2 of the Code of Criminal Procedure. 
It nevertheless consid ers that it should exam ine this qu es tion in greate r 
detail, as, if there was no possibility of the applicant 's successfully 
appealing against the decision of the Vagos Cr iminal Court, the qu es tion 
a rises whether the app lication in the present case should be dismissed as 
be ing out of tim e, bea ring in mind that the final domes tic decision wou ld 
then have been the Criminal Court 's decision of 22 February 2001 , which 
was given more than six months before the application in the present case 
was lodged with the Court on 23 July 2002. 

In that connection , the Court reiterates that where th ere is a doubt 
regarding the effectiveness of a remedy, the issue should be tes ted before 
th e courts (see Whiteside v. the United Kingdom, no. 20357/92, Comm ission 
decision of7 March 1994, DR 76-A, p. 80). 

In the present case, the Court notes that the provisions of Article 400 § 2 
of th e Code of Crim inal Procedure limiting the right of appeal in ce rtain 
types of case were in troduced by a law of 1998, which came into force on 
I J a nuary 1999. As he wished to appeal against the decision of the Vagos 
Criminal Court ordering him to pay da mages, the applicant argued in the 
Court of Appeal and the Constitutional Court that Article 400 § 2 was 
unconstitutional. In its judgment of 20 June 200 1, the Court of Appeal 
cited a Constitu tiona l Court judgment of 13 March 200 l on the same 
issue as authority for rej ecting his arguments and finding that the new 
version of Article 400 § 2 was constitutional. The Constitutional Cour t 
subsequen tly followed its previous decision. 

It should be noted that the applicant lodged his appeal to the 
Court of Appeal on 14 March 200 1, one day after the Constitutional 
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Court 's judgment examining this issue for the first time was delivered on 
13 Ma rch 2001. Tha t judgme nt did not, however , become public until it 
was pub lished in the Official Gaze tt e of 24 April 200 I. It is therefor e 
reasona ble to conclud e that when the a pplicant lodged hi s a ppeal to the 
Court of Appeal he was unaware - as indeed the legal profession gene ra lly 
wo uld have been - of the Const itutional Court 's ruling that Articl e 400 § 2 
of the Code of Criminal Procedure did not contravene the Constitution. 

The Court conside rs tha t the a pplicant cannot be criticised for having 
sought reli e f in the higher courts by at tempting to a rgue in the Court of 
Appeal that a new statutory provision on which the Constitutiona l Court 
had ye t to give a public ruling was unconstitut iona l. His decision to a ppeal 
to the Constitutiona l Court was a lso und erstandable as a t tha t juncture 
the Constitutional Court 's case-law on the subj ec t consisted of a single 
decision a nd was not therefore entirely set tl ed in Portuguese law. The 
Court notes in th a t connection tha t if the Constitutiona l Court had held 
the relevant legislat ion to be unconstitut ional, the Court of Appeal wou ld 
have bee n obliged to examine the a pplicant 's other g rounds of a ppeal, 
including the a ll eged viola tion of his freedom of ex press ion . 

In the specia l circumstances of the case, the Court the refor e find s tha t 
the fin a l domes tic decis ion in the present case was the Constitutiona l 
Court 's decis ion of 27 Febru ary 2002. The a pplication cannot th erefor e 
be dism issed as being ou L of tim e. 

For t hese reasons, t he Court una nimously 

Declares the remaind er of the a pp li cat ion admissible, without prejudging 
the merits of the case . 
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SUMMARY 1 

Invalidation of a clause in a collective agreement on the ground that it 
hindered competition 

Article 6 § 1 

Access to a court 

Article 11 

Freedom of association - Interests ef members 

* 
* * 

The a pplicant , a trade union, e ntered into a collective labour agree me nt with 
a n associa tion of newspa per publishe rs. A clau se obliged compani es bound by th e 
agreeme nt to hire contractors tha t we re members of the union. In 1995 a company 
belonging to the associa ti on hired a co ntractor for the dist r ibution of news papers 
in a district where a union membe r had previous ly perfo rm ed th e tas k. The union 
sued the compa ny a nd th e associa tion fo r breach of th e a fore menti oned cla use in 
the collec tive agreeme nt , a nd obta ined a favoura bl e judgment from th e la bour 
court. The contrac tor tha t had bee n hired subsequ ently compl a in ed to the Com­
petition Authority, cl a iming th at th e clause in qu es tion res tricted co mpe tition in a 
manne r contra ry to th e law. Th e a ppli ca nt union was a llowed to submit obse rva­
tions, but was not fo rm a lly a party to the proceed ings befor e the Compet ition 
Authority. In Februa ry 1999, whilst ta king note of th e la bour court 's judgm ent , 
th e Compe tition Au t hority found t ha t t he inclusio n of t he clause in th e coll ective 
agree ment had res trictive effec ts on t he ma rke t, a nd th e cla use beca me inva lid. 
Only co mpa nies a ffected by th e decision we re en tit led to a ppeal. 

Held 
( 1) Ar t icl e 6 § I: Admiss ibl e (lack of access to a court ) . 
(2) Article 11: The impugned cla use in the co ll ective agree m ent , which had 
re ma ined in force for ove r twe nty years, a imed a t preve nting co mpa ni es from 
circumve nting sa la ry a rra nge me nts by hiring contractors not cove red by the 
agree me nt. Whil st coll ec ti ve agree me nts were a n importa nt means of e na bling 
trade unions to pro tec t th eir me mbers' inte res ts, Articl e 11 did not gua ra ntee a 
right fo r a trade union to ma inta in a coll ective agree me nt of a pa rticula r content 
for a n ind efinit e period. The matte rs compla in ed of were not such as to g ive ri se to 
a n iss ue under this provision: ma nifes tly ill-founded. 

I. This summary by the Registry docs not bind the Court. 
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THE FACTS 

Th e applicant , the Swedish Transport Work ers' U nion (Svenska 
Transportarbetarefiirbundet ), is a t rade union with its headquarters in 
Stockholm. It was represe nted before the Court by Mr K. Junesj i:i, a 
lawye r pract ising in Stockholm. 

Th e respondent Gove rnm ent were represented by Mrs E. J aga nder, of 
t he M inistry of Foreign Affa irs . 

A. The circumstances of the case 

The facts of the case, as subm itted by t he part ies, may be summarised 
as fo llows. 

Since 1976 there has been a clause in the co ll ect ive labo ur agree ment 
(kollektivavtaL- "t he ag ree ment") be twee n t he Swedish Tra nspor t Work ers' 
U nion (" the Un ion") and the Swedish Association of Newspaper Publishers 
(Svenska Tidningsutgivareforeningen - " the Associat ion") which reads as 
fo llows: 

"Compan ies wh ich arc bound by t his co llective agreemen t and hire a contractor must 

<l raw up a separa te contract wi th the Swedish Transport Worke rs' Un ion2
. 

(Foot note 2:) Dist ri bution wo rk on foot , by bicycle or by ca r may not be ca rri ed ou t by 
contractors .,, 

T he clause was int roduced on t he initia tive of th e U nion, under threa t 
of industria l act ion, wit h a view to preve nting t he agreeme nt 's clauses 
on sala ri es be ing circumvented by member com panies of the Associa tion 
hi ring contractors not cove red by the agreement. According to the Un ion, 
th e cla use se rved a n important purpose in that it pro tected a weake r party 
from be ing fo rced to abandon the status of a n employee cove red by the 
socia l securi ty system a nd become a co ntrac tor not cove red by thi s sys tem. 

In 1995 T., a company belonging to the Associa tion, hi red a cont ractor, 
t he L. compa ny, to carry out the di s tribu t ion of news pa pers by car in a 
di st ri ct where a U nion member had previously per fo rm ed tha t tas k. As 
the U nion conside red tha t thi s action violated the relevant cl ause in 
t he agree ment , it sued the Associa tion a nd T. befo re the Labour Cour t 
(Arbetsdomstolen ) in 1996, a ft er negotia tions be twee n the pa rti es had 
fa il ed . Th e Associa tion a nd T. cla im ed tha t the clause adve rse ly a ffected 
compet ition in the newspa pe r di stribution ma rket and thus viola ted the 
Competition Act (konkurrenslagen, SFS 1993 :20) . 

On 16 September 1998 th e Labour Cour t, by seven votes to two, found 
for the U nion , rej ecting in pa rticul a r the a rgument tha t the disputed 
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clause infringed the Competition Act. The minority conside red that th e 
clause was incompatible with sect ion 6 of the Act. 

In 1996 the L. company complained to the Swed ish Compet ition 
Authority (Konkurrensverket), claiming that the cla use in qu es tion violated 
the Compet ition Act in tha t it prohibited the use of contractors and thus 
restr icted competition in a manne r contrary to section 6 of t he Act. The 
Compet ition Authority heard evid ence from the Associat ion, T. and four 
othe r membe r compa nies as parties to the case. The Un ion was g iven the 
opportun ity to subm it its observat ions on the case but was not forma lly a 
pa rty to the proceedings. 

In a decision of 19 February 1999, the Compet ition Authority first 
observed that its examination of t he case was limited to consid ering 
whether the dec is ion by the Associa tion and its member companies to 
include the clause in t he agree ment with the Un ion was contrary to 
sect ion 6 of the Compet ition Act. It then went on to consider the 
newspaper distribution market, a nd the rest rict ive effects th e clause had 
on that ma rk et. While taking note of the Labour Court's judgment, the 
Competition Autho ri ty found tha t t he decision had in effect noticeably 
hinde red, limi ted or made difficult compe tition in t hat marke t and 
th erefor e vio la ted section 6 of th e Compet ition Act. As a consequence, 
th e Associat ion and it s membe r companies were ordered, und er 
section 23 of th e Compet ition Act, to discontinue a pplying th e decision in 
qu es tion. Thus , in effect, the cla use became inva lid. 

Under sect ion 60 of the Compet ition Act , on ly a company affected by 
the Compet ition Authority's decis ion could lodge a n a ppeal against it to 
the Marke t Court (Marknadsdomstolen). No appeal was lodged aga inst the 
decis ion of 19 February 1999. 

B. Relevant domestic law 

The rul es govern ing compet ition practices in Sweden are laid down 
in t he Competit ion Act, whose purpose, as set forth in sect ion I , is to 
e liminate and counteract obstacles to effective compe tition in the fi e ld 
of production of, and trade in, goods, services and ot her products. The 
Act does not a pply to agreements be tween employers and employees 
regarding terms of employment (sect ion 2). 

As regards anti-compe titive cooperation between companies, section 6 
provides: 

"Without prejudice lo decisions taken under sections 8 or 15, or lo sections 13, 17, 
l 8(c), or 18(e), agreemen ts between compani es sha ll be prohibited if they have as th eir 

obj ect or effect the prevention, restri ction or di stort ion of competition in the market to 
a n appreciab le extent. 

This sha ll app ly, in particula r, lo agreements which: 
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2. limit or contro l production , markets, t echnica l d evelopment , or inves tm ent ; 

3. sha re out markets or sources or supply; 

Section 7 of th e Act provides that a ny agreements, or prov1st0ns 
includ ed in agreements, that a re prohibited under sect ion 6 a re void . 
Furthe rmore, section 23 states that the Competition Authority may 
require a company to put an end to an infringement of any of the 
prohibitions contained in section 6. 

In acco rd ance with section 3(3), the provisions of the Act re lat ing to 
agreements a lso apply to decisions by an associat ion of companies. 

At the ma teria l t im e, under section 60 a n appeal could be lodged 
against a decision tak en by the Compet ition Authority but on ly by a 
company wh ich had been affected by it. By an amendment effected on 
I April 2000, the word "only" was deleted. 

Under sect ion 22 of the Administ rat ive Procedure Act 1986 
(Jbrvaltningslagen) , a person who was adverse ly affected by a decision 
ta ken by a n administra tive authority could appeal against it . The Act 
applied to the hand ling of admin istrative cases by the adm inistrat ive 
authoriti es and by the courts (section I). If a nother Act conta ined a 
provision that differed from the former legislation, that provision should 
app ly (section 3) . 

Since I January 1995 the Convention has been incorporated into 
Swedish law by an ord inary statute, nam ely the Act on the Implementa­
tion of the European Convention for the Protection of Human Rights and 
Fundam ental Freedoms (lagen om den europeiska konventionen angaende sk.ydd 
for de miinskliga riittigheterna och de grundliiggande friheterna). The Act was g iven 
specia l status by the enactment of a provision in Chapter 2, Art icle 23, 
of the Instrum ent of Governm ent (Regeringiformen ), which forms part of 
the Swedish Co nstitution, to the effect tha t no sta tute or other provision 
may be enacted which contravenes Sweden's undertakings under the 
Convention. 

Article 14 of Chapter 11 of the Instrum ent of Government provides: 

"If a court or o ther public body finds that a provision connicts with a rul e or fu nda­

menta l law or o ther supe rior s tatut e, or find s tha t a procedure la id down in law has been 

disregarded in any importa nt res pec t whe n the provision was made, th e provision shall 

not be a pplied. If the provision has bee n a pproved by Parli a ment [Riksdag] or by the 

gove rnme nt, however, it s a pp li ca tion sha ll be waived only if th e e rror is ma nifes t. " 

COMPLAI TS 

The Union ... complained tha t it s right to freedom of association under 
Article 11 had been violated in that the Compet it ion Authority's decision 
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to invalidate the clause in issue had removed the poss ibility for the Un ion 
Lo ensure Lh e continu ed protection of its me mbers ' in te res ts in th is matter 
throug h negot iat ion or ind uslria l aclion. 

THE LAW 

D. The complaint under Article 11 of the Convention 

The Un ion co mpla in ed that , in breach of Article 11 of th e Convent ion , 
Lh e Compe titi on Authority's dec ision of 19 Febru a ry 1999 declaring 
the claus e in quest ion inva lid had unde rmin ed t he Union's poss ibility of 
e nsur ing Lh e continu ed protection of its me mbers' interes ts in thi s matter 
through negotiation or industria l act ion. Th e relevant part of Art icle 11 
reads as fo l lows: 

" I. Everyone has th e ri ght to fr eedom or peaceful assembly and to freedom of 

associa tion with oth ers , including the ri g ht to form a nd to j o in t rade unions for th e 
protection o r hi s interes ts. 

2. No res tri c t ions sha ll be placed on t he exe rcise of these ri g ht s o th er tha n such a s 

are prescribed by law a nd a re necessa ry in a d emocra tic socie ty in th e in teres ts of 

na tiona l secu ri ty or pub li c safe ty, for the prevention or di so rd er or crim e, for the 

prot ection or health o r mora ls or for the prot ection o r the r ight s and fr eedoms of 

oth ers .... " 

Th e Un ion subm itted tha t the nationa l authoriti es were not e nt itl ed to 
int erfere, e ith er by way of a nnulm ent or a m endm ent, with coll ective 
labour agreeme nts. The Un ion re li ed on Convent ions nos. 87 and 98 of 
the Internationa l La bour Organ isat ion. In the instant case t he a uthor­
iti es had interfe red in a manne r that had favoured the em ployers' sid e, 
excluding t he employees ' s ide from the process unde r t he Competition 
Act. Un like th e fundam e nta l rig ht to fre edom of associat ion, compet ition 
law was not embodi ed eith er in the Swedish Const itut ion or in the 
Convent ion. Th e relevant clause, which the Compet it ion Aut hor ity had 
set as ide, had been aim ed at preve nting "socia l clumping" as regards 
newspaper distr ibutors' terms of employm e nt, a nd was purely a matte r 
of trade union activity protected by fr eedom of assoc iat ion unde r 
Articl e 11 of the Convention. 

T he Government req ues ted the Court to declare the com pla int 
inadm iss ibl e as be ing incom pat ible ratione materiae. They argued that no 
r ig ht to coll ective ba rgaining cou ld be der ived from Art icle 11 , let a lone a 
right to enter into a coll ect ive labo ur agreement on a particu la r ma tter or 
to maintain such a n agreement in force in a ll circumstances. 
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T he Gove rnment poin ted out tha t t he impugned measure had bee n 
ta ke n by a specialised age ncy which was entrusted wi t h the tas k of 
ensuring compliance with domes tic anti-competition legisla tion a nd had 
particul a r ex pertis e in an a rea tha t was ultima te ly of vita l importa nce for 
t he ove rall we ll-be ing of th e country. Th e purpose of the Com pe titi on Act 
was Lo eli mina te a nd counte ract obstacl es to effect ive compet it ion in 
prod uction, t rade a nd se rvices. T hi s was crucia l fo r Swed en's ma rket 
economy and a prerequi site fo r Sweden 's membe rshi p of th e Europea n 
Un ion. T he prohibi t ion clause had res tri cted t he freedom of Sweden's fi ve 
larges t newspape r dist ri butors. It had hinde red es tab li shed com pan ies 
from acting as sub-contractors and had placed obs tacles in t he way of 
small businesses wis hing Lo star t small-sca le newspape r d istribu tion in 
th e same ma rket, cont rary lo the ge ne ra l good pro moted by free a nd fa ir 
com pe ti t ion. 

T he Court re ite ra tes th a t Article 11 § l includes trade union fr eedom 
as a specifi c as pect of freedom of associa ti on. Acco rding to the Court 's 
case-l aw, the words "for the pro tection of his interests" show t ha t t he 
Convent ion safegua rds fr eedom Lo protect the occupat ional intcre t of 
trade union mem bers by trade union act ion, the conduct and development 
of wh ich the Contract ing States must both perm it and make possible, as 
we ll as a right fo r the t rade union Lo be heard. Although this provision 
does not secure any pa rti cul a r treatment of union members by t he Sta te, 
such as a ri gh t to concl ude a parti cul a r coll ec tive agreement (see Gustefsson 
v. Sweden, judgment of 25 April 1996, Rej1orts [of j udgments and Decisions] 
1996-II, pp. 652-53, § 45), co ll ective ba rgaining a nd co ll ective agree ments 
a re ce rta inly a mong the most important of t he means e na bling trade 
unions to strive fo r the protection of t heir members' inte rests (see Swedish 
Engine Drivers ' Union [v. Sweden., judgment of 6 February 1976, Ser ies A 
no . 20], pp. l 4- l 6, §§ 39-40; Schmidt and Dahlstriim v. S weden, j udgment of 
6 February 1976, Series A no. 2 l , pp. l 5-1 6, §§ 34-36; UNISON [v. the Uni ted 
Kingdom (dee.), no. 535 74/99, ECHR 2002-I]; and Federation of Offshore Workers ' 
Trade Unions and Others [v. Nonvay (dee.), no. 38 190/97, ECHR 2002-VI]) . 

In the present case, the Court notes in pa rticul a r tha t t he applicant 
union, a ft e r having threatened to take industri a l act ion, had in fac t 
obta ined, in l 976, the incl usion of a pro tect ion clause in t he re levant 
co ll ective labour agreement. Thi s clause was a im ed a t preven t ing the 
circumve ntion of sala ry a rra nge me nts by member companies hiring 
cont ractors not cove red by the agreeme nt. It is significant tha t t he cla use 
remained effective for ove r twe nty yea rs, until l 9 Februa ry l 999, when the 
Compet ition Authority orde red membe r compa ni es to di scontinu e its 
a pplication, findin g tha t it ha mpered compe tition in a manne r contra ry 
to section 6 of t he Competition Act. While, as noted a bove, the Court 
recogni ses the import ance of coll ect ive agreements as a means of pro­
tecting union members' inte res ts, Article l I of the Conve ntion does not 
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gua rantee a right for a trade union to maintain a coll ective agree ment on 
a pa rti cul a r ma tt er for an ind efinit e period . In th e Court 's view, the 
ma tte rs compla ined of a re not such as to give ri e to a n issue under this 
prov1s1on. 

It follows tha t t hi s pa rt of the a pplication is ma nifes tly ill-founded a nd 
must be rej ected pursua nt to Article 35 §§ 3 a nd 4 of the Conve ntion. 

For these reasons, the Court una nimously 

Declares the rem ainder of the a pplica tion inadmiss ible . 
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SOMMA IRE 1 

Invalidation d'une clause d'une convention collective pour entrave a la 
concurrence 

Article 6 § 1 

Am!s a wz tribunal 

Article 11 

L iberti d'association - l nterets des membres d'un ![J!ndicat 

* 
* * 

Le req uerant, un synclica t , conclut avec un groupement cl 'eclit eurs cl e j ourn a ux un e 
convention coll ec tive, cl ont un e cla use obligea it Jes socie tes li ees par la conven­
tion a employer d es so us-tra ita nts membres du syndical. En 1995, une societe 
appa rt ena nt a u groupe ment cha rgea un sous-tra ita nt d 'assurer la distribution 
de j ourna ux cla ns un sect eur cla ns lequ el un e socie te m embre du syndi ca t s'e tait 
jusqu e-la acquittee de cette tache. Est ima nt qu e ce tt e mesure e mporta it viol a t ion 
de la cla use susm entionn ee d e la conve ntion collective, le syndical ass ig na le 
groupe me nt e t la socie te devant le t ri bun al du trava il , qui re nclit un juge me nt en 
sa faveur. Le sous-tra ita nt concerne sa isit l'Autorite d e la concurrence, a ll eguant 
que la cla use e n qu es t ion res treig na it la concurrence cl ' un e ma nie re contra ire a la 
Joi. Le synclicat requ era nt se vit ofrrir la pussibilite de present er d es observa tions 
m a is sa ns et re form ell em ent pa rtie a la procedure. En fevri er 1999, l'Autorite de 
la co ncurrence , tout en pre nant note du jugem ent du tribun a l du trava il , es tim a 
que !' introdu ction de la cl a use litigie use cla ns la co nve ntion coll ec tive ava it e u des 
effets res trictifs sur le ma rche ; la cla use cl evint cacluqu e . Seules les socie tes 
a ffec tees pa r ce tl t> d fr is ion pouvaient prese nter un reco urs . 

I. Articl e 6 § I: recevable (d efaut d 'acces a un tribuna l) . 
2. Article 11: la cl a use li t ig ieuse, qui es t d eme uree en vig ueur penda nt plus de 
vingt a n ·, visait a empccher les socie tes membres de tourn er Jes accords sa la riaux 
en emba ucha nt des sous-traita nt s non li es pa r la convention. Si Jes conve ntions 
co ll ectives constitu ent un moyen importa nt pour Jes syndi ca ts d e protege r Jes 
interets d e leurs m embres, !'article 11 ne ga rantit pas a ux syndica ts un droit de 
prese rve r pour un e cluree indefini e un e conve ntion coll ec tive concerna nt un suje t 
particuli er. Les qu es tions litigieuses ne sont pas de na ture a sou lever un proble me 
sou s !'a ngle d e cette di spositi on: d efaut ma nifes te d e fond em ent . 

I. Reclige pa r le gre fTe, ii ne lie pas la Cour. 
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(. ") 

EN FAIT 

Le requerant , le syndical suedois des employes des transports (Svenska 
Transportarbetarefb"rbundet) , es t un syndicat ayant son siege a Stockholm. 
Devant la Cour, ii es t represente pa r Mc K.Jun esjo, avocat a Stockholm. 

Le gouve rnement dffendeur es t represente par M"'e E. J agande r, du 
ministere des Affaires et rangeres. 

A. Les circonstances de l'espece 

Les faits de la cause, tels qu 'ils ont ete exposes par Jes pa rti es, peuvent 
se resumer comm e suit. 

Depuis 1976, la convention coll ec tive (kollektivavtal - « la convention») 
conclu e entre le syndicat suedois des employes des transports («le 
syndicat ») e t le groupement des editeurs de journaux de Su ede (Svenska 
Tidningsutgivarefareningen - «le groupement ») contient une clause ainsi 
libellee: 

«T oute socie te pa rti e a la presente convent ion co llec ti ve qui e rnploie un sous-tra itant 
doit conclure un contra t separe avec le syndica t suedois des ernployes des transports' . 

( ... ) 

[Note 2 :] Les opera tions de di st ribution a pied, a bicycle tt e OU en vo iture ne peuvenl 

pas e t re confi ees a des sous-traita nts. » 

Ce fut le syndicat, agita nt la menace d 'une greve, qui obtint !' int roduc­
t ion de cette disposition, en vu e d' empecher que les clauses salaria les de la 
convention ne soient tournees par les societes membres du groupement 
ayant recours a des sous-traita nts non lies par la convention. Se lon le 
syndica t, la disposition servait un but im portant en ce qu'elle perm et tait 
a une partie en situation de fa iblesse de ne pas se voir contrainte 
d 'abandonner le statut d 'employe couve rt par le systeme de securit e 
sociale pour devenir un sous-traitant non beneficiaire de ce sys teme. 

En 1995, T. , une societe membre du groupement, demanda a un 
sous-traitant, la societe L. , d 'assure1· la dist ribution en voiture de 
j ournaux dans un secteur da ns lequ el une socie te membre du synd icat 
s'etait jusque-Ia acquitt ee de ce tte tache. Estimant que ce t te mes ure 
emportait violation de la clause susmentionnee de la convention, le 
syndicat assigna le groupement e t la societe T. devant le tribuna l du 
travail (Arbetsdomstolen) en 1996, a pres l'echec des negociat ions entre Jes 
pa rti es. D 'apres le groupement et T. , la claus e portait a tteinte a la 
concurrence sur le marche de la distribution de journaux et contrevenait 
done a la Joi sur la concurrence (konkurrenslagen, SFS 1993:20) . 
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Le 16 septe mbre 1998, le tribuna l du trava il , pa r se pt voix contre deux, 
re ndit un e deci ·ion en fave ur du syndical, rej e ta nt nota mme nt ]'argume nt 
se lon lequel la cla use litigieuse e nfreigna it la loi sur la concurre nce. La 
minorit e es tim a qu e la cla use etait incompa tibl e avec !'articl e 6 de la lo i. 

En 1996, la societe L. sais it l'Autorit e suedoi e de la concurrence 
(Konkurrensverket ), a ll egua nt qu e la cla use en ques tion contrevena it a la Joi 
sur la concurrence en ce qu 'e ll e interdi sait le recours a des sous-t raita n ts 
e t done res tre igna it la concurre nce d ' un e ma niere contraire a !'a rticl e 6 de 
la Joi . L'Autorite de la concurre nce entendit le g roupe m ent , la socie te T. e t 
qu a tre a utres socie tes membres en ta nt que pa rti es a l'affair e. Le syndica l 
se vit offrir la poss ibilit e de prese nter ses obse rvations sur la cause mais 
sans etre fo rm e ll e me nt pa rti e a la procedure. 

Da ns sa decis ion du 19 fevri er 1999, l'Autorite de la concurrence 
obse rva tout d 'abord qu 'e ll e se born erait a rechercher si la decision du 
groupe m ent e t de ses socie tes m e mbres d ' incl ure la cla use litigieuse cla ns 
la conve ntio n s ignee avec le syndica t e ta it cont ra ire a !'a rticl e 6 de la Joi 
sur la concurre nce. Elle examina a lors le m a rche de la di stribution 
des j ourna ux e t Jes effe ts res trictifs que la cla use ava it sur Jui . Tout 
en prena nt note du juge me nt du tri buna l du travail , l'Autorite de la 
concurre nce es tim a que ce tt e decision avait en prat iqu e consid erable ment 
ge ne, res treint ou compliqu e la concurrence sur le ma rche conce rne, 
emportant de ce fa it viola tio n de !'a rticl e 6 de la loi sur la concurrence. 
Pa rta nt, le gro upem e nt e t ses socie tes me mbres se virent interdir e, en 
ve rtu de !'a rti cle 23 de la loi sur la concurrence, de continu er a a ppliqu er 
la dec ision en ques tion. Ainsi, la clause devin t caduqu e. 

En a pplicatio n de !'a r t icle 60 de la loi sur la concurrence, seul e un e 
socie te a ffectee pa r la dec is ion de l'Auto rit e de la concurre nce pouva it 
presente r un recours deva nt le tribuna l de comm erce (Marknadsdomstolen). 
La decision du 19 fevri e r 1999 ne fit l'obj e t d 'aucun recours. 

B. Le droit interne pertinent 

Les regles regissant Je s pra tiqu es de concurre nce e n Suede sont 
enoncees cl a ns la Joi sur la concurrence, dont le but , te l qu 'ex pose cla ns 
son a rticl e I , es t de supprime r ou d 'annihil er Jes obstacles a la concur­
rence effective cl a ns les doma ines de la production e t du comm erce des 
bie ns, se rvices et a ut res prod uit s. La Joi ne s'applique pas a ux accord s 
entre e mployeurs e t employes porta nt sur les conditions de travail 
(a rticl e 2) . 

Quant a ux ententes a nti concurre nti ell es e ntre societes, !'articl e 6 se lit 
a ms1 : 

«Sa ns prejudice des decisions prises en ve rtu des a rti cles 8 ou 15, ou des a rti cl es 13, 
17, 18 c) ou 18 e), Jes acco rd s entre socictcs sont interd its s' ils ont pour obj et ou pour 
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cfTct d 'e ntravc r, de res treindrc ou de fausse r la concur rence sur le ma rche it un dcgrc 
notable. 

Ccla va ul en pa rti culi e r pour Jes acco rd s visa nt a: 

( ... ) 

2. lim iter ou controler la p roduction, lcs ma r'Ches, le progri:s techn iq ue ou les 
inves t issc me nts; 

3. repartir des marches ou des sources d 'approvisionn ement ; 

( ... )» 

L'a rticle 7 de la loi prevoit qu e toute conve ntion ou disposition d' une 
conve ntion prohibee pa r l'a r t icl e 6 est nul le. En outre, l'a rti cle 23 e nonce 
que l'Autorit e de la concurre nce peut oblige r une societe a me tt re un 
term e a une viola t ion de toute di sposition de !'a rticl e 6. 

Au x te rm es de !'art icle 3 § 3, les dispos it ions de la loi rela tives aux 
conve ntions s'appliquent egale me nt a ux decisions prises pa r un groupe­
ment de societes. 

A l'e poqu e considfree, !'a rticle 60 prevoyait la poss ibilite de reco urir 
contre une decis ion prise par l'Autorite de la concurre nce, ma is se ule­
ment pour une socie te touchee pa r cette decision. U n a me ndement qui a 
p ris effet le 1cr avril 2000 a suppri me le terme «se uleme nt» . 

Se la n !'art icle 22 de la loi de 1986 sur la procedu re adm inistra tive 
(fdrvaltningslagen), toute personne touchee par un e dec ision pri se pa r un e 
autor ite administra t ive peut prese nte r un recours contre ce tt e dec is ion. 
La loi s'applique a u tra iteme nt des a ffa ires adminis tra t ives pa r les 
a utorite aclmin istra tives et par les tribuna ux (a rticl e I). Si un e loi 
cont ient une d ispos it ion qu i s'eca rt e de la legisla tion ant fr ieure, c'es t 
ce tt e d ispos it ion qu i es t a pplicable (a rt icle 3) . 

De pu is le I er j a nvier 1995, la Co nve ntion a ete integr ee a u droit suedois 
pa r un e loi orclinaire, a savoir la loi sur la mise en ceuvre de la Conve nt ion 
europee nne de sauvegarde des Droi ts de !'H omm e et des Libertes 
fond a me nta les (Lagen om den europeiska konventionen angaende skydd frJr de 
miinskliga riittigheterna och de grzmdliiggande fri heterna). Ce tte loi benefi cie 
cl 'un s ta tu t specia l d u fait de !'adopt ion cl ' une di spos it ion inseree 
cl a ns !'art icle 23 d u cha pitre 2 de !'Instrum e nt de go uve rnemcnt 
(Regeringsformen ), qu i fa it pa rt ie in teg ra nte de la Const it u tion sueclo ise, e t 
in terd isa nt !'adopt ion de toute loi OU aut re norm e qu i ira it a l'e ncontre des 
engage me nts pri s pa r la Suede en ve rtu de la Co nvention. 

L'ar ticle 14 du chapitre 11 de !'Instrument de gouve rnement es t a insi 
Ii belle: 

«Si un tri buna l ou un a utre orga ne public es tim e qu 'une d ispos it ion es t contraire it 
U ll C regle de droi t fond amenta lc O U a une a utre loi de ra ng super ieur, O U qu 'un as pect 
import a nt d 'une procedure prevue pa r la loi a ete ig nore lorsqu e la disposit ion a cte 

elabo rec, cet te di spos it ion ne doit pas e tre app li quee. Si la dispos ition a e te a pprouvce 
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par le Pa rl c rn cnl [Riksdag] ou par le gouvernern cnt , son a pplica tion nc scra eca rt ec qu e 
s i l' c rrc ur es t ma nifcs te. » 

GRIEFS 

( .. . ) 
Sous !'ang le de !'a rticl e 11 , le synd icat denonce ( ... ) la viola tion de son 

droit a la libert e d 'associat ion en ce qu e la decision de l'Autorit e de 
la concurrence annula nt la cl a use litig ieuse lui a ote toute poss ibilite de 
continu er a garantir a ce t ega rd la protection des in teri~ t s de ses membres 
par Ja negociation OU !'action coll ective. 

EN DROIT 

( ... ) 

D. Sur le grief tire de l'article 11 de la Convention 

Le syndicat se pl a int qu e, e n violat ion de !'articl e 11 de la Conve ntion , 
la decision en date du 19 fev ri e r 1999 d e l'Autorit e de la concur rence qui a 
e u pour effet cl 'annul er la clause litig ie use l'ait mis cl ans l' irnposs ibilite de 
co ntinu e r a garantir a ce t egarcl la protection des in terets de ses membres 
par la negociation OU !'action coll ective. L'a rticl e 11 , e n ses passages 
pe rtinents, se lit a ins i: 

« I. Toutc personne a clroit a la libe rt e de reunion pacifiqu e e t a la libert e cl 'assoc ia­
tion, y compris le droit de fonder avec d 'autres des syndicats e t de s'affi li er a des 
syndica ts pour la cl efense de ses int erets. 

2. L'cxercice de ces clroits ne peul faire l'obj e t cl 'au lres res trictio ns qu e ce ll es qui , 
prcvues pa r la Joi, constituent des rnesures necessa ires, clans une socie te cl emocrat ique, 

a la securit e nationa le, a la slire te pub lique, a la cl efense de l'ordre et a la prevention du 
crim e, a la prot ection de la sante ou de la mora le, ou a la protec tion des clro its e t li bert es 
cl 'a utrui . ( ... )» 

Pour le synd ica t, les autorites na tionales n'ont pas le clroit cl ' inOue r sur 
Jes conventions coll ectives e n les invalicla nt ou en les moclifi a nt. Le 
syncl ica t invoqu e les conventions n°' 87 et 98 de !'Organisa tion inter­
nationale du trava il. En l'espece, les autorites sera ie nt inte rvenues en 
faveur du camp des employeurs, excl uant les represe nta nts des sala ri es 
du processus mis e n ceuvre e n vert u de la Joi sur la concurrence. 
Cont rairement a u clroit foncl a mental a la libe rte cl 'assoc ia tion, le clroit de 
la concurrence ne se ra it consacre ni pa r la Constitution suecloise ni pa r la 
Conve ntion. La clause pertinente, qu e l'Autorit e de la concurrence a 
ecart ee , aurait vise a empeche r le «clumping social » e n ce qui conce rne 
Jes conditions de travail chez les clistributeurs de journaux, e t aurait 
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const itue un e qu es t ion relevant pureme nt et simpleme nt de l'act ivite 
synd ica le protege e pa r la libert e d 'assoc iat ion en ve rtu de !'a rticl e 11 de 
la Conve ntion. 

Le Gouvernement invite la Cour a declarer le g ri ef irrecevable pour 
incompatibilit e ratione materiae . Selan lui , !'a rticl e l l ne consacre a ucun 
droit a la negociation coll ective, encore moins un droit d'adh erer a une 
convention collect ive du trava il sur un suj et pa rticuli er ou de maint enir 
une tell e conve ntion en vigueur en toutes circonstances. 

Le Gouvernement sou ligne que la mesure litig ieuse a ete prise pa r 
une administrat ion specia li see, a qu i l'on a confie la tache de garantir le 
respect de la legislation inte rne protegeant la concurre nce et qu i ava it 
une expert ise part iculi ere clans un dom a ine revetant e n definitive une 
import a nce vitale pour le bien-e tre ge neral du pays. La loi sur la concur­
re nce a ura it pour but de supprim e r ou d 'a nnihile r les obstacles a la 
concurrence e ffect ive clans les domaines de la product ion, du comme rce 
e t des se rvi ces . II s'agirait la d ' un but crucial pour l'economie de marche 
suedoise et d'une condition preala ble a l'entree de la Suede cla ns !'Union 
europee nn e. La clause d ' interdiction aurait restreint la libert e des cinq 
plus grands d is tribut eurs de j ournaux de la Suede. E ll e a ura it empeche 
des societes e ta blies d 'opere r e n tant que sous-traitants et a urait fre ine 
l'e la n de pe t ites entre prises souha ita nt se lancer sur une echell e reduit e 
clans la distribution de journa ux sur le me me marche, ce q ui se ra it a ll e a 
l'e ncontre du bien general que favor ise une concurrence li bre et equitable. 

La Cour ra ppe ll e qu e !'a rticl e 11 § I s'e tend a la li berte syndica le e n tant 
q u'aspect specifique de la li bert e d'associat ion. Se lon sa jurisprude nce, 
les t erm es « pour la dffe nse de ses interets » montrent qu e la Conve ntion 
protege la libert e de defendre les interets profess ionne ls des ad here nts 
d' un syndical par !'action co ll ective de ce lui-ci, action dont chaqu e Etat 
contractant doit perm ettre et facili ter la conduite e t le deve loppem ent, 
a insi qu'un droit du syndicat a etre e nte ndu. Si ce tt e di spos ition n'ass ure 
pas a u syndicat un traitement part iculi er de la pa rt de l'Etat, comme le 
droit a conclure une convent ion co ll ective donnee (Gustafsson c. Suede, arret 
du 25 avril 1996, Recueil [des arrets et decisions] 1996-II, pp. 652-653, § 45) , 
la negociat ion coll ective et les conventions co ll ect ives compte nt ce rtaine­
ment parmi les moye ns les plu s import a nts permettant a ux syndicats 
d 'assure r la pro tection des interets de leurs membres (Syndical suidois des 
conducteurs de locomotives [c. Suede , 6 fevrier 1976, serie A n° 20], pp. 14-1 6, 
§§ 39-40, Schmidt et Dahlstrom c. Suede, 6 fevri er 1976, serie A n° 21, pp. 15-1 6, 
§§ 34-36, UNIS ON [c. Royaume-Uni (dee.) , n° 53574/99, CEDH 2002-I], e t 
Federation des syndicats de travailleurs qffshore et autres [c. Norvege (dee.), 
n° 38 190/9 7, CEDH 2002-VI] . 

En l'espece, la Cour releve e n pa rticuli e r qu e le syndicat requ e rant, 
apres avoir agite la menace d'un e greve, a e n fait obtenu e n 1976 
!' integra tion d'une cla use de prot ection clans la convention collective 
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pe rtinente. C ett e clause visait a empecher les socie tes membres de 
to urn e r les accords sala ri a ux en faisant a ppel a des sous-t raitants non 
li es pa r la convention. II convie nt de note r qu 'e ll e es t res tee e n vigueur 
pe nda nt plu s de vingt a ns, jusqu 'au 19 fevrier 1999, da te a laqu e ll e 
l'Auto rit e de la concurrence a ordonn e a ux socie tes membres de ne plus 
l'applique r, est im ant qu 'e lle entravait la co ncurre nce d 'un e maniere 
contraire a !'articl e 6 de la loi sur la concurre nce . Tout e n reconnaissan t, 
comm e el le l'a re leve plus ha ut, qu e les conventions coll ecti ves constitu e nt 
un moye n important pour les syndica ts de protege r les intere ts de le urs 
membres, la Cour est im e qu e !'articl e 11 de la Conve ntion ne garant it 
pas a ux syndica ts un droit de prese rve r pour une duree indefini e une 
co nve ntion co ll ective concernant un suj et pa rticuli e r. De l'avis de la Cour, 
les ques tions litigieuses ne sont pas de na ture a sou leve r un probleme sous 
!'ang le de ce tt e di spos ition. 

II s'e nsuit qu e ce tt e pa rti e de la requ ete es t ma nifes tement mal fond ee 
e t doit etre rej e tee en app li cation de !'a rticle 35 §§ 3 e t 4 de la Convent ion. 

( ... ) 

Pa r ces motifs, la Cour, a l' unanimite, 

( ... ) 

Declare la reque te irreccvabl e pour le surplus. 
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SOMMAIRE 1 

Transcription d'un patronyme d'origine etrangere sur le passeport 

Article 8 

Vie /Jri vee - Vie Jamiliale - Transcription d'un patronyme d'origine etrangi!re sur le passeport -
Reglementation de l'usage d'un patronyme - Inscription sur une piece d'identite d'un nom 
d'origine etrangi!re selon la phonitique et Les ri!gles grammaticales de la langue nationale, 
resultant en une modification de son ortlwgraplze origin.ale - b n/Jortance de la difference entre 
Les deux graplzies - Ingerence - Mesures visant a proteger une langue nahonale - Protection des 
droi ts et Libertis d'autrui - Necessaire dans une sociite dimocratique - Indication des noms et 
prinoms d'origine etrangi!re dans Les documents officiels - Marge d'appriciation - Translittera­
tion plzonitique et adaptation grammaticale - Proportionnaliti 

* 
* * 

Lorsqu e la requerantc, ressortissante let lonn e, epousa M. Mentze n, un ressorti s­
sa nt a lle mand , dont el le porte le nom, elle entrep rit en Le ttoni e d es demarches 
pour remplacer so n passeport Jetto n, portant so n nom d e j eun e fill e, par un 
nouvea u passeport, me ntionnant son nouveau nom de fami lle. Su r son nouvea u 
passe port Je tton , a la page principa le contena nt tout es Jes donn ees de bas e sur le 
titula ire, son pa tronym e appa rut sous la form e « Me ncena », e t non « Me ntze n ». 
Cette mod ifi ca tion d e la graphi e d e son nom se fondait sur la regleme ntation 
le ttonne rela tive a la transcript ion e t a !' id ent ifi ca tion des noms clans Jes docu ­
ments let ton s. Se lon cette regleme ntat ion, tous Jes noms d eva ient e tre reproduits 
«Se lon Jes regJes d'orthograph e de la Ja ngue Ji ttcraire Jettonn e» et« Je plu s pres 
poss ible de le ur prononciat ion clans la la ngue d 'o rig ine ». C 'es t ains i qu e les lett res 
« tz » furent remplacees par la lettre « c», se li sa nt , en letton, corn me « ts »,et ayant 
done la me111e va le ur phonctique . D e 111e111e, le 110111 de la requerante fut asso rti de 
la te r111in a ison nex ibl e «-a», 111arqu eur du ge nre feminin. Dans la sect ion du 
passeport intitu lee « Re 111 a rqu es spccia les», figurant vers la fin du pa ·seport , 
apres Jes autres donn ees personne ll es pertinentes, un cache t specia l a ttesta it 
que la forme d 'orig ine du patronyme en cause e ta it « Mentzen ». La req uera nt e 
de ma nda a port er le no111 de son 111ari sous sa for111 e « Mentze n »,car la transcrip­
tion le ttone de so n nom ava il pour co nsequ ence qu 'e ll e e t son epoux porta ient 
deux no111s differe nts sur le urs pi eces d'ide lllite. La transcr iption phonet ique e t 
!'ada ptation gra 111111ati ca le en la ngue lettonn e du nom de fami ll e a ll e111and d e la 
req ueran te fur ent confir111 ees pa r les juridictions na tiona les . E ll es es timerent qu e 
Jes a utorit cs le t tonn es ava ie nt co rrecte111ent a ppliqu e e t interprc tc les dispos ition s 
nat iona les e n cause, qui , e n prescrivant d'ecr ire Jes noms d 'orig in e etra ngere 
co m111 e ils se prononc;aient en Jetton, avec l'adjonct ion de la term ina ison nex ible 
a ppropri ee, visaient la protect ion d e la la ngue lettonn e . La Cour constituti onne ll e 

I . Redige par le grc ffc, ii ne li e pas la Cou r. 
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indiqu a qu e la tra nscription le tto nne cl 'un nom c lra nge r sur un docum e nt offi ciel 
delivre pa r la Repub liq ue de Lettoni e te ncl a it a pro tege r e t a re nforce r !'usage e t 
le s la tul <lu leltun e n la nl qu e la ngue of'fi cic ll e sur le territoire na ti ona l e t a 
promouvoir la s tabili te du sys te me de la la ngue le ttonne. Si ce la ent raln a il pour 
la requerante des complicat ions cl a ns sa vie coura nte, puisq u' il lui e ta it necessa ire 
de fo urnir des ex plicat ions supple me nta ires sur son li en avec so n ma ri , la 
requ erante n 'avait pas ete cl a ns l' incapacite d 'exe rce r ses cl ro its, te ls qu e ceux de 
fra nchir les fro nti eres, d 'exe rce r ses droits electora ux, d e recevoir d es envois 
pos ta ux. La Cour co ns ti l ut ionn e ll e e n conclut qu e les inconve nients subis cla ns la 
vie coura nte ne constitua ient pas un fo nclem ent suffisant pour ne pas app li qu er les 
regles. Pa r a ill eurs, le pa tronyme de la requ era nt e n'ava it pas fa it l'obj e t de 
tra nsform at ion, ca r s i la tra nscription e ntralna it un e modifica tion du 11 0111 de la 
requ erante, e ll e n'e n represe nt a it pas sa tradu ct ion e n le l ton, ma is seule111 ent 
son ada pta ti on a ux pa rlicula ri tes g ram ma tica les de la langue na tiona le. La Cour 
co nstitutionn ell e aj outa qu e, pour qu e la tra nscript ion d es noms portal le 111o ins 
alte inte a l' ind ividu , !' indica tion d e la for111 e cl 'o rig ine du nom etranger deva it 
fi gure r de 111 a ni ere plus visibl e cl ans le passeport , plus pres de sa gra phi e ada ptee 
e n le tton. Le passe port est la pi ece d ' ide ntit e principa le de ressor t issan ts le ttons. 

Articl e 8: la requ era nte a fa it l'obj e l, non d 'un cha ngeme nt fo rce d e son 110111 , ma is 
d 'un e regle 111 e nta tion de !'usage du nom. La 111 ise e n ce uvre d ' un e te ll e regle111e n­
la tion pe ut co nstitu e r un e « ingerence» cla ns l'exercice des d ro its a u respect de la 
vie privee e t fami li a le. La differe nce visue ll e des d eux gra ph ies « Me ntzen » e t 
« Me ncena »est suffi sa 111111 ent fo rte pour suscite r d es dout es q ua nt a !'equ ivalence 
d es d eux versions, cc qu i es t susce ptible de cause r a la req uerante des problemes 
cl a ns sa vie socia le e t profess ionn ell e e t, lo rsque la req uera nle el son conjoint son t 
a 111 enes a util ise r leurs passeports res pectifs, d'e ntraver l' id entifi ca tion commun e 
d es deux epoux e n ta nt qu e fa 111 ill e. Pa rt a nt , la tra nscr ipt ion phonet ique e t 
!'adapta tion gra mm a ticale du 110111 d e famill e d e la requ era nt e, operees au det ri ­
ment d e son orthograp he d 'orig ine, consti tue nt une ingerence cl a ns l'exe rcice de 
son d ro it a u respect de sa vie privee et fa mi li a le. Ce tte ingere nce e ta it prevue pa r la 
loi. S'agissa nt des obj ectifs poursuivis, la Cour constitut ionn ell e le ttonn e a invoqu e 
la necess ite de protege r la la ng ue offi ciell e na tiona le, ce qu e pla id e egaleme nt le 
Gouve rn e ment. La Cour es ti me qu 'en fa isa nt d 'un e la ngue sa la ngue offi cie ll e 
l'Eta t s'engage e n principe a gara ntir a ses citoye ns le d roit d e l'utili ser sans 
e ntraves, non seul eme nt cl a ns !cur vie privee, ma is ega lem ent cla ns leurs ra ppor ts 
avec les a utorit es publiq ues, pour co mmuniqu er et recevoir d es in fo rm a tions cl a ns 
cette la ngue . Aux yeux d e la Cour , c'es t surtout e t ava nt lout sous ce t a ngle qu ' il 
echet de considerer les mesures visa nt a p rotege r un e la ngue clonnee. La Cour 
consti tu t ionn ell e le t to nne es tim a q ue la sit uat ion de la la ngue le ttonn e cl a ns 
!'e nse mble d es ra pports socia ux du pays e ta it e ncore relat ive ment frag il e e t qu ' il 
e ta it done necessaire d e lu i accord er un e protect ion re nfo rcee. Cette a pprecia tion 
n'es t ma nifes te ment pas entachee d 'a rbit ra ire. La Cou r aclmet qu e l' ingere nce 
poursuit a u moins un « but legitim e »,a savoir « la protec tion des clroi ts e t liber tes 
cl 'autrui » . Qua nt a la necess ite d e l' ingere nce, les E ta ts cl isposent d 'un e ma rge 
d 'a pprecia tion pa rti culi e rement la rge en ma t iere cl ' indicat ion des noms e t des 
prenoms cl 'o rigine etra ngere cla ns les docu ments officie ls. Lorsqu e les a utorites 
cl 'un Etat se trouve nt co nfron tees a !'obligat ion d e tra nscrire, cla ns un e piece 
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d ' id entite ou un autre docum ent offi ciel, le nom d 'une pe rsonn e on gina1re 
d 'un pays dont la la ng ue utili se un e ecriture difffre nte de ce lle cla ns laq ucllc le 
docum ent doit e tre red ige, la difference entre les deux a lpha bets pcut rendre 
un c tra nslit tera tion necessa irc. Poursuiva nt touj ours le me me obj ectif, a savoir 
!' integration du port eur du nom cla ns !'ensemble des ra pports socia ux du pays 
d 'accue il , ce ll e tra n littera tion peut s 'operer selon plusie urs met hodes . A la 
differe nce de la maj orit e abso lu e des Eta ts m embres du Conse il de !'Europe, en 
Lc ttoni c, lcs pa t ro nymcs c tra ngcrs sonl soumi s a un e tra nscription phonetiqu e 
me me si le ur fo rm e d'o rigin e es t ecrite e n ca ract i: rcs la tin s, e t la plupa rt sonl 
munis d ' un e tc rmina i on nex ibl e. En effe t, e n letto n, un nom e tra nge r pe ut et re 
inclus da ns un c phrase uniqu em ent s ' il es t ecrit comm e ii se prononce c l es t muni 
d 'un e termina ison. Ce tte ada pt a tion ent ralne in evitabl ement un c modification de 
la gra phi c du nom etra nger d 'orig ine . Le fa il qu ' un pays occupe un e situ a t ion 
isolee qu a nl a un aspect pa rticuli er de sa legisla tion ne se heurt e pas fo rce ment a 
la Conve ntion, surtoul cl a ns un cloma in e a uss i e troiteme nt lie a ux tradit ions 
culture lles et historiqu es de chaqu e societe. En l'es pece, la requ e ra nt e es t ex posee 
a des desagre ments cl 'ordre pra tiqu e en ra ison de !' utilisa tion obliga toirc de 
la gra phi c « Mencena» da ns les docum ents offi ciels en Lettoni c. T out efois, pour 
rem eclier a ce probleme, la reglementat ion na tiona le confi r me !'eq uiva lence 
juriclique des deux ve rs ions du nom e t prevoit la poss ibili te cl ' ind iq uer da n le 
passeport la graphi c d 'o riginc d u pa t ronyme. U ne r eglementa tion rece ntc prevoit 
!' inscription de la vers ion d 'orig ine d u pa t ro nym e juste a prcs la page p rincipa lc, 
cc q ui permct de saisir visuell em ent plus rapid em ent les deux g raphi cs et de 
s'ass urer de le ur equivale nce. La requ era nte pe ut ubtenir u11 11 uuvea u passepurt 
conform e aces ex igences. Si lous les desagreme nts dont e ll e e pla int n'e n sont 
pas pour a uta nt e limines, ils n'a tte ig ne nt pas un degre suffi sa nt de gravit e pour 
constitu er une ingere nce cli sproportionn ce da ns sa vie privee e t fa mi li a le. L' util isa­
tion de la gra ph ie « Mencc na » ne l'a pas empechee d 'exerce r !'ensemble de ses 
droits politiqu es, economiqu es et socia ux reconnu s en droit lc tto n, y compris le 
droit de quitte r le pays et cl 'y rcve nir , e t e ll e ne s'es t j a ma is vu refu se r l'e ntree et 
le sej our cla ns un pays ct ra ngc r, e ule ou avcc so n mari , du fa it de la d iffere nce des 
cle ux g ra phi cs de son nom. Bref, lcs a uloritcs le ttonnes n 'on l pas outrepasse leur 
ma rge cl 'a pprecia tion en la ma ti crc : cl ffa ut ma nifes te de fo nclemenl. 
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( ... ) 

E r FAIT 

La requfrante es t un e resso rtissante let tonne nee en 1972 et res ida nt 
act uell ement a Belgrade (Se rbie-Mon tenegro). Le gouver nement defen­
deur est represente par M1

1c I. Reine, son agente . 

A. Les circonstances de l'espece 

Les fa its de la cause, te ls qu ' il s ont ete exposes par les part ies, peuvent 
se resumer comme suit. 

I . L 'adaj;tation de la graphie du patronyme de la requerante 

Le 29 decembre 1998, la requ erante con tracta mariage avec un 
resso rti ssant a llemand , M. Ferdinand Carl Friedrich Mentzen. Ce 
mariage fut celebre e t enregistre par le bureau de l'etat civil n° 2 de 
Bonn (Standesamt Bonn II ), en Allemagne, qu i, le meme jour, de livra aux 
epoux un acte de ma riage (Heiratseintrag). Conformement a cet acte, la 
requerante se vit attribuer le nom de son mari, «Mentzen». 

En aoGt 1999, la requ erante demanda a la direction d es affaires de 
nationalite et de migrat ion du ministere de l'Intfr ieur de Lettonie (IekSlietu 
ministrijas Pilsonibas un migracijas lietu parvalde, ci-apres « la direction ») de 
rem placer son ancien passeport let ton, portant son nom de jeune fille , par 
un autre passeport mentionnant son nouveau nom de fami lle. Dans sa 
demande, el le formul a le souhait ex pres de voi r son nouveau patronyme 
re transcrit correcte ment, sans aucune modification. 

Le 10 septembre 1999, la direct ion de livra a la requ erante un nouveau 
passeport lctton. Toutefois, a la page 3 de ce document, page principa le 
qui comporte toutes les donnees de base sur le titulaire, le patronyme de 
l' interessee apparaissait sous la forme «Mencena » et non «Mentzen ». Les 
responsables de la direct ion expliquerent a la req ueran te qu'une te lle 
modificat ion de la graphi e de son nom se fondait sur le reglement n° 174 
relat if a la transcription et a ]' identification de prenoms et des norns 
clans les documents, d 'apres lequ el tous Jes noms et pre noms devaient 
et re reproduits « se lon les regles d'orthographe de la langue litteraire 
let tonne» et « le plus pres possible de leur prononciation clans la langue 
d 'origine». Pa r conseq uent, la consonne affr iqu ee «tZ» fut remplacee 
par la Jettre «C», qu i Se prononce <dS» en Jetton et a done Ja mern e 
valeur phonetique. De meme, le nom de la requfrant e fut assorti de 
la terminaison Oexible «-a », marq ueur du nominat if singulie r du genre 
feminin. Cependa nt , clans la sect ion in titu lee « Remarqu es speciales» 
( « lpafas atzimes)) ), a la page 14 du passeport, la direction apposa un cachet 
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specia l a tt es ta nl que la form e d 'orig ine (originiiiforma ) du pa tronym e e n 
cause e ta it « Mentze n ». 

Apres avoir tent c e n vain de contes te r la nouve ll e gra phic d e son 
nom a upres des fon cti onna ires de la direc ti on qui lui avaie nl d e li vrc le 
passeport litig ieux, la requ erante form a un recours hi e rarchiqu e deva nt 
le che f de la directi on. Ell e sout e na it nota mm ent qu e la t ranscripti on 
phone tiq ue e t !'ada pta ti on gra mm a ti ca lc d e on nom d e fa mill e porta ient 
a tte inte a son droit a u res pect de la vie privee, gara nti pa r !'article 8 de 
la C onve ntion. A une el a te non specifiee , le chef de la direction rej e ta le 
recours a u motifqu 'e n tout e tat d e cause la page l4 du passe port indiqua it 
la ve rs ion ori gine ll e du nom «M entze n » e t qu 'aucun e modifica ti on du 
pa tronym e n'ava it cl one eu li eu . 

2. La /1rocidure devant Les tribunaux 

La requ erante ass igna la direct ion d eva nl le tri buna l d e prem1 e re 
insta nce d e l'arroncli ssem ent du centre d e la vill e d e Ri ga, qui la cl ebouta 
pa r un juge me nl du 23 ma rs 2000. Apres avoir cit e l'avis du se rvice 
d es consulta tio n lingui stiques de l'lns titul d e la la ng ue le ttonne 
(LatvieJu valodas instituta Valsts valodas konsultiiciju dienests) du 2 1 d ecem bre 
1999, ·elon lequ el la tra nsc ripti on du nom a ll ema nd « Mentze n »en le t to n 
devait e tre « Me nce na» lorsqu ' il s'ag issait cl 'une femm e, le tribun a l 
conclut qu e la tra nscription du pa lronym e d e la requ crante avail e te 
effectu ee confo rm cme nl a la reglem e nta ti on a pplicable en la m a ti e re, a 
savoir le reglem e n l n° 3 10 re la tif a ux passe ports d es ci toye ns le t tons e t le 
regle me nl n° 174 re la tif' a la transc riptio n e t a !' ide ntifi cation d es prc noms 
e t d es noms cl a n les docum e nts. Le tribuna l ra ppela egalement qu e 
tout e personne se t rouva nt cl a ns un e Lell e s itua tion ava it touj ours la 
poss ibilite d e fair e inscrire la form e cl 'o rig ine d e son nom cl a ns la secti on 
« Re ma rqu es specia les » de son passe port si e ll e le souha ita it. 

La requ erante in te1j e ta a ppe l d e ce juge m e nt d evant la cour reg ionale 
de Riga, contes ta nt no ta mm ent !' inte rpre tat ion d e la legis la tion na tio nale 
pa r le tribuna l d e premie re insta nce . D a ns son a ppel , la requera nte 
critiqu a it le principe me me d e « le ttoni sation » de la gra phie des noms e t 
prenoms et ra nge rs; se lon e lle, les cl eux reg le me nts cit es cl a ns le juge m ent 
entrepri s e ta ient contraires a !'a rticl e 8 d e la Conve ntion rela t if a u droit 
a u res pect d e la vie privee e t a !'a rticl e 96 d e la Cons ti tution le ttonne, 
qui garantit ce d roil. De mem e, la requ e ra nte soulig na que ni la loi sur 
la la ngue offi ciell e ni la reglem entat ion pe rtine nte ne prevoyaient une 
ad a pta tion g ra mma ti cale ou orthogra phiqu e d es ma rques e t d es noms 
d 'en t reprises comm ercia les etra nge res; ce la e tant, la necess ite e t la pro­
portionna lit e cl ' une te ll e pra tique a l'ega rd d es noms propres se reve la ient 
cl oul euses . Enfin , la requerante souligna qu 'a cause d e !'ada pta ti on d e la 
g ra phi c de son pa tronym e son ma ri e t e ll e-me me porta ient ma intena nt 
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cl eux noms clifferents sur le urs pieces cl ' icl entit e, ce qu1 entrava it leur 
ide ntifi cation commu ne en ta nt que fam ille. 

Pa r un a rre t du 24 octobre 2000, la cour regionale rej eta l'appel de la 
requerante. Apres avoir const a te que la direction avait agi e n st ri cte 
conformite avec la loi e t les regleme nts a pplicabl es en la ma ti e re, la cour 
admit qu e la s itu a tion critiqu ee pouva it s'analyse r en une ingerence clans 
Jes clroits garan tis pa r !'articl e 8 de la Conve ntion . Cepe ncla nt, e lle es tima 
que ce tl c ingere nce, qui vi sait a la protection de la langue lettonne, 
e ta it conform e a u seco nd pa ragra ph e de ce t a rticl e. Pour a utant que la 
requ crante se refe ra it a un regim e d iffere nt rela tif a ux ma rqu es et aux 
noms cl 'e ntreprises, la cour regionale es tima qu e ce fait e tait sans 
incid ence cl a ns le cas cl 'espece, les noms propres consti1·ua nt un element 
tota lement differe nt e t obeissant a des dispositions pa rti culi eres. 

La requerante se pourvut alors en cassation devant le Senat de la Cour 
supreme, fa isant nota mm ent valoir qu e la protection de la la ngue le ttonn e 
ne fi gurai t pas pa rm i Jes buts legitim es des res tri ctions a u torisees par 
!'a rticl e 11 6 de la Constitut ion e t pa r !'a rticl e 8 § 2 de la Convention. Par 
un a rret du 3 1 j a nvier 2001 , le Senat rej eta le pourvoi. Se la n l'arre t, la 
form e d 'orig ine du nom «Mentze n » figurant a la page 14 du passe port , ii 
n'y avail eu, en l'es pece, a ucune atteinte a u clroit de la requ erante au 
respec t de sa vie privee. 

3. La procedure devant la Gour constitutionnelle 

A la su ite de l'entree e n vigue ur des modifica tions de la Joi sur la Cour 
const itutionnelle (Sat versmes tiesa ), la requerante saisit ce tt e juridiction 
d 'une requ ete constitutionn ell e (konstituciontila sildzfba) visanl a faire 
reconna'itre l' inconst itu Li onnalit e de !'a rticl e 19 de la loi sur la langue 
officielle e t du reglement n° 295 rela tif a la transcrip tion et a !'identifica­
ti on des pre noms e t des noms. Ell e sout enait qu e Jes di spositions 
crit iqu ees etaie nt contra ires a ux a rticl es 96 et 11 6 de la Cons titution 
lettonne. 

La Cou r constitutionnelle trancha la ques tion par un a rre t du 
2 1 dece mbre 2001 (a ffa ire n° 200 1-04-0 103) . Apres avoir reconnu qu 'un 
patronym e releva it du cha mp de la vie privee, ell e decla ra : 

«( .. ) 

2" .. ) La Cour cons titu ti onn cll e acce pte l'a rgument de la requ c ra nt c sc ion lequ cl 

la letton isa tion [latvisko.fana] de son nom pon e a tt eint c a scs sentim ent s. Le l'a it 

quc l'ec riturc de son nom de fami ll c so it differcn tc de ce ll c du nom de son ma r i lui 

ca use un sent iment desagrea blc e t cnt ralne des incommod ites d e na ture socia le. Des 

comp licat ions surgisse nt da ns la vie courante, puisqu ' il lui es t necessa ire d e fou rnir d es 

ex plica t ions sup plemcntaires sur son lie n avec son conjoint. Les incompre hensions 

fini ssenl cen es parse di ss ipc r, ma is ce la cx ige un ce rt a in te mps. 
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( ... ) L'une des fon ctions principa les ( .. . ) du prenom et du nom de fa mille es t de 
ga rantir la possibilit e d 'identifica tion de la pcrsonnc et de de te rmin er le lien du 

por1 ~ ur du nom avec sa fami ll c. 

Compte tcnu de l'auitudc psychologiqu e de la requ erante a l'egard du pa tronyme 
transc rit ainsi qu e des complica tions cl ans la vie courante qui , surtoul a l'c tra nge r, se 

ma ni fes tent pa r la diffi cu ltc, pour Jes aut res, de determiner son li en avec sa fa m ill e, et 
vu le fa it que la stabilite du nom de fami ll e touchc non se ulement a la vie privcc de 
l' individu mais ega lement aux interets de la socie te, la d ispos ition sc ion laquclle, cl ans 
un passe port delivre en Leuonie, un nom etranger doit ctre transcrit se lon Jes traditions 
de la la ngue let tonne c l confo rm cmenl aux normes de ce tte langue, doit c lrc consid ercc 

comm e une ingerc ncc cla ns la vie privee. 

( ... ) 

3. 1) ( ... ) (L]'ingc rencc cl ans la vie privce de la requerante es t prcvuc pa r la loi et 
ma tcr ia li scc pa r Jes rl:glemenls du Consc il des ministrcs . 

3.2) L'a rgumcnl de la requcra lll c se lon lequcl la tra nscription lettonnc de son nom 
ne poursuil aucun des buts lcgiti mes susmentionn cs ma nqu c de f'o ndemen t. Les noms 

propreS const ituent J'un des elements de Ja Ja ngue, Cl Ja qu es tion de savoir qu cll cs rcg lcs 
y seront a pp liqu ees a f'fecte tout le sys temc de la langue. II ressort des pieces d u doss ier 
qu c la req ucran te critique en c ffct le principe mcmc de la transcription des noms 
e tra ngc rs, ca racle ri stique de la la nguc lettonne. Pa r consequ ent , en de termina nt si 

l' ingere nce ( .. . ) poursuit un but lcgitimc, ii convie nt de ten ir compt c d u role de la 
langue lettonnc en Letlonic. 

En clecla ranl que la la ngue offi cic ll e de la Republique de Lettonie es t le le tton, 
l'a rti clc 4 de la Constitution lui a ttribu c un sta tul constitut ionnel. Le sta lut constitu­

tion ncl de la langue offi ciell e renforce le fo ncl cmenl juridiquc de !'usage du Jetton cl ans 
Jes documents de li vrcs par la Republiqu c de Le lloni c. Eu ega rd a u fait qu e le passe port 
de citoye n lctton es t un docum ent offi cie l qui non scu lemcnt icl entifi e la pe rsonnc, ma is 

cga lement a tt es te d 'un li en juridique du ra ble entre l' incl iviclu et l'Eta t, le nom et le 
prcnom de la pc rsonne doivcnt c tre ccrits cl ans la langue offi cie ll e. 

( .. . ) La Cour const it utionn ell c se ra lli e a l'avis de !'expert ( .. . ), cl 'apres lequ el le nom 
de famill e es t uti li se non seulement pa r son port eur, ma is ega lemcn t pa r la socie te; par 

consequent , les patronymes cl oivent c tre reglemcntcs ( ... ) pour la commoclite des 
membres de la societe. 

Compte tenu des pa rti cul a rit es historiques, et surtout du fait que la pro portion des 

Lettons [de souche] sur le territoire na tiona l a climinue au coUl·s du XX' siecle, la na t ion 

lettonne ne re prese nte qu ' une minorit e cl ans ce rt a ines gra ncl es vill es, y compris a Riga 
( ... ),e t la langue let tonne n'a recouvre qu c recemment son s la lut de la ngue offi ciellc; la 
nccess ite de protege r la langue offi cie ll e et cl 'en renf'orce r l'usage es t cl one c troit emcnt 
lice a u regim e cl cmocra t ique de l'Eta t Jetton. 

Eu cgard ace qu e, ( .. . ) cl ans le contex te de la moncli a lisa tion, la Lettonie es t le seul 
li eu cla ns le monde ou !'ex istence e t le developpement de la langue lettonne et, par la 

mcme, de Ja nation Je ttonnc, peuvenl etre gara nti s, une res tricti on OU une limita tion de 
l'usage cl e rce tt e) la ngue ( .. . ) sur le territ oire na tiona l s'ana lyse nt en une menace pour le 
regime clemocratique de l'Eta t. 

[Dans un a rrct recent ,] [l] a Cour constitut ionnelle de Lituanic es t ell e auss i pa rvenu e 
a la conclu sion qu e la langue offi cie ll c se rt a prese rve r l' icl entite na tiona le, unit la 
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na tion, ass ure !'ex press ion de la souve ra inetc na tiona le, ainsi qu c l' indivisibilit c d e 

l'Et a t ( ... ) 

Cela e ta nt , la vi e privce d e la requ era nte a s ubi une ingc re nce visa nt a prot cge r le 
droil d es <llllres res idents d e Leu o nie cl 'u tili scr li bre ment le letton sur tout le territoirc 

national, e t it prot ege r le regim e dcmocra tiqu e d e l'Eta t. Des !ors, l' ingc rcncc ( ... ) 

poursuit des buts lcgitim es. 

4" ( ... ) [!JI echct d e verifier si l' ingc rcnce [litig icuse] es t proporti onnee a ux buts 

lcgitim es [qu 'e ll e pours uit]. 

4. 1) ( ... ) La Cour consti l utionnc ll e nc dout e pas q ue la graphic des no rns p ropres 

cl a ns les documents exe rce une influence direc te sur les a utres doma ine - d e !'usage 

de la la ngue, ceux-ci cta nt c troit e ment li es. Si la gra phie des noms propres c tra nger s 

cl a ns les documents n 'e ta it a utori sce que cla ns leur fo rm e cl 'o rigine, ii sc ra it coherent 

cl log iqu c que leur usage [cl a ns ce lle fo rme] se repa nde progress ivc me nl puisque lcs 

noms propres son t utili ses cl a ns des tcx les differenls. II es t imposs ib le d ' isoler la 

graphic d es noms per sonne ls Cl range rs cl a ns les pieces d ' id cntitc de [leur graph ic cl ans 

d 'autres tex tes] . C ela menacc ra it rce ll ement la qu a lit e d e la la ngue le t tonne, e t done la 

fonction de [ce tt c] langue cla ns la societc ( ... ) 

II resso rt d es pieces du doss ier que l' ingerence [critiqucc] n'a pas e mpeche la 

requera nt c ( .. . ) cl 'exerce r d 'a utrcs d roit s qui sont les siens, pa r exempl e ceux de 

fra nchir la frontiere de son Eta t e t d es a utres Eta ts, d 'exe rce r ses d roit e lectora ux, de 

rccevoir d es envois pos ta ux. Les inconveni cnts quc l'individu subit cla ns la vie cou rantc 

ne cons titu ent pas un fondement suffi sa nt pour ne pas lui a ppliqu er les rcgles result ant 

du s la lul de la la ngue offi cicll e. 

La Cour constitut ionn ell c es tim e que l'a tt einte au fo nctionne ment d e la la ngue 

le ttonne en ta nt qu e sys te me unique qui resulte rait de l'ecriture des noms propres 

etra ngc rs clans !cur se ul c form e d 'origine, se ra it plus fort e qu e les inconve nicnts qu e 

les pe rsonnes peuve nl subir e n util isan t un passe port portant le nom tra nscrit sc ion les 

traditions d e la la ngue le ttonne. 

Da ns ces circonsla nces, le fo ncti onn cme nl de la la ngue lettonn c en la nt quc sys tc me 

uniqu e ( .. . ) reprcse nt e un e nccess itc socia le et non pas un caprice du pouvoir cta tique. 

Da ns ce rt a ins cas, la tra nscription du nom es t s usceptibl e d e comp liquer l' icl c ntifi ca­

lion de la pc rsonne ou la de te rmina tion du li e n du porteur du nom avec sa fam ill e (son 

conjoint ); toutefois, les intere ts d e la protection du le llon en ta nt que la ngue offi ciellc, 

Cl done les int erets de la pro tection du regime d 'Eta l d emocra tique, justifi en t [cc ll e 

inge re nce]. 

4.2) Es t denu ce de fond eme nt !'a ll egation d e la reque ra nte sc ion laqu ell e le nom 

qu 'e ll e a acqui s pa r le ma ri age a e tc transform e. La tra nscription [at veide] d'un nom 
propre ne constitue pas sa traduct ion en letlon (cc n'es t pas la le tt oni sation du nom 

[en La nt que tell), mais son adapta ti on a ux particularit es gra mma t ica lcs de la langue 

le t tonne. 

II exis te cla ns le mond e un g ra nd nombre de syste mes d 'ecriture, qui son t largemenl 

uti lises, et les differe nces ex ista nt entre e ux impliquent obj ectiveme nt qu 'en passa nl 

d ' un sys tcme a l'autre, la conserva tion de la form e d 'orig ine est imposs ible. A cause de 

la difference des a lpha be ts, une conformite a bsolue a !'or igina l es t imposs ible mcme 

entre les langues utilisa nt l'ccr it ure la tine. En le tt on, d epuis les d ebuts d e la langue 

ecrit e, la tradition Cons tante es t de transcr ire les noms propres e tra nge rs non pas selon 
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leur ecriture, ma is sd on lcur prononcia t ion da ns l' idiome d 'o ri ginc. Le rcglcmcnt 

n" 295 de termine juridiqucmc nt cc principe d 'ccriture d es noms propres et ra ngc rs, 

ca rac ter is tiq11 e de la la nguc le t tonne ( .. . ) 

T a nt la Joi sur la langue qu c le ri:gle me nt n" 295 sc refe rent a ux norm es de la langue 

litt c rairc. ( ... ) [A] la base d e la gra mm aire du Jetton sc trouvc nt Jes declina isons. 

Les te rm ina isons ind iqu c nt le ge nre e t le nombrc des nom s communs et des noms 

propres, a insi qu e la fo nction du ma t cl a ns la phrase . La tc rmina ison d ccl ina ble 

ra tt aehee a un nom proprc indiqu c le sexe du porl cur du nom. Da ns beaucoup d e 

la ng ues indo-e uropee nnes (pa r exe mple en angla is, e n a lle ma nd e t en fra n~a i s), soit 

Jes noms propres sont d cpourvu · de genre g ra mm a ti ca l, soil Jes pa t ronymes masculins 

et fem inins ne se di stinguc nt pas pa r le ur forme. Pa r consequ ent, cl a ns ccs la ngues, les 

noms propres Ct ra nge rs pc uvcnl e tre incorpores cl a ns la phrase clans leur form e 

d 'o riginc sa ns pour aula nl de t rui rc le sys tc me gra mm a tica l d e la langue. En rcvanchc, 

en le t to n, un no m Ctra ngcr ne pc ut Ct rc inclu s J a ns un e. ph rase ( ... ) qu c s' il es t Ccrit 

comn1c ii sc prononcc cl s' il es t muni d'unc tcrm ina ison. Pa r con sCqu ent, lcs I rad it ions 

d'ecrit ure des noms propres cl ra nge rs trou ve nl leur fondement cl a ns les pa rti ·ula ril es 

gra mm a ti ca les de la la ngue lcttonne. 

On nc peut done pas sc ra llie r a la these d e la requ cra ntc scion laqu cl lc l'a tt eint c i1 
ses d ro it s es t plus gra nde qu c le be nefi ce q u 'en tire l' Et a t. Avcc unc tc ll c li mit a ti on de la 

vie privee de la pe rsonnc, l'Et a t promcul la stabili te du sys tcme de la la ngue let tonne. 

Le respect de non nes ( .. . ) t rad itionnellcs cl codifi ees cl a ns tous Jes domaincs d 'usagc 

e t d'ccriture des no ms proprcs, y com pris cl ans lcs docu me nt s, constitu e, cla ns Jes 

circonsta nccs historiqu cs concre tes de l' Eta t , un e panic intcgra nt e de la rea lisa ti on du 

sta tut de la langue offi ciell c. ( ... ) 

4.3) Afin de diminucr cl a ns la mesurc du poss ible Jes inconvc ni en ts d ecoula nt de la 

tra nscription des noms propres, la Joi sur la la nguc d ispose qu e «cl a ns le passe porl ( .. . ) 

e n plus du prc nom et du nom de la pe rsonn c, qu i sont tra nscrit s ( ... ),es t indiquec ( ... ) la 

form c d 'or igine du nom propr·c etra ng<: r ( .. . ), lo rsqu e la pc rsonn c le d es ire e t peut 

l 'a tt cs1cr pa r vo ic documcntairc». 

Le sc ns de )'ex press ion «en plu s» [/1a/1ildus] a etc precise pa r le Conse il d es mini stres 

cl a ns son rcglemc nt n" 3 10. L'a rticl c 6 de cc rcgleme nt di spose: « Lorsqu e la pcrsonn e le 

d es ire, la fo rmc d 'ori gine d e ses nom et prc nom es t inscrit c cl a ns la secti on « Rema rques 

specia les», confo rmcmc nt a la picce justifica ti ve . ( ... ),, ( ... ) 

Tout cfois, la secti on 3 de )' instruc ti on n" 52 du directeur du Depa rt emen t d e 11a ti o­

na li tc et de migrat ion ( ... ) pre\'oit qu e la for me d 'origine n'es l insc ril c qu 'a la page 14 du 

passepo rt , c'es t-a-dirc a pres lcs a utres donn ecs [pcrsonncll es pc rtincnt es] . ( ... ) 

Compl e tenu d e cc qu 'en choisissa nt l'e nd ro it oir la form c d 'or ig in e du nom ( . . ) se ra it 

in sc ri te, le Conse il des m inistrcs n'a pas fa it tout ce qui c ta it poss ible pour quc 
la t ra nscription des noms port al le ma ins a tt cinte a l' individu , la d ispos ition du 

ri:glcmc nt n" 3 10 ( ... ) sc ion laqucl le la fo rmc d 'o riginc ( .. . ) es t inscrit c cl a n · le cha mp 

« Remarques specia les »cons tit ue unc ingc rcnce di sproporti onnee cl a ns la vie privce ( ... ) 

et est done incompa ti ble avec )'a rticl e 96 de la Constitution e t avec )'a rticle 19 § 2 d e la 

Joi sur la langue ofli cicl lc. » 

Sur la base de ce ra isonn e m ent, la Cour constitutionne ll e reconnut 
Co nform e a !'articl e 96 de la Constitution !'articl e 19 de la Joi sur la 
la ng ue officiell e, qui e ta bli t le pr incipe general de tra nscription phone-
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tiqu e e t d 'adaptat ion grammaticale des noms etra nge rs. En revanche, el le 
declara inconst itutionne ll es Jes di spos itions reglementaires prevoyant 
d ' indiqu er la form e d 'o ri g ine du nom a la page 14 du passeport e t non 
a un endroit plus vis ibl e s itue p lus pres de la page 3, page principale 
du pas ·eport. La Cour const itutionne ll e precisa en pa rticu li er que ces 
d isposit ions , e t not a mm ent la secti on 3 de !' inst ru ct ion n° 52, perdra ient 
leur effe t e t deviendrai ent caduques a pa rtir du ]'' ' juille t 2002. 

B. Le droit interne pertinent 

I . Dispositions constitutionn.elles et Legislatives 

Aux term es de !'a rticl e 4 de la Const itut ion le t tonne (Sat versme), « [l]a 
langue offi cie ll e de la R epubliqu e de Le tton ie es t le Jetton». L'art icle 96 de 
la Constitution gara ntit « l' inviola bilite de la vi e pr ivee, du domicil e e t de 
la co rrespond a nce ». Toute fois, !'art icle I 16 prevoit la poss ibil i t t". de li m iter 
l'exe rcice de ce droit « afin de protege r les dro it s d 'autru i, le regim e 
de mocrat ique de l'Etat, la securit e, le bien-etre e t la mora le publics ». 

Aux term es de !'article 3 de l'a ncienne Joi du I er mars 1927 re la tive a la 
graphic des prenoms et des noms clans les docum e nts (Likums /Jar viirdu un 
uzviirdu rakstibu dokumentos) , Jes pre noms e t Jes noms cl'origine c tra ngere 
deva ie nt e tre ecrits comme il s se prononc;aient en Jetton, avec l'adjonction 
de la te rm ina ison n exibl e a ppropri ee. 

L'articl e 18 de l'a ncienn e loi lingui st iq ue (Valodu Likums) , e n vigueur 
jusq u'au 3 1 aout 2000, e tait ains i Ii bell e : 

« Les noms propres let tons sont uti li ses confo rrn ern ent a ux trad itions le tt onn es e t aux 

rcgles d e la la ng ue. 

Les no ms proprcs d 'ori g ine e tra ngc re sont transcrit s e t ut il ises e n Je tton conformc­

me nt a ux norm es de tra nscription falveide] des noms propres d 'o rig ine c tra ngc re. » 

L'articl e 19 de la nouvell e loi sur la langue officie ll e (Valsts valodas 
likums), adoptee le 9 dece mbre 1999 e t e n tree e n vigu eur le I" septembre 
2000, se lit comm e suit: 

« I" Les nom s propres sont transcr its conform e ment a ux trad itions de la la ngue 
lettonn e e t a ux norrnes de la la nguc littcra ire, e u ega rd a ux d ispos iti ons du dcux ic me 

paragraphe du present a rticl e. 

2° Dans le pas ·eport ou le ce rtifica t d e na issancc, en plus du prcnom et du nom de la 

personne, tra nscrits scion les forrn es actu ell es de la la ngue lc ttonne, es t ind iqu ee la 

fo rrn e hi storiqu e du pa tronyrn e fa mi lia l de ce tt e personn c, ou bien la fo rmc d 'o ri g ine 

du pa tronyme t' trnnge r tra nslitte ree en a lphabe t la tin , lorsqu c la pc rsu11n c ( ... ) le 

des ire e t peut attest er [ce tte fo rme] par vo ie docume nta ire. 

3° L'ecriture e t !' identifi ca tion d es pre norns e t des noms, a insi qu e l'ccriture et 

!'usage d es no rn s propres ctrange rs en la ngue le t tonn e, sont rcgies par des reg lements.» 
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2. Dispositions reglementaires adoptees avant le 21 decembre 200 J 

Pour autant qu ' il est pe rtin ent en l'espece, le reglemenl n° 174 du 
14 ma i 1996 re lat if a la transcription et a !'ident ifi cat ion des prenoms et 
des noms dans les docum ents (Noteikumi par viirdu un u;;_vii.rdu rakstibu un 
-identijikii.ciju dokumentos) dis pose : 

Article l " 

« ( .. . ) Da ns tous les docume nts red iges da ns la la ngue ofTicic ll e, le prcnorn e t le norn 

de la personn e sont ecrit s confo rme rn e nt aux regles d 'orthogra ph e d e la la nguc 

litt era irc lc ttonnc, en uti li sant un ique rn en t les le ttres de !'a lphabe t de la la nguc 

litt cra ire lc tt onnc . T ous lcs prenorns e t lcs norns (;1 !'exception des prenoms e t des 

no ms incl Cclina blcs) doivc n l Ctrc muni s d 'unc te rm in a ison conform c au sys tCmc des 

substa ntifs e t des adj ec tifs de la la ngue le tt onnc. Les noms des pcrsonn es d e sexe 

fc rninin doivc nt port e r des te rrnina isons du genre fem in in. Sont indccl inables en le t ton 

lcs prCnoms et lcs noms d'ori gine CtrangCre qui , au nomin atif singuli cr, se termincnt 

pa r -o, -ft, e, i, I, -u, -0. >> 

Article 2 

« lndcpe nda mrne nt de le ur c tyrn ologie en le t ton, les prc noms e t le· noms d'o r ig ine 

e trangc re doive nt e tre ecrit s d e rn a nicrc a lcs rapp rocher le plus poss ible de !cur 

pron oncia tion da ns la la nguc d 'ori g ine e t ce, confo rrn ern ent a ux rcglcs de tra nscr ipti on 

des no ms proprcs Ctra ngc rs. Les prCno ms e t Jes no ms d'orig in e CtrangC re, a !'exception 

des prenoms e t des noms indecl ina bl cs, se vo ient ra tt achc r unc tcrmi na ison du genre 

rn asc ulin ou fe m inin , en foncti on du scxc de la pcrsonne.» 

Article 3 

(( Lorsq uc la fo rm c tlu prCnom ou du 11 0 111 inscritc cl ans un docum c nl dClivrC I' ll languc 
le t tonne pcut co rnpliqu er !' ide ntifica ti on de la personnc, la forrn c d 'o ri g inc du prenom 

OU du no rn pcul e t re ind iq ucc clans le passe pOrL confo rm em ent a u rcg lc rn e nl ( ... ) n" 3 1 Q 

rela ti f a ux passc port s des citoyens lcuons ( .. . ) . Lorsque la la ngue d 'ori g ine n'uti lise pas 

l'ecritu re la t ine, ce ll c indicat ion se fa il pa r vo ie de tra nslittera ti on en a lpha be t la t in. » 

Article 6 

« La me ntion du prenorn ou du nom de la personnc da ns un docum ent es t juridiquc­

rn ent id en tiq ue a eel le fi gura nt da ns l'ac te de na issa nce (ou da ns un a utrc docume nt ), 

lorsqu c les de ux mentions sont co mplete rn ent iden t iques ou q ue lcurs sculcs d ifferences 
son t Jes suiva ntes : 

6. 1) chacun c des me ntions co rres pond a ux reglcs de gra rnm a irc ou d 'o rthogra ph c d e 

la la ngue le t tonne a d ifferenles epoqu es hi storiques, [a savo ir]: 

6. 1. 1) cl a ns un cas, le prc norn ou le nom fi gure avec un e t errnin a ison, clans un a utr c, 

ii en es t dcpourvu ; 

6.1.2) cl a ns cha cun des cas, le prcnom ou le nom es t rnun i d e la termina ison d 'unc 

dccl ina ison diffc ren te; 

( ... ) 



DEC ISION ~'JENTZEN c. LETTONIE 279 

6.1 .4) cl a ns c hacun des cas, le prenom ou le nom fi gure clans un e orthograp he 

difTfre nte; 

( .. . ) 

6.3) cl a ns un docum ent , le pre nom et le no m sont ccrits cla ns une la ngue e trangere, 

clans Liil autre, il s SO nt ecrits en le ttOn ; 

( ... ) 

6.5) clans chacun des docu m en ts, le preno111 ou le nom sont ccr its sc ion des principes 

difTcren ts de transc ripti on d e. no111 s propres d 'o ri g ine etrange re." 

Le regleme nt n° 295 du 22 aout 2000 relat if a la transcr iption et a 
!' identification des prenoms et des noms (Noteikumi par vardu un u;;:_viirdu 
rakstfbu un identifzkiiciju) reprend , cl ans une large mesure, les dispositions 
du reglement precede nt. Les autres d ispos it ions pert inentes de ce text e 
sont a ins i libel lees: 

Article 8 

« Lorsq ue la pe rsonn c souha itc conse rvcr ( ... ) la formc hi stor iquc ou la form c 

d 'ori g inc de son pa tro nyme et presente des docum ents l'a tt cs ta nt: 

8. 1) clans les documents, les a u1 orit cs [co111 pc ten tcs] indiqu c nt, a un e ndroit dete r­

m ine, la fo rm e hi storiqu c, la forme d 'or ig inc ou la fo rm e trans litt e ree e n a lp habe t lat in 

([c'es t-a-d ire] rcprodu it e, let tre par lett re, d 'un aut rc a lphabe t) du pat ronyme de la 
personn e; 

( ... )» 

Article 10 

« La f"orm c du 110111 ( ... ) ecr ite en letton es t juridique111ent ide ntiqu c a la fo rm e 

d 'o ri g ine du no111, [a la fo rm e] hi storiquc ou tra nsliuc ree en ca racteres la tin s. " 

Article 12 

« Da ns les cop ies e t Jes ex tra its, le prc no111 et le 11 0111 sont ecrit s cl a ns leu r gra phi c 

d 'o ri ~in c. » 

Article 14 

« Lorsque la tra nscription d u prcno111 ou du nom de la personne pone atte inte 

aux interets essentiel s de cette personnc, elle pe ut sa isir le centre d e la la ngue d'Etat 
(Va/sis valodas cenlrs) d 'un e de ma ndc de t ra nsrr ipl ion du nom en le t ton clans unc fo rm e 

moins p rejudiciab lc a ses in tere ts. L'avis du centre de la la ngue d 'E tat sur la qu es tion de 

savoir comm ent le pre no111 e t le nom de la personnc doiven t etre ec rit s e n la nguc 

o rfi c ie ll c lie lcs a uto rit cs [compctc ntcs]. » 

En Letto ni e, le passeport es t la piece d ' icle nt ite principa le des 
ressort issants let tons . Aux term es de !'a rt icle 6 du reglement n° 3 10 du 
24 octobre 1995 re lat if a ux passeports des citoye ns lettons (Noteikumi 
par Latvijas pilsol}u pasem ), e n vigueur j usqu 'au I"' ju ill et 2002, lorsque la 
personne sou haite vo ir incl iq uer la g rap hie d 'or igine de son prenom et de 



280 OECISIO ~· J ENTZEN c. LErroNIE 

son nom dans son passeport, ce tt e form e doit e tre inscrit e cl a ns la section 
« Remarqu es specia les » («lj1afos aL<,imes »)de ce docum e nt. Conform ement 
a la section 3 de !' ins tru ction 11 ° 52 du clirectc ur du Departemcnt de 
na tiona lit e e t de mig ra tion (precl ecesseur legal de la direction) , la 
g ra phic cl 'or ig ine cloit a ppa raitre sur un cachet specia l appose a la 
page 14 du passe port. 

3. Develoj1pemenLs /1osterieurs a l'arret du 21decembre2001 

Le 5 mars 2002, a la suit e de l'a rre t de la Cour constitutionnelle cite 
ci-cl essus, le Conse il des mini stres aclopta le reglement n° 96 relat if a la 
transcr iption et a !'usage des noms propres cl 'or ig in e e tra nge re cla ns 
la la ngue lettonn e (Noteikumi j1ar ci tvalodu j1ersonvardu rakstfbu un hetofonu 
latviefu valoda) , eta blissant une codification tres cl e ta ill ee des reg les de 
tra nscription des noms etrange rs. Les a rticl es pertin ent s de ce regleme nt 
se li sent co rn me suit: 

Article 45 

« En let ton , Jes noms fe m in ins, d 'or igine ta rn Jeu on ne qu 'e t rangc re, sc fo rm e nl e t 

s' utiJi s-e nL avcc Jes Ler m ina isons rcs pcctivcs du genre fe m inin . » 

Article 48 

« Aux noms masculins aya nt la l crminai son -s corres po nd ent des noms fCminin s 

port ant la termi naison -a ou la tcrm inaison -c. » 

Article 54 

«A partir des noms masculin s se t ern1in ant par -e ns ( ... ) , lcs noms fCm inin s se 

fe rm e nt avec la tc rmin aison -a , par cxe mpl e: Ribens - Ribena, Kacens - Kacena . » 

Article 123 

« fS 'agissan L des norns d 'orig in e a JJ em a nd cJ, [l]cs di spositi o ns d es a rti cles 

[precede nts] du present ri:gJe m c nL ne s'a ppJiquent pas a des co nso nnes ou groupes d e 

consonn cs pa nic uJi e rs, qui se transcriven t a insi: 

( ... ) 

J23 .3 J) « t z» [se transcriL pa r] «C» ( ... ) » 

Le 18 juin 2002, en execution de l'arret de la Cour constitutionn ell e 
du 2 1 cl ecembre 200 I, le Conseil des m inis tres ad op ta le nouveau 
reglement n° 245 relatif a ux passeports des citoye ns lettons et des 
non-citoyens residents perma nents de Le ttoni e et a ux docume nts de 
voyage des apatr ides (Noteikumi jwr L aLvijas pilso~zu pasem, nepilsoizu pasem 
un bezvalstnieku cejofanas dokumentiem). Les di spos itions pertin entes de ce 
reglement, entre en vigueur le 1c·· juillet 2002 en remplace ment du 
reglement n° 3 10 precite, sont ains i libell ees : 
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Article 4 

« Da ns Jc passeport , Jc nom et le prenom ( ... ) de la personne sont cc r it s conform cme nt 

aux ex igences posees par Jes actes norma tifs en mat iere d 'o rthogra phe des noms e t d es 

pre norn s e n la nguc le11onne. » 

Article 6 

« Lorsqu c la gra phi c d u nom ( ... ) a la page 3 [page principa lc] du passe pon es t 

differcnte de sa graphi c clans un docum en t 0(1 ce nom es t ecrit clan · la forme d 'or igin e 

d 'unc a ulrc langue ( ... ) la fo rm e d 'o rig inc ( ... ) trans litl erec en a lphabet la tin es t 

indiqucc a la page 4 du passepon , lorsqu c la pcrson ne ( ... ) le des ire c l peul a tl cs le r [l a 

form e en quest ion] pa r voic docume nta ire. La lranslittera ti on e n a lphabet la tin es t 

effect uce conformeme nl a !'annexe n° 4 a u prese nt regle mc nt. » 

Article 15 

«U n passc pol'l es t d c li vrc lorsque: 

( ... ) 

15.6) la personne souhait e reccvoir un [nouvea u] passeporl au lieu d ' un passeport 

va lidc de ci toye n le t ton ( ... ) » 

C. Elements de droit compare 

Le 2 1 octobre 1999, la Cour constitutionne ll e lituanienn e (Konstitucinis 
teismas) re ncl it un a r re t relat if a la conformite avec la Constitut ion 
li tua ni enn e de la resolution d u Conse il supreme du 3 1 janvier 199 1 sur la 
graph ie des prenoms e t des noms clans les passeports des citoyens de la 
Repub liqu e de L ituan ie (Del vard71 ir pavardb71 rafymo Lietu vos Respublikos 
pilieeio pase). Les pa rti es pe rtinentes de ee l arret se lisent a ins i : 

« ( ... ) Aux term es de !'art icl e 14 de la Constitution , la la nguc of1i cie ll e es t le lituan icn. 

Le fa il qu e le s ta lul de la languc ofli cie lle so it consacre par la Const itut ion signifi e qu c le 

lituani cn a va lcur consl itutionn ell e. La la nguc o f1i ciell c prese rve l' irlent it e de la na t ion, 

integre la nation civil e, ass m c !'ex press ion de la souve ra inete na ti ona le, l' integ ritc e t 

l' indivisibilit e d e l'Etal a insi que le bon fonctionnernent des organcs de l' Etal e t des 

collectivit es loca les . La langue of1iciell e cons1i t ue une ga ra nti e imponantc d 'cga lit c 

d es citoyc ns, puisqu 'e ll c pcrme l a tous Jes citoyens d 'entre tenir d es ra pports avcc Jes 

organcs de l' Eta t e t des co ll ectivit es loca les clans Jes mem es cond it ions , cl a ns le cadre 

de l'exe rcice de le urs clro its e t intercts legitirnes. L'bablissement constitutionne l 

du sta lul de la lang ue ofli cie ll e s ig nifi c ega lern em que le legislateur doil assurer, 

a u moye n de la Jo i, qu e !'utili sa ti on de ce lle la ngue so it ga ra mi e cl a ns la vie publiqu c 

et qu 'a u surp lus ii doit prevo ir des moye ns de prot ect ion de la la ngue offi c iell c. Le 

li tua nien aya nt acqu is le Sla tut de la ngue of1icie ll e dans la Cons titution , ii doit c l re 

uti li se da ns toutes Jes insti tutions d e l' Eta t et d es co ll ec tivit es loca les, a insi qu e cl a ns 

tous le · e ta bliss.em ent s, entreprises e t organi sa t ions sit ues sur le te rri toire li tuan ien ; 

Jes lois e t Jes aut res actes jurid iq ues doive nl e t re prom ulgues cl a ns la la ngu e officielle; 

Jes docume nts re la t ifs a u trava il d e bureau, a la cornpta bilit c, a la ges tion e t aux fin a nces 

do ive nl e t re dresses en li tua nie n ; enfin, la co rres pondance e ntre Jes organes de l'Etat et 
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Jes coll cctivit es locales, Jes etabli ssemen ts, Jes e ntreprises e t Jes organ isa tions doit sc 

clerou le r clans la Ia n 'UC offi cie ll e. 

( ... ) 

Eu ega rd a u fa il qu e le passeport de cit oycn litua ni en es t un document officie l 

att es ta nl un li e n juridiquc perma nent entre l' ind iviclu e t l' Etal, it savoir la na ti ona lite 

d e la personne, et qu e la quest ion de la nationalit e releve de la sphere de la vie publique 

d e l'E ta t, le prenom et le nom de l' individ u doiven t c tre ec rit · clans la langue offic icl le . 
S inon, le stalut cons litutio nne l de ce ll e langue sc ra it mis en cause. 

( ... ) 

Com me ii a e te <lit c i-dessus, la sphe re cl 'uti lisa tion ob liga to ire de la la ng ue officie ll e 

es t la vie publique e n Lituanie. Pa r consequent, e ll e n' es l pas obligato ire clans la vie 

pr ivcc, OU Jes pe rsonncs utili se nl la languc de leur choix. La resoluti on du ConsP. il 

suprem e nc reglcm ent c pas la vie privec; clle ne fa il quc de termine r l'ec riturc des 

prcnoms et des noms dans le passeport d e citoyc n litua ni en. ( .. . ) 

( .. . ) 

( .. . ) II faut not c r qu e Jes d ispositions d e la reso lution du Conse il suprem e, sc ion 

lesqu ell es le prcnom et le nom d 'une pc rsonnc doivenl ctre ccril s e n le ltres litu ani e nnes 

(e t) sc ion leu r prononcia ti on, s'app liquent a lous Jes citoye ns sans exception, qu ell es que 

soie nl lcur ori g inc e thniqu e OU a utres di stinctions. L'appa rt enance d 'une personn c a 
une e thni c rc levc de la decision d e ce lte pcrsonn e, c'es t-a-d ire qu e nu l n'es l competent 

pour decider de l'appa rt enance e thniqu e cl ' un individu sauf lui-mcme; par consequent , 

ii es t imposs ib le d' c tablir des di spos itions exclusives perrn ell a nl !'utili sa ti on de la la ngue 

officie ll e en fonc tio n de l'orig ine e thnique de l' interesse. De mc me, l'origine e thnique ne 

peut pas c tre invoq uce pour de ma nder de ne pas a ppliquer Jes d ispos itions re sulta nt du 

statut de la langu e offi ciel le. Sinon, le principe constitutionne l d 'cga lit c d e tout cs Jes 

pcrsonncs cl evant la Joi pourrail etre e nfreint. ( ... ) » 

D. Elements de droit international 

A l'heure actue ll e, les principa ux instrum ents internat ionaux en 
mat ie re d'usage des noms et des prenoms sont les convent ions de la 
Commission internat ionale de l'eta t civi l (CIEC). En part iculi e r, la 
Convention n° 14 relat ive a !' indication des noms et prenoms dans les 
registres de l'etat civil, signee a Bern e le 13 sept embre 1973, a e te 
rat ifiee par l'Allemagne, l'Aut r iche, la Grece, l'I tali e, le Luxembourg, les 
Pays-Bas e t la Turqu ie ; la Lettonie ne compte pas parm i ses signataires . 
Les articles pertinents de ce tte convent ion se lisent a insi: 

Article 2 

« Lorsqu 'un aete do it e t re clressc clans un registre d e l'e ta t civil par une a utorite d ' un 

Etat contractant e t qu 'csl prcsente a ce tte fin une copie ou un ex trait d 'un acte de l'e tal 

civil ou un autre docume nt e ta bli ssan t Jes noms et prcnoms ecri ts clans Jes m crn es 

ca raClCrCS que CC LIX cJ c Ja Jangue cl a ns JaquclJ e J'actC doit Clre drcSSC, CCS nOlllS e l 

prenoms seront reproduits litt cralcment , sans modification ni traduction. 
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Les signes diac ritiques que comport ent ces noms e t prcnorns seront ega lerncnt 
rcproduits, rnem e si ces signcs n'exi stent pas clans la languc en laquc ll e l'acte doit ctre 
drcssC. » 

Article 3 

« Lorsq u 'un acte doit etre drcsse dans un registre de l'etat civil pa r unc a utorit e d 'un 

Eta t contractant e t qu 'es t presente a ce tt e fin un e copie ou un ex tra it cl 'un acte 
de (' eta t civil OU un aut rC UUCUl11 Cnt Ctab(issant Jes noms Cl prenoms ecrit s cl ans 

cl 'a utrcs caracteres qu e ceux de la lang ue cl ans laque ll e l'acte doit e tre dresse, ces 
norns e t prenoms se ront , sa ns a ucun e tracluct ion, reproduits pa r translitt c ra tion clans 
to ute la rn esure du poss ible. S ' il ex istc des norm es recommand ecs pa r !'Organi sa tio n 

Interna l ionale de Norma li sa tion (1.S.O. ), ccs nor mes cl cvront etre appliqu ecs . » 

Article 4 

« En cas de dive rge nce clans la graphic des noms ou prenoms entre plus ie urs docu­
ments presentes, l' interessc se ra des igne conformement aux actes de l'c ta t civil ou aux 

docum ents e tablissant son id entit e, recliges clans l'Etat cl ont ii eta it ressonissant , lor · de 
l'e ta blissement de l'acte ou du document. 

Pour !'application de la present e di spos ition, le tcrrn e « ressorti ssant » cornpre ncl les 

personnes qui ont la nat ionalite de ce t Eta t, a insi que les rffugies et les a pa trides dont le 
sta tut personnel es t regi pa r la loi dud it Etat. ,, 

Les parties pertinentes du rapport explicat if a cet te convention, adopte 
par l'Assemblee generale de la CIEC le 14 septembre 1973, sont ains i 
li bellees : 

«( ... ) 

II es t a peine necessa ire de souligner la necess ite de ce tt e un iformit e. Le nom et lcs 
prenoms constituant lcs principaux elements cl ' identifica tion cl 'unc pe r ·onn e, ii faut que 

ces e lement s soient concordants partout 011 ce tt e personne se trouve e t qu c ce tt e 
uni forrnite se refl ete cl ans tous les actes de l'e tat civil qui la conce rnent. 

La Convent ion a essenti e ll ement un caractere tech nique. Elle se borne a presc rire 
quc les noms e t prenoms qui doivent e tre indiqu es clans les actes de l'e tat civil seron t 
la reproduction cxacte des nom s et prenorns figurant cl ans les actcs ou docum ents 
ex istant s, presen tes en vue de l'e tab lisse rn cnt du nouvel acte. ( ... ) 

( ... ) 

Article 2 

( ... ) 

L'articl e opte, pa rmi les differcnt s sys temes de reprod uction de noms, pou r le sys teme 

litt era l ; toutes les le ttrcs composant le nom et les prenorns sont re produit es sa ns 
aucune (modification] . Ce sys teme es t le seu l qui garant isse une uni fo rrnit e en evitant, 
par cxemple, que la lettre « u » so it transportCe en «Ou » ou en «Oe» et les le tt rcs «CZ» en 

<<Ch >> ou en « tch ». 

La regle de la reproduction li tt erale s'a pplique ega lement aux signes d iac ritiques. 
Ainsi , la lettre « Li » avec trCma; la lettre « 0 » sera recopiCe <<0» et ne sera pas trans­

posee en «Oe». Les signes cliacritiques devront etre reproduits, meme s' ils n'ex istent 
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pas dans la languc dans laqu ell c l'acte doit Ci re dress<'. Si l'acte es t etab li a la machine a 
ecrire, les s ignes di ac ritiqu es seront , le cas echea nt , ajoutes a la main. 

Le prem ier a linca de !'art icle di spose encore quc les noms e t prcnoms su icnt 
reproduit s sa ns mod ifi ca ti on ni traduction. II convi ent ccpcndanl de ra ppeler que la 
rigueur de cc tt e di spos ition, qui es t specia lemenl importa nt e en cc qu i conccrnc les 

particules, les noms declin es e t les prenoms, es t temperce, le cas cchcant , pa r les 
di spositions des a lineas 2, 3 e t 4 de !'a rticl e premie r. 

( ... ) 

Article 3 

( ... ) 

L'a rt icl e opte, par mi les different s sys tcmes de tra nsposition, pour le sys tcme de 
trans litt Crat ion : chaq ue caractCrc, le cas CchCant avcc scs signcs d iacritiqu es, es t 

rc produ it pa r son equi va lent clans l'autrc langue. 

( ... ) 

Lorsqu ' il n'existe pas de norm cs rccomm andces pa r l' l.S.O. , la transpos ition dcvra 

nca nmoins ctre fait e cl ans tou tc la mesurr du poss ible par trans litterat ion. 

Ains i, a l' hcurc actuell c, ii n'ex is tc pas de normes pour la translitt era tion de· ca rac­

ti:res lat ins en ca ractcrcs grecs . II semble cepcndanl poss ible, clans un grand nombrc de 
cas, de rea lise r ce tt e translitt era tion, nota mmenl a ('aide de rcgles de t ra ns litt e ra tion 
con tenues clans la normc IS0-843 (sys tcmc inte rna tional pour la t ransli tt era tion des 

ca ractCres g rccs e n ca rac tCres la1 in s) . 

Par cont re, ii se mble bicn qu 'en !'absence tota le de norm es ii ne so il pas poss ible de 

tra nsliuere r des ca raui:rcs cyrilliqucs, arabes ou hebreux en carac tcres g recs, ni les 
caracteres chinois en ca ractcrcs g rccs ou lat ins. Dans ces condi ti ons, la reproduction 
pou rra ct re fa ite clans les cas envisages, par un au tre proccde te l qu c la tra nsposition 

phone tique. II res te ccprndant qu c, memc dans ce lt c eventua li tc, lcs traducLi ons son( 
int e rdit es . Le nom e t les prenoms do ivcn t etre rcprodu it s par trans littera tion a pa rt ir 

des actes cl docum ents qui sont prese ntes en vue de l'c tabli ssc mcnt du nou ve l acte. 

( ... ) » 

Aux term es de la resolution adoptee par l'Assembl ee generale de la 
CIEC !ors de sa reunion du 11 cptembre 1992, a Berlin: 

« L'Assem blce ( ... ) es t d 'avis qu e !'expression cont enue cla ns !'a rticl e 2 a linea I", 

«OU llll aulre documen t etablissa11l Les 110/llS et /Jrinoms » vise tout docum ent public meme s' il 
n'c mane pas d 'un oflicier de l'e ta l civi l comm e, pa r exemple, le passc port de la personne 

int Crcssee. » 

E. Elements de droit communautaire 

Le 30 mars 1993, la Cour de just ice des Communautes europeennes 
(CJCE) rendit un an et dans l'affaire Clzristos Konstantinidis c. Stadt 
Altensteig, Standesamt, et Landralsamt Calw, Ordnungsamt (C- 168/ 9 1, Recueil 
1993, p. 1-11 9 1). Dans ce tt e a ffaire, engagee a la su ite d 'un renvoi 
prejudicie l du tr ibunal d ' instance (Amtsgericlzt) de TUbingen, la CJCE dut 
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sc pe ncher sur la ques tion de la compat ibilite de la transli ttera ti on d 'un 
nom g rec avec la libert e d 'e ta blissement , gara nti e par !'ex-a rticl e 52 du 
traite inst itua nt la Com muna ute europeenne (devenu !'articl e 43 cl epu is 
l'entree en vigueur du Traite cl 'Ams te rda m). En l'e pece, l' interesse, 
M. C hris tos Konsta ntinicli s (Xpryuwr; Kwvuravnv{571r;) , rcssort issant 
he ll e niqu e exen;ant la profess ion de masseur e n Allemagne, vit transcrire 
son nom, cl ans la tracluction de son acte de naissance et cl ans le regis tr e des 
actes de mar iage, sous la form e « Hres tos Konsta ntinicles ». U ne te lle 
graphi c resu l ta it de !'app li cation de la nor me IS0- 18, e ll e-m eme 
indiqu ee pa r !'articl e 3 de la convention n° 14 de la CIEC (precitee). La 
CJ CE cl eclara ce qu i suit: 

« 11. ( ... ) [!]! y a li e u d 'adm c ttre q uc, pa r ses d eux q ues ti ons, le juge d e r ern·o i 

che rche, en substa nce, a savoir s i l'a niclc 52 du trait c doit c trc intcrpretc en ce sens 

qu ' il s 'opposc a ce qu e le nom d 'un ressorti ssant hc ll enique, qui s'cs t c tab li cl a ns 

un a ut rc Et a t mc mbre a fin d 'y exe rce r une profess ion a t itre ind epc ncl a nt , soil 

inscrit d a ns lcs rcgistrcs de l'e ta l c ivil de ee l Etal scion un c g ra phic non conforme a la 

transcri pt ion phonet iqu e de son nom et tc ll c quc la prononciat ion de son nom s'cn 

trou ve 111ocli fiec e t dffo r111 ce. 

12. En vuc de re pondrc a cc ll c ques tion, ii conv ienl de rappcle r, d 'abord , a insi que 

la Cour l'a consta t e a 111 a int cs repri ses, qu e !'a rticle 52 du tra it e const ituc l'une d es 

dispos itions fond a111e nt ales d e la Communaut e. Cc t a rticl e impose, en ma ti cre de droit 
d 'c ta blisse 111 ent , le res pect de l'ass i111ila ti on d es ressortissants des a utres Eta ls 111c111brcs 

a ux nationa ux e n interdi sant tout c di scrimina tion fond ee sur la nat ionalit c result a nt 

des legisla ti ons, reglc 111 c nt a ti ons OU pra t iques nat ionales ( ... ) 

13. JI y a, d es !ors, li eu d 'cxa111iner s id es regles nat iona les concc rna nt la tra nscrip­

t ion e n carac te res la t ins du 11 0111 d ' un ressorti '5ant hel lc11ique dans les rcgistrcs de l'e ta t 

civil d e l' Eta t m e111bre OLI ii s'es t c tabli sont s usceptibl es d e le place r cl a ns unc situa ti on 

de clro it OU de fa il dcsavantageuSC pa r rapport a la situa tion fa itc, dans lcs me111es 

circonsta nccs, a un ressorti ssant de ee l Et a t membre. 

14. II convient d e consta te r a cc t ega rcl que ri e n clans le tra it e ne s'oppose a la 
transcri ption d 'un 11 0111 g rcc en ca racteres lat ins da ns les regis tres de l'c tal civil d 'un 

Eta t 111 embre qu i ut ili se !'a lpha bet la tin . Dans ces condi tions, ii a ppa rti e nl a ee l Eta t 

membre d 'en fi xe r lcs moda lit es, pa r la voie legis la tive ou admini stra tive e t sc ion lcs 

regles prcvu cs pa r d es conve ntions int e rna ti ona lcs qu ' il a conclu cs e n m a ti ere d 'eta t 

civil. 

15. Des reg les de cc ge nre ne doivcnt e tre conside rees com 111 e incompa tibl es avec 

!'a rticle 52 du t rait c que cla ns la 111 esure ou leur a pp li ca ti on crec pour un rcssorti ssa nt 

hell cniqu e une ge ne tc ll e qu 'ell e port c, e n fa it , a tte intc a u libre exe rcice du droit 

d 'c ta bli sseme nt qu e cet articl e lui garantit. 

16. Or tel es t le cas s i la legisla tion de l'Et a t d 'etablissemcnt oblige 1111 resso rti ssant 

hell e nique a ut ili se r, cl a ns l'exe rcice de sa profess ion, une graphic de son nom resulta nt 

de la tra nslittera ti on cl a ns les registrcs de l'e ta t civil , si cett e g ra phi c es t te ll c qu e la 

prononciation s'en trouve d cna turee e t si ce tt e d eforma tion !'expose a u ri squ c d ' un e 

confusion de pe rsonne a uprcs de sa clie nt ele potentiell e. 
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17. JI y a clone li eu de rcponclre it la juriclicti on d e re nvoi que l'a rticl e 52 du tra ite doit 

ctre inte rpre te e n cc se ns qu ' il s'oppose it cc qu 'un r cssorti ssant hell eniquc sc voic oblige, 

par la legisla tion na tiunale a pp licable, d 'utili sc r, cl a ns l'exercice de sa profession, une 

graphic de son 110 111 te ll e que la pro noncia tion s'en t rouve d ena turec c l que la cl cforrna­

lion qui e n resu lle !'ex pose a u ri sq ue d ' une confu sion d e personncs a uprcs de sa 

clien te le potenti ell e. » 

GRIEF 

lnvoq ua nt !'articl e 8 de la Convention, la requerante se pla int qu e la 
di storsion de la graphic de son pa tronyme cl ans son passe port constitu e 
une ingerence injustifi ee e t disproportionnee cla ns l'exercice de son droit 
au res pect de sa vie privee e t fa milia le. 

EN DROIT 

La requerante a ll egue qu e la ma niere dont son nom de fami ll e se 
trouve tra nscr it cla ns son passeport port e at teinte a son droi t a u respect 
de a vie privee et fam ilia le, ga ra nti pa r !'art icl e 8 de la Convent ion. Cet 
ar ticl e di spose en ses passages pertinents: 

" I. Toute personnc a droil au respect de sa vie privee c l farn iliale ( .. .) 

2. II ne peut y avoir ingcrc nce d 'un e auto ri1 c publique clans l'exercice de cc clroil q ue 

pour a uta nl qu e ce tt e inge rence es t prevue pa r la loi c l qu'ell e consti1u e une rn csure qui, 

dans une sociCtC dCn1ocratiquc, es t neccssaire a la sCcuritC nationalc, a la sUrc te 

pub(iqu c, au bie n-ct re CCO llOll1 iquc du pays, it (a ciffe nse de ('o rclre Cl a la prevention 

des infractions penalcs , it la protection de la san te ou de la mo ra le, ou a la protec ti on 
des clro its e t li be rt es d 'a utrui .» 

A. Theses des parties 

1. Le Gouvernement 

Le Gouvernement comm ence par explique r ce rta ines par ticularites de 
la la ngue lettonn e, e t notamm ent le fa it que tout nom propre etrange r 
y es t transcrit scion Jes regles phone tiques lettonnes. Ce principe es t 
auss i a ncien que la langue ecrite lettonne; a insi, le premie r livre 
imprim e integra lement en le tton, le Cateclzismus catlwlicorum de sa int 
Pierre Can isius, pa ru en 1585 e t traduit en Jetton pa r des eccl es iast iques 
a ll ema nds, suivait dej a ce tt e a pproche, notamment en transcrivant la 
consonne affr iqu ee a ll emande « z » ou « tz » par « c » . Le Gouvernement 
cite egalem ent un ouvrage paru cent a ns apres, a savoir la Grammaire 
lettonne de H . Adolphi ( 1685), ainsi qu e la premiere traduction integra le 
de la Bibl e (1685-1 689), OU une so lution identique a ete adoptee. II 
se refe re encore a deux sources contemporaines, le volume III d es 
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Lignes directrices pour l'orthographe et l 'orthoepie des noms propres d'origine 
etrangere en langue li tteraire lettonne de l'Academi e des sciences ( 1960) e t 
Jes Lignes directrices pour l'usage et la prononciation des prenoms et des noms en 
langue litteraire lettonne ( 1998) du centre de la langue d 'E ta t. E n resume, 
le Gouvernement insis te sur le fa it q ue les Let tons ont toujours et en 
tout lieu t ranscri t [e « Z » OU Je <<tZ » a llema nds pa r Un « C »; par Conse­
quent , en imposant ce tt e regle clans le reglement n° 96, le go uve rne­
ment letton n'a fa it que codifi er une prat iqu e generale e t absolue dej a 
ex istante . 

II en es t de meme de l'adj onction des termina isons fl ex ibles a ux noms 
propres: depuis qu e la la ngue le t tonne ex iste, ses locute urs ont toujours 
fa it a insi. Le Gouve rnement reconnalt qu e les deux principes prccites, 
a savoir la transcription phone tiqu e e t la fl ex ion, ne s'appliquent pas 
aux marqu es comm ercia les. Cependa nt , ce tt e d istinction es t na turell e 
car, en parlan t ou en ecrivant , un let tophone se refe re, cl a ns son espri t, 
au substa ntif generiqu e respect if - [ magas in J « X », [frig ida ire J « Y », 

[voiture] «Z » - meme s' il n 'es t pas mentionne. Au surplus, lorsq u' il es t 
qu est ion de marqu es cl ans un tex te, elles sont toujours soit placees entre 
guill emets, so it ecri tes en italique. 

Le Gouve rnemen t reconnalt d 'emblee q ue, conformement a la 
ju risp rudence constante de la Cour, !'ar ticle 8 de la Conve ntion est 
applicable clans la presente affaire. De meme, ii admet qu 'en effectua nt 
une transcrip tion phonet ique du nom de la requerante, les a utorit es 
lettonnes ont commis un e ingerence clans l'exercice de son d roit au 
respec t de la vie privee garanti pa r ce t te disposition. Le Gouvern em ent 
estim e cependa nt que cet te ingerence es t confo rme aux exigences du 
second pa ragraphe de !'articl e 8, c'es t-a-dire qu 'ell e es t « prevue par la 
loi » , poursui t un bu t legitime e t es t « necessaire cla ns une societe 
de mocrat iqu e » a fin d 'a tte ind re ce but. 

Tout d 'abord, le Gouve rnement est convaincu qu e l'ingerence li t igieuse 
est « prevue pa r la Joi », au sens de ]'articl e 8 § 2 de la Conve nt ion. A cet 
egard , il rappelle qu e, sur le passeport de la requerante, les autorit es 
na tionales ont u t ilise la grap hie «Me nce na» confo rmement a !'art icle 18 
de l'ancienne loi linguistique et aux regleme nts n°' 3 10 et l 74, ce derni er 
aya nt ete rem place par le reglement n° 295 a parti r du 1 ' ' se ptembre 2000. 
De surcrolt, aucune des dispos itions desd its reglements ne la isse de place 
a un qu elconqu e a rbitraire de la pa r t des fo nct ionn aires responsables de 
la redact ion des actes de naissance OU des passe ports; un nom etranger 
ne se transcrit pas n'importe comm ent , mais se lon des principes stables 
ex ista nt depuis qua tre siecles. 

Q ua nt au but legitime, le Go uvernement reconnal t que la liste des 
obj ectifs con te nue cl ans !'articl e 8 § 2 de la Conve ntion es t exhaustive. 
Cependant , il es t convaincu que l'ingerence litigieuse satisfait a ce tt e 
clause, puisqu 'e lle (( vise a protege r le droit d 'autrui d 'entendre et d 'utilise r 
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un e langue le ttonn e correcte sur le terri toire Jetton, en reconna issant 
a insi les personnes d'apres leur nom pro pre, ainsi qu 'a ass ure r une mise 
en cr uvre comple te du s ta tut du Jetton en tant que langue offi cicll e de la 
Le ttonie ». A ce t egard , le Gouve rnement rappelle qu e le let ton n'a 
re trou ve son statu t de la ngue offi cie ll e qu 'assez rece mment et qu e, 
pendant les cinquante a ns du regime soviet iqu e, seul e la volonte des 
Le ttons de ma intenir et , da ns la mesure du poss ible, de promouvo ir 
)'usage de leur langue lu i a permis de survivre. Meme auj ourd 'hui , alors 
q ue le statut offi cie l du Je tton est protege pa r la Constitu t ion, la necess ite 
de renfo rce r son usage da ns la vie publiqu e es t encore plus importa nte 
a fin de « maintenir l' identite de la na t ion, l'unir et gara ntir le fo nctionne­
ment de l'E ta t en ge nera l», a insi que d 'exclure le risqu e de son ex tinction 
da ns l'avenir. O r, si le letton es t la la ngue offi cie ll e de l'Eta t, ii es t logiqu e 
d ' impose r son usage co rrect da ns les docum ents offi cie ls. 

Le Gouve rnement ne ni e pas qu 'une personn e cl a ns un e situ a tion 
simila ire a cell e de la requerante pui sse avo ir des souha it s pa rticuliers 
qu anl a la transcr iption de son nom da ns sa piece d ' identite; cependant , 
de te lles preferences personne ll es do ivent touj ours et re mises en ba la nce 
avec les besoins legitim es de la societe. En pa rticulier, aux ye ux du 
Gouve rnement, )'usage d' un nom dans un e piece cl 'icl entite ne peul pas 
etre sepa re de son usage cl a ns )'e nse mble des rapports socia ux, offi ciels 
et non offi cie ls. 

E n l' espece, inscrire « Mentze n » co mme form e principa le du pat ron yme 
de la requ erante da ns son passe port signifi era it impose r a la societe 
)' usage d' un langage cl efo rm e, contra ire aux principes phonetiqu es et 
gram maticaux du letton. Le Go uve rn ement fo urnit qu elques exemples 
de malente ndus susce ptibles de survenir si le pa tronyme en cause etait 
incorpore sans te rmina ison fl exible cl ans une phrase: le plu s souvent, 
i i serait im poss ibl e de comprendre si «Mentze n » es t le suj et ou le 
complement du ve rbe, ce qui pourra it rendre la phrase ininte lligible. Si 
l'on autori sa it une mention syste ma tiqu e des noms sans te rminaison 
dans Jes passe port s, ce la inci te ra it les ge ns a les u tilise r ainsi cla ns les 
conve rsations; or, une fo is banalisee, une tell e pra tique ouvri rait la voie a 
la deformat ion de la langue et a sa deterioration mass ive . A ce t egard , 
le Gouvernement es time qu ' il se ra it dange reux de modifie r aussi 
brusqu ement une pra tiqu e vieille de qua tre ce nt s a ns, sans meme pa rl er 
de !'attitude ce rt a inem ent negative de la maj orit e de la popula tion. En 
d 'aut res te rmes, ii es t inacceptable qu 'une personne puisse impose r au 
reste de la socie te )'obligat ion d 'em ploye r des fo rmes de la ngage «centre 
na ture)) et, pa r la me me, un idiome defi gure, a lors qu 'aut rui a pa rfaite­
ment le d roit d 'utilise r, de lire et d 'entendre un Jetton co rrect. 

Le Gouvernement soutient done qu ' il ex iste en !'occurrence un « besoin 
socia l imperieux » de transcrire le nom de la req ufra nte. II est egalement 
convaincu qu e l'ingerence cri tiqu ee ne va pas au-cl ela de ce qui est st ricte-
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rn ent necessaire pour re pond re ace beso in. A ce propos , le Gouvern ement 
soul igne la g ra nde diversite linguistiqu e des Eta ts membres du Conse il de 
!'Europe, d'oi:1 la diversite des choix adoptes en ma ti ere de noms e t prenoms. 
Selon le Go uvernem ent, !'absence de norm es et de principes communs en 
la ma ti ere es t demontree pa r le fa ible nombre de signa taires de la 
convention n° 14 de la CIEC (voir ci-dessus), pa rmi lesqu els la Lettoni e 
ne figure pas. Aux yeux du Gouvernement, la reproduction exacte d ' un 
nom etrange r en une a utre langue, lcttre par lettre, ne const itu e qu 'une 
so lution pa rmi plu sieurs; elle sat isferait peut-etre ce rta ins, ma is serait 
desavantage use pour d 'autres . II n'y a point de sys teme universe ll ement 
acce pte, et ii peut y avo ir beaucoup de gens qui prffere ra ient plut6t 
entendre la prononcia tion correcte du nom en qu es tion. 

Le Gouvernement ra ppe ll e ensuite que la transcription phonetiqu e du 
pat ronyme de la requerante n'a pas pour a uta nt annule ou prive d 'e ffets 
juridiques sa g raphi c d 'orig in e, «Mentze n ».Bien a u contraire, la regle­
mentation autorise exp ressement a inscrire ce tt e forme cla ns le passeport 
de l' interessee; depuis !'adoption du reglement n° 245, la graphic d 'origine 
appa ralt a la page 4. De me me, I 'a rticl e I 0 du reglement 11° 295 consacre le 
principe d 'equivalence juridique absolu e des deux graphics. 

Enfin , le Gouvern ement ne ni e pas qu e ce rtains inco nvcn ients peuvent 
surve nir pour la requ erante a l'e tranger , en rai son nota rnm ent du manque 
d ' in fo rmat ions des funct ionna ires de l'Etat d 'accueil. Cependant, on 
ne peut j a mais totalement exclure un risqu e de ma lentendu , cl ans la 
rn esure ou ii est imposs ibl e qu e tout le monde conna isse Jes systernes 
de translittera tion exi stant dans Jes differents pays. Au dern eura nt, le 
Gouvernement note que tous les inconvenients pratiqu es denonces par la 
requerante ont tra it a la periode anter ieure a !'adoption du reglement 
n" 245; ii conclut done qu e tous ces problemes eta ient essen ti elle ment dus 
a l'ecart entre les deux gra phi cs, ce lle adaptee e t ce ll e d'origine. Or, 
deso rma is, la requerante es t libre d'obtenir un nouveau passepo rt avec la 
vers ion d'origine de son pa tronyme a la page 4, done beaucoup plus pres de 
la version adaptee; se lon Jes informations fourni es pa r la direction des 
a ffa ires de na tiona lite et de migration, el le n'a pas encore exe rce ce droit. 

En resume, le Gouvernement es t conva incu qu e les autorit es lettonnes 
ont choisi les moyens les moins res trict ifs de concili er deux obj ectifs: d 'un 
co te, satisfaire un beso in social imperieux e t, de l'autre co te, reduire les 
obstacles eventu els a !' identifica tion personne ll e et fam ilia le de la requ e­
ra nte. Le juste equilibre a done e te observe, et l' ingerence es t conforme 
aux exigences de !'art icle 8 § 2 de la Convention. 

2. La requerante 

La requerante reconna\' t avec le Gouvernement que l' ingerence cl ans 
ses droits au titre de !'article 8 de la Convention est « prevu e pa r la Joi » 
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a u sens du second pa ragraphe de ce t a rt icle. Cependa nt , el le contes te la 
legitimite du but poursuivi pa r ce tte ingerence, a insi qu e sa « necess ite 
cl a ns une societe democra tiqu e ». 

S'agissant tout d 'abord de l'obj ect if vi se pa r la mesure cr it iqu ee, la 
requ erante se refe re a l'ar ret de la Cour constitut ionne ll e du 21 decembre 
2001 pour en deduire que le but ree l poursuivi pa r les autorit es lettonnes 
eta it la protect ion de la langue offi ciell e, e t non la (( protection des d ro it s 
d 'autrui » comm e le soutient le Gouvernement. Or un tel but ne cons titu e 
pas un « bu t legitim e »au sens de !'article 8 § 2 de la Conve nt ion. 

Pour ce qui es t de la proport ionna lite de l' ingerence, la requ erante 
insis te sur le fa it que la pra tique en cause cree une confusion entre les 
deux gra phi es d 'un se ul et meme nom, ce qui entrave !' ident ification de 
la pe rsonn e aux yeux des autres . Elle en conclut qu e le but invoque par le 
Gouve rn ement, a savoir « la protection des droits d 'autrui » se ra it micux 
a tt eint pa r une pra tiqu e di ametra lement opposec a ce ll e en vigueur. En 
d 'autres te rm es, pour proteger les d ro its d 'autru i, ii conviendra it pluto t de 
conse1·ve r la graphi e ini tia le du nom. 

Pa r a ill eurs, pour ce qu i es t de la necess ite de protege r la la ngue 
offi ciell e, la requerante insis te sur le fait qu e, comme toute autre la ngue, 
le letton ne peut e tre isole de son enviro nnement ; ii es t inevitablement 
innu ence pa r d 'autres langues, e t le langage cou rant cont ient un ce rta in 
nombrc de mots etrange rs qui ne sont pas force mcnt int elligibles a tous 
OU dont Ja prononcia tion n'es t pas cvidente pour tOUS. Qui plus es t, la 
pra tiqu e adoptee en la mat ie re pa r les au tor ites le ttonnes es t loin d 'e tre 
un ifo rme. 

Pa r exemple, depuis le re tablissem ent de l' independance de la Lettoni e 
en 199 1, un g ra nd nombre d 'e trange rs sont vc nu s s' insta ll er ou tout 
simplem ent sej ourner da ns le pays . Beaucoup d 'e ntre eux y ont cree des 
entreprises comm ercia les, dont les noms ont e te inscr its a u registre des 
entrepr ises tels qu els, sans aucune modification de la g raphie (l a requ e­
rante en cite quelques exemples). De meme, la requ erante fourn it copie 
de la cart e gr ise d 'un ve hicule, delivree pa r les autorites le ttonnes a son 
ma ri , et po rta nt la g raphie d'origine de son nom («Ferdinand Carl 
Friedri ch Mentzen » au lieu de « Ferdinands Karl is Fridr ihs Mencens », 
comm e ii devra it et re transcr it s i l'on app liquait les regles en ques tion) . 
De meme, le nom d'a rtiste d 'une j eune chanteuse de la sce ne le ttonne es t 
« Leen », et ii appa ralt a insi cl ans tous les journaux et revues, sans que 
quiconqu e ve ui ll e le t ra nscrire en « Lin(a) ». Da ns quelqu es docum ents 
offi ciels presentes pa r la requ erante - nota mment des pieces de 
corresponda nce interministeriell e e t un a rrete d 'ex pu lsion -, les noms des 
etra nge rs sont egalement inscr its se lon leur form e originell e . La requ e­
rante fournit plusieurs autres exemples concrets ; elle se rele re a Diena, 
le plus gra nd quotid ien letton, OU les noms des equ ipes e t des clubs sport ifs 
etra nge rs, a insi que des equipes de scout s etrange res, sont reproduits en 
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it a liqu e clans leur gra phie d 'o rigine. Qu ant aux noms des personnes, leur 
graphi e es t pra tiqu ement toujours lettonisee, meme si aucune transcrip­
tion ni t ranslitteration n'a ete effectu ee cl a ns leurs pieces d ' identit e 
(par exempl e, «J acques Chirac» es t transcrit pa r «Zaks Siraks» et «Ari 
Fleischer », par «Ari Fleise r »). La requerante ne voit pas de rai ons de ne 
pas fa ire de me me avec son nom: le la isse r te l qu'il es t cl ans les documents 
offi cie ls et ut ilise r la form e « Mencena » cla ns les tex tes in fo rm els. En effet, 
et contrairement a ce qu e di t le Gouvernement, la ques tion de l'ecrit ure 
des noms et rangers clans les passepo rts peut et re t ra itee d ist inctement de 
!'usage coura nt de ce noms; autrement, on devrait admettre q ue ceux-ci 
necess itent une « legitimat ion » specia le de la part des autorit es de l'Etat 
d 'accueil. 

La requerante contes te egalement les exemples de malente ndus fo urni s 
par le Gouve rnement: d 'un co te, ii ex iste dej a en letton des noms propres 
indeclinables; de l'au tre c6t'e, un lecteur « ra isonn abl e »co rn prend toujours 
de quoi ii s'agit. L'exe mpl e de noms de ma rqu es ne convainc pas non plus 
la requ erante - son pat ronyme pourra it tres bien s' incorporcr cl ans une 
phrase moye nnant l'aj out du mot kundze (Madame) ou de son prenom, 
«Ju ta», qui , eux, se ra ient declinables. Enfin, on pourrait ecrire son nom 
en italique, corn me on le ra it dej a avec les marqu es . 

En res ume, Jes pri ncipes de transcript ion acceptes par la popula tion (et 
parrois memc par les autori tes publiq ues) sont beaucoup plus liberaux q ue 
les regles imposees par les tex tes, et !' usage de noms propres (( incorrects)) 
est d'ores et deja une rea lite de la vie courante. Se Ion la req uerante, nu! ne 
contes te !' import ance de la prot ection de la langue orficielle; toutefois, 
une langue vivante ne saurait etre isolee des cha ngements qui se 
produise nt cl a ns la socie te, notamm ent de l'afflu x mass ir de vocables 
etrange rs. La requ fra nte refot e Jes a rguments du Gouve rnement fa ncies 
sur les prat iq ues de XVI" et XVII'' siecles et sur la loi relat ive a la graphie 
des prenoms et des noms clans Jes docum en ts. Selon elle, des cha nge ments 
fo nda mentaux sont inte rve nus depuis !ors cl ans la socie te en ce q ui 
concerne tant les d roit s de l' homme qu e les moye ns de communication, 
de sorte qu e ce qui etait valable au debut du siecle dernier peut etre trop 
res t r ict if aujourd' hui. 

La requ era nte at tire egalement !'atte nt ion de la Cour sur le di sposi­
tions beaucoup plu s souples regnant en la matiere cl ans les deux autres 
pays ba ltes. En effet, en Estonie, on re prod uit les noms propres et range rs 
tels qu 'il s sont ecrits cl a ns la langue d 'o rigine; en Litu a nie, on a la 
poss ibilite de garder la graphie or iginelle si on le souhaite. La requerante 
fa it valoir que, de tous les pays utili sant !'alphabet lat in , se ule la Lettonie 
recourt a une methode de t ranscription phonet ique rigoureuse. 

L'interessee insiste egalement sur l'ingerence cl ans sa vie fa mili a le. 
En effe t, en prenant le nom de son conjoint , elle a demontre son souha it 
de s' id entifi er a la fa mille de 'Son mari ; ii s'agit la d 'un « choix culture!, 
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psychologiqu e e t juridique »,e t la tra nsform ation de la g ra phie de son nom 
port e a tt einte «a la s tabilite e t a la sGrete de [sa] nouve ll e identite». La 
requerante fa it e ta t de nom breux probl emes e t inconve nient qu 'e ll e es t 
obligec d 'affronte r a cause de la difference d 'o rthographc entre son nom 
e t ce lui de son ma ri . 

La requ erante n 'accepte pas la these du Gouve rnement rela tive aux 
effort deployes pa r les autorit es lettonnes a fin de reduire l'ecart entre 
les deux graphies . En effet, la prese nce de deux gra phies juridiquement 
identiqu es peut laisse r suppose r !'ex istence de deux personnes differentes. 
Que la graphie d 'o rigine SC trouve a la page 4 e t non plus a la page 14 
n'y change ri en: premierement, ii faut toujours tourn er la page pour 
s'ape rcevoir qu ' il existe une form e d 'o rig inc; deuxi ememcnt , une 
pe rsonn e non aver ti c ne fera pas ce tt c demarche puisqu c toutes les 
donn ees de base sur le titul a ire se trou ve nt a la page principa le . C'cs t 
pour cc tt e ra ison qu 'e ll e n'a pas echa nge son passe port actu e l contre un 
passe port confo rm e a la nouve ll e reglementa tion. 

La requ erante ex pose enfin les inconveni ent s pra tiqu es res ulta nt 
pour el le des differentes graphics de son propre nom cla ns les dive rs 
docum ents; en effe t, ceux de livres pa r les autorites a ll cmandes port en t 
le plu s souve nt la ve rsion d'orig ine, «Mentze n ». A titre d 'exemple, la 
requ erante soutient qu e, lo rs de ses deplace ments a l'e tra nge r, les 
a utorites des a ut res Eta ts exprim ent pa rfoi s des doutes qu ant a 
!'equivalence d es deux ecritures du meme pa tronym e; el les mett ent clone 
en cause son identit e personnell e. Certes, tou · ces ma lentendus sont 
touj ours surmontes, mais ce la exige des ex plications supplementa ires qui 
prennent du temps. 

Eu egard a tout ce qui precede, la requerante conclut que l' ingerence 
denoncee ne correspondait a aucun « besoin socia l imper ieux »; pa rt ant , 
ce ll e-ci n'e ta it pas proportionnee a tout obj ectif legitim e ce nse et revise. 

B. Appreciation de la Cour 

i . Sur l'applicabiliti de !'article 8 de la Convention et sur !'existence d'une 
ingirence clans Les droits gara ntis 

a) L'applicabilite de !'article 8 

Aucune des pa rt ies ne met en doute l'applicabilit e de !'articl e 8 de 
la Convention au cas d 'espece, et la Cour ne voit ell e-m eme aucune 
ra ison de le fa ire. En effet, ell e a a plu sieurs reprises reconnu l'appli­
cabilite de !'articl e 8 - ta nt sous !'angle de la «vie privee » que sous 
ce lui de la «vie fa milia le» - aux contes ta tions rela tives aux noms e t 
prenoms des pe rsonnes phys iques (Burghart;:. c. Suisse, a rret du 22 fevri er 
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1994, ser ie A n° 280-B, p. 28, § 24; Stjerna c. Finlande, a rret du 25 novembre 
1994, ser ie A n° 299-B, p. 60, § 37, e t Guillot c. France, a rr et du 24 octobre 
1996, Recueil des arrets et decisions 1996-V, pp. 1602-1 603, § 2 1, a insi 
que Sz:,okoloczy-Syllaba et Paljjj de Erdoed Sz:,okoloczy-Syllaba c. Su isse (dee.) , 
n" 4 1843/98, 29 ju in 1999; Bijleveld c. Pays-Bas (dee.), n° 42973/98, 27 avril 
2000 ; Taieb dite Halimi c. France (dCc.), n° 506 14/99, 20 ma rs 200 I ; G.M.B. 
et K.M. c. Suisse (dee. ), n° 36797 /97, 27 se ptembre 200 I ; Siskina et Siskins 
c. Lettonie (d ee.), n° 59727/00, 8 nove mbre 2001 , et Petersen c. Allemagne 
(dee.), n° 3 1178/96, 6 decembre 2001 ). L'obj et de la requ ete to111be done 
dans le cham p d 'application de !'a rticl e 8 de la Convention. 

b) L'exislence d'une ingerence 

Le Gouve rnement ne contes te pas !'all egation de la requ erante 
se lon laque ll e la mani ere dont son nom d 'epouse a e te inscrit da ns son 
passeport le tton constitue une ingere nce da ns l'exercice de son droit au 
respect de sa vie privee et fa mili a le. Pour sa pa rt , la Cour ra ppell e q ue 
toute regleme ntat ion en mat ie re de no111s e t de preno111s ne const itu e pas 
necessaireme nt une tell e ingere nce . II est vrai q u 'une obligation de 
change r de pa t ronyme s'ana lyse ra it ce rta in ement e n un e ingere nce (voir 
l'ar ret Stjerna precite, pp. 60-6 1, § 38). Tou tefois, da ns le cas d 'espece, la 
Cour n'est im e pas q ue la transcription du nom de fam ille de la requerante 
puisse et re ass imilee a un vra i change ment de ce nom. En t ra nscrivant le 
nom «Mentze n » pa r « Me nce na», les auto ri tes le ttonnes ont a pp liqu e les 
di spositions legisla tives et reg lem enta ires rela tives a !' usage des no111 s et 
des prenoms d'o rigine e tra nge re, qui vise nt, d 'une par t, le rapprocheme nt 
de la g rap hi e d 'un pa t ru nyme et de sa prononcia tion et, d 'autre par t, son 
ada pta tion a ux pa rti cul a ri tes de la g ra mma ire lettonne. La Cour note en 
pa rti cu li er qu e !'articl e 19 § 2 de la loi sur la langue offi ciell e et !'article 6 
du reg leme nt n° 3 10 (vo ir ci-dessus «Le droit int erne pertinent ») 
confe ren t aux pe rsonnes conce rn ees la poss ibilite d ' indiquer da ns leur 
passepo rt la g ra phi c d 'orig ine de le ur nom, qui res te juridique111 en t 
identique a la grap hie adaptee; la requerante a d 'a il leurs recouru a 
cet te po sibilite. Pa r co nsequent, la Cour conside re qu ' il s'agi t la d ' une 
regleme nta tion de !'usage du no111 e t non d 'un change ment force de nom. 
Cepe nd ant, e ll e est i111 e qu e la mise e n a:uvre d ' un e te ll e reglementa tion 
peut ega leme nt constitue r une ingere nce dans l'exe rcice des droits 
garantis pa r !'articl e 8 de la Conve nt ion. 

La Cour consta le qu 'e n indiqua nl le pa tro nyme en qu es tion da ns 
le passeport de la reque rante, les autorit es lettonn es ont tra nscrit la 
consonne a ffriqu ee « tz » pa r « c », tout en assorti ssa n t le nom d 'une 
termina ison fl ex ible. La Cour n'es tim e pas necessaire de considerer 
sepa rement chacune de ces de ux modifi cat ions; e ll e releve simpl eme nt 
qu e la differe nce visuell e entre la g ra phi e ada ptee (« Me ncena ») et la 
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graphie d 'orig ine (« Mentzen ») est suffisamm ent ma rquee pour qu 'un 
obse rva teur non avise pu isse douter qu'il s'agisse d 'un seul e t meme 
nom. Or ii ressort des ex plicat ions de la rcqu erante que ce r ta ins 
docum ents officiels la conce rnant , et nota mment ce ux delivres pa r les 
autor ites a ll ema ndes, port ent la version d 'o rig ine de son pa tronyme, 
de sort e q u'e ll e es t pa rfoi s obligee de se livrer, tant en Lettonie qu 'a 
l'e trange r, a des explications suppl ementaires sur son identit e et 
sur ('equivalence des deux graphi cs . Pa r conseq uent , la Cour accueill e 
!'argument de la requ erante sc ion lequ el ce tt e situat ion est susceptible 
de lui cause r ce rta ins problemes e t desagrements cla ns sa vie socia le et 
profess ionnell e ; ell e ra ppell e a cet ega rd que le dro it au respect de la vie 
privee au se ns de !'articl e 8 de la Conve ntion englobe le d roit pour 
l' individu d 'e ntretenir des rela t ions avec ses semblables et de mener 
une vie socia le norm ale (arre t Burghartz precite, p. 28, § 24, e t Niemietz 
c. A llemagne, a rre t du 16 dece mbre 1992, Ser ie A n° 25 1-B, pp. 33-34, § 29). 

De meme, la Cour souligne qu e, lorsqu e les conjoints choisissent 
de porte r le meme nom , cc nom constitue un e lement importa nt 
temoigna nt de leur a tt achement reciproqu e et de !'unit e de la fa mill e 
(voir, mutatis mutandis, la decision Szokoloczy-Syllaba et Pa([fy de Erdoed 
Szokoloczy-Syllaba precitee). Or, comm e la Cour l'a consta te ci-dessus, la 
differe nce entre les g ra ph ics « Mentze n » et « Mence na » es t suffi sam­
ment fort e pour suscite r des doutes quant a !'equiva lence de ces deux 
ve rsions; pa r consequ ent, lorsqu e la requ erante et son conjoint sont 
a menes a utiliser leurs passeports respectifs, qui portent des graphi es 
differe ntes de leur pa tronyme, leur identifica tion commun e en tant que 
Cam ille peut , clans ce rta in es situat ion ' e tre entravee . 

Eu egard a tout ce qui precede, la Cour conclut qu e la tra nscription 
phone tiqu e e t ('adapta tion gramma ticale du nom de fam ille de la 
requerante, operees au detrim ent de l'o rthographei d \origine, constitu ent 
une ingere nce cl ans l'exe rcice de son droit au respeot 1de sa vie privee et 
fami lia le. Pa reille ingerence n'e nfre in t pas la C:onve ntion si elle es t 
« prevue par la loi », vise un ou plusieurs buts legitimes au regard du 
paragraphe 2 de !'articl e 8, et es t « necessaire cl ans une societe democra­
tique » pou r a tt eindre cc ou ces buts. 

2. Sur la justification de l'ingerence 

a) L' ingerence est-elle «prevue par la loh? 

Les pa rti es s'accordent a dire que l'ingerence litigj euse es t « prevue 
pa r la loi », a savoir ('a rticl e 19 de la loi sur la langue officiell e e t les 
dispos itions pertinent es des reglements n ' 174, 295 et 3 10. La Cour ne 
voit pas de ra isons d'en juger autreme nt. 
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b) L' ingerence poursuit-elle un «but legitime »? 

S'agissant des obj ect ifs poursuivis pa r la mesure li t igieuse, la Cour 
consta te qu e, cl ans son ar re t du 2 1 dece mbre 200 I, la Cour consti tu­
tionne ll e de Lettoni e a justifi e le principe d e transli t tera tion phone tiqu e 
et d'adaptat ion gram maticale des noms etrange rs pa r plusieurs 
considerat ions, et nota mm ent pa r la necessite de prese rve r l' integrit e du 
sys teme gra mmatica l et les tradi t ions orthographiqu es du le tton, la ngue 
offi cie ll e de l'Eta t en l'es pece. Le Go uve rnement reprend en substance 
les a rgum ents de la Cour constitu tionnelle, en souligna nt en pa rt iculi er 
la miss ion specia le d e l'Etat letton en mati ere de prese rvat ion e t de 
promot ion de la langue lettonne. Tou tefois, la protection de la ou des 
langues nat iona les n'etant pas expresseme nt mentionne e clans le texte 
de !'ar t icle 8 § 2 de la Conve ntion, la Cour doit recherche r si les motifs 
invoques par le Gouve rnement correspond ent a un OU plusieurs des 
obj ect ifs en um fres pa r cette di spos ition. 

La Cour re leve d 'e mblee que la libe rte lingui stiqu e ne fi gure pas, en 
tant que te ll e, pa rmi les mat ie res regies pa r la Conve ntion (voir, mutatis 
mutandis, Podkol2:.i na c. Lettonie, n° 46726/ 99, § 34, CEDH 2002-II, a insi que 
Pahorc. Italie, n° 19927/92, decision de la Commiss ion du 29 juin 1994, non 
publiee; Koz/ovs c. Lettonie (dee.), n° 50835/99, 10 j a nvie r 2002, et, pour 
une jurisprudence plus a ncienne, Un groupe d'habitants de Leeuw-St-Pierre 
c. Belgique, n° 2333/ 64, deci ion de la Com miss ion du 16 dece mbre 1968, 
Recueil des decisions de la Commission europeenne des Droits de !'Homme 28, 
pp. 1-25). Ce rtes, null e cloison etanche ne separ e la politiqu e lingui stique 
du domaine de la Conve ntion, et une mesure prise cl a ns le cadre de ce t te 
politique pcut tomber sous le coup d 'une ou de plusieurs dispositions de 
celle-ci. Ce penda nt, il demeure qu 'a !'exception des droits specifiqu es 
enonces cl ans Jes a rticles 5 § 2 et 6 § 3 a) et e), la Conve ntion ne ga ra nti t 
per se nile dro it d ' utilise r une langue de te rminee cla ns les ra pport s avec les 
autorit es publiques, ni le d roit de recevo ir des in fo rmat ions clans une 
la ngue de son choix. Pa r consequ ent , sous rese rve du res pect des d roits 
proteges pa r la Conve nt ion, chaque Etat contractant es t libre d ' imposer 
et de reglementer !'usage de sa ou ses la ngues offi ciell es clans les pieces 
d' identi te et les a u tres docum ents offi cie ls. 

Pa r a illeurs, la Cour releve qu e la plupart des Eta ts contracta nt s ont 
choisi d 'accorder a une OU p[u sieurS [angues le sta tut de [a ngue offi cie lJe 
ou de la ngue d 'Etat, e t les ont inscri tes comm e te ll es clans leurs constitu­
tions res pectives. Cela e ta nt, la Cour reconnalt que, pour ces Eta t , la 
langue offi cie ll e es t l'une des va leurs constitutionne ll es fond a menta les, 
de meme qu e le te rritoire na tiona l, le mode d 'o rganisation de l'Eta t 
ou encore le drapeau na tional. Or une langue n'es t point une va leur 
abstra ite; e ll e ne peut pas etre dissociee de son usage ree l pa r les 
locuteurs. Pa r consequ ent , en fai sant d 'une langue sa langue officielle, 
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l'Eta t s'e ngage e n principe a garantir a ux citoyens le droit d e l'utilise r 
sans ent raves non eul ement da ns leur vie privee, ma is egaleme nt 
cl a ns leurs ra pports avec les a utorites publiqu es, pour commun iqu e r et 
reccvoir des in formations en ce tt e la ngue. Pour la Cou r, c'es t surtout e t 
avant tout sous ce t a ng le qu 'il echet d e cons id erer les mes ures vi sant a 
prot ege r une la ngue donnee . En d 'autres term es, la presence cl 'une 
la ngue offi ciell e impliqu e !'ex istence de ce rtains droits subj ectifs dans le 
chef de ses locute urs. 

Le Gouverneme nt expose les clifficul tes auxqu elles la la ngu e le ttonne a 
ete confrontee pe nda nt les cinqu ante a ns du regim e sovietique . II insiste 
notam ment sur le se ntim ent de preoccupa tion qui anime enco re les 
autorit es letto nn es qua nt a la prese rva tion e t a u deve loppement de ce tt e 
la ngue; se lon le Gouvernement , la s itu a t ion du let ton a ujourcl ' hui just ifi e 
!'adoption e t la mise e n ce uvre de di spos itions str ictes reg issant son emploi 
co rrect. A ce t egard , la Cour rappell e qu e, g race a leurs contacts directs 
e t const a nts avec les forces vitalcs de leur pays, les a utorites et surtout 
les juridi ctions na tionales se trouve nt e n principe mieux placees que le 
juge internationa l pour se prononce r sur la necess ite d 'un e ingere nce 
da ns un domaine a uss i particuli e r e t sensibl e (voir, mutatis mutandis, 
Handyside c. Royaume-Uni, a rre t du 7 decembre 1976, se ri e A n° 24, p. 22, 
§ 48, Cha'are Shalom Ve Tsedek c. France [GC] , 11° 274 17/95, § 84, CEDH 
2000-VII, et Frette c. France, n° 365 15/97, § 4 1, CEDH 2002-1). Cela e ta nt, 
ii a ppa rti ent en premi e r li eu a ux autorit es lettonnes - et non a la Cou r -
d 'apprec ier la s ituat ion ree ll e de la la ngue lettonnc en Lettoni e e t de 
mesure r la gravite des facte urs la metta nt eventuell ement en per il. 
Or, da ns son a rret du 2 1 dece mbre 200 1, la Cour constitutionn ell e 
letton ne a conclu qu e la situa tion de la la ngue le ttonne cla ns !'e nse mble 
des ra pport s socia ux du pays e ta it e nco re rela tivement fragil e e t, pa r 
conseq ue nt, qu ' il e ta it necessaire de lui acco rd er une protec tion 
renforcee. La Cour ne pourrait mettre ce tt e apprecia tion en cloute que s i 
ce ll e-ci e ta it entachee d 'arbitraire, ce q ui n'es t manifes temen t pas le cas 
en !'occurre nce. 

Compte tenu de ce qui precede, la Cour admet que, comm e le 
Gouve rnement le souti e nt , ii ex iste un « but legitim e» en l'espece. E ll e 
conclut done qu e l' ingere nce litigieuse co rrespond a u ma ins a l'un des 
obj ect ifs en um eres a !'art icle 8 § 2 de la Convention , a savoir « la 
protection des droits e t li bert es d 'autrui ». 

c) L' ingerence est-elle «necessaire dans une societe de mocratique » ? 

Res te a exam in er si l' ingere nce litigie use e ta it « necessaire cl ans 
une socie te democra tiqu e», c'est-a-dire proportionnee au but legitim e 
poursuivi. A ce t ega rcl , la Cour ra ppe lle sa jurisprude nce Co nstante 
cl 'apres laq uelle, s i !'articl e 8 tend pour l'essenti el a premunir la 
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personne contre des ingerences a rbitra ires des pouvoirs publics, ii peut 
engendre r de surcrolt des obligat ions positives inherentes a un respec t 
e ffectif de la vie privee. La fronti ere entre les ob liga tions positives et 
nega tives de l'Etat ne se pre te pas a une definition precise; toutefois , 
clans les deux cas, il faut avoir egard au juste equilibre a menage r entre 
les intere ts concurrents de l' individu et de la societe (voir, parmi beaucoup 
d 'au tres, arret Stjerna precite, pp. 60-6 1, ~ 38). Lors de la de termina tion de 
ce t equilibre, ii echet neanmoins de tenir compte de la ma rge d 'apprecia­
tion la issee a l'E tat cl ans le doma ine en qu est ion. Or l'at tribution, la 
reconnaissance et !'usage des noms e t des prenoms constitu ent un secteur 
ou les particul a rit es nationa les sont les plus fortes e t ou ii n'y a prat ique­
ment pas de points de converge nce entre Jes systemes internes des Etats 
contracta nts. En effe t, ce domaine refl e te la grande diversit e des pays 
membres du Conseil de ]'Europe; cl ans chacun de ces pays, !' usage des 
noms propres est influence pa r une multitude de facteurs d 'o rdre hi sto­
rique, lingui st ique, reli gieux et culture], de sorte qu ' il es t extrem ement 
difficil e, vo ire impossible, de trouvcr un denomina teur commun. Par 
consequ ent, la marge d'apprecia tion dont jouissent en la matiere les 
a utorites etatiques est particulierement large (voir l'arret Stjerna precite, 
p. 6 1, § 39, a insi que la dec ision G.M.B. et K.M. c. Suisse precitee). 

Pour la Cour, ii en va de meme concernant !'indicat ion des noms et 
des prenoms d'origine etra nge re clans les docum ents officie ls. A cet 
egard , la Cour note le faible nombre d 'Etats ayan t ratifie la convention 
n° 14 de la CIEC, qui tend justement a introduire une ce rta ine uniformi­
sat ion en la matiere (voir ci-dessus «Elements de droit interna tional ») . 
De surcrolt, !'existence de ce tt e convention ne peut pas etre consideree 
comm e une so lution definitive a u probleme puisque son application 
pra tique peut engendre r des difficult es (vo ir nota mment l'a rre t de la 
Cour de just ice des Communautes europeennes cla ns l'affa ire precitee 
Christos Konstantinidis - ci-dessus «Elements de droit communauta ire»). 
En tout etat de cause, lo rsque les autorites competentes d'un Etat se 
trouvent confrontees a !'obliga tion de transcrire, clans une piece 
d'identite ou un autre document officiel, le nom d 'une pe rsonne 
origina ire d 'un pays dont la la ngue utilise une autre ecriture qu e cell e 
clans laque ll e le document doit etre redige , la differe nce entre les 
a lphabets peut rendre une tra nslitt e ration necessaire . Poursuivant 
toujours le meme obj ectif, a savoir !'integrat ion du porteur du nom clans 
!'e nsemble des rapport s sociaux du pays d 'accueil, ce tt e tra nslitt eration 
peut s'operer selon plusieurs methodes . La plus repandu e es t cependant 
la methode phonetique, qui vise a reproduire le plus fid e lement possib le la 
prononcia tion du nom en qu est ion cla ns la langue d 'origine. 

II en va autrement lorsque la form e d 'origine du patronyme en cause 
es t ecrite cla ns le meme a lphabet que ce lui clans leque l le docum ent doit 
etre dresse. La Cour obse rve qu e la grande majorite des Etats membres 
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du Conse il de !'Eu rope dont la la ngue ou les la ngues offi cie ll es utili se nt 
!'a lpha be t la tin ont opte pour une simple reproduction litterale du nom 
te l qu ' il es t ecrit cla ns la la ngue d 'orig ine, meme si la differe nce de va leur 
phone tique de ce rtains caracte res cla ns les deux langues es t susceptible 
d 'engendrer des difficult es et des malentendus qua nt a la prononcia tion. 
E n d 'autres t erm es, c'es t a lors l'ecri t ure et non la prononcia tion du nom 
qui l'emporte; ce tte a pp roche, inspiree du principe de ce rtitude juridique, 
es t pa r a ill eurs reOe tee a !'a rticl e 2 de la conve ntion n° 14 de la CIEC. 

En reva nche, en Lettoni e, les pa tronymes et range rs sont soumis a 
une transcription phone tique meme si leur fo rme d 'o rigine es t ecrit e e n 
ca racte res la tins; de plus, la plupa rt des pa tronymes sont munis d 'une 
te rmina ison Oex ibl e. Dans le cas d 'espece, la Cour constitutionnell e 
lettonne a reconnu qu e, vu les pa rticul a rit es g ra mma ti ca les de la langue 
lettonne, !'adapta tion de la g ra phie d ' un nom etra nge r eta it mo ti vee pa r 
la necess ite d 'assure r un usage correct de ce tte la ngue cl ans la docum enta­
ti on ofli cie lle. Ell e a releve nota mm ent qu '«en letton, un nom e tra nge r ne 
peut e tre inclus cl a ns un e phrase ( ... ) qu e s' il es t ecrit comm e ii se 
prononce et s' il es t muni d 'un e te rmina ison ». La Cour obse rve qu e cette 
ada ptation perme t a ux personnes mai tri sant le Jetton de prononce r le 
nom en qu es tion co rrecteme nt e t de l' inclure sans effort cla ns les phrases 
du la ngage courant, ma is qu 'ell e entraine inevita bleme nt une 
modifi cation de sa gra phie. 

La Cour ra ppell e que, cl a ns une a ffa ire issue d 'une requ e te individu ell e, 
elle n'a point pour tac he de controler cl a ns l'abstra it une leg isla ti on ou une 
pratiqu e contestee, ma is doit auta nt qu e poss ible se horner, sans oubli er le 
contex te genera l, a tra iter les qu es tions soul evees pa r le cas concret dont 
el le se trouve sais ie (voir, pa rmi beaucoup d 'autres, Olsson c. Suede (n' 1), 
a rre t du 24 mars 1988, sfr ie A n° 130, pp. 27-28, § 54; Lessaints monasteres 
c. Crece, a rret du 9 decembre 1994, sfr ie A n° 30 I-A, pp. 30-3 l , § 55, e t 
Amann c. Suisse [GC], n° 27798/ 95, § 88, CEDH 2000-11). De me me, 
e ll e souligne que le fa it qu ' un pays occupe une s itu a tion isolee qua nt a 
un as pect pa rticuli er de sa legislat ion n' impliqu e pas fo rce ment qu e 
pa reil as pect se heurt e a la Conve ntion, surtout cla ns un doma ine aussi 
et roit ement li e a ux traditions culturell es et historiques de chaque societe 
(voir, mutatis mutandis, F. c. Suisse, a rret du 18 decembre 1987, serie A 
n° 128, pp. 16-17, § 33). Pa r conseque nt, la Cour ne s'es tim e pas 
competente pour se prononce r sur le syste me le tton de tra nscription des 
pat ro nymes e n tant que tel. Sa se ule tache consis te a dire si !'adap ta tion 
de la g ra phie du nom de la requ erante, operee cl ans le cas d 'espece pa r les 
a utorit es na tiona les, peut s'ana lyse r en un e at teinte a ux d ro its de ce ll e-ci 
gara ntis pa r !'a rticl e 8 de la Conve ntion (arret Stjerna precite, p. 6 1, § 39, 
Hokkanen c. Finlande, a rre t du 23 septembre 1994, serie A n° 299-A, p. 20, 
§ 55, e t Ex-roi de Grece et autres c. Crece, n° 2570 1/94, decision de la Com mis­
sion du 2 1 avril 1998, non publiee ). 
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Da ns la prese nte affa ire, la Cour reconnalt qu e, comme la requerant e 
es t obligee d 'utilise r la gra phie « Me ncena» cl ans les documents offi cie ls 
e n Lettonie, ce ll e-ci es t exposee a un ce rt ain nombre de problemes et 
de desagrements d 'ordre pra tiqu e. T outefoi s, ii ressort des explication s 
fourni es par l' in te ressee que lesdits desagrements ne res ult ent pas d e 
ce tt e nouvelle graphie en ta nt qu e te ll e (ce la se ra it le cas, pa r exemple, 
si le nom ainsi orthogra phic ava it une signification gross ie re ou ridi cule), 
ma is plut6 t de la difference entre la ve rsion ada ptee e t la ve rsion d 'orig in e 
du pa tronyme. La Cour cons tate neanmoins que, lorsqu 'e lles ont 
regleme nte la transcription phone tique des noms propres etrange rs, les 
autorit es let tonnes etaie nt conscientes de ce probleme. Pour y re medier, 
el les ant en premier li e u confirme !'equiva lence juridique des deux 
ve rsions du nom, cell e d 'orig in e et ce lle ada ptee (voir !'article 6 du 
regleme nt n° 174 - ci-d essus «Le droi t in te rn e pe rtinent »). En second 
li eu, el les ant prevu la poss ibilite d ' indiqu e r, cl ans le passeport , la g ra phi e 
d 'o rig ine du pa t ronyme de son port eur . La Cour note en pa rticuli er que, 
cla ns son arre t du 21 decembre 2001 , la Cour constitutionnelle lettonn e a 
reconnu qu e les effo rts initi a lement deployes pa r les autorites nationa les 
sur ce deuxieme point etaie nt insuffi sants; a ce t egard, el le a juge q ue la 
page 14 du passeport, ou fi gurait la ve rsion d'orig ine du no m, const itu ait 
un encl roit t rap di scret par rapport a la graphie adaptee, inscrite a la page 
principa le; cet eloignement etait clone de na ture a e nt rave r ]' iden tifica­
t ion de l' in teressee. Le reglement n° 245, aclop te a la sui te de cet a rret et 
e n tre en vigueur le ice juille t 2002, vise a repare r le defaut susme nt ionne 
en reduisan t l'ecart entre Jes de ux gra phies. Deso rm ais, la vers ion 
d'o rig ine du no m est inscrite a la page 4, juste a pres la page principa le, 
ce qui pe rmet, cl 'un e maniere plus sure et plu s ra pide, de saisir visuell e­
me nt les de ux g ra phi es du pa tronyrne et de s'assurer de leur equivalence. 

Pa r a ill eurs, la Cour re leve q ue !'art icle 15 du reglement n° 245 precite 
permet a tou te personne concernee d'obten ir un nouveau passepor t le t ton 
meme si so n passepor t act uel est e ncore valicle. Ce la e tant , el le ne vo it pas 
d'obstacles obj ecti fs e t ree ls ace q ue la requ erante echange son passepo rt 
act uel contre un e piece cl' ide n tit e confo rme a ux ex ige nces dud it regle­
ment . La Cour ne conteste pas que le rapprochement des de ux versions 
du patronym e li t ig ie ux ne peut suffire a elim iner tous les cl esagreme nts 
men tionnes par la requ erante. Q ui plus est, ii n 'est pas exclu qu e, cla ns 
certains cas, ce la pui sse souleve r des problemes qu ant a l'exe rcice des 
d ro its garant is pa r la Conve nt ion. Pour cette raison, les a u tor ites 
nat ionales devra ient continuer a surve ille r e t roite ment ce domaine (voir, 
mutatis mutandis, Sheffield et Horsham c. Royaume-Uni, a rret du 30 juillet 1998, 
Recueil 1998-V, p. 2029, § 60, et Christine Goodwin c. Royaume-Uni [GC], 
n° 28957/95, §§ 74-75, CEDH 2002-VI) afin de prendre, le cas echeant, 
des mesures adequates. Toutefo is, cl a ns le cas d 'espece, ell e n'est pas 
convaincue que ces desagrements at teigne nt un degre suffi sant de 
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gravite pour const itu er une ingere nce disproportionnee cla ns la vie privee 
ou fa milia le. En pa rticuli e r, ii ne resso rt pas du doss ier que )'u t ili sation de 
la g ra phi e «Mencena» a it empeche la requ erante d 'exe rce r )'ense mble de 
ses d roits politiqu es, economiques e t sociaux reconnus pa r la Consti t ution 
et la legisla tion le ttonn es, y compris le droit de qui t te r la Le ttonie e t d 'y 
reve nir ; la Cour constituti onne ll e lettonne l'a pa r a illeurs releve cl a ns son 
a rret du 2 1 decembre 2001. De meme, la Cour consta te qu e la requ erante 
ne s'es t j a mais vu refu se r l'entree e t le sejour cl ans un Eta t etra nge r, seul e 
ou avec son mari , du fait de la differe nce des deux graphies du nom en 
qu es tion. Qua nt a la necess ite de fo urnir a ux autorites e tra nge res des 
explica tions supplementa ires sur ce point, la Cour n'es tim e pas que ce 
fa it soit suffisamm ent grave pour rendre l' ingere nce disproportionn ee au 
sens de )'articl e 8 § 2 de la Conve nti on ; en tout eta t de cause, le ri squ e 
de malentendu cl ans ce domaine ne peut pas e tre evite tant q ue les 
docum ents de voyage et Jes pieces d 'identit e du monde enti e r ne seront 
pas compl etement unifi es. 

E n resum e, la Cour es tim e que les autorit es lettonnes n'ont pas 
outrepasse la ma rge d 'apprecia tion qui leur es t reconnu e en la ma ti e re. 
II s'ensuit que la requ ete doit des lors etre rej etee comme eta nt 
manifestement mal fond ee, en application de !'a rticl e 35 §§ 3 et 4 de la 
Conve ntion. 

Pa r ces motifs, la Cour, a l' unanimite, 

Declare la reque te irrecevabl e. 
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SUMMARY1 

Transcription of a surname of foreign origin in a passport 

Article 8 

Private life - Family lije - Transcription of a surname of foreign origin in a passport - Rules 
governing the use of surnames - Original spelling of a surname of foreign origin altered in 
identity papers owing to the a/Jplication of the phonetic and grammatical rules of the national 
language - Extent of the difference between the two written forms - Inteiference - Measures 
to protect a national language - Protection. of the rights and freedoms of others - Necessary 
in a democratic sociery - References to surnames and forenames of foreign origin in q/ficial 
documents - Margin of appreciation - Phonetic transliteration and grammatical adaptation -
Proportionality 

* 
* * 

After marrying Mr Mentze n, a German nat ional, a nd ta king his name, t he 
applica nt made an applica tion to the Latvian authorities to replace her existing 
Latvian passport, which had bee n iss ued in her ma iden name, with a new passport 
in her marri ed nam e. On the ma in page of her new Latvian passport, which 
conta ined a ll the passport holder's bas ic detai ls, her surna me was recorded as 
"Mencena", not "Mentzen". This change had been made in accordance with 
regulations governing the transcription and identification of names in Latvian 
docum ents. The regulations required a ll na mes to be written "in accord ance with 
the spell ing rul es of the Latvian literary language" and to be "as close as poss ible to 
their pronunciat ion in th e language of origin". In accordance with thos e rul es, 
the le tters "tz" were replaced by "c", which is pronounced [ts] in Latvian and has 
the same phonetic value. Likewise, the inO ect iona l ending "-a" was added to the 
applicant 's surna me, denot ing the feminine nom inat ive singular. In th e section of 
the passport entitl ed "Special remarks" - toward s the end of the passport aft er the 
other relevant persona l informa tion - a specia l sta mp ce rtifi ed that the original 
form of the surname was "Mentze n". The applicant had sought permiss ion to use 
her husband 's surname "Mentzen" because its transcription into Latvian wou ld 
have mea nt she a nd her hu sba nd having different surnames in their id entity 
papers. However, the Latvian courts confirm ed that th e applicant 's German sur­
na me had to be phonet ically t ra nscribed and grammatically adapted into Latvian. 
They found that th e Latvian authoriti es had correctly applied and interpreted 
La tvian law which, by requiring surnames of fo reign origin to be written as they 
were pronounced in Latvian with the adjunction of the appropri ate inO ectional 
ending, sought to protect the Latvia n language. The Constitutional Court stated 
th at the Latvian transcr iption of foreign surnames in official documents iss ued 
by the Republic of Latvia was intended to prot ect and consolidate the use and 

I. This summary by the Regis try does not bind the Court. 
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statu s of Latvian as the officia l language on na tional territory and to promote t he 
stabi lity of the La tvi an language system. While that enta il ed complications in the 
appl icant\ da ily life, as it mea nt she had to provide additional ex plana tions about 
the nature or her rela tionship with he r husband, the applicant had not been 
prevented from exe rcising her rights, such as to cross borders, to vote in elections 
and to receive mail. The Constitutional Court concluded t hat th e inconve nience 
the applicant had suffered in her da ily li fe did not constitute a sufficient reason 
for not applying th e rul es. Furthermore, the applicant 's surna me had not been 
transformed s ince, a lthough the transcription res ulted in a n a ltera tion to her 
surn ame, it did not consti tute its transla tion in to Latvian , but its adapta tion to 
the grammat ical particula rities of th e Latvian language. The Constitutional 
Court add ed th at, in order to reduce as far as possibl e the inconvenience caused 
by the transcript ion of a pe r on's name, the indication or th e origina l form or the 
fore ign surname shou ld be made more a pparent in the passport and moved 
phys ically close r to its adapted written form in La tvian . Passports are the main 
form of identity papers for citi zens in La tvia. 

Held 
Articl e 8: The Court found tha t the case concern ed regul a tion of th e use of a 
surname, not a compulsory change of name. The implementation of such rules 
could constitute "interference" with the rights to res pect for private a nd fam ily 
life. The visua l d ifference be twee n the adapted written form ("Mencena") a nd the 
origi na l written form ("Mentze n") was sufficiently great to cause th e ordina ry 
observer to qu es tion the eq uivalence or th e two written forms, a situa tion tha t 
was liable to cause the applica nt probl ems and inconveni ence in her socia l a nd 
profess ional life a nd, when she a nd her husband used their respect ive passports, 
to make th eir joint id entifica tion as a family un it difficult. Conseq uently, th e 
phonet ic transcript ion a nd grammatical adaptation of th e app li ca nt 's surn ame 
carri ed out to the det rim ent of the origin al spe llin g amounted to interfe rence 
with he r right to respect for her priva te and fam ily life. Tha t inte rference was in 
accord ance with the law. As to the object ives pursued, the La tvian Constitut ional 
Court had cited th e need to protect the officia l langu age of the State a nd the 
Governm ent had a lso pleaded that ground. The Court stated that by ma king a 
language its officia l la nguage the Sta te undertook in principl e to gua rant ee its 
citizens the right to use tha t langu age both to impart a nd to rece ive informa tion 
without hindrance, not only in th eir priva te lives, but a lso in th eir dea lings with 
the public authoriti es. In th e Court 's view, it was first a nd fo remos t from 
that perspective that measures intended to protect a g iven language had to be 
consid ered. The La tvian Constit utiona l Cou rt had concluded tha t th e situa tion of 
the La tvian language in the country's social relat ions as a whol e was st ill rela tively 
fragile and, consequ ently, th a t it was necessary to afford it additional protection. 
Tha t assess ment was manifes tly not arbitra ry. The Court accepted tha t th e 
int erfe rence pursu ed at leas t one "legitimate a im '', nam ely " the prot ection or th e 
rights and freedom s of ot hers". As to wheth er the interfe rence was nece sary, th e 
States enj oyed a particula rly wid e margin of apprecia tion when it ca me to th e 
entry of surnam es and forenames of foreign origin in officia l docum ents. Wh en 
the competent a uthoriti es of a State found themse lves under an obligat ion to 
transcribe in an identity pape r or other official docum ent th e name of a person 
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rrom a coun try whose la nguage used a different form or wr iting to th at us ed in the 
docum ent they were req uired to draw up, the difference between th e a lphabe ts 
could make trans literat ion necessary. Various me thods could be used to effect 
such trans li teration while sti ll pursing th e same objective or integrat ing the 
beare r or the name into the entire range or socia l re la tions in th e host country. 
Un li ke the position in the vast majority or the member States or the Council or 
Europe, in La tvia fore ign su rnames were subj ect to phonetic transcript ion even ir 
t.hP.ir origina l form was written in Latin cha racters, added to wh ich most surnames 
had an infl ectional ending. In Latvian, a fore ign surnam e cou ld not be included in a 
se nt ence unless it was written in the way it was pronounced and had a n ending. 
That adapta tion inevitably enta iled a n a lterat ion to the written form. The fact 
that a country found itselr in an isolated posit ion as rega rds one aspect of its 
legislat ion did not necessa rily imply that that aspect offend ed th e Convention, 
pa rticularly in a fi e ld tha t was so close ly bound up with the cul tura l a nd historica l 
tradit ions or each society. In the case before the Court , the applica nt was exposed 
to a number or practica l problems a nd dirflculties as a resu lt or th e obliga tion to 
use the written form "Mence na" in orfl cial docum ents in Latvia. Howeve r, in order 
to remedy tha t problem, the La tvian regula tions confirm ed that th e two versions or 
the name were equivalent in law a nd mad e it poss ible for th e origina l writt en form 
or the surname to be entered in the passport. Rece nt regulat ions provid ed for th e 
origina l ve rsion or the su rname to be ente red immediately arter th e ma in page, 
thu s enabling orflcials to make a visua l compa rison or both wri tt en forms a nd to 
satisry themselves or th eir equiva lence. The applicant was entitled to apply for 
a new passport complying with those requirements. Whil e a ll th e dirflculti es th e 
applicant had compla ined or had not th ereby been elimina ted, they were not 
ser ious enough to amou nt to disproportionate interrerence with her private a nd 
fam ily ti re. The use or th e fo rm "Mencena" had not prevented the applicant rrom 
exe rcising a ll he r political, eco nom ic a nd socia l rights recognised by Latvian law, 
including th e r ight to leave La tvia and retu rn th ere, a nd she had neve r bee n 
rerused permiss ion to ent er or stay in any foreign State, eith er a lone or wit h her 
husband , as a result or the d ifference betwee n the two written forms or her name. 
In short , the Latvian authori ties had not ove rst epped th e margin or appreciat ion 
th ey were affo rd ed in that sphere: manires tly ill-founded. 
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THE FACTS 

The applicant is a Latvian nationa l who was born in 1972 and currently 
lives in Belgrade (Serbia and Montenegro). The respondent Government 
were represented by Ms I. Reine, their Agent. 

A. The circumstances of the case 

The facts of the case, as submitted by the parti es, may be summari sed 
as fo llows. 

1. The change in the written form qf the applicant's surname 

On 29 December 1998 the applicant married a German national, 
Mr Ferdinand Carl Friedri ch Mentzen. The ma rri age was ce lebra ted a nd 
registered at Bonn II Registry Office (Standesamt Bonn II) in Germany, 
which delivered a marri age ce rtificate (Heiratseintrag) to the couple the 
same day. In the marriage certificate, the applicant was given her 
husba nd 's surname "Mentzen". 

In August 1999 the applican t asked the ationali ty and Migrat ion 
Service of the Latvia n Ministry of the Interior (IekSlietu ministrijas 
Pilsonibas un migriicijas lietu piirvalde - "the ationality and Migration 
Service") to replace her form er Latvian passport that had bee n issued 
in her maiden name with a new passport in her marri ed na me. She made 
an express request for her new surname to be retranscribed correctly, 
without a ny a mendment. 

On 10 September 1999 the Nationality and Migration Service issued 
the applicant with a new La tvian passport. However, on page 3, th e main 
page containing a ll the pass port hold er's basic details, her surname 
appeared as "Mence na", not "Mentzen''. Officials at the Nationality and 
Migration Service explained to the applicant tha t the changes in the 
written fo rm of her surname had been made on the basis of Regula tion 
no. 174 on the transcription a nd id entification of forenam es and sur­
names in documents , which required all surnames and forena mes to be 
reproduced "in accordance with the spelling rules of the Latvian literary 
language" and "as near as possible to their pronuncia tion in their or iginal 
language". Consequent ly, the affricative consonant "tz" was replaced by 
the lett er "c", which is pronounced [ts] in Latvian and therefore has the 
same phonetic value. Likewise, the inflectional ending "-a" was added to 
the applicant 's surname, denoting the feminine nominative singular. 
However, in the sect ion entitl ed "Special remarks" ("lpasas at;:;imes") on 
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page 14 of the passport, the a tiona lity a nd Migration Service a ffix ed a 
specia l stamp certifying that the or iginal form (originiiiforma) of the 
surname was "Mentze n". 

After trying in vain to persuad e the officia ls a t the Nat iona li ty a nd 
Migration Service who had issued her with the passport to rectify the 
wr it ten fo rm of her surname, the applicant lodged a n interna l appeal 
with the departmental head. She a rgued among ot her th ings tha t the 
phonet ic transcript ion and grammatical adapta tion of her surnam e had 
violated her right to respect for her fami ly life, as gua ra nteed by Article 8 
of the Convention. On a n unspecified da te, the departm ental head dis­
missed her appeal on the grounds that page 14 of the passport provided 
the or iginal vers ion of the surname "Mentzen" in a ny event a nd tha t the re 
had the refore been no a ltera tion to the surname . 

2. The court proceedings 

The applicant issued proceedings against the Nationa li ty a nd Migra tion 
Service in the Cou rt of First Instance of the Riga City Centre District, 
which dismissed her claim in a judg ment of 23 Ma rch 2000. Afte r 
refe rring to an opin ion of the li ngui st ic consu ltat ions departme nt of the 
Institute of the Latvian La nguage (Lat viefu valodas instituta Valsts valodas 
konsultiiciju dienests) dated 2 1 Dece mber 1999, which sta ted tha t the 
transcription of the German nam e "Mentzen" into La tvian had to be 
"Mence na" for a woma n, the Court of First Instance found that the appli­
cant 's su rna me had bee n transcribed in accordance wit h the a pplicable 
regula tions, na mely Regul a tion no. 3 10 on the passports of Latvia n 
citi zens, and Regulation no. 174 on the transcrip tion a nd ident ification of 
for enam es a nd surna mes in docum ents. It also pointed out tha t persons 
finding themselves in tha t situation could a lways have the original form of 
their surname entered in the section of the passport entitl ed "Special 
remarks" if they so wished. 

The a pplicant appealed against that judgment to the Riga Regional 
Court , a rguing, inter alia, that the Court of First Instance had miscon­
strued the domestic legislat ion. In her appeal, the applicant criticised the 
very principle of "La tvianisat ion" of the writt en form of for eign surnames 
and forenames. In her submiss ion, the two sets of regula t ions cited in 
the impugned judgment violated the right to respect for private li fe 
guara nteed by Article 8 of the Convention and Art icle 96 of the La tvian 
Constitution. The app licant a lso pointed out tha t neither th e Officia l 
Language Act nor the relevant regula tions required any gramm atical or 
spelling cha nges to foreign trademarks or commercia l underta kings . That 
being so, it was questionable whether such a pract ice with regard to names 
was either necessary or proportionate. Last ly, the applicant said tha t, 
owing to the cha nge in the writt en form of her surnam e, she and her 
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hu sband now had two d iffe rent surnames in their id entity pape rs, which 
made t heir identification a me mbers of t he sam e fam il y more diffi cult. 

In a judgment of 24 O ctober 2000, t he Regional Court dism issed the 
a pplicant 's a ppea l. After noting that the Nationality a nd Migrat ion 
Se rvice had fully compli ed with t he a pplicable law and regulat ions, 
it acce pted that the s ituat ion compla ined of could be regard ed as 
interference with the ri ght gua ranteed by Article 8 of the Conve ntion. 
H owever, it considered that the in te rfe rence , which was inte nd ed to 
protect the Latvian language, wa consistent wit h the second pa ragraph 
of that provision. With regard to th e a pp li cant 's submiss ion tha t different 
rul es app li ed to tradema rks a nd company na mes, the Regional Court 
consid ered that it had no bearing on the case before it , since people's 
names fe ll into a completely different catego ry and we re gove rned by 
specia l rul es. 

The a pplicant appealed on points of law to the Cassat ion Division of 
the Supreme Court, a rguing, inter alia , that the protect ion of t he La tvian 
la nguage cou ld not be a legit im a te a im for wh ich res trictions were 
permitt ed by Article 11 6 of the Const itut ion a nd Art icl e 8 § 2 of the 
Conve ntion. In a judgment of 3 1 J an uary 200 1, the Cassat ion Division 
dism i sed her appea l, holding t hat, since t he or iginal form of th e surname 
"Me ntze n" a ppeared on page 14 of her passport , th ere had bee n no 
viola t ion or he r r ight to respect for her priva te life. 

3. The proceedings in the Constitutional Court 

Afte r a me ndm ents to the Const itut ional Court Act (Sa tversmes tiesa) had 
come into force, the app licant lodged an appea l (konstitucioniilii sudz.fba) 
with that court see king a declaration that section 19 of th e Official 
Language Act a nd Regulat ion no. 295 on the transcription and identifi ca­
t ion of for ena mes and surnames were unconstitut iona l. She submitted 
tha t the impugned provisions contrave ned Articl es 96 a nd 11 6 of the 
Latvia n Constitut ion. 

Th e Const itut ional Court decided the issue in a judgment of 
2 1 Dece mber 200 1 (case no. 200 1-04-0103). After acknowledging that 
surna mes came within the scope of private life, it stated: 

(2) The Consti tutiona l Court acce pts the a pplicant 's a rgument tha t the 
'La tvia nisation' [tatviskoJ'ana] of her surname affected her emotiona lly. Th e fact tha t her 
urna me is not spelt in the same way as her husband 's is a source of unpleasantness a nd 

socia l inconvenience. It mak es daily life more complicated, as she has to g ive add itional 
explana tions on her re la tionship with he r partne r. Whi le the misunders ta ndings a re 

eventu ally clea red up, it a ll takes tim e. 
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... One of the main functions ... of the fore name and surna me is to ma ke ii poss ible lo 

ide nt ify people and to de te rmin e th e relationship of the person conce rned with his or her 
fa m ily. 

In view of the applicant 's psycho logica l a1ti1ude lo 1he tra nsc ribed surnam e a nd 

th e complica ti ons it e nta il s in dai ly life which, especia lly a broad, can be see n in the 

difficulty wh ich others have in determining her rel a tionship with her fa mily, a nd since 

the stabi lity of the surname affects not only 1he individua l's priva te life bul a lso 1he 

interes ts of society, the provis io n requir ing foreign surna mes in pass port s issued in 

La tvia lo be transcribed in accorda nce with the t raditions of the La tvian la nguage and 

it s lingui sti c rules must be conside red 10 constitute int erfe rence in priva te life. 

(3 .1 ) ... (The) int e rference in the applicant 's priva te li fe is in accorda nce with lhe 

law, as it has been provided for by regul a tions issued by lhe Ca bine l. 

(3 .2) The app licant 's argumcnl th at the Latvia n transc ription of her surnam e does 

not pursue any of" the afo re mentioned lcg i1im a lc a im s is withou t basis. Na mes arc one of 

the fea tures of lang uage a nd the iss ue of the rul es app licable the reto a ffects th e emire 

sys tem of la ng uage. h can be seen from the ea e fil e 1ha 1 the a pp li canl in fact criti cises 

1he ve ry principle of l ra nscribing f"o rc ig n surna mes, which is a cl1a racteri s1ic of 1h e 

La tvia n la nguage. Conseq uenli y, in order to d etermine whe the r 1h c int e rfere nce 

pursues a legitim a te aim , ii is necessa ry lo exa mine the ro le of the La tvia n la nguage in 
La tvia. 

By declar ing lha t the offi cia l la nguage of I he Re public of La tvia is La tvian, Article 4 of 

the Cons1i1u1ion accords it cons li!lltiona l status. The constilutio na l slalus oft he offi cia l 

language re inforces lh e lega l bas is fo r the use of La tvian in docum e nts iss ued by th e 

Repub li c of Latvia. Rega rd be ing had lo 1h e facl tha t a La tvian citi ze n's pass port is a n 

offi cia l docum ent tha t nol on ly id ent ifi es the pe rson conce rn ed, bul al so a u es ls to a 

perm a nenl lega l link be twee n the individu a l a nd the Sta le, 1ha1 person's surna me a nd 
fore name must be writt e n in th e offi cia l la nguage . 

... Th e Constitution a l Coun agrees with 1he opinion of the cx pc n ... tha t th e surname 

is used not just by the pe rson so na med, but a lso by society. Consequ cnli y, surn a mes 

mus l be regula ted ... fo r the conve nie nce of membe rs of society. 

Owing lo hi stori ca l fac tor s, i11 pa rti cula r 1he fact 1ha1 1he p roponion nf La tvians 

[of ori gin] on the na tiona l te rritory has dimini shed during the course of the twe111ie1h 

ce ntury, the La tvia n na tion represe nt s onl y a minorit y in some la rge lawns, including 

Riga .. ., a nd lhe La tvia n la nguage has only recently recove red it s slatus as 1hc offi cia l 

la nguage . The need 10 protect the officia l language a nd to conso lidate it s use is, 

the re fore, closely link ed lo the democrati c regim e oft he La tvia n Sta le . 

Rega rd being had lo 1hc fact tha l, ... in the conlexl of g loba li sa ti on, La i via is th e only 

place in th e world where 1hc exi s te nce and dcvc lopmenl ofih e La tvia n language and, by 

the same token, 1hc La tvia n na tion, ca n be guara nteed, a restricti on or limila lion on the 

use of [1his] la nguage ... on th e na tiona l territ ory constitutes a 1hrca1 10 1hc democra tic 
regime of the Sta te. 

(In a rece nt judgme nt ,) the Consti1u1iona l Courl of Lithuan ia a lso came LO the 

conclusion tha t th e offi cia l la nguage he lps to prese rve na tiona l ide ntity, unit es the 

nation , a nd se rves to express na tiona l sove re ig nty a nd the indivisibility of 1hc Stale. 
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Tha t be ing so, th e purpose of the interference in the applicant 's priva te life was 

to protect the ri ght of other res ident s of Latvia to use the La tvia n la nguage free ly 

throughout th e na tiona l te rrit ory a nd to protec t the de mocratic regim e of the Sta te. 

Accordingly, the inte rfere nce .. . pursued legitima te a ims. 

(4) [It] is necessa ry to exa mine wheth er the inte rference [in issue] was propor-

tiona te to the legitim a te a ims [it pursued]. 

(4. 1) .. . the Cons titutiona l Court has no doubt tha t the writt e n fo rm of na mes in 

documents has a dir ect bea ring on the o the r spheres in which th e la nguage is used, as 

they a re close ly conn ected . If the writt en form of fore ign na mes in docum ents we re only 

pe rmitt ed in their ori gina l fo rm, it would be cohe rem a nd logica l fo r the ir use [in thi s 

form] to spread prog ress ive ly, beca use na mes a re used in different tex ts. It is imposs ibl e 

to isola te the writt en fo rm of foreig n na mes in identity pa pers from [th eir writt e n form 

in other types of rl ocum ent] . Tha t would se ri ously threa te n the qua lity of the La tvia n 

la nguage and , the refore, the function of [thi s] la nguage in society ... 

The ev idence in the case fil e shows tha t the (im pugned] interference has not pre­

ve nted the applica nt ... from exe rcising o the r rights she possesses, such as to cross he r 

a nd ot her Sta tes' borde rs, to vote in e lecti ons a nd lo rece ive ma il. Th e inconve ni ence a n 
individua l mig ht suffe r in hi s or her d aily life docs not constitute a suffi cient ground fo r 

not app lying rul es tha t a re t he con eq ue nce of the la nguage's offi cia l sta tus. 

The Constitutiona l Court considers tha t the da mage to the functioning of the Latvia n 

la nguage as a s ing le syste m tha t wou ld result from writing fo reign na mes in their 

orig ina l fo rm only wo uld outwe igh the inconve nience individua ls migh t suffer as a 

result of us ing a pass port issued in a surna me tra nscribed in acco rda nce with th e 

t raditi ons of the La tvia n la nguage. 

In these circumstances, the fun ctioning of the La tvia n la nguage as a single sys tem .. . 

constitutes a soc ia l necess ity, not a whim of the Sta te a uthoriti es. 

In some cases, transcription of th e surname may ma ke it more diffi cult to identify a 

person or to de te rm ine hi s or her relat ionship with hi s or he r fa mi ly (pa rtne r). H owever, 

th e inte res ts in pro tec ting La tvia n as th e ofli cia l la nguage a nd, therefo re, in pro tecting 

th e de mocra tic Sta te sys te m, justify [thi s inte rference]. 

(4.2) The app licant 's a ll ega ti on t ha t the surname tha t she acquired by ma rri age has 

been tra nsfo rmed is un fou nded. Th e tra nscription [atveide] of a na me docs not consti t u1 ~ 
its tra nsla tion into La tvia n (it is not the La tvia ni sa tion of the noun [as such]), but it s 

ada pta ti on to the grammat ica l pa rti cula riti es of th e La tvian la nguage. 

There a re a la rge numbe r of sys tems of wr iting in the wo rld , which a re wide ly used, 

a nd the diffe rences be twee n the m ma ke it obj ecti ve ly imposs ible when pass ing from 

one sys tem to a nother to prese rve the orig ina l fo rm. Du e to the differe nce between 

a lpha bets, a bsolute confo rmit y to the ori gina l is imposs ib le even be twee n la nguages 

using La tin characters. In Latvian , s ince t he beginnings of writt e n la nguage, the 

se ttl ed practi ce has been to transcribe fo reign na mes acco rding to their pronuncia ti on 

in the ori gina l la nguage, not the ir writt en form. Regula tion no. 295 tra nsla tes th is 

principle gove rning the writt e n form of fo reign na mes, which is a cha rac te ri stic of the 

La tvian language, into a lega l rnl e . . 

Both the (Officia l] La nguage Act a nd Regula tion no. 295 refer to rul es of lit era ry 

la nguage .. .. [At] the base of La tvia n gramm a r a re declensions. The word endin gs 

indica te the gender a nd number of ordina ry a nd proper nouns a nd th e fun ction of the 
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word in the sentence. The declinable word-end ing of a na me indica tes the gender of the 

bearer of the name. In many lnclo-European la nguages (such as Eng lish, German a nd 

French), e ithe r na mes have no grn mma tica l gende r or no distinction is made in the form 

of ma le and fema le surna mes. Conseque ntly, in these la nguages, fore ig n na mes can be 

inco rporat ed into a se ntence in thei r ori gina l form without d es troying the gra mm a tica l 

sys tem of the la nguage. However, in La tvi an, a foreign surname cannot be included in 

a sente nce ... unl ess it is writt en in the way it is pronounced a nd has a n ending. 

Conseque ntl y, the traditions gove rning the writt en for m of foreign nam es a re based on 

th e gra mm atica l panicu larities of the La tvia n la nguage. 

Th e Cons titutiona l Court ca nnot therefore acce pt the a ppl icant 's submiss ion tha t the 

damage to her rights is grea te r tha n the be nefit to the Sta te. With a limi tat ion of thi s 

son o n the priva te life of the individua l, the Sta le enha nces the stab ility of the La tvi a n 

language sys te m. Compliance wi th the codifi ed traditional rul es .. . in a ll sphe res of use 

a nd writing of na mes, including docum ents, plays an integra l role in the concre. te 

hi sto ri ca l circum stances of t he Sta le in es tab lishing the sta tus of th e officia l la nguage . . 

('L3) In o rder to reduce the inconve nience caused by th e transcription of a person's 

na me as far as poss ible, the [Officia l] Language Act provides : '[Whe n] the pe rson 

conce rned ... so wishes a nd is a bl e lo produce docum enta ry ev ide nce [of it], the ori gina l 

fo rm of the foreig n surna me sha ll be indica ted in th e pass port , in addition Lo hi s or her 

fo rena me and surna me as tra nscribed .. .' 

The meaning of the ex press ion ' in addition to' [pa/;ildus] has bee n de fin ed by the 

Cabine t in it s Regula ti on no. 3 10. Paragraph 6 of thi s regula tion provides: ' ... when the 

person conce rned so wishes, the ori ginal form of hi s or he r surnam e a nd fore na me sha ll 
be e nt ered in the section "Special remarks", in acco rdance \vith the docu mentary 

evidence [supplied] .. .' . 

However, section 3 of Direc ti ve no. 52 iss ued by th e head of the Nationa lit y a nd 

Migra tion Office ... provides for th e ori gina l form to be ente red onl y on page 14 of the 

pass port , tha t is lo say a ft er the o the r [rel evant persona l] deta il s. 

Regard being had lo the fac t that , by choosi ng l he place where the ori gina l form of the 

surna me ... should be ente red, the Cabinet has not cl one a ll in it s powe r lo e nsure that 

the transc ription of th e surna me causes the leas t ha rm to t he individu a l, the provision of 

Regulation no. 3 10 .. ., which provides tha t the ori gi na l fo rm .. . is lo be entered in the 

fi eld 'Specia l re ma rks', constitutes di sproportiona te interference with priva te life ... a nd 

is the refore incompa tible with Article 96 of the Constitution a nd secti on 19(2) of the 

Officia l La nguage Act. " 

On the basis of th is reasoning, the Const itutional Cou rt found 
sect ion 19 of the Official La nguage Act, which es tablish es the genera l 
principle that for eign surnames a re to be transcribed phonetica lly and 
adapted gra mmatically, consistent with Art icle 96 of the Constitut ion. 
However, it decla red the regulation requiring the origin al form of the 
surname to be indicated on page 14 of the passport and not in a more 
visible location nea re r the front to be unconstitut iona l, having regard to 
the fact tha t the main page of th e passport was page 3. The Constitut ional 
Court stated in particular tha t these provisions, including sect ion 3 of 
Direct ive no. 52, wou ld cease to be effective a nd wou ld lapse on I July 
2002. 
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B. Relevant domestic law 

1. Constitutional and legislative provisions 

Article 4 of th e Latvian Const itution (Sat versme) provides: "The Latvian 
language is the offic ia l language in th e Republic of Latv ia." Article 96 of 
the Const itu tion guarantees "inviolability of private life, the hom e and 
correspond ence". Howeve r, Articl e 11 6 permits res tri ctions on the 
exe rcise of that right in order to "protect the rights of othe rs, the 
democratic structure of the State, pub lic safety, we lfare and moral s" . 

Sect ion 3 of the Forenames and Surnames (Written Form in 
Documen t ) Act of I March 1927 (Likums par vardu un u;;:,vardu rakstfbu 
dokumentos), wh ich has been repealed , la id down that forenam es and 
surnames of foreign or ig in were to be written as they were pronounced in 
Latvian, with the adj unction of the appropr iate innectional e nding. 

Section 18 of the former Linguistic Act (Valodu likums), which was in 
force unti l 3 1 August 2000, provided: 

" La tvia n names sha ll be used in accorda nce with Latvian traditions a nd the rul es of 

the la nguage. 

Na mes of foreign orig in sha ll be transcribed and used in La tvia n in accordance with 

the rul es of transcription [alveide] app li cab le to na mes of fore ig n ori gin." 

Sect ion 19 of the new Official Langu age Act (Valsts vafodas likums ), which 
was passed on 9 Dece mbe r 1999 and came into force on I September 2000, 
reads as fo llows: 

"( I) I a mes sha ll be transcribed in accordance with th e traditions of the Latvi an 

language and the rules appl icable lo lit erary language, rega rd being had to the 

provisions of subsection (2) of thi s section . 

(2) Th e hi stori cal form of the fam il y surnam e of the person conce rned or, if he or she 

... so wish es and is able to adduce documentary evide nce [of it ] , the or igina l form uf the 

foreign surnam e trans literat ed into the Latin a lphabet , shall be entered in the passport 

and birth ce rtifica te in addi ti on to hi or he r forename a nd surname transcribed in 

accorda nce with the curre nt forms oft he Latvian language. 

(3) Regulations shall gove rn th e spe lling a nd ident ificat ion of forenam es and 

surnames and the spel ling and use offorr ig n names in th e Latvian l.ang uage .'1 

2. Regulations adopted before 21 December 2001 

The relevant parts of Regulation no. 174 of 14 May 1996 on the 
transcription and ide ntification of forenames and surn ames in docu­
ments (Noteikumi par vii.rdu un u;;:,vardu rakstfbu un identifikii.ciju dokumentos) 
provide: 
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Paragraph I 

" .. . In a ll docume nts draft ed in the offi cia l la nguage, the person's na me a nd surna me 

shall be writt en in accorda nce with the spelling ru les of the La tvia n li terary la nguage, 

using only the le tt ers of th e a lph abet or the La tvia n lit era ry la nguage. All forenam es a nd 

surna mes (with the exception of indeclinable forena mes a nd surna mes) mus t have an 

e nding tha t conforms lo the rules gove rning nouns a nd adj ect ives in the La tvi a n 

la nguage. The names of people of the fe male sex must have the ending of the feminine 

gend er. The forena mes a nd surna mes of fore ig n origin ending in o, -a, e, i, i, -u, -Cl in the 
nom ina tive singular a rc ind ecl ina ble in La tvi a n." 

Paragraph 2 

"Irrespective of their e tymology in La tvi a n, forenames a nd surna mes of fore ign origin 

must be wri tt e n so as to be as close as poss ible to the ir pronuncia tion in the la nguage of 
orig in in acco rdance with the ru les for transcr ibing fore ign na mes. Depending on the 

sex of th e pe rson conce rn ed, a masculi ne or feminine gender e nding sha ll be added 

lo fo renam es a nd surnam es of fo re ig n ori gin , un less the fo re nam es or surna mes a re 

indcclinable." 

Paragraph 3 

" If the form of the forena me or surna me e ntered in the documents de live red in the 

Latvia n la nguage is li able to ma ke the holde r 's identifica tion more diffi cu lt, th e original 

form of the fo re nam e or surname may be indicat ed in th e passport in accordance with 

Regula tion ... no. 3 10 on the passport s of La tvi a n citi ze ns ... If the la nguage of orig in 

does not use Lat in cha racte rs, s uch indica tion wi ll be through translit e ra tion into the 

La tin alphabe t. " 

Paragraph 6 

"The record of a person's fo re na me o r surn a me in a docum e nt sha ll be lega ll y 

ide nti ca l lo tha t cont a ined in the birth ce rt ifi cate (or other docum ent ) if both reco rds 

a re wholl y ident ica l or the o nly differences between them a re as fo llows: 

(6. 1) Each of the reco rds is consis te nt with the gra mm a tica l or spelling ru les of the 

Latvian language a l differe nt histori ca l pe riods, [that is lo say] : 

(6 .1 . 1) a n e nding has been added to tlw forena me or the surna me in one docum ent , 
but not in the othe r; 

(6. 1.2) t he ending of th e fo re name or surname in each document is of a different 

decl ension; 

(6. 1.4) the fore na me or surname in each docu me nt is spelt d iffere ntly; 

(6.3) the forenam e a nd surname are writt e n in a foreign language in one docume nt 

a nd in Latvian in anot he r; 

(6.5) the forenam e or surname in each docum ent is wr itt en using different rules for 

lra n ·c ribing na mes of foreign ori gin ." 
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Regulation no. 295 of 22 August 2000 on the transcription and identi­
fi cation of forenames and surnames (Noteikumi par viirdu un uzviirdu rakstfbu 
un identifikiiciju) large ly repeats the provisions of the preceding regulat ion. 
Th e other re levant provisions of this regulation a re as follows: 

Paragraph 8 

"If the person wishes to keep ... the hi stori ca l fon11 or origina l form of his or he r 

·urnam e a nd submits docum ents a tt es ting to such form: 

(8 .1 ) th e (compete nt ] a uthoriti es sha ll indica te a l a se t point in the documents the 

hi storica l fo rm , origina l form or tra nslit erat ed form of th e pe rson's surna me in the 

La tin a lphabet ([tha t is to say] re produced , lett er b)' le tt er, from a nother a lpha bet); 

Paragraph 10 

"Th e form of the surna me ... writt en in La tvia n shall be legally ide ntical to the 

origina l form of the surna me, the hi s torica l [form] or th e form tra nslit erat ed into 
Lalin characters." 

Paragraph 12 

" In co pi es a nd ex tracts, the forena me a nd the surna me sha ll prese rve their original 

writt e n form. " 

Paragraph 14 

"If the transcr iption of a person 's fore name or surname is damaging to hi s or her vital 

inte res ts, he or she ma)' a pply to the Stat e Language C entre (Va/sis va/odas centrs ) wi th a 
reques t for the name to be transcribed into Latvian in a form that is less da mag ing to hi s 

or her inte res ts. Th e Stale La nguage Centre's opin ion on the ma nner in which the 

person's fore name and surna me must be writte n in th e officia l la nguage sha ll be 

binding on the [compe tent] authoriti es." 

In Latvia the passport is the principal identity document of Latvian 
nationals. Paragraph 6 of Regu lat ion no. 3 10 of 24 Octobe r l 995 on 
passports of Latvian citi zens (Noteikumi par Latvijas piLsol}U pasem) , which 
was in force until I July 2002, provided that if a person wish ed to have the 
orig ina l written form of his or he r forename and surname entered in his or 
he r passport, it was to be entered in the sect ion of the passport headed 
"Specia l remarks" ("lpasas atz:,ime"). Sect ion 3 of Directive no. 52 issu ed by 
the head of th e Nationali ty and Migration Onice (the sta tutory predecessor 
to the Nationality and Migration Service) states that the original written 
form must appear on a specia l stamp affixed to page 14 of the passport. 

3. Developments after the judgment ef 21 December 200 I 

On 5 March 2002, following the Constitutional Court's judgment cited 
above, the Cabinet adopted Regulation no. 96 on the tra nscr iption and use 
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of nam es of fo reign orig in in the Latvian language (Noteikumi par citvalodu 
personvardu rakstfbu un lietosanu latviefu valoda) , meticu lously cod ifying t he 
rul es for the transcr iption of fo reign names. The relevant paragraphs of 
the regula tion read as fo llows: 

Paragraph 45 

"In La tvian, feminine na mes, whe the r of La tvian or fo reign ori gin , sha ll be fo rm ed 
and used with th e respective feminine gend er endings." 

Paragraph 48 

"Th e equiva lent of masculin e na mes ending in -s sha ll be fem inine na mes ending in -a 
or -c." 

Paragraph 54 

" From masculi ne names ending in -ens .. ., the feminine will be fo rm ed wi th t he 
ending-a, for example: Ribens- Ribcna, Kacc ns - Kacc na." 

Paragraph 123 

"[As rega rds na mes of Genna n orig in], [ L] he provisions of the [preceding] pa ragra phs 

of thi s regula tion sha ll not a pply Lo consonants or specifi c groups of consonants, which 
a rc t ra nscribed as fo llows: 

( 123.3 1) ' tz' [is tra nscribed by] 'c' 

On 18 June 2002, in order to comply with the Cons titutiona l Cour t 's 
judgm e nt of 2 1 December 200 1, th e Cab ine t adop ted a new Regu lat ion 
no. 245 on passports of La tvian citizens and for eign pe rmane nt residents 
in Latvia and th e trave l docum ents of stateless persons (Noteikumi par 
Latvijas pils01;u pasem, nepilso~w pasem un bezvalstnieku cejofanas dokumentiem). 
The re levant provisions of the regul at ion , wh ich cam e into force on I July 
2002 and replaced t he a for ementioned Regu lat ion no. 3 10, provide: 

Paragraph 4 

" In passports, the surna me a nd forename ... of th e person concerned sha ll be writt en 
in th e fo r m required by the law a nd regula t ions gove rning the spell ing of surnam es a nd 
forenames in th e La tvia n la nguage." 

Paragraph 6 

"When the writt en form of the surna me .. . on page 3 (main page] of the pass port is 

diffe rent from its writt en fo rm in the documents in which tha t name is writt en in it s 
ori gina l fo rm in a nothe r la nguage .. ., the origina l form .. ., tra nsliterated into the La tin 

a lph abet , sha ll be entered on page 4 of the passport if t he person .. . so wishes and is a ble 
to provide docum enta ry evide nce of [the form concerned] . Th e tra nslit erat ion into the 

La tin a lpha be t sha ll be effected in accorda nce with Appendix no. 4 to this regula tion." 
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Paragraph 15 

"A pass port sha ll be iss ued when: 

( 15.6) the person wishes to rece ive a [newl passport to replace a va lid La tvia n 

citi ze n's pass port. 

C. Comparative law 

In a judgm ent of 2 l October 1999, the Lithuanian Constitut iona l 
Court (Konstitucinis teismas) rul ed on t he conform ity with the Lithuan ian 
Const itut ion of a resolution of the Supreme Council dated 3 1 J a nua ry 
199 1 on the written form of for enames and surna mes in the passports 
of citi zens of the Republ ic of Lithuan ia (Del vard~t ir jJavardJ:.iT,t ra fymo 
Lietuvos Respublikos pilieeio jJase) . The relevant pa rts of this judgment read 
as fo llows : 

" .. . Articl e I+ of the Constitution provides tha t th e offi cia l la nguage sha ll be Lithua­

nia n. The fac t tha t the status of offi cia l la nguage is e nshrined in the Cons titution mea ns 

tha t Lithua nia n has constitutiona l va lue. The offi cia l la nguage prese rves the identity of 

the nation, unit es the civil nat ion, secures the express ion of na tiona l sove reignty, the 

integ ri ty a nd indivisib ility of the Stale a nd the proper funct ioning of Sta te institutions 

a nd loca l a uthoriti es. The oflicia l la nguage is a n importa nt gua rantee of equa lity before 

the law as it ena bles a ll cit izens to enjoy the sa me re la ti ons with Sta te institut ions and 

loca l a uthoriti es when asserting t he ir legitimate right s a nd interes ts . According the 

offi cia l language constitutional sta tu s a lso s ig nifi es tha t the leg isla ture must ensure by 

law tha t the use of thi s la nguage is protected in publi c li fe and must, in add ition, afford 

t he means fo r protecting th e offi c ia l la ng uage. Since Lithua nia n has acquired the sta tus 

of offi cia l la nguage in the Cons titut ion, it must be used in Sta te institut ions a nd local 

a uthoriti es a nd in a ll ins tiLUtions, undertak ings a nd organisations loca ted on Lithuania n 

territ ory. Sta tutes a nd oth er lega l instrum ents mu st be promulga ted in th e offici al 

la nguage . C le ri ca l, acco unt ing, ma nagemen t a nd fin a ncia l docum ents must be drafted 

in Lithu a nian . Las tly, co rrespond ence between State institutions a nd loca l a uthor iti es, 

es tabl ishments, unde rt a kings a nd orga nisations must be wr itten in the offi cia l language. 

S ince the passport of the Lithua nian citi ze n is a n offi cia l document that a ttests to 

the pe rma nent lega l re lations hip be twee n the individ ua l and the Sta te, na mely the 

nationa li ty of the person, a nd since the ques tion of na tiona li ty comes within the sphere 
of the public li fe of the Sta te, the individu a l's fore nam e a nd surna me mu st be writt e n in 

the offici a l la nguage. Otherwise, the constitutiona l s ta tus of tha t la ng uage wo uld be 

ca ll ed into ques tion. 

As has been sta ted a bove, the sphere in which th e use of t he offi cia l la ng uage is 

obligatory is pub li c li fe in Lithuan ia . Consequ entl y, it is not obliga tory in priva te li fe, 

in which people may use the la nguage of the ir choice. The resolution of the Su preme 

Council does not regulate pr iva te li fe . It only dete rmines how forenames a nd surna mes 

a re to be writt en in the pass port s of Lithua nia n citi ze ns . ... 
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... It must be noted tha t th e provisions of the Supreme Council 's resolution requiring 
a person's forenam e and surname to be wri t ten in Lithua nian lett ers (a nd] as they a re 
pronounced apply to a ll citi zens without exce ption, wi thout di stinction on grounds of 
ethnic origin or ot herwise. A pe rson's membership of an ethnic group is a ma tter fo r 
tha t person to dec id e, that is to say tha t no one other than the person concerned is 
qua li fi ed to determine the e thnic group to which he or she belongs. Consequ ently, it is 

imposs ibl e to u ea te exceptions enabling th e offi cia l language to be used in acco rdance 
with the e thnic origin of the pe rson concerned. Likewise, e thnic origin cannot be ,:el ied 

upon in support of a reques t for exemption from the provisions tha t result from the 
language's status as the offi cia l la nguage. Otherwise, t he constitutional principle of 

the equa li ty of eve ryo ne befo re the law would be infringed .... " 

D. International law 

C urre ntly, the ma in internat iona l inst rum ents on the use or surnames 
a nd fore na mes a re the conventions or th e Inte rnatio na l Com miss ion on 
C ivi l Status (ICCS). In pa rticul a r, Conve ntion no. 14 on the Recording of 
Surna mes a nd Fore names in C ivil Stat us Regis ters s igned in Berne on 
13 September 1973 has been ra tifi ed by Germa ny, Austr ia, Greece, Ita ly, 
Luxembourg, the Nethe rlands a nd Tu rkey. Latvia is not a signa tory to it. 
The relevant Articles of thi s convention read as fo llows: 

Article 2 

"Where a record is to be made in the civil sta tus register by an authorit y of a 
Con t racting State and the re is produced fo r th a t purpose a copy of or extract from a 

civil status record or some other document tha t shows the surnames a nd fore names in 
the sa me characters as those used in the language in which the record is to be made, 

those surnames and fo renames sha ll be reproduced lite ra lly without a ltera tion or 
translat ion. 

Any diacritic marks fo rming pa rt of such surnames and fo renam es sha ll a lso be 
reproduced , even if such ma rks do not exis t in the language in which the record is to be 
made.,, 

Article 3 

"Where a record is to be made in the civil sta tu s registe r by a n authority of a 
Contract ing Sta te a nd th ere is produced for tha t purpose a copy of or extract from a 
civi l sta tus record or some other document that shows the surnames and forenam es in 
characters other than those used in the language in wh ich the record is to be made, those 
surnames and forenames sha ll be reproduced as fa r as poss ible by translitera tion, 

without being tra nsla ted. If the re a re standa rds recommended by the Int ernational 
Organi sation for Standard isa tion (ISO), th ey sha ll be app li ed ." 

Article 4 

"In th e event of a di screpancy in the spe lling of surna mes or fo rena mes between two 
or more of the docum ents produced, the person concerned sha ll be des igna ted accord ing 
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to the civil status records or docum ent s es tab lishing his or her identity th at we re drawn 
up in the Sta te of which he or she was a na t ional al the time when they were draw n up. 

For the purposes of this provision, the term ' na tiona l' includes not only persons who 

hold the na t iona li ty of a give n State but a lso refu gees and sta teless persons whose 
persona l status is governed by the law of tha t State." 

The relevant parts of the explanatory r eport to the convention, adopted 
by the General Assembly of the ICCS on l 4 September l 973, provide: 

It is ha rdly necessa ry to emphasise the need fo r such uniformity. Since surnam es and 

forenam es a re the main means of identifying a pe rson, they must be consistent whereve r 
he or she may be, a nd the uniformity must be renected in a ll civil statu s records tha t 

concern him or her. 

Th e Conve ntion is essent ia lly technica l in na ture. It is confined to prescribing tha t 
the surna mes a nd forenames to be shown in civil sta tus records are to be a n exact 
reproduction of the surnam es a nd forenam es appearing in ex isting records o r 

documents produced with a view to the making of a furthe r rf'. cord. 

Article 2 

Of the various sys tems for reproducing names, the Article chooses the li tera l syst em; 

a ll the lett e rs wh ich go to make up the surna me and forenam es a re reproduced without 
modification. Th is sys tem is the on ly one tha t will ensure uniform ity, by avoiding, for 
example, the lett er ' u' being changed into 'ou ' or 'oe' or the lett e rs 'cz' into 'c' or ' tch'. 

The litera l reproduction ru le a lso applies to di acriti c marks. Examples are the leu er 
' ii ' with diaeres is or the le tt er 'ii ' which will be copied as 'ii ' and not changed into 'oe' . 
Diacritic marks must be reproduced, even if they do not exist in the language in which 
the record is to be mad e. If the record is typewritt en, the diacritic marks a re to be added 

by hand if necessa ry. 

The firs t paragraph of the Article a lso provides that surnames and forenames shall be 
reproduced without being a ltered or trans la ted. However, it should be remembered that 
the strictness of thi s rule, wh ich is especia lly important where particl es, declined na mes 

and forenames are concerned, is tempered, in appropria te cases, by the provisions of the 
second, third a nd fourth paragraphs of Article I. 

Article 3 

Of th e va riou s sys tems of transpos ition , the Articl e chooses trans lite ration: each 
lett er, with any diacrit ic marks , is reproduced by it s equ ivalent in the other language. 

Where there a re no standards recommended by ISO, the t ransposit ion mu sl, as far as 
poss ible, sti ll be achieved by trans li te ration. 
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Thus, th e re are a t present no s ta nd a rd s fo r Lh e t rans lit e ra tion o f La tin c h a racte r s 

into Greek c ha rac te rs . Tra ns lit e rat ion does howeve r see m poss ibl e in m a ny cases, 

es pecia ll y with th e he lp of th e Lrans lit e ra Lion ru les con ta ined in ISO/ R843 (interna­

ti ona l sys te m for Lh c trans lite ra ti on of Greek c haracte rs inlo Lat in cha racte rs) . 

On th e othe r hand , i1 seem s cl ear 1ha L in th e total abse nce o f s ta nda rd s it is no L 

poss ibl e Lo trans li te rat e Cyrilli c, Arabi c or H e brew c ha racte r s into Greek c ha racte rs , 

or C hinese c ha racte rs in1 0 Greek or La tin cha racte rs . In these circumsta nces re produ c­

ti on ca n be achi eved , in th e cases c nvi ·ag~d , by another process suc h as pho ne ti c 

tra nspos ition. H oweve r, eYe n in th a t event , transl a tion is s till fo rbidd e n. The surname 

a nd fo re nam es mus t be reprodu ced by lra ns liLcra tion fro m th e reco rd s and docum e nts 

produ eel w ith a vi ew to the m a king of Lhe furth e r reco rd. " 

At its mee ting in Ber lin on 11 September 1992, the ICCS Genera l 
Assembly adopted the fo ll owing resolution: 

"Th e .. . Assembly ... is of Lh e opinio n th a t Lh e phrase 'or some otherdocu 111e11l that shows the 

surnames and.forenames', cont a ined in Lh c fir s t pa rag ra ph o f Art icl e 2, cove rs a ny publi c 

doc um e nt eve n if it docs not e m a nate fro m a civil reg is t ra r, such as a pass po rt of Lh e 

person conce rn ed. " 

E. Community law 

On 30 Ma rch 1993 the European Court of Justice (ECJ) delivered 
a judgment in Clzristos Konstantinidis v. Stadt A ltensteig, S tandesamt, and 
Landratsamt Calw, Ordnungsamt (C-1 68/ 9 1, European Cou rt Reports 1993, 
p. 1-11 9 1) . In th is case, wh ich concerned a referra l by the Ti.ibingen 
Distri ct Court (Amtsgericlzt) for a prelimina ry ruling, the ECJ had to 
consid er the qu es tion of the compatibi lity of th e trans lit erat ion of a 
Greek nam e with freedom of es tabli shm ent , as guara nteed by form er 
Art icle 52 of the Trea ty es tablishing the European Com munity (which 
became Article 43 when the Ams te rdam Treaty came into force). In tha t 
case, the na me of th e a pplicant in th e main proceedings, Mr C hri stos 
Konsta ntinidis (Xp1jaw~ K(J)varavnv{817~) , a Greek nat ional who worked 
as a masseur in Germany, was transcribed in a trans lat ion of his birth 
ce rtificate and in the regi te r of marriages as "Hrestos Konsta ntinides". 
Th is was the writt en form tha t result ed from the application of ISO 
Standard 18, as prescribed by Articl e 3 of ICCS Convention no . 14 (see 
a bove). The EC] rul ed as fo llows: 

" I I. ... [T]he na tional court 's two qu es tion s are to be rega rd ed as seekin g Lo 

asce rta in , in subs ta nce, wh e th e r Articl e 52 of Lh e Treaty is to be int e rpre ted as 

m eaning tha L iL is contrary lo tha t provis io n fo r the nam e of a Greek na tion a l who has 

se ttl ed in a noth e r M embe r t a l e in o rde r to pursue an occupati on as a sc lf~em pl oycd 

pe rson Lo be e nt e red in th e registe rs of c ivil sta tus of th a t State in a spe lling difTe ring 

from th e phone tic transcriptio n, whereby it s pronunciation is m od ifi ed and di s tort ed. 

12. In a nswering that questio n, it musl firs t be borne in mind tha t , as th e Courl 

ha s ta ted on num e rous occas ion ·, Art icl e 52 o f Lh e Trea ty consLiLules one of the 
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fundamenta l lega l provis ions or the Community. By prohibiting a ny di sc rimination on 

grounds of nationality resulting from nal ional laws, regulations or practi ces, L ha t Ariicle 

SCl' k s Lo ensure tha t, as rega rds the ri ght ur es tablishm ent , a Member Sta t e accords to 

na tional s o r other Me mber S ta tes the sam e t reatmenl as it acco rds Lo it s own na t iona ls 

13. It must the refo re be det ermined whet he r national rul es rela ting to th e t ranscrip­

ti on in Roma n characte rs of th e na me o r a Greek national in th e regist ers of civil statu s 
of th e Me mher St a te in which he is est abli shed arc ca pa ble of placing him a t a 

di sadva ntage in law or in fact, in compa rison " ·ith the way in which a na tiona l o f th a t 

r.J ember Stale would be treated in the sam e circumsta nces . 

14. There is no thing in the Trea ty to precl ude the t ra nscription or a Greek name in 

Roman characters in the regist ers of ci,·i l s ta tu s of a '!em ber Sta te which uses th e 

Roman a lpha bet. IL is the refo re for the Me mber Stale in question to adopt legis la tive 

or admin istrative measure · laying down the d et a iled rul es for such transcription, in 

acco rdance with the prescriptions of any int e rn a ti ona l conve ntions re la ting to civil 

Sla lu s Lo which it i a part y. 

15. Rules of that kind arc lo be rega rd ed as incompatib le wi th Articl e 52 of the Treaty 

on ly in so fa r as the ir applica tion ca uses a G ree k national such a degree of inconve nie nce 

as in fac t lo interfe re with his freedom Lo exercise the ri ght of es tabli shment enshrined 

in that Article. 

16. Such interference occurs if a Greek na ti ona l is obli ged by the legis lation or th e 

State in which he is es tabli shed to use, in the pursuit of his occupa tion, a spelling of his 
name de rived from the trans litera tion used in th e reg ist ers of civil s ta tus if tha t spe lli ng 

is s uch as to modify it s pronuncia tion and if the resulting di ·tort ion ex po ·cs him to the 

risk that potentia l cli ent s may confuse him with othe r persons. 

17. It should the refo re be s ta ted in re ply LO the national court tha t Articl e 52 of the 

Trea ty mu st be interpret ed as mea ning that it is contra ry lo that provision fo r a Greek 
nat ional LO be obliged, under th e a pplicable nat ional legisla tio n, to use, in the pursuit 

of hi s occupa tion, a spelli ng of hi s nam e whe re by it s pronuncia tion is modified a nd the 

resulting distort ion ex poses him to the ri sk t ha t pot enti a l client s ma y confuse him with 
other persons.,, 

COMPLAINT 

The applicant compla ined unde r Article 8 of the Convention that the 
distortion of the writt en form of her surnam e in her passport constituted 
an unjustified and disproportionate inte rference with the exe rcise of he r 
ri ght to respect for her priva te a nd fami ly life . 

THE LAW 

The app licant a lleged that the manner in which her surname had bee n 
transcribed in her passport had infringed her right to respect for he r 
private and fami ly life, as guaranteed by Article 8 of the Convention. The 
relevant parts of Article 8 provide as follows: 
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" I. Everyone has the right lo respect for hi s privat e and fa mily li fe ... 

2. There sha ll be no int e rfere nce by a publi c autho rit y with the exerc ise of thi s right 

excep t such as is in accorda nce with the law a nd is necessary in a tlt:mocra ti c socie ty 

in the inte res ts of na ti onal security, pub li c safe ly or the econom ic we ll -being of the 

country, for the prevention of disorder or crime, fo r the prot ection of hea lt h or mora ls, 

or fo r the protection of the ri ght s a nd freedoms of o thers." 

A. The parties' submissions 

1. The Government 

Th e Government began by expla ining ce rta in particu lariti es of the 
Latvian la nguage, in parti cul a r the fact tha t a ll fo reign na mes were 
t ranscribed into the la nguage using the La tvian phonetic rules. That 
principl e was as old as the La tvian writt en la nguage itse lf. The first book 
printed entirely in La tvian, Cateclzismus catholicorum, a work by Sa int Pe ter 
Cani siu s that was published in 1585 and transla ted into La tvian by 
Germa n clergymen, fo llowed tha t approach , in part icul a r by transcribing 
the German affricat ive consonant "z" or "tz" as "c". The Governm ent a lso 
cited a work that had bee n published a hundred years late r, Latvian grammar 
by H. Adolphi ( 1685), a nd the first unabridged trans lat ion of the Bible 
( 1685-89), in which a simila r so lution was adopted. They refe rred, a lso, to 
two contemporary sources: Vo lu me III of Guidelines for the s/Jelling and 
jnonunciation ef names ef foreign origin in the Latvian literary language by the 
Academy of Sciences ( l 960) and Guidelines for the use and /Jronunciation ef 
forenames and surnames in the Latvian literary language ( 1998) by the State 
Language Centre. In short, the Governmen t st ressed that La tvia ns had at 
a ll times and in a ll places transcribed the German "z" a nd "tz" as "c". 
Consequently, in imposing the same rul e in Regula tion no. 96, the La tvia n 
gove rnment had done no more tha n to codify a n a lready ex isting prac tice 
that was absolute a nd general. 

Th e same applied to th e appending of innectional endings tu na mes. 
Speakers of the La tvia n language had a lways used such endings since the 
language had first come into ex istence. The Government acknowledged 
tha t the two aforementioned principl es, na mely the phonetic transcrip­
tion and innect ion, did not apply to commercia l tradema rks. However, 
the d ist inction was na tural because, when speak ing or writing, La tvian 
speakers men ta lly referred to the respective ge neri c noun - "X" [shop], 
"Y" [refri ge rato r] , "Z" [car] - even if the noun itse lf was not mentioned. 
Moreover, when trademarks we re referred to in a docum ent, they we re 
a lways placed between inverted commas or writt en in ita lics. 

The Government acknowledged a t the outset that, in accordance with 
the Court's se ttl ed case-law, Article 8 of the Convent ion was applicable in 
the insta nt case . They furth er acce pted that by t ra nscribing the applicant 's 
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surna me phone tically, th e La tvian a uthoriti es had interfered with he r 
right to respect fo r her private life, as gua ranteed by tha t provision. T hey 
consid ered, however , that tha t in te rfe rence complied with the require­
ments of the second pa ragraph of Art icl e 8, tha t is to say tha t it was "in 
accorda nce with th e law", pursued a legitima te a im and was "necessa ry in 
a democrat ic society" to achieve tha t a im . 

The Gove rnm ent said tha t t hey we re sat isfi ed tha t th e inte rference was 
" in accord ance with the law" within the meaning of Arti cle 8 § 2 of 
the Conve nt ion. In tha t conn ection, they noted th at in the applicant's 
passpo rt th e na tional a uthorities had used th e writ te n fo rm "Mencena" 
in accordance with sect ion 18 of the fo rm er Linguist ic Act and Regula­
t ions nos . 3 10 a nd 174, t he la t te r having been replaced by Regulat ion 
no. 295 on I September 2000. Furthe rmore, none of the provision of 
t hose regulations left a ny scope fo r a rbi t ra ry act ion on the pa rt of th e 
offi cia ls responsible fo r prepa ring birth ce rtificates and pass ports . 
Foreign names could not be tra nscribed in just any fas hion, bu t according 
to fi xed ru les that had ex isted fo r four centuri es. 

As to the "legitimate a im", the Gove rnment acknowledged that th e list 
of obj ect ives se t out in Arti cle 8 § 2 of the Conven lion was ex haust ive. 
H owever, they we re convinced that the in ter ference sa tisfi ed that 
provision, as it was "aimed at protect ing the right of othe rs to hear a nd 
use correct La tvian on Latvia n territory by being able to identify people by 
the ir names and to ensure that Latvia n was fully established as the offi cia l 
la nguage of Latvia" . In tha t co nnection, the Gove rnm ent pointed out 
that it was only fa irly rece nt ly tha t La tvia n had recove red its s ta tus as 
the offi cia l la nguage and tha t, during the fifty years of the Soviet regime, 
it had only been able to survive as a result of t he La tvian people's 
dete rm ination to carry on using it and, to the exten t poss ible, to promote 
the use of their la nguage. Eve n today, when the offi cia l status of La tvian 
was pro tected by the Consti tution, t he need to conso lida te it s use in public 
life was rend ered even more important by the need to "mainta in the 
id entity of the na tion, to uni te and guarantee the funct ioning of the State 
ge nera lly" and to avoid the risk of its ext inction in the future. Since 
Latvia n was t he offi cia l la nguage of the State, it was logical to require its 
co rrect usage in offi cia l documents. 

The Gove rnment did not deny tha t people in the applicant 's situ a tion 
might have specia l wishes regarding t he manner in which their surna me 
was transcribed in the ir id ent ity papers. However, such ind ividu al prefe r­
ences a lways had to be we ighed against the legitimate needs of society. In 
pa rt icula r, in the Gove rnment's subm iss ion, the use of a surname in an 
id entity docum ent could not be d ivorced from its use in social in teract ion 
as a whole, both offi cia l and unoffi cia l. 

In t he insta nt case, entering "Mentze n" as th e principa l form of the 
applicant 's surna me in her passport wou ld mean imposing on society 
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a n incorrect use of la nguage tha t was cont rary to the phone tic and 
gramm at ical rul es of La tvia n. The Gove rnment provided some exa mpl es 
of misunde r tandings tha t would be like ly to a ri se if the surna me 
conce rn ed was used without a n inn ectiona l ending in a se ntence: in mos t 
cases, it would be imposs ible to determine whet her "Mentze n" was the 
subj ec t or the obj ect of the ve rb, and so the sentence might we ll prove 
uninte llig ible. Sys tematically permitting names to be ente red in pass ports 
withou t endings wo uld encourage peo pl e to use the same fo rm in conve rsa­
ti on. Once such usage had become commonplace, it would open the door 
to the di stortion of the language and its dete rioration on a vas t sca le. In 
that connect ion, the Government a rgued that, eve n leaving to one side 
what would ce rt a inly be a negat ive reaction by the maj ority of the popula­
tion, such a n abrupt cha nge in a fo ur-ce ntury-o ld practice wo uld be 
dange rous. In othe r word s, it was unacce ptable fo r one pe rson to be 
a llowed to im pose on th e res t of society a n obliga tion to use "unna tu ra l" 
forms of la nguage and , by the sa me to ken, a di s tort ed way of speaking 
when people were per fectl y entitl ed to use, read and speak prope r 
La tvia n. 

Th e Gove rnm ent t he refo re submitted tha t there had bee n a "press ing 
socia l need" in the prese nt case to t ransc ribe the applicant 's na me. They 
we re a lso sa ti sfi ed tha t the impugned in te rfe rence did not go beyond what 
had bee n s tri ctly necessa ry to mee t tha t need . In tha t conn ection, the 
Gove rn ment noted the g reat linguis ti c dive rsity of the me mber Sta tes of 
th e Council of Europe, which expl a ined the dive rsity of the solutions that 
had bee n adopted fo r surna mes a nd for enames. In the Governm ent 's 
sub miss ion, the lack of co mmon rul es and principles on th e subj ect was 
renected by the sma ll num ber of signato ri es to ICCS Conve ntion no. 14 
(see above), the lis t of which d id not incl ude La tvia. The Gove rnm ent 
consid ered t hat the exact reproduction, lett er by let te r, of a for eign na me 
in a nothe r language was but one of a number of poss ibl e solutions. Whil e 
it might sat isfy some people, it would be de trimenta l to others. There was 
no unive rsa lly acce pted sys tem and the re might be a g reat ma ny peopl e 
who would prefer to hear the na me pronounced correct ly. 

The Gove rnm ent we nt on to say that the phoneti c tra nscription of the 
applicant 's surnam e had not necessa rily nullifi ed the origina l writt en form 
"Mentze n" or deprived it of legal effect. On the contra ry, the regula tions 
express ly permit ted th a t fo rm to be ente red in the applicant 's pass por t. 
Since the in troduct ion of Regulat ion no. 245, the origina l wri t ten fo rm 
was ente red on page 4. Simila rly, paragraph I 0 of Regula tion no. 295 
gua ra nteed the exact equiva lence of the two written form s fo r legal 
purposes. 

Las tly, while the Gove rnment did not deny tha t the applicant might be 
caused some inconve nience abroad, pa rticul a rly if offi cia ls in the hos t Sta te 
we re not properly info rm ed, they said tha t the ri sk of a misundersta nding 
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could neve r be wholly excluded as it was impossible for everyone to be 
fami liar with the translit eration rul es ex isting in diffe rent countri es. 
Incidenta lly, the Government noted tha t all the practica l difficulti es 
compla in ed of by th e applicant related to the period prior to the adoption 
of Regulation no. 245. They concluded, therefore, that a ll the problems 
were esse ntially a ttributable to the distance separating the two writte n 
forms (the adapted ver ion a nd the orig ina l). However, the applicant was 
a t liberty to obtain a new pass port with the origina l ve rsion of he r surname 
included on page 4, th a t is to say much closer phys ically to the adapted 
ve rsion. According to information supplied by the Nationa lity and 
Migration Service, she had not yet ava il ed herse lf of that ri ght. 

In summa ry, the Government consid ered that th e Latvia n authoriti es 
had chose n the leas t rest ri ctive means of reconciling two obj ectives : on the 
one hand , satisfying a pressing socia l need a nd , on the other, reducing 
possibl e obstacles to the id entifica tion of the appli cant a nd her fa mil y. A 
fair ba lance had therefore been struck, a nd the in terference compli ed with 
the req uireme nts of Articlr. 8 § 2 of the Conve ntion. 

2. The applicant 

The appli cant agreed with the Government that the inte rference with 
her ri ghts unde r Article 8 of the Conven tion was " in acco rdance with the 
law" with in the meaning of the second paragraph of that Article. However, 
she contested the legitim acy of the a im pursued by that inte rference and 
its "necess ity in a democrati c society". 

Dealing, first ly, with the objective pursued by the measure, th e a ppli­
cant cited the Const itutional Court's judgment of 2 1 Dece mbe r 200 1 as 
evidence tha t the tru e aim pursued by the Latvia n authoriti es was the 
protecti on of the officia l la nguage, not the "pro tect ion of the ri ghts of 
others", as the Government had asse rt ed. Such a n a im did not constitute 
a " legitim a te aim" for the purposes of Art icle 8 § 2 of the Convention. 

As regards the proportionali ty of the inte rfere nce, the applicant 
st ressed t ha t the practice of the Latvian a uthoriti es caused confusion 
between the two written forms of one a nd the same name and made it 
difficult for others to identify th e person conce rned. She concluded that 
the Government's asse rt ed aim, namely " the protect ion of the ri ghts of 
others" wou ld be bett e r served by a practice diame tri cally opposed to the 
one being followed. In ot he r words, in order to protect the rights of others, 
it wou ld be be tt er to retain the initia l written form of the name. 

As to the need to protec t the official language, the applicant pointed 
out that, as with any other la nguage, La tvi an cou ld not be isolated from 
its environm ent. It was inevitably innue nced by other languages and 
eve ryday la nguage contained a numbe r of for eign wo rds that were not 
necessarily inte lligib le to eve ryone or whose pronuncia tion was not 
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a ppa rent to a ll. In addi tion, the practi ce tha t had bee n adopted on the 
subj ect by the La tvia n authori t ies was fa r rrom uni fo rm . 

Thus, for insta nce, since the re-e tablishm cnt or Latv ian ind ependence 
in 199 1, a la rge number or for eign na tiona ls had se tt led in the country or 
come to s tay there. Ma ny or them had se t up t rading compa nies, whose 
names had bee n ente red on the compa nies reg iste r as they stood, without 
any a lte ra tion to th e wr itten fo rm (the app licant cited exa mples). Th e 
applicant a lso produced a copy or the ve hicle reg ist ra ti on docum ent tha t 
had bee n delive red by the La tvian a uthor it ies to he r husband a nd which 
bore the origina l writt en form or his na me ("Ferd ina nd Car l Friedri ch 
Mentze n" instead or "Fe rdinands Ka rli s FrTdrihs Mence ns", as it should 
have bee n tra nscribed ir the relevant rul es had bee n fo llowed). She added 
that the stage na me or a young fema le singe r from the La tvia n musical 
sce ne was "Lee n", a nd it appeared in tha t form in a ll the newspape rs a nd 
magaz ines without a nyo ne hav ing sought to transcribe it as "LTn (a)". In 
a number or offi cia l docum ents produced by the applicant - including 
inte rministe ri a l co rrespondence a nd a deport a tion orde r - the na mes of 
fo re ign na tionals likewise appea red in their orig ina l fo rm . She rurni shed 
a number of o the r concrete exampl es. She refe rred to Diena, Latvia 's 
la rges t da ily news pape r, in which th e na mes or for eign teams a nd sports 
clubs and fo re ign scout troops we re reproduced in ita lics in their ori g ina l 
writ te n fo rm . As to peopl e's names, the ir writ te n fo rm was pract ica lly 
a lways La tvia ni sed, even ir t hey had not bee n tra nscribed or t ra ns­
li te ra ted in their id entity pa pers (fo r example, ''.Jacqu es C hirac" was 
transcribed as "Zaks Sira ks" and "Ari Fle ischer" as "Ari Fle ise rs"). The 
applicant saw no reason why the sam principle should not be app li ed to 
her name, which would thus remain in its origina l fo rm in offi cia l 
docum ents and ta ke the form "Mence na" in in fo rma l docum ents. 
Contra ry to wha t the Government had sa id , the issue of the written fo rm 
or for eign na mes in pass ports could be dealt with sepa ra tely from the 
quest ion or their form in eve ryday usage. Othe rwise, one would have to 
acce pt tha t fore ign names required specia l "legitima tion" on the pa rt or 
the a uthoriti es of the hos t Sta te . 

The a pplicant a lso contes ted the exampl es or misunderstand ings tha t 
had bee n furni shed by th e Gove rnm ent, saying tha t indeclinable na mes 
already ex isted in La tvia n and th a t a " reasonable" reader wou ld a lways 
unde rsta nd the meaning. Nor \.vas the app licant pe rsuaded by the trade­
marks example - he r surn ame could qui te eas ily be incorporated into a 
sentence by adding the word kundze (Mrs) or her fo rename, ''.Juta", both 
of which could be declined. Las t ly, her na me could be written in ita lics, 
wh ich was a lready sta nd a rd practi ce with tradema rks. 

In short, the t ra nscription rul es acce pted by the ge nera l popu la tion 
(a nd even, on occas ion, by the pub lic authoriti es) we re fa r more libe ra l 
tha n the ru les imposed by the regula tions a nd th e use or "incorrect" 
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names was a lready a fact of modern life. The applicant sa id that no one 
disputed the importance of protecting the official language. Howeve r, 
a living language could not remain iso lated from cha nges with in 
socie ty and in part icular the mass ive inOux of for eign terms. The 
a pp li cant rej ected the Governm ent 's a rgum ents based on sixt ee nth 
a nd seventeenth-ce ntury pract ices and the Forena mes a nd Surnames 
(Wr itten Form in Docum ents) Act. In her submission, the re had since 
bee n fund amental cha nges in society both with regard to hum an rights 
a nd means of communicat ion, so tha t a pract ice tha t had bee n valid at 
the beginning of the last century might be unduly rest rictive today. 

The applicant a lso drew the Court 's a tt ent ion to the fact tha t th e 
provisions governi ng this sphere in the other two Ba lti c States were fa r 
mo re Oex ible . In Estonia, for e ign na mes were reproduced as they were 
writt en in the orig ina l language . In Lithuania, it was possible to retain 
the origina l wr itt en form if des ired. The applicant poin ted out tha t of all 
the countri es tha t used the La tin a lphabe t Latvia was the only one to use a 
method of str ict phonet ic tra nscription. 

The applicant also stressed th e interfe rence wit h her fami ly life. By 
taking her husband's surname, she had shown he r des ire to be identifi ed 
with her husba nd 's fami ly. That was a "cultu ral, psychologica l and legal 
choice" a nd th e change in the written form of her na me undermined 
"the s tabili ty a nd cer ta in ty of [h er] new identity". The app licant cited 
numerous problems and difficulti es she was confronted with because of 
the difference in spelling betwee n her and her husba nd 's surna mes . 

The applicant did not acce pt the Gove rnm ent 's a rgum ents conce rning 
the efforts mad e by the Latvian authorit ies to reduce the space sepa ra ting 
the two wr itten forms. T he ex istence of two lega lly identica l writt en forms 
could indica te the ex istence of two d iffe rent people. The fact tha t t he 
origina l writt en form was now to be found on page 4 rather tha n on 
page 14 did not cha nge a nyth ing. It was still necessa ry to turn the page 
to find ou t that the or igina l fo rm ex isted, and a person unfami li a r with 
the sys tem wo uld have no reason to do so as all the bas ic in format ion on 
the passport holder was to be found on the main page. It was for that 
reason that she had not exchanged her current passport for a passport 
complying with the new regulat ions. 

The applicant las tl y se t out the practical diffi culti es wh ich the diffe rent 
wri tt en form s of her nam e in various documents caused her. Docum ents 
issued by the Germa n au thor ities usua lly conta in ed the original ve rsion 
"Mentzen". By way of example, the applicant said tha t when s h ~ trave lled 
abroad the authoriti es of other States somet imes exp ressed doubts 
about the equivalence of the two writt en fo1-ms of the same surname, 
thereby ca lling her persona l identity into qu estion. Admittedly, the mis­
unders tandings were a lways corrected, but that necess itated additional 
explanat ions, which took time. 
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In th e lig ht of t hese conside ra tions, the a pplicant said in conclusion 
tha t the interfe rence of wh ich she compl a in ed did not m ee t a ny "pressing 
soc ia l need ". Consequ ently, it was not proportiona te to a ny legitim ate a im 
tha t was a ll egedly be ing pursued . 

B. The Court's assessment 

I. Whether Article 8 ef the Convention is apjJlicable and whether there has been 
inteiference with the guaranteed rights 

(a) Whether Article 8 is applicable 

Ne ithe r of th e pa rti es soug h t to qu es tion t he applicabilit y of Article 8 of 
the Co nvention in the insta nt case a nd th e Court see no rca.-on to do so. It 
has itse lf recogn ised its app li cab ility- in re la tion to both "pr ivate li fe" and 
"fam ily li fe" - to disputes conce rning the surna mes a nd for e na mes of 
na tura l persons (see Burghart<, v. S witzerland, judgment of 22 Februa ry 
1994, Seri es A no. 280-B, p. 28, § 24; Stjerna v. Finland, judg m cnt of 
25 ovember 1994, Ser ies A no. 299-B, p. 60, § 3 7; a nd Guillot v. France, 
judg m cnt of 24 O ctobe r 1996, Reports ef J udgments and Decisions 
1996-V, pp. 1602-03, § 21; see a lso Szokoloc?,J1-Syllaba and Palj[y de 
Erdoed Szokoloczy-Syllaba v. Switzerland (dee.) , no. 4 1843/98, 29 June 1999; 
Bijleveld v. the Netherlands (dee.), no. 42973/98, 27 Ap ril 2000; Taieb 
known as Halimi v. France (dee.), no. 506 14/99, 20 March 200 1; G.M.B. and 
KM. v. Switzerland (dee.) , no. 36797/9 7, 27 Septe mber 2001 ; Siskina and 
Siskins v. Latvia (dee.), no. 59727/00, 8 Nove mber 200 1; a nd Petersen 
v. Germany (dee. ), no. 3 11 78/96, 6 Dece mber 200 1). T he subj ec t matte r of 
the a pp li cat ion th e refore comes with in th e scope of Art icl e 8 of the 
Conven tion. 

(b) Whether there has been inte rference 

T he Governm ent did not dispute t he a pplicant 's a ll ega tion tha t the 
ma nn er in wh ich her marr ied name had bee n en tered in he r Latvia n 
pass port a mounted to inte rfe rence with he r right to res pect fo r he r private 
a nd fam ily li fe. The Court notes t ha t not a ll regul a t ion of surnames a nd 
for e na m es will necessa rily co nst itu te such inte rfe re nce. Whil e it is tru e 
that a n obligat ion to change one's surna me wo uld de finit e ly be rega rded 
as inte rfe rence (see Stjerna, cited a bove, pp. 60-61, § 38), in the ins ta nt 
case, the Court does not consid er that the tra nscription of the applicant 's 
surname can be taken to be a genuine cha nge of nam e. In transcribing the 
surname "Mentze n" as "Me nce na", the Latvia n a uthoriti es a pp lied the 
s tat utory a nd regu la tory provisions governing the use of surnames a nd 
fore na mes of for e ig n orig in tha t a re intend ed , on the one ha nd , to bring 
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t he writt en fo rm of a surna me in line with its pronuncia tion a nd, on the 
oth er, to ada pt it to the particul a riti es of La tvia n g ramm ar. The Court 
notes, in pa rti cul a r, tha t section 19(2) of the Officia l Language Act and 
paragra ph 6 of Regula tion no. 3 10 (see "R elevant domestic law" a bove) 
grant those conce rned t he right to have the origina l writt e n fo rm of t heir 
na me, which rema ins ide nt ical in law to the ada pted writt en form , e ntered 
in their pass port. Indeed, the a pplicant ava il ed he rse lf of th a t ri ght. 
Consequ ently, the Court consid ers tha t the case conce rns regula tion of 
th e u e of th e na me, not a compulso ry cha nge of name. H owever, the 
im plementat ion of such rul es may a lso const itute interfere nce with the 
right gua ra nteed by Article 8 of the Conve ntion. 

T he Court notes tha t in e nte ring the a pplicant 's surna me in he r 
passport , the La tvia n authoriti es transcribed the a ffri ca tive consonant 
" tz" as "c", a nd gave th e na me a n inflectiona l ending. It does not conside r 
it necessary to examine these two changes sepa ra te ly. It wo uld merely 
note tha t the vi ua l differe nce between t he ada pted writt e n form 
("Mence na") and the orig ina l writte n form ("Me ntze n") is sufficiently 
great to cause the ordina ry observer to qu es tion whet he r it is one and the 
same name. The applicant ex pla in ed tha t ce rta in offi cia l docum e nts 
rela ting to he r, in pa rticul a r those iss ued by t he German a u thorities, 
bore t he origina l ve rsion of her surname, so that she was some times 
obliged, both in La tvia and when a broad, to provid e addi t ion a l deta il s 
about her ide nti ty a nd t he equiva lence of the two writte n fo rms. The 
Court consequ ently acce pts the a pplicant 's a rgume nt tha t that situ at ion 
is lia ble to cause her problems a nd inconve ni ence in her socia l a nd 
profess iona l life. In tha t connec tion, it reit e ra tes t ha t the right to 
respec t fo r priva te life within the meaning of Articl e 8 of the Conve ntion 
includes the ri ght to e njoy rela tionships wit h ot he r huma n beings and 
to lead a norm al socia l life (see Burghart;;:,, cited a bove, p. 28, § 24, and 
Niemiel;;:, u. Germany, judgm ent of 16 December 1992, Series A no. 25 1-B, 
pp. 33-34, § 29). 

Likewise, t he Court reite ra tes that when a couple choose to use the 
same na me, tha t na me ass um es importance as a tes timony to the ir 
reciproca l a ttachm ent and to t he unity of the fa mily (see, mutatis mutandis, 
S;;:,okoloczy-Syllaba and Paljjj de Erdoed S;;:,okoloczy-Syllaba, cited above) . As 
sta ted above, the diffe rence be tween the writte n form s "Mentze n" and 
"Me ncena" is suffi ciently great as to g ive rise to doubt s ove r the 
equival ence of the two ve rsions. Consequently, wh en the a pplicant and 
her husband use their respect ive pass ports , which contain different 
writt en form s of their surname, their joint ide ntifica tion as a family unit 
may, in ce rt a in situ a tions, become diffi cult. 

In the light of the for egoing, the Court find s tha t the phonetic tra ns­
cription a nd grammatical adapta tion of the a pplicant 's surna me carri ed 
out to the detrime nt of the original spelling amounts to interference with 
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her ri g ht to res pect for he r pr ivate and fami ly life. Such inte rfere nce will 
not infringe the Convention ifit was " in acco rdance with the law'', pursued 
one or more legitim a te a ims unde r pa ragrap h 2 of Art icle 8 and was 
" necessary in a de mocrat ic socie ty" to achi eve that or those a ims . 

2. Whether the interference was justifi.ed 

(a) Whether the interference was " in accordance with the law" 

The pa rti es we re in agreem e nt that the in te rfe rence was " in accord­
a nce with th e law", nam ely secti on 19 of the Offic ia l Langu age Act a nd 
the re levant provisions of Regu la t ions nos. 174, 295 a nd 3 10. The Court 
sees no reaso n to find otherwi se . 

(b ) Whether the interference pursued a legitimate aim 

As to the obj ectives pursued by the di sput ed meas ure, the Court notes 
tha t, in its judg me nt of 2 1 D ece mbe r 200 1, the Latvia n Const itutiona l 
Court justifi ed the ru le requiring the phone t ic trans li te ra t ion a nd gra m­
ma tica l ada pta tion of for e ig n na m es on va ri ous grounds, in pa rticul a r by 
the need to prese rve t he in tegrity of the ru les of g ram ma r a nd th e spe lling 
trad it ions of Latvia n, th e offi cia l la nguage of the Sta te in the ins ta nt case. 
Th e Governm e nt essent ia lly repeated the a rgum ents tha t had bee n mad e 
by the Const itutional Court, whil e laying pa rti cul a r e mph as is on th e 
specia l ro le played by the La tvia n State in prese rving a nd promoting th e 
La tvi a n la nguage . Howeve r, since th e protection of the na tiona l la nguage 
or la ng uages is not ex press ly mentioned in the tex t of Article 8 § 2 of th e 
Conve ntion , the Court must examine whe th er the reasons re li ed on by th e 
Gove rnm ent corres pond to on e or more of th e objec tives se t ou t in th at 
prov1s1011. 

Th e Court notes a t the outset tha t li ng ui st ic fr eedom as such is 
not one of the ri ghts a nd freedoms gove rned by t he Conve nti on (see, 
mutatis mutandis, Podkolzina v. Latvia, no. 46726/99, § 34, ECHR 2002-II; 
Palzor v. Italy, no. 19927/92, Comm iss ion decis ion of 29 June 1994, unre­
port ed; Koz/ovs v. Latvia (dee.) , no. 50835/99, JO J a nuary 2002; and, a mong 
the older case-law, Inhabitants of Leeuw-St-Pierre v. Belgium, no. 2333/64, 
Comm iss ion decis ion of 16 December 1968, Co ll ect ion of decis ions of th e 
European Comm iss ion of Hum a n Ri g hts, vol. 28, pp. 1-25). Admitt edly, 
there is no watert ig ht divis ion separa ting ling ui st ic po licy from t he fi e ld 
cove red by th e Convent ion, a nd a m easure taken as pa rt of such policy 
may come with in one or more of the Convention provisions. Howeve r, 
the fact remains that, wit h the exce ption of th e specifi c rig h ts stated 
in Art icles 5 § 2 a nd 6 § 3 (a) a nd (e), the Convent ion does not per se 
g uarantee the right to use a pa rticul a r la nguage in communica tions with 
pub lic a u t hor iti es or the rig ht to rece ive informat ion in a la nguage of one's 
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choice . Consequ entl y, provid ed it respects the rights protected by the 
Conve ntion, each Contracting Sta te is a t liberty to impose a nd to 
regula te the use of its offi cia l la nguage or languages in id ent ity pape rs 
a nd other offi cial documents. 

The Court fur ther notes tha t most of the Cont racting States have 
chose n to accord one or mo re languages the sta tus of offi cial la nguage 
or Sta te la nguage a nd have record ed th em as such in the ir respec tive 
Const itutions. That being so, the Court acknowledges that the offi cia l 
la nguage is, for these States, one of t he funda mental const itutional 
valu es in the same way as the nat ional te rr itory, the organisa tiona l 
st ructure of the State and the nat ional f1 ag. A la nguage is not in any 
sense an abst ract valu e. I t can not be divo rced from t he way it is actually 
used by it s speakers. Conseq uently, by making a language its offi cia l 
language, the State under takes in principle to gua ra ntee its citi zens the 
ri ght to use that language bot h to impart a nd to rece ive informat ion 
without hind rance, not only in t heir private lives, bu t a lso in their 
dealings with the public au thoriti es . In the Cour t's view, it is fi rs t a nd 
fo remost from this perspect ive tha t meas ures int ended to protect a given 
la nguage must be considered . In other wo rds, implicit in the notion of an 
officia l language is the existence of ce rtain subj ective rights for the 
speakers of tha t la nguage. 

T he Gove rn men t outlined the difficul t ies the La tvian la nguage had 
faced during the fifty years of the Sovie t regime. They emphas ised in 
part icular the Latvian a uthoriti es ' conti nuing conce rns regarding the 
prese rvat ion and developm ent of the la nguage. In the Gove rnm ent's 
view, the situa tion in which the La tvian language currently fo und itse lf 
justifi ed the adopt ion and implementat ion of st rict rul es gove rning 
correct usage. In that connection, the Court reitera tes tha t, by reason of 
their di rect a nd continuous contact with the vital fo rces of their coun t ri es, 
the authori ties, especia lly t he nat ional court s, are in principle in a better 
position tha n the interna tional judge to give a n opinion on the need for 
interfe rence in such a specia l a nd sensitive a rea (see, mutatis mutandis, 
Handyside v. the United Kingdom, judgme nt of 7 December 1976, Se ries A 
no. 24, p. 22, § 48; Cha 'are Shalom Ve Tsedek v. France [GC], no. 274 17/ 95, 
§ 84, ECHR 2000-VII; and Frette v. France, no. 365 15/97, § 4 1, ECHR 
2002-1). That be ing so, it is in the first insta nce fo r the Latvian 
authori ties - not the Court - to assess the t ru e situ at ion of the Latvian 
la nguage in La tvia and to gauge the se riousness of the fac tors tha t could 
pl ace it at ri sk. In its judgm ent of 2 1 December 2001 , the La tvia n 
Consti tutiona l Court concluded th a t the situ a tion of the Latvia n 
language in the country's social re la tions as a whole was still rela tive ly 
fr agil e a nd , consequently, tha t it was necessary to afford it additional 
protection. The Court could only call that assessment into qu es tion if it 
was a rbitra ry, which is manifes tly not the case here. 



332 MENTZEN v. LATVlA DEC ISION 

In th e light of t he for egoing, th e Court acce pts that, as th e Gove rnment 
a rgued, a " legitim ate a im " existed in the prese nt case. It therefor e 
concludes that the int erference in issu e co rresponded to at leas t one of 
the obj ectives se t out in Article 8 § 2 of the Convention, namely "the 
protection of th e rights and fr eedoms of ot hers" . 

(c) Whether the inte rference was "necessary in a democratic society" 

It remains to be examined whe th er the inte rference was "necessary in a 
democrat ic socie ty", that is to say proportiona te to the legitim a te a im 
pursu ed . In t hat connect ion, t he Court refers to th e principle in its 
sett. led case-law that, a lthough the essential obj ect of Art icle 8 is to 
protect the individua l aga inst arb itrary in terference by the pub lic a uthor­
iti es, th ere may in addit ion be positive ob liga tions inhe rent in an e ffec ti ve 
respec t fo r private life . The bound a r ies be twee n the State's pos it ive a nd 
nega tive obligations do not le nd themselves to precise de fi nit ion. 
Howeve r, in both cont ex ts regard must be had to the fa ir ba lance that 
has to be struck be twee n the co mpeting in te rests of the indiv idual and 
the comm uni ty as a whole (see, among many othe r a uthoriti es, Sijerna, 
cited a bove, pp. 60-6 1, § 38). In dete rm ini ng whe the r that ba lance has 
been struck, the Court must neve rth e less ta ke into accou nt the margin 
of appreciat ion left to the State in the sph ere concerned . Th e process 
where by surnames and forenam es a re given, recogni sed a nd used is a 
domain in which na tion al particul ar iti es a re the stronges t and in which 
there a re virtually no points of conve rgence be twee n the int ernal rul es of 
the Contract ing States. This doma in refl ects the grea t dive rsity betwee n 
the membe r States of the Council of Europe. In each of these count ri es, 
the use of names is infl uenced by a multitud e of factors of a hi storica l, 
linguist ic, religious and cultura l nature, so that it is ex t remely difficult , if 
not impossible, to find a common de nominator. Conseq ue nt ly, the margin 
of appreciat ion wh ich the State authoriti es enjoy in th is sphere is 
particu la r ly wide (see Sijerna, cited above, p. 6 1, § 39, and G.M.B. and 
KM. v. Switzerland, cited above) . 

In the Cou rt 's view, th e same applies to the e nt ry of surna mes and 
fo renames of fore ign orig in in offi cia l documents. In tha t connection, the 
Court notes that on ly a few States have ra tifi ed ICCS Convent ion no. 14, 
a conve nt ion specifically int ended to int roduce a degree of uniformity 
in thi s sphere (see "In te rnat iona l law" a bove). Moreover, the ex is tence 
of this conven tion cannot be rega rded as afford ing a fin a l so lution to the 
prob lem because its practica l a pplicat ion can give rise to diffi culti es 
(see, in part icula r, the judgme nt of the European Court of Justice in 
Clzristos Konstantinidis, cited in "Community law" a bove). In a ny event, 
when the com pe te nt aut horiti es of a State find th emse lves und er a n 
obligation to tra nscribe in an identity or othe r officia l docume nt the 
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name of a person from a country whose language uses a different form of 
writing to tha t used in the docume nt they are required to draw up, th e 
difference between the a lphabets may make translit era tion necessary. 
Various methods may be used to effect such translit eration wh ile still 
pursing the same obj ective or integrating the beare r or the nam e into 
the entire range of socia l relat ions in the host country. The most 
common method , howeve r, is phone tic transcription, the a im of which is 
lo reproduce as faithfull y as poss ible the pronunciation of the name 
conce rned in th e language of origin. 

This rul e does not apply when the origina l form of the surname is 
writt en in th e same alphabet as tha t in which the docum ent is lo be 
drawn up. The Court obse rves tha t the vast majority of the member 
Sta tes of the Council of Europe whose officia l la nguage or languages use 
the Lat in alphabet have opted for a simple lite ra l reproduction of the 
nam e as it is writt en in the la nguage of orig in, even if the difference in 
phonet ic valu e ascribed to ce rtain cha racte rs in th e two langu ages is 
liable to g ive ri se to diffir:u I ti es and m isunderstandings ove r pronuncia­
tion. In ot her words , in such cases it is the writt en form and not the 
pronunciation of the nam e that takes precedence. This approach, which 
is insp ired by th e principl e of legal ce rta inty, is, moreover, refl ected in 
Art icle 2 oflCCS Conve ntion no. 14. 

In La tvi a, on th e ot he r hand, foreign surnames a re subj ect to phonetic 
transcription even if the ir origina l form is written in Latin characters. In 
addition , most surna mes have an inflect ional ending. In th e instant case, 
the La tvian Constitutiona l Court acknowledged that, in view of the 
g rammatica l particula rities of the Latvian language, the adapta tion of 
the writt en form of for eign names result ed from the need to ensure the 
correct use of the la nguage in official docum ents. It noted, inter alia : 
" in Latvian, a fore ign surna me cannot be included in a sentence ... unless 
it is writt en in the way it is pronounced and has an ending. " The 
Court notes tha t wh il e thi s adaptation enables people with a command of 
Latvia n to pronounce the name concerned co rrect ly and to include it 
effortle ss ly in phrases of eve ryday langu age, it inevitably entails a n 
a lt era tion to th e wr itten form. 

The Court reite rates that in cases a ri sing from individua l applications 
its task is not to review th e relevant legislation or practice in the abstract; 
it must as far as poss ible confine it se lf, without ove rlooking the ge neral 
contex t, to examining the iss ues raised by the case before it (see, among 
many other authoriti es, Olsson v. Sweden (no. I), judgment of 24 March 
1988, Ser ies A no. 130, pp. 27-28, § 54; The Holy Monasteries v. Greece, 
judgment of 9 December 1994, Seri es A no . 30 1-A, pp. 30-31, § 55; and 
Amann v. S witzerland [GC] , no . 27798/95, § 88, ECHR 2000-II). Likewise, 
the fact that a country finds itse lf in an isola ted position as regards one 
as pect of its legislation does not necessa rily imply tha t tha t aspect offends 
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the Convention, par ticul a rl y in a fi eld tha t is so close ly bound up with the 
cul tura l and hi s torical t raditions of each society (see, mu.la/is mu.Landis, 
F. v. Swit<:,erland, judgment of 18 Dece mber 1987, Se ri es A no. 128, 
pp. 16-17, § 33) . Consequ ently, the Court conside rs tha t it has no jurisdi c­
tion to adjudicate on t he La tvia n sys tem of t ranscription of surna mes as 
such. It s sole tas k is to dete rmine whe the r the domes ti c authoriti es' 
adapta tion of the writt en fo rm of t he applicant 's urname in th e insta nt 
case is capable of amounting to an infringe ment of her ri ght s guaranteed 
by Articl e 8 of th e Conve ntion (see Stjerna, cited above, p. 6 1, § 39; 
Hokkanen v. Finland, judgment of 23 September 1994, Seri es A no. 299-A, 
p. 20, § 55; a nd Tlzejormer King efGreece and Others v. Greece, no. 25 701 /94, 
Commiss ion decision of 2 1 April 1998, unreported). 

In the prese nt case, the Court recognises tha t, as the applicant is 
obliged to use the written fo rm "Mence na" in offi cia l docum ents in 
La tvia, she is exposed to a number of prac tica l probl ems and difficulti es. 
H oweve r , the ex pl ana tions she has give n indica te tha t th ese difficulti es 
a re not caused by th e new writt en form as such (this wo uld be the case, 
fo r insta nce, if the na me so spelt had a vulgar or ridi culous meaning) , 
but ra ther from th e difference between the adapted version a nd the 
orig ina l version of he r surna me. Th e Court notes, however, tha t the 
La tvia n a uthoriti es were conscious of this problem when they regula ted 
th e phonetic tra nscription of fo reign na mes. In orde r to remedy it, th ey 
firstly confirmed tha t t he two ve rsions - origina l a nd adapted - of the 
na me were equivalent in law (see pa ragraph 6 of Regula tion no. 174 in 
"Relevant dom es ti c law" above) . Secondly, they made it poss ible for the 
bea rer of th e surname to have the origina l writt en form ente red in hi s or 
he r pass port. The Court notes, in pa rt icul a r, tha t in it s judgment of 
21 Dece mber 2001 , the La tvian Constitutiona l Court acknowledged 
tha t the s teps initially taken by the na tiona l authorities on this second 
point we re insufficient. In tha t connection, it rul ed that page 14 of the 
pass port, wh ere the orig inal ve rsion of the name was inse rt ed, was too 
inconspicuous a location in view of the fac t tha t the adapted writt en form 
was entered on the ma in page. The dis ta nce se pa ra ting the two entries 
was, therefore, liable to ma ke th e pass port holder 's id entificat ion 
difficult. Regula tion no. 245, which was adopted in the wake of tha t judg­
ment a nd took effect on I .July 2002, seeks to remedy the afor ementioned 
defect by reducing the di s ta nce between th e two ve rsions. The origina l 
ve rs ion of th e name is now ente red on page 4, imm edia tely a ft e r the main 
page, thus enabling offi cials to make a visua l compari son of both written 
form s of the surname and to sati sfy themselves of their equivalence with 
g reater ce r tainty and speed. 

The Court furthe r notes tha t paragra ph 15 of th e a for ementioned 
Regula tion no. 245 a llows a ny inte res ted pa rty to obta in a new La tvi an 
pass port even if hi s or her current pass port is still valid . Tha t being so, 
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it sees no ge nuin e object ive obstacle preventing the applicant from 
excha ng ing her curre nt passpo rt for ide nti ty pa pers that sa tisfy t he 
requirem ents set out in the new regula tion . The Court does not di sput e 
t hat closing th e gap betwee n th e two ve rs ions of the surna me cannot 
suffice to avo id a ll the d iffi culti es t he a pplicant has me ntioned. Further­
more, the ri sk of problems a ffec ting th e exe rcise of ri g hts guaranteed by 
t he Conve ntion in ce rta in cases cannot be rul ed out. For thi s reason, 
the nationa l a uthoriti es mu st continu e to mon itor deve lopm e nts in this 
sphere closely (see, mutatis mutandis, Sheffield and Horsham v. the United 
Kingdom, judgment of 30 July 1998, Reports 1998-V, p. 2029, § 60, and 
Christine Goodwin v. the United Kingdom [GC], no 28957/95, §§ 74-75, ECHR 
2002-VI) in order to be a ble to take adequate m easures if necessary. 
H oweve r, in the prese nt case, the Court is not persuaded that these 
difficulti es a re se r ious enoug h to a mount to disproport iona te in ter­
feren ce with private or fam ily life. In particul a r, the re is nothing in t he 
case fil e to show that th e use of th e wr itten form "M e nce na" has 
preve nted th e a ppli cant from exe rcising a ll her po litica l, econom ic and 
socia l r ights recognised by the La tvian Const itution a nd law, including 
the ri gh t to leave La tvia and to re turn there. Indeed , t his was noted by 
the Latvia n Constitutional Court in its judg men t of 2 1 Dece mber 200 I. 
Sim il a rl y, th e Court notes that the app li cant has neve r bee n refu sed 
permission to enter or stay in a ny for eign State, e ither a lone or with he r 
hu sband, as a result of t he d ifference betwee n the two wr itte n fo rms of he r 
nam e. As to the need to supply fore ign a uthoriti es with add itional detail s 
regard ing the diffe rence in spelli ng, the Cou rt does not co nside r it to be 
sufficie ntly se rious as to re nde r the interference disp roportionate for th e 
purpos es of Articl e 8 § 2 of t he Conven tion. In a ny eve nt , this is a domain 
in whic h it will not be possib le to avo id the risk of m isunderstandings until 
such t im e as trave l docum ents and ide ntity papers a re made uniform the 
wo rld over. 

In short , t he Court cons ide rs tha t the La tv ian a uthor it ies have not 
overstepped th e margin of a pprec ia tion they a re a fforded in this sphere. 
It fo llows that the a pplication must be rejected as being ma nifes t ly 
ill-found ed, pursua nt to Art icle 35 §§ 3 a nd 4 of the Conve ntion . 

For these reasons, the Court una nimously, 

Declares the app licat ion inadm iss ible. 




