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F r o m 1 N o v e m b e r 1998, t he Reports ofJudgments and Decisions of t h e E u r o p e a n C o u r t o f 

H u m a n R i g h t s c o n t a i n a s e l e c t i o n of j u d g m e n t s d e l i v e r e d a n d d e c i s i o n s a d o p t e d a f t e r t h e 

e n t r y i n t o force of P ro toco l N o . 11 t o t h e C o n v e n t i o n for t h e P r o t e c t i o n of H u m a n R i g h t s a n d 

F u n d a m e n t a l F r e e d o m s . All j u d g m e n t s a n d d e c i s i o n s of t h e C o u r t ( w i t h t h e e x c e p t i o n of 

d e c i s i o n s t a k e n by c o m m i t t e e s of t h r e e j u d g e s p u r s u a n t t o A r t i c l e 2 8 of t h e C o n v e n t i o n ) , 

i n c l u d i n g t h o s e not p u b l i s h e d in t h i s s e r i e s , a r e a v a i l a b l e in t h e C o u r t ' s case - l aw d a t a b a s e 

(I I U D O C ) w h i c h is a c c e s s i b l e v ia t h e C o u r t ' s w e b s i t e ( h t t p : / / w w w . e c h r . c o e . i n t ) . 

Note on citation 

T h e fo rm of c i t a t i o n for j u d g m e n t s a n d d e c i s i o n s p u b l i s h e d in t h i s s e r i e s f rom 1 N o v e m b e r 

1998 follows t h e p a t t e r n : n a m e of c a s e ( in i t a l i c s ) , a p p l i c a t i o n n u m b e r , p a r a g r a p h n u m b e r 

(for j u d g m e n t s ) , a b b r e v i a t i o n of t h e E u r o p e a n C o u r t of H u m a n R i g h t s ( E C H R ) . y e a r a n d 

n u m b e r o f v o l u m e . 

In t h e a b s e n c e of a n y i n d i c a t i o n t o t h e c o n t r a r y t h e c i t e d t e x t is a j u d g m e n t o n t h e m e r i t s 

d e l i v e r e d bv a C h a m b e r of t h e C o u r t . A n y v a r i a t i o n f rom t h a t is a d d e d in b r a c k e t s a f t e r t h e 

n a m e of t h e c a s e : " ( d e c . ) " for a d e c i s i o n on a d m i s s i b i l i t y , " ( p r e l i m i n a r y o b j e c t i o n s ) " for a 

j u d g m e n t c o n c e r n i n g o n l y p r e l i m i n a r y o b j e c t i o n s , " ( j u s t s a t i s f a c t i o n ) " for a j u d g m e n t 

c o n c e r n i n g on ly j u s t s a t i s f a c t i o n , " ( r e v i s i o n ) " for a j u d g m e n t c o n c e r n i n g r e v i s i o n , " ( i n t e r ­

p r e t a t i o n ) " for a j u d g m e n t c o n c e r n i n g i n t e r p r e t a t i o n , " ( s t r i k i n g o u t ) " for a j u d g m e n t s t r ik ­

i n g t h e c a s e o u t , o r " ( f r i e n d l y s e t t l e m e n t ) " for a j u d g m e n t c o n c e r n i n g a f r i end ly s e t t l e m e n t . 

" [ G C ] " is a d d e d if t h e j u d g m e n t o r d e c i s i o n h a s b e e n g iven by t h e G r a n d C h a m b e r of t h e 

C o u r t . 

Examples 

J u d g m e n t o n t h e m e r i t s d e l i v e r e d by a C h a m b e r 

Campbell v. Ireland, n o . 4 5 6 7 8 / 9 8 , § 24, E C H R 1999-11 

J u d g m e n t o n t h e m e r i t s d e l i v e r e d by t h e G r a n d C h a m b e r 

Campbell v. Ireland [ G C ] , n o . 4 5 6 7 8 / 9 8 , § 24 , E C H R 1999-11 

D e c i s i o n on a d m i s s i b i l i t y d e l i v e r e d by a C h a m b e r 

Campbell v. Ireland ( d e c ) , no . 4 5 6 7 8 / 9 8 , E C H R 1999-11 

D e c i s i o n on a d m i s s i b i l i t y d e l i v e r e d by t h e G r a n d C h a m b e r 

Campbell v. Ireland (dec . ) [ G C ] , n o . 4 5 6 7 8 / 9 8 , E C H R 1999-11 

J u d g m e n t o n p r e l i m i n a r y o b j e c t i o n s d e l i v e r e d by a C h a m b e r 

Campbell v. Ireland ( p r e l i m i n a r y o b j e c t i o n s ) , n o . 4 5 6 7 8 / 9 8 , § 15, E C H R 1999-11 

J u d g m e n t o n j u s t s a t i s f a c t i o n d e l i v e r e d by a C h a m b e r 

Campbell v. Ireland ( jus t s a t i s f a c t i o n ) , no . 4 5 6 7 8 / 9 8 , § 15, E C H R 1999-11 

J u d g m e n t o n rev i s ion d e l i v e r e d by a C h a m b e r 

Campbell v. Ireland ( r e v i s i o n ) , no. 4 5 6 7 8 / 9 8 , § 15, E C H R 1999-11 

J u d g m e n t o n i n t e r p r e t a t i o n d e l i v e r e d by a C h a m b e r 
Campbell v. Ireland ( i n t e r p r e t a t i o n ) , no. 4 5 6 7 8 / 9 8 , § 15, E C H R 1999-11 

J u d g m e n t s t r i k i n g t h e c a s e o u t d e l i v e r e d by a C h a m b e r 

Campbell v. Ireland ( s t r i k i n g o u t ) , n o . 4 5 6 7 8 / 9 8 , § 15, E C H R 1999-11 

J u d g m e n t o n a f r i end ly s e t t l e m e n t d e l i v e r e d by a C h a m b e r 

Campbell v. Ireland ( f r i end ly s e t t l e m e n t ) , n o . 4 5 6 7 8 / 9 8 , § 15, E C H R 1999-11 
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D e p u i s le 1 " n o v e m b r e 1998, le Recueil des arrêts et décisions d e la C o u r e u r o p é e n n e d e s 

D r o i t s d e l ' H o m m e r e n f e r m e u n e s é l e c t i o n d e s a r r ê t s r e n d u s et d e s d é c i s i o n s a d o p t é e s a p r è s 

l ' e n t r é e e n v i g u e u r d u P r o t o c o l e n" 11 à la C o n v e n t i o n d e s a u v e g a r d e d e s D r o i t s d e l ' H o m m e 

et d e s L i b e r t é s f o n d a m e n t a l e s . T o u s les a r r ê t s et d é c i s i o n s de l a C o u r (à l ' e x c e p t i o n d e s 

d é c i s i o n s p r i s e s p a r d e s c o m i t é s d e t ro i s j u g e s e n a p p l i c a t i o n d e l ' a r t i c l e 28 d e la C o n v e n t i o n ) , 

y c o m p r i s c e u x et ce l l e s n o n p u b l i é s d a n s la p r é s e n t e s é r i e , se t r o u v e n t d a n s la b a s e d e 

d o n n é e s s u r la j u r i s p r u d e n c e de la C o u r ( H U D O C ) , a c c e s s i b l e s u r le s i te I n t e r n e t d e la C o u r 

(h t tp : / /www . e chr . coe . in t ) . 

Note concernant la citation des arrêts et décisions 

Les a r r ê t s et d é c i s i o n s p u b l i é s d a n s la p r é s e n t e s é r i e à c o m p t e r d u I " n o v e m b r e 1998 soin 

c i t é s d e la m a n i è r e s u i v a n t e : n o m d e l ' a f fa i re ( en i t a l i q u e ) , n u m é r o d e la r e q u ê t e , n u m é r o d u 

p a r a g r a p h e ( p o u r les a r r ê t s ) , s ig lc de la C o u r e u r o p é e n n e d e s D r o i t s de l ' H o m m e ( C E D H ) , 

a n n é e et n u m é r o d u r e c u e i l . 

S a u f m e n t i o n p a r t i c u l i è r e , le t e x t e c i t é e s t ce lu i d ' u n a r r ê t s u r le fond r e n d u p a r u n e 

c h a m b r e d e la C o u r . L ' o n a j o u t e a p r è s le n o m d e l ' a f fa i re « (déc . ) » p o u r u n e d é c i s i o n s u r la 

r e c e v a b i l i t é , « ( e x c e p t i o n s p r é l i m i n a i r e s ) » p o u r u n a r r ê t ne p o r t a n t q u e s u r d e s e x c e p t i o n s 

p r é l i m i n a i r e s , « ( s a t i s f a c t i o n é q u i t a b l e ) » p o u r u n a r r ê t ne p o r t a n t q u e s u r la s a t i s f a c t i o n 

é q u i t a b l e , « ( r é v i s i o n ) » p o u r u n a r r ê t de r év i s ion , « ( i n t e r p r é t a t i o n ) » p o u r u n a r r ê t 

d ' i n t e r p r é t a t i o n , « ( r a d i a t i o n ) » p o u r un a r r ê t r a y a n t l ' a f fa i re du r ô l e , « ( r è g l e m e n t a m i a b l e ) » 

p o u r u n a r r ê t s u r u n r è g l e m e n t a m i a b l e , e t « [ G C ] » si l ' a r r ê t ou la d é c i s i o n o n t é t é r e n d u s p a r 

la G r a n d e C h a m b r e d e la C o u r . 

Exemples 

A r r ê t r e n d u p a r u n e c h a m b r e s u r le fond 

Dupont c. France, n" 4 5 6 7 8 / 9 8 , § 2 4 , C E D H 1999-11 

A r r ê t r e n d u p a r la G r a n d e C h a m b r e s u r le fond 

Dupont c. France [ G C ] , n" 4 5 6 7 8 / 9 8 , § 24 , C E D H 1999-11 

D é c i s i o n r e n d u e p a r u n e c h a m b r e s u r la r e c e v a b i l i t é 

Dupont c. France ( d é c ) , n" 4 5 6 7 8 / 9 8 , C E D H 1999-11 

D é c i s i o n r e n d u e p a r la G r a n d e C h a m b r e s u r la r e c e v a b i l i t é 

Dupont c. France ( d é c ) [ G C ] , n" 4 5 6 7 8 / 9 8 , C E D H 1999-11 

A r r ê t r e n d u p a r u n e c h a m b r e s u r d e s e x c e p t i o n s p r é l i m i n a i r e s 

Dupont c. France ( e x c e p t i o n s p r é l i m i n a i r e s ) , n" 4 5 6 7 8 / 9 8 , § 15, C E D H 1999-11 

A r r ê t r e n d u p a r u n e c h a m b r e s u r la s a t i s f a c t i o n é q u i t a b l e 

Dupont c. France ( s a t i s f a c t i o n é q u i t a b l e ) , n° 4 5 6 7 8 / 9 8 , § 15, C E D H 1999-11 

A r r ê t d e r év i s ion r e n d u p a r u n e c h a m b r e 

Dupont c. France ( r é v i s i o n ) , n" 4 5 6 7 8 / 9 8 , § 15, C E D H 1999-11 

A r r ê t d ' i n t e r p r é t a t i o n r e n d u p a r u n e c h a m b r e 

Dupont c. France ( i n t e r p r é t a t i o n ) , n" 4 5 6 7 8 / 9 8 , § 15, C E D H 1999-11 

A r r ê t r e n d u p a r u n e c h a m b r e r a y a n t l ' a f fa i re du rô le 

Dupont c. France ( r a d i a t i o n ) , n" 4 5 6 7 8 / 9 8 , § 15, C E D H 1999-11 

A r r ê t r e n d u p a r u n e c h a m b r e s u r u n r è g l e m e n t a m i a b l e 

Dupont c. France ( r è g l e m e n t a m i a b l e ) , n" 4 5 6 7 8 / 9 8 , § 15, C E D H 1999-11 
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Page 

Subject matler/Objel des affaires VII 

Steel and Morris v. the United Kingdom, no . 68416 /01 , j u d g m e n t of 
15 F e b r u a r y 2005 1 
Steel et Morris c. Royaume-Uni, n" 68416 /01 , a r r ê t du 15 février 
2005 45 

Novosseletski c. Ukraine, n" 47148/99, a r r ê t du 22 février 2005 
(ex t ra i t s ) 93 
Novoseletskiy v. Ukraine, no . 47148/99, j u d g m e n t of 22 F e b r u a r y 
2005 (ex t rac t s ) 115 

Brudnicka et autres c. Pologne, n° 54723/00, a r r ê t du 3 m a r s 2005 .. 135 
Brudnicka and Others v. Poland, no . 54723/00 , j u d g m e n t of 3 M a r c h 
2005 153 

Bubbins v. the United Kingdom, no. 50196/99, j u d g m e n t of 17 M a r c h 
2005 (ex t rac t s ) 169 
Bubbins c. Royaume-Uni, n" 50196/99, a r r ê t du 17 m a r s 2005 
(ex t ra i t s ) 207 

Akkum and Others v. Turkey, no . 21894/93 , j u d g m e n t of 24 M a r c h 
2005 (ex t rac t s ) 247 
Akkum et autres c. Turquie, n" 21894/93 , a r r ê t du 24 m a r s 2005 
(ex t ra i t s ) 277 

Nevmerzhitsky v. Ukraine, no. 54825/00, j u d g m e n t of 5 apri l 2005 
(ex t rac t s ) 307 
Nevmerjitski c. Ukraine, n" 54825/00, a r r ê t du 5 avril 2005 
(ex t ra i t s ) 333 

Bastone c. Italie (déc.) , n" 59638/00, 18 j a n v i e r 2005 (ex t ra i t s ) .... 359 
Bastone v. Italy (dec.) , no. 59638/00, 18 J a n u a r y 2005 (ex t rac t s ) . 373 

Accardi et autres c. Italie ( d é c ) , n" 30598/02, 20 j a n v i e r 2005 387 
Accardi and Others v. Italy (dec.) , no. 30598/02, 20 J a n u a r y 2005 .. 405 





S u b j e c t m a t t e r / O b j e t d e s a f f a i r e s 

A r t i c l e 2 

S h o o t i n g a n d k i l l ing of p e r s o n d u r i n g s i ege w h o h a d fa i led to h e e d pol ice o r d e r s 

Bubbins v. the United Kingdom, p . 169 

H o m i c i d e p a r ba l le a u c o u r s d ' u n s i è g e d e la p o l i c e , la v i c t i m e n ' a y a n t p a s o b t e m p é r é à d e s 

s o m m a t i o n s d e cel le-ci 

Bubbins c. Royaume-Uni, p . 207 

K i l l i n g of c iv i l i ans d u r i n g m i l i t a r y o p e r a t i o n s 

Akkum and Others v. Turkey, p . 247 

Civi l s t u é s lors d ' u n e o p é r a t i o n m i l i t a i r e 

Akkum et autres c. Turquie, p . 277 

A r t i c l e 3 

B o d y of a p p l i c a n t ' s s o n m u t i l a t e d post mortem 

Akkum and Others v. Turkey, p. 247 

C o r p s d u fils d u r e q u é r a n t m u t i l é a p r è s la m o r t 

Akkum et autres c. Turquie, p . 277 

F o r c e - f e e d i n g of h u n g e r - s t r i k i n g d e t a i n e e w i t h o u t m e d i c a l j u s t i f i c a t i o n 

Nevmerzhilskji v. Ukraine, p . 307 

A l i m e n t a t i o n d e force , s a n s j u s t i f i c a t i o n m é d i c a l e , d ' u n d é t e n u s u i v a n t u n e g r è v e d e la fa im 

Nevmerjitski c. Ukraine, p . 333 

S p e c i a l p r i s o n r e g i m e d e s i g n e d t o s e v e r all t i e s b e t w e e n t h e p r i s o n e r a n d his o r i g i n a l c r i m i n a l 

e n v i r o n m e n t 

Bastone v. Italy ( d e c ) , p . 373 

R e g i m e s p é c i a l d e d é t e n t i o n t e n d a n t à c o u p e r t o u t l i en e n t r e le d é t e n u et son m i l i e u c r i m i n e l 

d ' o r i g i n e 

Bastone c. Italie ( d é c ) , p . 359 



VIII SUBJECT MA7TER/OBJET DES AFFAIRES 

A r t i c l e 6 

Article 6 § 1 

Lack of lega l a id in d e f a m a t i o n p r o c e e d i n g s a n d p r o p o r t i o n a l i t y of d a m a g e s a w a r d e d 

Steel and Morris v. the United Kingdom, p . 1 

A b s e n c e d ' a i d e j u d i c i a i r e d a n s u n e a f fa i re de d i f f a m a t i o n et p r o p o r t i o n n a l i t é d e s d o m m a g e s -
i n t é r ê t s a l l o u é s 

Steel et Morris c. Royaume-Uni, p . 4 5 

I n d e p e n d e n c e a n d i m p a r t i a l i t y of m a r i t i m e c h a m b e r s 

Brudnicka and Others v. Poland, p. 153 

I n d é p e n d a n c e et i m p a r t i a l i t é d e s c h a m b r e s m a r i t i m e s 

Brudnicka et autres c. Bologne, p. 135 

C o n v i c t i o n for s e x u a l a b u s e of m i n o r s b a s e d m a i n l y on e v i d e n c e g iven by t h e v i c t i m s d u r i n g 
p r e l i m i n a r y i n v e s t i g a t i o n 

Accardi and Others v. Italy ( dee . ) , p . 4 0 5 

C o n d a m n a t i o n p o u r a b u s s e x u e l s s u r m i n e u r s f o n d é e e s s e n t i e l l e m e n t s u r le t é m o i g n a g e d e s 
v i c t i m e s l ivré d u r a n t les i n v e s t i g a t i o n s p r é l i m i n a i r e s 

Accardi et autres c. Italie ( d é c ) , p . 387 

Article 6 § 3 (d) 

C o n v i c t i o n for s e x u a l a b u s e of m i n o r s b a s e d m a i n l y on e v i d e n c e g i v e n by t h e v i c t i m s d u r i n g 
p r e l i m i n a r y i n v e s t i g a t i o n 

Accardi and Others v. Italy ( dec . ) , p . 4 0 5 

C o n d a m n a t i o n p o u r a b u s s e x u e l s s u r m i n e u r s f o n d é e e s s e n t i e l l e m e n t s u r le t é m o i g n a g e d e s 
v i c t i m e s l ivré d u r a n t les i n v e s t i g a t i o n s p r é l i m i n a i r e s 

Accardi et autres c. Italie ( d é c ) , p . 387 

A r t i c l e 8 

Dec i s ion t o t r a n s f e r flat t o n e w o c c u p a n t a n d s u b s e q u e n t p r o c e e d i n g s t o se t t h a t d e c i s i o n 
a s i d e 

Noeoselelskiy v. Ukraine, p. 115 

O c t r o i d ' u n a p p a r t e m e n t à u n a u t r e b é n é f i c i a i r e et p r o c é d u r e e n a n n u l a t i o n s u b s é q u e n t e 

Novosselelski c. Ukraine, p . 93 

Spec ia l p r i s o n r e g i m e d e s i g n e d t o s eve r all t i es b e t w e e n t h e p r i s o n e r a n d his o r i g i n a l c r i m i n a l 
e n v i r o n m e n t a n d e n t a i l i n g r e s t r i c t i o n s o n f ami ly v is i t s 

Baslone v. Italy ( d e c ) , p . 373 



SUBJECT MATTER/OBJET DES AFFAIRES IX 

R é g i m e spéc ia l d e d é t e n t i o n t e n d a n t à c o u p e r t o u t l ien e n t r e le d é t e n u et s o n m i l i e u c r i m i n e l 
( l ' o r ig ine et i m p l i q u a n t d e s r e s t r i c t i o n s a u x v i s i t es f a m i l i a l e s 

Bastonec. Italie ( d é c ) , p . 359 

A r t i c l e 10 

L a c k of l e g a l a i d in d e f a m a t i o n p r o c e e d i n g s a n d p r o p o r t i o n a l i t y of d a m a g e s a w a r d e d 
Steel and Morris v. the United Kingdom, p. 1 

A b s e n c e d ' a i d e j u d i c i a i r e d a n s u n e a f fa i re d e d i f f a m a t i o n et p r o p o r t i o n n a l i t é d e s d o m m a g e s -
i n t é r ê t s a l l o u é s 

Steel et Morris c. Royaume-Uni, p. 45 

A r t i c l e 13 

I m p o s s i b i l i t y of o b t a i n i n g c o m p e n s a t i o n for n o n - p e c u n i a r y d a m a g e 
Bubbins v. the United Kingdom, p . 169 

I m p o s s i b i l i t é d ' o b t e n i r u n e r é p a r a t i o n p o u r d o m m a g e m o r a l 
Bubbins c. Royaume-Uni, p . 207 

A r t i c l e 3 4 

Poss ib l e h a r m t o g o o d r e p u t a t i o n of d e c e a s e d r e l a t i v e s 
Brudnicka and Others v. Poland, p . 153 

A t t e i n t e é v e n t u e l l e à la b o n n e r é p u t a t i o n d e p a r e n t s d é c é d é s 
Brudnicka et autres c. Pologne, p . 135 

A r t i c l e 3 8 

Article 38 § 1 (a) 

G o v e r n m e n t ' s f a i l u r e t o s u b m i t d o c u m e n t a r y e v i d e n c e r e l e v a n t to t h e ki l l ing of c iv i l ians 
d u r i n g m i l i t a r y o p e r a t i o n 

Akkum and Others v. Turkey, p . 247 

N o n - c o m m u n i c a t i o n p a r le G o u v e r n e m e n t de p r e u v e s d o c u m e n t a i r e s r e l a t i v e s a u d é c è s d e 
civils lo r s d ' u n e o p é r a t i o n m i l i t a i r e 

Akkum et autres c. Turquie, p . 277 
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SUMMARY1 

Lack of legal aid in defamation proceedings and proportionality of damages 
awarded 

Article 6 § 1 

Civil proceedings - Fair hearing - Lack of legal aid in defamation proceedings and 
proportionality of damages awarded - Complexity of case requiring the provision of legal aid -
Inequality of arms 

Article 10 

Freedom of expression - Interference - Protection of the reputation and rights of others -
Necessary in a democratic society - Lack of procedural fairness and equality - "Chilling" effect 
- Award of damages disproportionate to the legitimate aim served 

* 
* * 

The applicants were associated with the group London Greenpeace which 
launched a campaign against the fast-food company McDonald's in the mid-
1980s. A fact sheet produced and distributed as part of the campaign alleged that 
McDonald's was responsible for starvation in the Third World as well as for the 
eviction of small farmers from their land and of tribal people from their 
rainforest territories. Other allegations related to the lack of nutritional qualities 
of McDonald's food, the health risks involved in consuming it, the abusive 
targeting of children in the company's advertising, the cruel practices in the 
rearing and slaughter of the animals used to produce the food and the 
unsatisfactory working conditions within the corporation. 
McDonald's brought proceedings against the applicants, claiming damages for 
libel. The applicants denied having published the fact sheet or that the 
statements in it were defamatory. Having been refused legal aid, such aid not 
being available for defamation proceedings in the United Kingdom at the 
material time, they represented themselves throughout the 313-day trial, with 
some help from barristers and solicitors acting pro bono. At one stage the 
applicants were unable to pay for the daily transcripts of the proceedings but 
eventually obtained copies with some delay, using donations from the public. 
During the trial one of the applicants signed an affidavit related to another set of 
proceedings in which he mentioned that the libel action had arisen from the 
"leaflets we had produced". Despite the applicant's objection that his solicitor 
had, by mistake, omitted to include the word "allegedly", the trial judge admitted 
the affidavit as evidence. On the basis of the affidavit, McDonald's were permitted 
to amend their statement at a late stage in the trial. The applicants were held 

1. This summary by the Registry does not bind the Court. 
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liable for publication of the fact sheet, which was found to include several 
statements that were untrue and others which were not justified. The judge 
made an award for damages in favour of McDonald's. In the appeal proceedings 
some of the contentious allegations were considered comment and others as being 
justified. The damages award was reduced in consequence. Leave to appeal to the 
House of Lords was refused. 

Held 
(1) Article 6 § I: (a) The question whether the provision of legal aid was necessary 
for a fair hearing had to be determined on the basis of the particular facts and 
circumstances of each case. In terms of what had been at stake for the applicants 
in the trial, the financial consequences had been potentially severe. As regards the 
complexity of the proceedings, the trial at first instance had lasted 313 court days, 
preceded by 28 interlocutory applications, and the appeal hearing had lasted 
23 days. The factual case the applicants had had to prove had been highly 
complex, involving 40,000 pages of documentary evidence and 130 oral witnesses. 
Nor was the case straightforward legally. Extensive legal and procedural issues 
had to be resolved before the trial judge was in a position to decide the main 
issue. Against this background, it was necessary to assess the extent to which the 
applicants were able to bring an effective defence despite the absence of legal aid. 
The applicants appeared to have been articulate and resourceful, and they had 
succeeded in proving the truth of a number of the statements complained of. 
They had, moreover, received some help on the legal and procedural aspects of 
the case from barristers and solicitors acting pro bono; their initial pleadings had 
been drafted by lawyers. For the bulk of the proceedings, however, including all the 
hearings to determine the truth of the statements in the leaflet, they had acted 
alone. In an action of this complexity, neither the sporadic help given by the 
volunteer lawyers nor the extensive judicial assistance and latitude granted to the 
applicants as litigants in person was any substitute for competent and sustained 
representation by an experienced lawyer familiar with the case and with the law of 
libel. The very length of the proceedings was, to a certain extent, a testament to 
the applicants' lack of skill and experience. In conclusion, the denial of legal aid to 
the applicants had deprived them of the opportunity to present their case 
effectively before the court and contributed to an unacceptable inequality of arms 
with McDonald's. 

Conclusion: violation (unanimously). 
(b) In view of its above finding, the Court did not consider it necessary to examine 
separately the additional complaints directed at a number of specific rulings made 
by the judges in the proceedings. 
(2) Article 10: In a democratic society even small and informal campaign groups 
had to be able to carry on their activities effectively. There existed a strong public 
interest in enabling such groups and individuals outside the mainstream to 
contribute to the public debate by disseminating information and ideas on 
matters of general public interest such as health and the environment. The 
safeguard afforded by Article 10 to journalists in relation to reporting on issues of 
general interest was subject to the proviso that they acted in good faith in order to 
provide accurate and reliable information in accordance with the ethics of 
journalism, and the same principle applied to others who engaged in public 
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debate. In a campaigning leaflet a certain degree of hyperbole and exaggeration 
could be tolerated, and even expected, but in the case under review the allegations 
had been of a very serious nature and had been presented as statements of fact 
rather than value judgments. 
Like the Court of Appeal, the Court was not persuaded by the argument that the 
material in the leaflet had already been in the public domain. Moreover, it was not 
in principle incompatible with Article 10 to place on a defendant in libel 
proceedings the onus of proving to the civil standard the t ruth of defamatory 
statements. Nor, in principle, should the fact that the plaintiff in the present case 
was a large multinational company deprive it of the right to defend itself against 
defamatory allegations or entail that the applicants should not have been required 
to prove the truth of the statements made. It was true that large public companies 
inevitably and knowingly laid themselves open to close scrutiny of their acts, and 
the limits of acceptable criticism were wider in the case of such companies. 
However, in addition to the public interest in open debate about business 
practices, there was a competing interest in protecting the commercial success 
and viability of companies, for the benefit of shareholders and employees, but 
also for the wider economic good. The State therefore enjoyed a margin of 
appreciation as to the means it provided under domestic law to enable a company 
to challenge the truth, and limit the damage, of allegations which risked harming 
its reputation. If, however, a State decided to provide such a remedy to a corporate 
body, it was essential, in order to safeguard the countervailing interests in free 
expression and open debate, that a measure of procedural fairness and equality 
of arms was provided for. The more general interest in promoting the free 
circulation of information and ideas about the activities of powerful commercial 
entities, and the possible "chilling" effect on others were also important factors to 
be considered in this context. The lack of procedural fairness and equality the 
Court had already found in respect of Article 6 therefore also gave rise to a 
breach of Article 10. 

Moreover, under the Convention, an award of damages for defamation must bear a 
reasonable relationship of proportionality to the injury to reputation suffered. 
While it was true that no steps had so far been taken to enforce the damages 
award against either applicant, the substantial sums awarded against them had 
nonetheless remained enforceable since the decision of the Court of Appeal. In 
those circumstances, the award of damages in the present case had been 
disproportionate to the legitimate aim served. 
Conclusion: violation (unanimously). 
Article 41: The Court made awards for non-pecuniary damage. It also made an 
award in respect of costs and expenses. 
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Airey v. Ireland, judgment of 9 October 1979, Series A no. 32 
Dudgeon v. the United Kingdom (Article 50), judgment of 24 February 1983, Series A 
no. 59 
Ashingdane v. the United Kingdom, judgment of 28 May 1985, Series A no. 93 
Lingens c. Austria, judgment of 8July 1986, Series A no. 103 



6 STEEL AND MORRIS v. THE UNITED KINGDOM JUDGMENT 

Winer v. the United Kingdom, no. 10871/84, Commission decision of 10 July 1986, 
Decisions and Reports 48 
Munro v. the United Kingdom, no. 10594/83, Commission decision of 14 July 1987, 
Decisions and Reports 52 
markl intern Verlag GmbH and Klaus Beermann v. Germany, judgment of 20 November 
1989, Series A no. 165 
Thorgeir Thorgeirson v. Ice land, judgment of 25 June 1992, Scries A no. 239 
H.S. and D.M. v. the United Kingdom, no. 21325/93, Commission decision of 5 May 
1993, unreported 
Fayed v. the United Kingdom, judgment of 21 September 1994, Series A no. 294-B 
Prager and Oberschlick v. Austria, judgment of 26 April 1995, Series A no. 313 
Tolstoy Miloslavsky v. the United Kingdom, judgment of 13 July 1995, Series A no. 316-B 
De Haes and Gijsels v. Belgium, judgment of 24 February 1997, Reports of Judgments and 
Decisions 1997-1 
Stewart-Brady v. the United Kingdom, nos. 27436/95 and 28406/95, Commission 
decision of 2 July 1997, Decisions and Reports 90-A 
Robins v. the United Kingdom, judgment of 23 September 1997, Reports 1997-V 
Bowman v. the United Kingdom, judgment of 19 February 1998, Reports 1998-1 
Hertelv. Switzerland, judgment of 25 August 1998, Reports 1998-VI 
Bladct Troms0 and Stensaas v. Norway [GC], no. 21980/93, ECHR 1999-III 
Feldek v. Slovakia, no. 29032/95, ECHR 2001-VIII 
McVicar v. the United Kingdom, no. 46311/99, ECHR 2002-III 
P., C. andS. v. the United Kingdom, no. 56547/00, ECHR 2002-VI 
A. v. the United Kingdom, no. 35373/97, ECHR 2002-X 
Appleby and Others v. the United Kingdom, no. 44306/98, ECHR 2003-VI 
Sahin v. Germany [GC], no. 30943/96, ECHR 2003-VIII 



STEEL AND MORRIS v. THE UNITED KINGDOM JUDGMENT 7 

In t h e c a s e o f S tee l a n d M o r r i s v. t h e U n i t e d K i n g d o m , 

T h e E u r o p e a n C o u r t of H u m a n Righ t s ( F o u r t h Sec t ion) , s i t t ing as a 
C h a m b e r composed of: 

M r M. PELLONPÄÄ, President, 
Sir Nicolas BRATZA, 
Mrs V. STRAZNICKA, 

M r J . GASADEVALL, 
M r R. M A R U S T E , 

M r S. PAVI.OVSCHI, 

M r L . G A R L I C K I J « ^ « , 
and M r M. O 'BOYLE, Section Registrar, 

H a v i n g d e l i b e r a t e d in pr iva te on 7 S e p t e m b e r 2004 a n d 25 J a n u a r y 
2005, 

Del ivers the following j u d g m e n t , which was a d o p t e d on t h e last-
m e n t i o n e d d a t e : 

PROCEDURE 

1. T h e case o r ig ina ted in an appl ica t ion (no. 68416/01) aga ins t the 
U n i t e d K i n g d o m of G r e a t Br i t a in and N o r t h e r n I r e l and lodged wi th the 
C o u r t u n d e r Art ic le 34 of t he Conven t i on for t he P ro tec t ion of H u m a n 
Righ t s a n d F u n d a m e n t a l F r e e d o m s ("the Conven t ion" ) by two U n i t e d 
K i n g d o m na t iona l s , Ms H e l e n Steel a n d M r David Morr i s ("the 
app l i can t s " ) , on 20 S e p t e m b e r 2000. 

2. T h e app l i can t s , who h a d b e e n g r a n t e d legal aid, were r e p r e s e n t e d 
by M r M. S t e p h e n s , a lawyer p rac t i s ing in London . T h e U n i t e d 
K i n g d o m G o v e r n m e n t (" the G o v e r n m e n t " ) were r e p r e s e n t e d by the i r 
Agen t , M r D. W a l t o n , of t he Fore ign a n d C o m m o n w e a l t h Office. 

3. T h e app l i can t s a l leged, in pa r t i cu l a r , t h a t d e f a m a t i o n p roceed ings 
b rough t aga ins t t h e m had given rise to violat ions of the i r r igh t s to a fair 
t r ial u n d e r Art ic le 6 § 1 of t he Conven t i on and to f reedom of express ion 
u n d e r Art ic le 10. 

4. T h e appl ica t ion was a l loca ted to t he F o u r t h Sect ion of t he C o u r t 
(Rule 52 § I of the Rules of C o u r t ) . W i t h i n tha t Sect ion, the C h a m b e r 
tha t would cons ider the case (Article 27 § 1 of the Conven t ion ) was 
c o n s t i t u t e d as provided in Rule 26 § 1. 

5. By a decision of 6 April 2004, the C h a m b e r dec la red the appl ica t ion 
par t ly admiss ib le . 

6. A h e a r i n g took place in public in t h e H u m a n Righ t s Bui ld ing, 
S t r a s b o u r g , on 7 S e p t e m b e r 2004 (Rule 59 § 3 ) . 
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T h e r e a p p e a r e d before the C o u r t : 

(a) for the Government 
M r D. WALTON, Fore ign and C o m m o n w e a l t h Office, 
M r P . SALES, 

Agent, 
Counsel, 

M r A. BROWN, 

M r D. WILLINK, 

M r R. W R I G H T , Advisers; 

(b) for the applicants 
M r K. STARMER, 

Mr M. STEPHENS, 

Mr A. H U D S O N , 

Ms P. W R I G H T , 

Junior Counsel, 
Adviser. 

Counsel, 
Solicitor, 

T h e C o u r t h e a r d addresses by M r S t a r m e r and M r Sales . 
7. Fol lowing the hea r ing , bo th pa r t i e s s u b m i t t e d in fo rma t ion which 

had been r e q u e s t e d by J u d g e Sir Nicolas B r a t z a at t he hea r ing . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

A. T h e l e a f l e t 

8. T h e app l i can t s , H e l e n Steel and David Morr i s , were bo rn in 1965 
and 1954 respect ively a n d live in London. 

9. D u r i n g the per iod wi th which this appl ica t ion is conce rned , Ms Steel 
was at t i m e s employed as a p a r t - t i m e ba r worke r , e a r n i n g a p p r o x i m a t e l y 
65 pounds s t e r l i ng (GBP) ]3er week , a n d was a t o t h e r t i m e s u n w a g e d a n d 
d e p e n d e n t on income suppor t . M r Morr i s , a fo rmer postal worke r , was 
unwaged a n d in receipt of i ncome suppor t . H e was a s ingle p a r e n t , 
responsib le for t he day- to-day ca re of his son, aged 4 w h e n the tr ial 
began . At all m a t e r i a l t imes t he app l i can t s were assoc ia ted wi th London 
G r e e n p e a c e , a smal l g r o u p , u n c o n n e c t e d to G r e e n p e a c e I n t e r n a t i o n a l , 
which c a m p a i g n e d pr incipal ly on e n v i r o n m e n t a l and social issues. 

10. In t he mid-1980s London G r e e n p e a c e b e g a n a n a n t i - M c D o n a l d ' s 
c a m p a i g n . In 1986 a s ix-page leaflet en t i t l ed " W h a t ' s wrong wi th 
M c D o n a l d ' s ? " (" the leaflet") was p roduced and d i s t r i bu t ed as pa r t of 
t h a t c a m p a i g n . It was last r e p r i n t e d in ear ly 1987. 

11. T h e first page of the leaflet showed a g r o t e s q u e ca r toon image of a 
m a n , w e a r i n g a S t e t son and wi th dol lar signs in his eyes, h id ing beh ind a 
"Ronald M c D o n a l d " clown mask . R u n n i n g a long the top of pages 2 to 5 
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was a h e a d e r compr i sed of the M c D o n a l d ' s "golden a r c h e s " symbol , wi th 
t he words "McDol la r s , M c G r e e d y , M c C a n c e r , M c M u r d e r , McDisease ..." 
a n d so for th s u p e r i m p o s e d on it. 

12. T h e tex t of page 2 of the leaflet r e ad as follows ( ex t r ac t ) : 

"What's the connect ion between McDonald's and starvation in the 'Third 
World'? 

T H E R I v s no po in t ieelmg guilty a b o u t e a t i n g w h i l e w a t c h i n g s t a r v i n g Af r i can c h i l d r e n 

o n T V . If y o u d o s e n d m o n e y t o B a n d A id , o r s h o p a t O x f a m , e t c . , t h a t ' s m o r a l l y good but 

po l i t i c a l l v u s e l e s s . It sh i f t s t h e b l a m e f r o m g o v e r n m e n t s a n d d o e s n o t h i n g t o c h a l l e n g e 

t h e p o w e r of m u l t i n a t i o n a l c o r p o r a t i o n s . 

HUNGRY FOR DOLLARS 

M c D o n a l d ' s is o n e of s e v e r a l g i a n t c o r p o r a t i o n s w i t h i n v e s t m e n t s in v a s t t r a c t s of l and 

in p o o r c o u n t r i e s , sold to t h e m by t h e d o l l a r - h u n g r y r u l e r s (o f ten m i l i t a r y ) a n d 

p r i v i l e g e d e l i t e s , e v i c t i n g t h e s m a l l f a r m e r s t h a t live t h e r e g r o w i n g food for t h e i r own 

p e o p l e . 

f h e p o w e r of t h e U S d o l l a r m e a n s t h a t in o r d e r to b u y t e c h n o l o g y a n d m a n u f a c t u r e d 

g o o d s , p o o r c o u n t r i e s a r e t r a p p e d i n t o p r o d u c i n g m o r e a n d m o r e food for e x p o r t t o t h e 

S t a t e s . Out of 40 of the worlds poorest countries, 36 export food to the USA — the wealthiest. 

ECONOMIC IMPERIALISM 

S o m e T h i r d W o r l d ' c o u n t r i e s , w h e r e m o s t c h i l d r e n a r e u n d e r n o u r i s h e d , a r e a c t u a l l y 

e x p o r t i n g t h e i r s t a p l e c r o p s a s a n i m a l feed - i.e. l o f a t t e n c a t t l e for t u r n i n g in to b u r g e r s 

In I he 'F i r s t W o r l d ' . Mi l l i ons of a c r e s of t h e bes t f a r m l a n d in p o o r c o u n t r i e s a r e b e i n g 

u s e d for our b ene f i t - for t e a , coffee , t o b a c c o , e t c . - w h i l e p e o p l e t h e r e a r e starving. 

M c D o n a l d ' s is d i r e c t l y involved in t h i s e c o n o m i c i m p e r i a l i s m , w h i c h k e e p s m o s t b lack 

p e o p l e p o o r a n d h u n g r y w h i l e m a n y w h i t e s grow fat . 

GROSS MISUSE OF RESOURCES 

( ¡ R A I N is feel l o c a t t l e in S o u t h A m e r i c a n c o u n t r i e s t o p r o d u c e t h e m e a t in 

M c D o n a l d ' s h a m b u r g e r s . C a t t l e c o n s u m e 10 t i m e s t h e a m o u n t of g r a i n a n d so)" t h a t 

h u m a n s d o : o n e c a l o r i e of b e e f d e m a n d s t e n c a l o r i e s of g r a i n . O f t h e 145 m i l l i on t o n s 

of g r a i n a n d soy fed t o l ives tock , on ly 21 mi l l i on t o n s of m e a t a n d b y - p r o d u c t s a r e u s e d . 

The waste is 124 million tons a year at a value of 20 billion US dollars. It h a s b e e n c a l c u l a t e d 

t h a t t h i s s u m w o u l d feed, c l o t h e a n d h o u s e t h e w o r l d ' s e n t i r e p o p u l a t i o n for o n e y e a r . " 

T h e first page of t he leaflet also inc luded a p h o t o g r a p h of a w o m a n and 
child, with the cap t ion : 

".4 typical image of'Third World' poverty - the kind often used by charities to gel 'compassion 

money'. 'This diverts attention from one cause: exploitation by multinationals like McDonald's." 

T h e second and th i rd pages of the leaflet con ta ined a c a r t o o n image of a 
b u r g e r , wi th a cow's h e a d s t icking out of one s ide a n d saying "If the 
s l a u g h t e r h o u s e doesn ' t get you" a n d a m a n ' s head s t icking ou t of the 
o the r , saying " t he j u n k food will!" Pages 3 to 5 r ead as follows: 
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FIFTY ACRES EVERY MINUTE 

E V E R Y y e a r a n a r e a o f r a i n f o r e s t t h e size of B r i t a i n is c u t d o w n o r d e f o l i a t e d , a n d 

b u r n t . G loba l ly , o n e bi l l ion p e o p l e d e p e n d on w a t e r f lowing f rom t h e s e fo r e s t s , w h i c h 

s o a k u p r a i n a n d r e l e a s e it g r a d u a l l y . T h e d i s a s t e r in E t h i o p i a a n d S u d a n is a t l e a s t 

p a r t l y d u e to u n c o n t r o l l e d d e f o r e s t a t i o n . In A m a z o n i a - w h e r e t h e r e a r e now a b o u t 

11)0,000 b e e f r a n c h e s - t o r r e n t i a l r a i n s s w e e p d o w n t h r o u g h t h e t r e e l e s s va l l eys , 

e r o d i n g t h e l a n d a n d w a s h i n g a w a y t h e soi l . T h e b a r e e a r t h , b a k e d by t h e t r o p i c a l s u n , 

b e c o m e s u s e l e s s for a g r i c u l t u r e . / / has been estimated that this destruction causes at least one 

species of animal, plant or insect to become extinct every few hours. 

Why is it wrong for McDonald's to destroy rainforests? 

A R O U N D t h e E q u a t o r t h e r e is a lush g r e e n be l t of i n c r e d i b l y b e a u t i f u l t r o p i c a l 
fo re s t , u n t o u c h e d by h u m a n d e v e l o p m e n t for o n e h u n d r e d mi l l ion y e a r s , s u p p o r t i n g 
a b o u t ha l f of t h e E a r t h ' s l i f e - fo rms , i n c l u d i n g s o m e 3 0 . 0 0 0 p l a n t s p e c i e s , a n d p r o d u c i n g 
a m a j o r p a r t of t h e p l a n e t ' s c r u c i a l s u p p l y of o x y g e n . 

PET FOOD AND LITTER 

M c D o n a l d ' s a n d B u r g e r K i n g a r e two of t h e m a n y U S c o r p o r a t i o n s u s i n g l e t h a l 
p o i s o n s lo d e s t r o y vas t a r e a s of C e n t r a l A m e r i c a n r a i n f o r e s t l o c r e a t e g r a z i n g p a s t u r e s 
for c a t t l e to be s e n t b a c k to t h e S t a t e s as b u r g e r s a n d pe t food, a n d lo p r o v i d e fast-food 
p a c k a g i n g m a t e r i a l s . ( D o n ' t be fooled In M c D o n a l d ' s s a y i n g t h e y u s e recyc led p a p e r : 
o n l y a t i ny p e r c e n t o f it is. T h e t r u t h is it t a k e s 800 square miles o f fo res t j u s t t o k e e p 
I h e m s u p p l i e d w i t h p a p e r for o n e y e a r . T o n s of t h i s e n d u p l i t t e r i n g t h e c i t i e s of 
' d e v e l o p e d ' c o u n t r i e s . ) 

COLONIAL INVASION 

N o t o n l y a r e M c D o n a l d ' s a n d m a n y o t h e r c o r p o r a t i o n s c o n t r i b u t i n g t o a m a j o r 

eco log i ca l c a t a s t r o p h e , t h e y a r e fo r c ing t h e t r i b a l p e o p l e s in t h e r a i n f o r e s t s off t h e i r 

a n c e s t r a l t e r r i t o r i e s w h e r e t h e y h a v e l ived peace fu l ly , w i t h o u t d a m a g i n g t h e i r 

e n v i r o n m e n t , for t h o u s a n d s of y e a r s , ' t h i s is a typ ica l example - of t h e a r r o g a n c e a n d 

v i c i o u s n e s s of m u l t i n a t i o n a l c o m p a n i e s in t h e i r e n d l e s s s e a r c h for m o r e a n d m o r e prof i t . 

I t ' s no e x a g g e r a t i o n l o say t h a t w h e n you b i te i n t o a Big M a c , y o u ' r e h e l p i n g 
M c D o n a l d ' s e m p i r e t o w r e c k t h i s p l a n e t . 

What's so unhealthy about McDonald's food? 

M c D O N A L D ' s t ry to show in t h e i r ' N u t r i t i o n G u i d e ' (wh ich is full of i m p r e s s i v e -
l o o k i n g bu t r ea l ly q u i t e i r r e l e v a n t fac ts a n d f igures ) t h a t m a s s - p r o d u c e d h a m b u r g e r s , 
c h i p s , co las a n d m i l k s h a k e s , e tc . , a r e a usefu l a n d n u t r i t i o u s p a r t o f a n y d i e t . 

W h a t t h e y d o n ' t m a k e c l e a r is t h a t a d ie t h i g h in fa t , s u g a r , a n i m a l p r o d u c t s a n d sa l t 
( s o d i u m ) , a n d low in fibre, v i t a m i n s a n d m i n e r a l s - w h i c h d e s c r i b e s a n a v e r a g e 
M c D o n a l d ' s m e a l - is l i nked w i t h c a n c e r s of t h e b r e a s t a n d bowe l , a n d h e a r t disease-, 
' f l i i s is a c c e p t e d m e d i c a l fact , no t a c r a n k y t h e o r y . E v e r y y e a r in B r i t a i n , h e a r t d i s e a s e 
a l o n e c a u s e s a b o u t 18,000 d e a t h s . 

FAST = JUNK 

E v e n if they l ike e a t i n g t h e m , m o s t p e o p l e r e c o g n i s e t h a t p r o c e s s e d b u r g e r s a n d 
Synthetic c h i p s , s e r v e d u p in p a p e r a n d p l a s t i c c o n t a i n e r s , is junk- food . M c D o n a l d ' s 
prefer t h e name 'fasl-lbocf. this is not just because- it is m a n u f a c t u r e d a n d s e r v e d u p 
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as q u i c k l y a pos s ib l e - it h a s t o be eaten q u i c k l y too . I t ' s a s ign of t h e j u n k - q u a l i t y of b i g 
M a c s t h a i p e o p l e a c t u a l l y hold c o m p e t i t i o n s t o see w h o c a n ea t o n e in t h e s h o r t e s t l i m e . 

PAYING FOR THE HABIT 

C h e w i n g is e s s e n t i a l for good h e a l t h , a s it p r o m o t e s t h e flow of d i g e s t i v e ju ices w h i c h 
b r e a k d o w n t h e food a n d s e n d n u t r i e n t s i n t o t h e b lood . M c D o n a l d ' s food is so l a c k i n g in 
bu lk it is h a r d l y poss ib le t o c h e w it . E v e n t h e i r own f igures s h o w t h a t a ' q u a r t e r - p o u n d e r ' 
is 4 8 % w a t e r . T h i s so r t of fake food e n c o u r a g e s o v e r - e a t i n g , a n d t h e h i g h s u g a r a n d 
s o d i u m c o n t e n t c a n m a k e p e o p l e d e v e l o p a k i n d of a d d i c t i o n - a ' c r a v i n g ' . T h a t m e a n s 
m o r e profit for M c D o n a l d ' s , but c o n s t i p a t i o n , c l o g g e d a r t e r i e s a n d h e a r t a t t a c k s for 
m a n y c u s t o m e r s . 

GETTING THE CHEMISTRY RIGHT 

M c D O . N A L D ' s s t r i p y s t a f f u n i f o r m s , f lashv l i g h t i n g , b r i g h t p l a s t i c d e c o r . ' H a p p y 
H a t s ' a n d m u / a k , a r c all p a r t of t h e g i m m i c k y d r e s s i n g - u p of l o w - q u a l i t y food wh ich 
h a s b e e n d e s i g n e d d o w n to t h e las t d e t a i l to look a n d feel a n d t a s t e exactly t h e s a m e in 
a n y o u t l e t a n y w h e r e in t h e wor ld . T o a c h i e v e th i s a r t i f i c ia l c o n f o r m i t y , M c D o n a l d ' s 
r e q u i r e t h a t t h e i r ' f r e sh l e t t u c e l e a f , for e x a m p l e , is t r e a t e d w i t h twelve d i f f e ren t 
c h e m i c a l s j u s t t o k e e p it t h e r i g h t c o l o u r at t h e r i g h t c r i s p n e s s for t h e r i g h t l e n g t h of 
t i m e . It m i g h t a s well be a bit of p l a s t i c . 

How do McDonald's deliberately exploit children? 

.NEARLY all M c D o n a l d ' s a d v e r t i s i n g is a i m e d at c h i l d r e n . A l t h o u g h the R o n a l d 
M c D o n a l d ' p e r s o n a l i t y ' is no t a s p o p u l a r a s t h e i r m a r k e t r e s e a r c h e r s e x p e c t e d 
( p r o b a b l y b e c a u s e it is t o t a l l y u n o r i g i n a l ) , t h o u s a n d s of y o u n g c h i l d r e n n o w t h i n k of 
b u r g e r s a n d c h i p s eve ry t i m e t h e v see a c lown w i t h o r a n g e h a i r . 

THE NORMALITY TRAP 

N o p a r e n t n e e d s t o be to ld how diff icul t it is t o d i s t r a c t a c h i l d f rom i n s i s t i n g on a 
c e r t a i n t y p e of food o r t r e a t . A d v e r t i s e m e n t s por t r a y i n g M c D o n a l d ' s a s a h a p p y , c i r c u s -
l ike p l a c e w h e r e b u r g e r s a n d c h i p s a r e p r o v i d e d for e v e r y b o d y a t a n y h o u r of t h e d a y 
( a n d l a t e at n i g h t ) , t r a p s c h i l d r e n i n t o t h i n k i n g t h e y a r e n ' t ' n o r m a l ' if t h e y d o n ' t go 
t h e r e loo . A p p e t i t e , n e c e s s i t y a n d - a b o v e al l — m o n e y , n e v e r e n t e r i n t o t h e ' i n n o c e n t ' 
w o r l d of R o n a l d M c D o n a l d . 

F e w children a r c s low to spot t h e g a u d y r ed a n d ye l low s t a n d a r d i s e d f r o n t a g e s in 
s h o p p i n g c e n t r e s a n d h i g h s t r e e t s t h r o u g h o u t t h e c o u n t r y . M c D o n a l d ' s k n o w e x a c t l y 
w h a t k ind of p r e s s u r e t h i s p u i s on p e o p l e l o o k i n g a f t e r c h i l d r e n . I t ' s h a r d not to give in 
to t h i s ' c o n v e n i e n t ' w a y of k e e p i n g c h i l d r e n ' h a p p y ' , e v e n if you h a v e n ' t got m u c h m o n e y 
a n d you t ry to avoid junk- food . 

TOY FOOD 

As if t o c o m p e n s a t e for t h e i n a d e q u a c y of t h e i r p r o d u c t s , M c D o n a l d ' s p r o m o t e t h e 
c o n s u m p t i o n of m e a l s as a ' fun e v e n t ' . T h i s t u r n s t h e act of e a t i n g i n t o a p e r f o r m a n c e , 
w i t h t h e ' g l a m o u r " of b e i n g in a M c D o n a l d ' s ("Just l ike it is in t h e ads! ' ) r e d u c i n g t h e food 
i t se l f lo t h e s t a t u s of a p r o p . 

Not a lot of c h i l d r e n a r e i n t e r e s t e d in n u t r i t i o n , a n d e v e n if t h e y w e r e , all t h e 
g i m m i c k s a n d r o u t i n e s w i t h p a p e r h a t s a n d s t r a w s a n d b a l l o o n s h i d e t h e fact t h a t t he 
food t h e y ' r e s e d u c e d i n t o e a t i n g is a t b e s t m e d i o c r e , a l w o r s t p o i s o n o u s - a n d t h e i r 
p a r e n t s k n o w i t ' s no t e v e n c h e a p . 



STEEL AND MORRIS v. THE UNITED KINGDOM JUDGMENT 

RONALD'S DIRTY SECRET 

O N C E told t h e g r i m s t o r y a b o u t h o w h a m b u r g e r s a r e m a d e , c h i l d r e n a r e far less 

r e a d y t o join in R o n a l d M c D o n a l d ' s p e r v e r s e a n t i c s . W i t h t h e r i g h t p r o m p t i n g , a ch i l d ' s 

i m a g i n a t i o n c a n eas i ly t u r n a c lown i n t o a b o g e y m a n (a lot of c h i l d r e n a r e v e r y 

s u s p i c i o u s of d o w n s a n y w a y ) . C h i l d r e n love a s e c r e t , a n d R o n a l d ' s is e s p e c i a l l y 

d i s g u s t i n g . 

In what way are McDonald's responsible for torture and murder? 

T H E m e n u at M c D o n a l d ' s is b a s e d on m e a t . T h e y sell m i l l i o n s o f b u r g e r s e v e r y d a y in 

3 5 c o u n t r i e s t h r o u g h o u t t he wor ld . T h i s m e a n s t h e c o n s t a n t s l a u g h t e r , d a y by day , of 

a n i m a l s b o r n a n d b r e d so le ly to be t u r n e d i n t o M c D o n a l d ' s p r o d u c t s . 

S o m e of t h e m - e spec i a l l y c h i c k e n s a n d p igs - s p e n d t h e i r l ives in t h e e n t i r e l y 

a r t i f i c ia l c o n d i t i o n s of h u g e f ac to ry f a r m s , w i t h n o a c c e s s t o a i r o r s u n s h i n e a n d n o 

f r e e d o m of m o v e m e n t . T h e i r d e a t h s a r e b l o o d y a n d barbaric. 

MURDERING A BIG MAC 

In t h e s l a u g h t e r h o u s e , a n i m a l s o f t en s t r u g g l e t o e s c a p e . C a t t l e b e c o m e f r a n t i c as t h e y 

w a t c h t h e a n i m a l b e f o r e t h e m in t h e k i l l i ng - l ine b e i n g p r o d d e d , b e a t e n , e l e c t r o c u t e d 

a n d kn i f ed . 

A r e c e n t B r i t i s h g o v e r n m e n t r e p o r t c r i t i c i s e d ineff ic ient s t u n n i n g m e t h o d s w h i c h 

f r r q u e n t l v r e su l t in a n i m a l s h a v i n g t h e i r t h r o a t s c u t w h i l e s t i l l fully c o n s c i o u s . 

M c D o n a l d ' s a r e r e s p o n s i b l e for t h e d e a t h s of c o u n t l e s s a n i m a l s by th i s s u p p o s e d l y 

h u m a n e m e t h o d . 

W e h a v e t h e cho ice t o e a t m e a t o r n o t . T h e 450 million a n i m a l s ki l led for food in 

B r i t a i n e v e r y y e a r h a v e n o c h o i c e a t a l l . It is o f t e n s a i d t h a t a f t e r v i s i t i n g a n a b a t t o i r , 

p e o p l e b e c o m e n a u s e o u s a t t h e t h o u g h t of e a t i n g f lesh. H o w m a n y of u s w o u l d be 

p r e p a r e d t o work in a s l a u g h t e r h o u s e a n d kill t h e a n i m a l s w e e a t ? 

WHAT'S YOUR POISON? 

M E A T is r e s p o n s i b l e for 7 0 % of all f o o d - p o i s o n i n g i n c i d e n t s , w i t h c h i c k e n a n d m i n c e d 

m e a t ( a s u s e d in b u r g e r s ) b e i n g t h e wor s t o f f e n d e r s . W h e n a n i m a l s a r e s l a u g h t e r e d , 

m e a t c a n be c o n t a m i n a t e d w i t h g u t c o n t e n t s , f aeces a n d u r i n e , l e a d i n g to b a c t e r i a l 

i n f e c t i o n . In a n a t t e m p t to c o u n t e r a c t i n f ec t i on in t h e i r a n i m a l s , f a r m e r s r o u t i n e l y 

inject t h e m w i t h d o s e s of a n t i b i o t i c s . T h e s e , in a d d i t i o n to g r o w t h - p r o m o t i n g h o r m o n e 

d r u g s a n d p e s t i c i d e r e s i d u e s in t h e i r feed , bu i l d u p in t h e a n i m a l s ' t i s s u e s a n d c a n 

f u r t h e r d a m a g e t h e h e a l t h of p e o p l e on a m e a t - b a s e d d i e t . 

What's it like working for McDonald's? 

T H E R E m u s t be a s e r i o u s p r o b l e m : e v e n t h o u g h 8 0 % of M c D o n a l d ' s w o r k e r s a r e p a r t -

t i m e , t h e a n n u a l staff t u r n o v e r is 6 0 % (in t h e U S A i t ' s 3 0 0 % ) . I t ' s not u n u s u a l for t h e i r 

r e s t a u r a n t w o r k e r s to q u i t a f t e r j u s t four o r five w e e k s . T h e r e a s o n s a r e no t h a r d to find. 

N O UNIONS ALLOWED 

W o r k e r s in c a t e r i n g do bad ly in t e r m s of pay a n d c o n d i t i o n s . T h e y a r e at w o r k in t h e 

e v e n i n g s a n d at w e e k e n d s , d o i n g long shif ts in h o t , s m e l l y , no isy e n v i r o n m e n t s . W a g e s 

a r e low a n d c h a n c e s of p r o m o t i o n m i n i m a l . 

T o improve- t h i s t h r o u g h ' t r a d e U n i o n n e g o t i a t i o n is ve ry diff icul t : t h e r e is n o u n i o n 

speci f ica l ly for t h e s e w o r k e r s , a n d t h e o n e s t h e y c o u l d j o i n s h o w l i t t l e i n t e r e s t in t h e 
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p r o b l e m s of p a r t - t i m e r s ( m o s t l y w o m e n ) . A r e c e n t s u r v e y of w o r k e r s in b u r g e r -

r e s t a u r a n t s found t h a t 8 0 % sa id t h e y n e e d e d u n i o n h e l p o v e r p a y a n d c o n d i t i o n s . 

A n o t h e r diff icul ty is t h a t t h e ' k i t c h e n t r a d e ' h a s a h i g h p r o p o r t i o n of w o r k e r s f rom 

e t h n i c m i n o r i t y g r o u p s w h o , w i t h l i t t l e c h a n c e of g e t t i n g w o r k e l s e w h e r e , a r e w a r y of 

b e i n g s a c k e d - a s m a n y h a v e b e e n - for a t t e m p t i n g u n i o n o r g a n i s a t i o n . 

M c D o n a l d ' s h a v e a pol icy of p r e v e n t i n g u n i o n i s a t i o n by g e t t i n g r id o f p r o - u n i o n 
w o r k e r s . So far t h i s h a s s u c c e e d e d e v e r y w h e r e in t h e w o r l d e x c e p t S w e d e n , a n d in 
D u b l i n a f t e r a l o n g s t r u g g l e . 

TRAINED TO SWEAT 

I t ' s obv ious t h a t all l a r g e c h a i n - s t o r e s a n d j u n k - f o o d g i a n t s d e p e n d for t h e i r fat p rof i t s 

o n t h e l a b o u r o f y o u n g p e o p l e . M c D o n a l d ' s is n o e x c e p t i o n : t h r e e - q u a r t e r s o f i t s w o r k e r s 

a r e u n d e r 2 1 . T h e p r o d u c t i o n - l i n e s y s t e m desk i l l s t h e w o r k itself: a n y b o d y c a n gri l l a 

h a m b u r g e r , a n d c l e a n i n g t o i l e t s o r s m i l i n g a t c u s t o m e r s n e e d s n o t r a i n i n g . S o t h e r e is 

n o n e e d t o e m p l o y c h e f s o r q u a l i f i e d s t a f f - j u s t a n y b o d y p r e p a r e d t o w o r k for low w a g e s . 

As t h e r e is n o l e g a l l y - e n f o r c e d m i n i m u m w a g e in B r i t a i n , M c D o n a l d ' s c a n p a y w h a t 
t h e y l ike , h e l p i n g to d e p r e s s w a g e leve ls in t h e c a t e r i n g t r a d e s t i l l f u r t h e r . T h e y say t h e y 
a r e p r o v i d i n g j o b s for s c h o o l - l e a v e r s a n d t a k e t h e m on r e g a r d l e s s o f s e x o r r a c e . T h e 
t r u t h is M c D o n a l d ' s a r e on ly i n t e r e s t e d in r e c r u i t i n g c h e a p l a b o u r - w h i c h a lways 
m e a n s t h a t d i s a d v a n t a g e d g r o u p s , w o m e n a n d b lack p e o p l e e spec i a l ly , a r e e v e n m o r e 
e x p l o i t e d by i n d u s t r y t h a n t h e y a r e a l r e a d y . " 

T h e leaflet con t inued , on pages 5 a n d 6, wi th a n u m b e r of proposa ls and 
sugges t ions for c h a n g e , c a m p a i g n i n g a n d activity, a n d in fo rma t ion about 
London G r e e n p e a c e . 

B. P r o c e e d i n g s i n t h e H i g h C o u r t 

13. Because L o n d o n G r e e n p e a c e was not a n i n c o r p o r a t e d body, no 
legal ac t ion could be t a k e n direct ly aga ins t it. B e t w e e n O c t o b e r 1989 and 
J a n u a r y or May 1991, U K M c D o n a l d ' s h i red seven pr iva te inves t iga tors 
from two different firms to inf i l t ra te the g r o u p wi th the a im of finding 
out w h o was respons ib le for wr i t ing , p r i n t i n g a n d d i s t r i b u t i n g t he leaflet 
and o rgan i s ing the a n t i - M c D o n a l d ' s c a m p a i g n . T h e enqu i ry agen t s 
a t t e n d e d over forty m e e t i n g s of London G r e e n p e a c e , which were open lo 
any m e m b e r of t he publ ic w h o wished to a t t e n d , and o t h e r even t s such as 
" fayres" and publ ic , fund-ra is ing occasions. M c D o n a l d ' s subsequen t ly 
re l ied on the evidence of some of t he se a g e n t s at t r ia l to es tab l i sh tha t 
t h e app l i can t s h a d a t t e n d e d m e e t i n g s a n d even t s a n d b e e n closely 
involved wi th t he o r g a n i s a t i o n d u r i n g the period w h e n the leaflet was 
be ing p roduced and d i s t r i bu t ed . 

14. O n 20 S e p t e m b e r 1990 M c D o n a l d ' s C o r p o r a t i o n ("US 
M c D o n a l d ' s " ) and M c D o n a l d ' s R e s t a u r a n t s L imi ted ( " U K M c D o n a l d ' s " ) , 
t o g e t h e r r e fe r red to he r e in as " M c D o n a l d ' s " , issued a wri t aga ins t the 
app l i can t s a n d t h r e e o t h e r s , c l a iming d a m a g e s of u p to G B P 100,000 for 
libel caused by the a l leged publ ica t ion by the d e f e n d a n t s of t he leaflet. 
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M c D o n a l d ' s w i t h d r e w proceed ings aga ins t t he t h r e e o t h e r d e f e n d a n t s , in 
e x c h a n g e for the i r apology for the c o n t e n t s of the leaflet . 

15. T h e app l ican t s denied publ ica t ion , den ied tha t the words 
compla ined of had the m e a n i n g s a t t r i b u t e d to t h e m by M c D o n a l d ' s and 
den ied t h a t all or some of t he m e a n i n g s were capab le of be ing 
de fama to ry . F u r t h e r , they c o n t e n d e d , in the a l t e rna t ive , t ha t t he words 
were subs tan t i a l ly t rue or else were fair c o m m e n t on m a t t e r s of fact. 

16. T h e app l i can t s appl ied for legal aid but were refused it on 3 J u n e 
1992, because legal aid was not avai lable for d e f a m a t i o n p roceed ings in 
t he U n i t e d K i n g d o m . T h e y the re fore r e p r e s e n t e d t hemse lves t h r o u g h o u t 
t he t r i a l a n d appea l . A p p r o x i m a t e l y G B P 40,000 was ra ised by d o n a t i o n to 
assist t h e m (for e x a m p l e , to pay for t r a n s c r i p t s : see p a r a g r a p h 20 below), 
and they received some he lp from b a r r i s t e r s and solicitors ac t ing pro bono: 
t h u s , t h e i r ini t ia l p lead ings were d ra f t ed by lawyers , t hey w e r e given some 
advice on an ad hoc basis, and they were r e p r e s e n t e d d u r i n g five of the p re ­
tr ial hea r i ngs a n d on t h r e e occasions d u r i n g the t r ia l , inc luding t h e appea l 
t o t h e C o u r t of Appea l aga ins t t h e t r ia l j u d g e ' s g r a n t of leave to 
M c D o n a l d ' s to a m e n d the s t a t e m e n t of c la im (see p a r a g r a p h 24 below). 
T h e y s u b m i t t e d , however , t ha t they were severely h a m p e r e d by lack of 
r e sources , not j u s t in t he way of legal advice and r e p r e s e n t a t i o n , bu t also 
when it c a m e to a d m i n i s t r a t i o n , photocopying , no te - t ak ing , and the 
t r ac ing , p r e p a r a t i o n and p a y m e n t of t he costs and expenses of exper t a n d 
factual wi tnesses . T h r o u g h o u t the p roceed ings M c D o n a l d ' s were 
r e p r e s e n t e d by l ead ing and j u n i o r counsel , expe r i enced in d e f a m a t i o n 
law, and by one or two solici tors a n d o t h e r a s s i s t an t s . 

17. In M a r c h 1994 U K M c D o n a l d ' s p roduced a press re lease and 
leaflet for d i s t r ibu t ion to the i r c u s t o m e r s abou t the case , en t i t l ed " W h y 
M c D o n a l d ' s is go ing to C o u r t " . In M a y 1994 they p roduced a d o c u m e n t 
called "Libel Act ion - B a c k g r o u n d Br ief ing" for d i s t r i bu t ion to t he m e d i a 
and o t h e r s . T h e s e d o c u m e n t s inc luded , inter alia, t he a l lega t ion t h a t t he 
app l i can t s h a d publ i shed a leaflet which they k n e w to be u n t r u e , a n d t h e 
app l i can t s coun t e r - c l a imed for d a m a g e s for libel from U K M c D o n a l d ' s . 

1 8. Before t he s t a r t of the t r ia l t h e r e were a p p r o x i m a t e l y twenty-e igh t 
i n t e r i m app l ica t ions , involving va r ious issues of law a n d fact, s o m e l a s t ing 
as long as five days . For e x a m p l e , on 21 D e c e m b e r 1993 the t r ia l judge , 
M r J u s t i c e Bell ("Bell J " ) , ru led tha t t he act ion should be t r i ed by a 
j u d g e a lone r a t h e r t h a n a j u d g e a n d j u r y , because it would involve 
t he p ro longed e x a m i n a t i o n of d o c u m e n t s a n d expe r t wi tnesses on 
compl i ca t ed scientific m a t t e r s . This ru l ing was uphe ld by the C o u r t of 
Appea l on 25 M a r c h 1994, af ter a h e a r i n g at which the app l i can t s w e r e 
r e p r e s e n t e d pro bono. 

19. T h e tr ial took place before Bell J b e t w e e n 28 J u n e 1994 and 
13 D e c e m b e r 1996. It las ted for 313 cour t days , of which 40 w e r e t a k e n 
u p wi th legal a r g u m e n t , and was t h e longest t r ial ( e i the r civil or 
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c r imina l ) in Engl ish legal history. T r a n s c r i p t s of t he t r ia l r a n to 
a p p r o x i m a t e l y 20,000 pages ; t h e r e were about 40,000 pages of 
d o c u m e n t a r y evidence; and , in add i t ion to many w r i t t e n wi tness 
s t a t e m e n t s , 130 wi tnesses gave ora l evidence - 59 for t he app l i can t s , 71 
for M c D o n a l d ' s . M s Stee l gave evidence in pe r son bu t M r M o r r i s chose 
not to . 

20. T h e app l i can t s were unab le to pay for daily t r a n s c r i p t s of the 
p roceed ings , which cost a p p r o x i m a t e l y G B P 750 per day , or G B P 375 if 
split b e tween the two pa r t i e s . M c D o n a l d ' s paid the fee, and initially 
provided the app l i can t s wi th free copies of the t r an sc r i p t s . However , 
McDona ld ' s s topped do ing this on 3 J u l y 1995, because the appl ican ts 
refused to u n d e r t a k e to use the t r ansc r ip t s only for the pu rposes of the 
t r i a l , a n d not to publ icise w h a t h a d b e e n said in cour t . T h e t r ia l j u d g e 
refused to o r d e r M c D o n a l d ' s to supply t he t r ansc r ip t s in the absence of 
the a p p l i c a n t s ' u n d e r t a k i n g , and this ru l ing was uphe ld by the Cour t of 
Appea l . T h e r e a f t e r , t h e app l ican t s , us ing d o n a t i o n s h o r n the public, 
p u r c h a s e d t r ansc r ip t s at reduced cost ( G B P 25 per day ) , twenty-one days 
af ter t h e evidence h a d b e e n given. T h e y submi t t h a t , as a resu l t , and 
wi thou t sufficient he lpe r s to t ake no tes in cour t , they were severely 
h a m p e r e d in lhe i r abil i ty to e x a m i n e and c ross -examine wi tnesses 
effectively. 

21 . D u r i n g the t r ia l , Mr Mor r i s faced an u n c o n n e c t e d act ion b rough t 
aga ins t him by the London Borough of H a r i n g e y r e l a t i ng to possession of a 
p roper ty . M r Mor r i s s igned an affidavit ( " the H a r i n g e y affidavit") in 
suppo r t of his appl ica t ion to have those p roceed ings s tayed unt i l t he libel 
t r ia l was over, in which he s t a t ed that t he libel ac t ion had a r i sen "from 
leaflets we had p roduced concern ing , inter alia, n u t r i t i o n of McDona ld ' s 
food M c D o n a l d ' s appl ied for this affidavit to be a d d u c e d as evidence 
in t he libel t r i a l as a n admiss ion aga ins t i n t e re s t on publ ica t ion by 
M r Morr i s , and Bell J a g r e e d to this r e q u e s t . M r Mor r i s objected t h a t the 
affidavit should have r ead "al legedly p r o d u c e d " but t ha t t h e r e had been a 
m i s t a k e on the pa r t of his solici tor. T h e solici tor conf i rmed in wr i t ing to 
the court tha i the second appl icant had i n s t r u c t e d he r to correct the 
affidavit, but t ha t she had not done so because the e r r o r had not been 
m a t e r i a l to t he H a r i n g e y proceed ings . T h e app l i can t s s u b m i t t e d tha t 
they a s s u m e d t h a t the solici tor 's l e t t e r would be a d m i t t e d in evidence, 
a n d t h a t Bell J did not wa rn t h e m t h a t it was inadmiss ib le un t i l t he 
closure of ev idence , so tha t they did not rea l i se they n e e d e d to adduce 
fu r the r evidence to expla in the m i s t a k e . T h e a p p l i c a n t s ' appea l to the 
C o u r t of A p p e a l a g a i n s t B e l l J ' s admiss ion of t h e affidavit was refused on 
25 M a r c h 1996. 

22. O n 20 N o v e m b e r 1995, Bell J ruled on the m e a n i n g of the 
p a r a g r a p h in t he leaflet en t i t l ed " W h a t ' s so u n h e a l t h y abou t McDona ld ' s 
food?", finding t h a t this pa r t of the leaflet bore t he m e a n i n g 
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"... t h a t M c D o n a l d ' s food is v e r y u n h e a l t h y b e c a u s e it is h i g h in fa t , s u g a r , a n i m a l 

p r o d u c t s a n d salt ( s o d i u m ) , a n d low in f ib re , v i t a m i n s a n d m i n e r a l s , a n d b e c a u s e 

e a t i n g it m a y well m a k e y o u r d ie t h i g h in fa t , s u g a r , a n i m a l p r o d u c t s a n d sal t 

( s o d i u m ) , a n d low in f ibre , v i t a m i n s a n d m i n e r a l s , w i t h t h e v e r y r e a l r i sk t h a t you will 

suf fer c a n c e r of t h e b r e a s t o r bowe l o r h e a r t d i s e a s e as a r e s u l t ; I hat M c D o n a l d ' s know 

th i s b u t t h e y d o not m a k e it c l e a r ; t h a t t h e y st i l l sell t h e food, a n d t h e y d e c e i v e 

c u s t o m e r s by c l a i m i n g t h a t t h e i r food is a use fu l a n d n u t r i t i o u s p a r t of a n y d i e t " . 

23 . Tlic app l i can t s a p p e a l e d to t he C o u r t of Appea l aga ins t this ru l ing , 
initially relying on seven g r o u n d s of appea l . However , the day before the 
h e a r i n g on 2 April 1996 before the C o u r t of Appea l , Ms Stee l gave not ice 
on beha l f of bo th app l i can t s t h a t they were w i t h d r a w i n g six of t he seven 
g r o u n d s , a n d now wished solely to ra ise the issue w h e t h e r the tr ial j u d g e 
had been w r o n g in d e t e r m i n i n g a m e a n i n g which was m o r e ser ious t h a n 
tha t p leaded by McDona ld ' s in the i r s t a t e m e n t of c la im. T h e app l i can t s 
s u b m i t t e d t h a t they wi thd rew the o t h e r g r o u n d s of appea l r e l a t i ng to the 
m e a n i n g of th is p a r t of t he leaflet b e c a u s e lack of t i m e a n d legal advice 
p r even t ed t h e m from fully p u r s u i n g t h e m . T h e y mis t aken ly bel ieved t h a t 
it would r e m a i n open to t h e m to ra ise these m a t t e r s aga in a t a full appea l 
af ter t he conclusion of the t r ia l . T h e C o u r t of Appea l dec ided aga ins t t he 
app l i can t s on t he r e m a i n i n g single g r o u n d , ho ld ing tha t t he m e a n i n g 
given to this p a r a g r a p h by the j u d g e was less severe t h a n tha t p leaded by 
M c D o n a l d ' s . 

24. In the light of t he H a r i n g e y affidavit, M c D o n a l d ' s sought 
pe rmiss ion from the cour t to a m e n d t h e i r s t a t e m e n t of c la im to a l lege 
t h a t t he app l i can t s had been involved in the p roduc t ion of t he leaflet and 
to al lege publ ica t ion d a t i n g back to S e p t e m b e r 1987. T h e app l i can t s 
objec ted t h a t such a n a m e n d m e n t so la te in the t r ia l would be undu ly 
pre judic ia l . However , on 26 Apri l 1996 Bell J gave pe rmiss ion to 
M c D o n a l d ' s for t he a m e n d m e n t s ; t he app l i can t s were allowed to a m e n d 
the i r defence accordingly. 

25. Before the t r ia l , the app l i can t s had sought an o rde r tha t 
M c D o n a l d ' s disclose t he no tes m a d e by t he i r e n q u i r y a g e n t s ; M c D o n a l d ' s 
had r e s p o n d e d t h a t t h e r e were no no te s . D u r i n g the course of the t r ia l , 
however , it e m e r g e d tha t the no tes did exis t . T h e app l i can t s appl ied for 
d isc losure , which was opposed by M c D o n a l d ' s on the g r o u n d t h a t the no tes 
were p r o t e c t e d by legal professional pr ivi lege. O n 17 J u n e 1996 Bell J ruled 
t h a t the no tes should be disclosed, bu t wi th those p a r t s which did not 
r e l a t e to m a t t e r s con ta ined in t he wi tness s t a t e m e n t s or ora l evidence of 
t he enqu i ry agen t s de le t ed . 

26. W h e n all t he evidence h a d b e e n a d d u c e d , Bell J d e l i b e r a t e d for six 
m o n t h s before de l iver ing his subs t an t ive 762-page j u d g m e n t on 19 J u n e 
1997. 

O n t h e basis , principal ly, of t he H a r i n g e y affidavit a n d the evidence of 
M c D o n a l d ' s e n q u i r y a g e n t s , he found t h a t t he second appl ican t had 
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pa r t i c i pa t ed in the p roduc t ion of the leaflet in 1986, a t the s t a r t of London 
G r e e n p e a c e ' s a n t i - M c D o n a l d ' s c a m p a i g n , a l t h o u g h t h e prec ise p a r t he 
played could not be ident if ied. M r Mor r i s h a d also t a k e n pa r t in the 
leaf let ' s d i s t r i bu t ion . H a v i n g assessed the evidence of a n u m b e r of 
wi tnesses , inc lud ing Ms Steel herself, he found t h a t he r involvement had 
b e g u n in ear ly 1988 a n d took t h e form of pa r t i c i pa t i on in London 
G r e e n p e a c e ' s act ivi t ies , s h a r i n g its an t i -McDona ld ' s a ims , inc luding 
d i s t r i bu t ion of t he leaflet . T h e j u d g e found t h a t t h e a p p l i c a n t s were 
responsib le for the publ ica t ion of "severa l t h o u s a n d " copies of the leaflet. 
It was not found t h a t th i s pub l ica t ion h a d any impac t on the sale of 
McDona ld ' s p roduc t s . H e also found tha t the London G r e e n p e a c e leaflet 
h a d been r e p r i n t e d word for word in a leaflet p roduced in 1987 and 1988 by 
an o rgan i sa t i on based in N o t t i n g h a m called Veggies Ltd . M c D o n a l d ' s had 
t h r e a t e n e d libel p roceed ings aga ins t Veggies L td , bu t had agreed a 
s e t t l e m e n t af ter Veggies r ewro te the section in the leaflet about the 
d e s t r u c t i o n of t he ra infores t and changed the h e a d i n g "In w h a t way a re 
McDona ld ' s responsible for t o r t u r e a n d m u r d e r ? " to r ead "In what way a re 
M c D o n a l d ' s responsib le for the s l a u g h t e r i n g and b u t c h e r i n g of an imals?" . 

27. Bell J s u m m a r i s e d his findings as to the t r u t h or o therwise of the 
a l lega t ions in the leaflet as follows: 

" I n . s u m m a r y , c o m p a r i n g m y findings w i t h t h e d e f a m a t o r y m e s s a g e s in t h e leaf le t , of 

w h i c h t h e P la in t i f f s a c t u a l l y c o m p l a i n e d , it w a s a n d is u n t r u e t o s a y t h a t e i t h e r Plaintiff 

h a s b e e n t o b l a m e for s t a r v a t i o n in t h e T h i r d W o r l d . It w a s a n d is u n t r u e t o say t h a t t h e y 

h a v e b o u g h t vas t t r a c t s of l a n d or a n v f a r m i n g l a n d in t h e ' t h i r d W o r l d , o r t h a t t hev have 

c a u s e d t h e ev i c t i on of s m a l l f a r m e r s o r a n y o n e e l se f rom t h e i r l a n d . 

It w a s a n d is u n t r u e to s a y t h a t e i t h e r P l a i n t i f f h a s b e e n g u i l t y of d e s t r u c t i o n of 

r a i n f o r e s t , t h e r e b y c a u s i n g w a n t o n d a m a g e to t h e e n v i r o n m e n t . 

I t w a s a n d is u n t r u e t o s a y t h a t e i t h e r o f t h e P l a in t i f f s h a v e u s e d l e t h a l po i sons t o 

d e s t r o y v a s t a r e a s o r a n y a r e a s of C e n t r a l A m e r i c a n r a i n f o r e s t , o r t h a t t h e y h a v e 

forced t r i b a l p e o p l e in t h e r a i n f o r e s t off t h e i r a n c e s t r a l t e r r i t o r i e s . 

I t w a s a n d is u n t r u e t o say t h a t e i t h e r P l a in t i f f h a s lied w h e n it h a s c l a i m e d t o h a v e 

u s e d r e c y c l e d p a p e r . 

T h e c h a r g e t h a t M c D o n a l d ' s food is v e r y u n h e a l t h y b e c a u s e it is h i g h in fat , s u g a r , 

a n i m a l p r o d u c t s a n d sa l t ( s o d i u m ) , a n d low in fibre, v i t a m i n s a n d m i n e r a l s , a n d b e c a u s e 

e a t i n g it m o r e t h a n j u s t o c c a s i o n a l l y m a y wel l m a k e y o u r d ie t h i g h in fat , s u g a r , a n i m a l 

p r o d u c t s a n d sal t ( s o d i u m ) , a n d low in fibre, v i t a m i n s a n d m i n e r a l s , w i t h t h e v e r y r e a l , 

t h a t is to say s e r i o u s o r s u b s t a n t i a l r i sk t h a t you will suffer c a n c e r of t h e b r e a s t o r bowel 

o r h e a r t d i s e a s e a s a r e s u l t , a n d t h a t M c D o n a l d ' s k n o w t h i s bu t t h e y d o not m a k e it 

c l e a r , is u n t r u e . H o w e v e r , v a r i o u s of t h e Fi rs t a n d S e c o n d P l a i n t i f f s ' a d v e r t i s e m e n t s , 

p r o m o t i o n s a n d b o o k l e t s h a v e p r e t e n d e d t o a pos i t ive n u t r i t i o n a l b e n e f i t w h i c h 

M c D o n a l d ' s food, h i g h in fat a n d s a t u r a t e d fat a n d a n i m a l p r o d u c t s a n d s o d i u m , a n d a t 

o n e t i m e low in fibre, d i d no t m a t c h . 

It w a s t r u e t o s a y t h a t t h e P l a in t i f f s exp lo i t c h i l d r e n by u s i n g t h e m as m o r e 

s u s c e p t i b l e s u b j e c t s of a d v e r t i s i n g , to p r e s s u r i s e t h e i r p a r e n t s i n t o g o i n g i n t o 
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M c D o n a l d ' s . A l t h o u g h it was t r u e to s a y t h a t t h e y u s e g i m m i c k s a n d p r o m o t e t h e 
c o n s u m p l ion of m e a l s a t M c D o n a l d ' s a s a fun e v e n t , it w a s no t t r u e t o say t h a t ( h e y u s e 
t h e g i m m i c k s to cover u p t h e t r u e quality o f their food o r t h a t t h e y p r o m o t e t h e m a s a 
fun e v e n t w h e n t h e y k n o w t h a t t h e c o n t e n t s o f t h e i r m e a l s cou ld p o i s o n t h e c h i l d r e n w h o 
e a t t h e m . 

A l t h o u g h s o m e of t h e p a r t i c u l a r a l l e g a t i o n s m a d e a b o u t t h e r e a r i n g a n d s l a u g h t e r o f 
a n i m a l s a r e not t r u e , it w a s t r u e to say , o v e r a l l , t h a t t h e Plaintiffs a r e culpably 
r e s p o n s i b l e for c r u e l p r a c t i c e s in t h e r e a r i n g a n d s l a u g h t e r of s o m e of t h e a n i m a l s 
w h i c h a r e u s e d to p r o d u c e t h e i r food. 

I t w a s a n d is u n t r u e t h a t t h e P la in t i f f s se l l m e a t p r o d u c t s w h i c h , a s t h e y m u s t k n o w , 
e x p o s e t h e i r c u s t o m e r s to a s e r i o u s r isk of food p o i s o n i n g . 

' t h e c h a r g e t h a t t he P la in t i f f s p r o v i d e h a d w o r k i n g c o n d i t i o n s h a s no t b e e n ju s t i f i ed , 
a l t h o u g h s o m e of t h e P la in t i f f s ' w o r k i n g c o n d i t i o n s a r e u n s a t i s f a c t o r y . T h e c h a r g e t h a t 
t h e P la in t i f f s a r e on ly i n t e r e s t e d in r e c r u i t i n g c h e a p l a b o u r a n d t h a t t h e y exp lo i t 
d i s a d v a n t a g e d g r o u p s , w o m e n a n d b l a c k p e o p l e e spec i a l l y a s a r e s u l t , h a s no t b e e n 
jus t i f i ed . It w a s t r u e to say t h a t t he S e c o n d P l a in t i f f [ U K M c D o n a l d ' s ] p a y s i ts w o r k e r s 
low w a g e s a n d t h e r e b y h e l p s t o d e p r e s s w a g e s for w o r k e r s in t h e c a t e r i n g t r a d e in 
B r i t a i n , but it h a s not b e e n p r o v e d t h a t t h e F i r s t P l a in t i f f [ U S M c D o n a l d ' s ] p a y s i ts 
w o r k e r s low w a g e s . T h e o v e r a l l s l i n g of low w a g e s for b a d w o r k i n g c o n d i t i o n s h a s no t 
b e e n j u s t i f i e d . 

Il w a s a n d is u n t r u e t h a t t h e P la in t i f f s h a v e a pol icy o f p r e v e n t i n g u n i o n i s a t i o n by 
g e t t i n g r id of p r o - u n i o n w o r k e r s . " 

28. As r e g a r d s the app l i c an t s ' coun te r - c l a im , Bell J found t h a t 
McDona ld ' s a l l ega t ion t h a t the app l i can t s had lied in the leaflet h a d 
been unjust if ied, a l t h o u g h they had been justif ied in a l leg ing t h a t t he 
app l i can t s had wrongly sought to deny responsibi l i ty for it. H e held tha t 
the unjust i f ied r e m a r k s h a d not been m o t i v a t e d by mal ice , bu t had been 
m a d e in a s i tua t ion of qualif ied privi lege because McDona ld ' s had b e e n 
r e s p o n d i n g to vigorous a t t a c k s m a d e on t h e m in t he leaflet , a n d he 
there fore e n t e r e d j u d g m e n t for M c D o n a l d ' s on the coun te r -c l a im also. 

29. T h e j u d g e a w a r d e d U S M c D o n a l d ' s G B P 30,000 d a m a g e s a n d U K 
M c D o n a l d ' s a fu r the r G B P 30,000. M r Morr i s was several ly liable for the 
whole G B P 60,000, and M r M o r r i s a n d Ms Stee l were to be jo in t ly a n d 
several ly l iable for a to ta l of G B P 55,000 ( G B P 27,500 in respec t of each 
plaintiff) . M c D o n a l d ' s did not ask for an o r d e r t h a t t he app l i can t s pay 
the i r costs . 

C. T h e s u b s t a n t i v e a p p e a l 

30. T h e app l i can t s a p p e a l e d to t he C o u r t of Appea l on 3 S e p t e m b e r 
1997. T h e h e a r i n g (before Lord J u s t i c e s Pill and M a y and M r J u s t i c e 
K e e n e ) began on 12 J a n u a r y 1999 and las ted 23 days , and on 31 M a r c h 
1999 the cour t de l ivered its 301-page j u d g m e n t . 
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3 1. The app l i can t s cha l l enged a n u m b e r of Be l l J ' s decisions on g e n e r a l 
g r o u n d s of law, a n d c o n t e n d e d as follows: 

" (a ) [ M c D o n a l d ' s ] h a d n o r igh t to m a i n t a i n a n a c t i o n lor d e f a m a t i o n b e c a u s e : 

- [ U S M c D o n a l d ' s ] is a ' m u l t i n a t i o n a l ' a n d [ U S a n d U K M c D o n a l d ' s ] a r e each a 
pub l i c c o r p o r a t i o n w h i c h h a s (or s h o u l d have ) no r i g h t a t c o m m o n law t o b r i n g a n 
a c t i o n for d e f a m a t i o n on the pub l i c pol icy g r o u n d t h a t in a free a n d d e m o c r a t i c soc ie ty 
such c o r p o r a t i o n s m u s t a l w a y s be o p e n t o u n f e t t e r e d s c r u t i n y a n d c r i t i c i s m , p a r t i c u l a r l y 
on i s sues of pub l i c i n t e r e s t ; 

- t h e r igh t of c o r p o r a t i o n s s u c h as [ M c D o n a l d ' s ] to m a i n t a i n a n a c t i o n lo r 
d e f a m a t i o n is not ' c l e a r a n d c e r t a i n ' a s t h e j u d g e he ld ... T h e law is o n t h e c o n t r a r y 
u n c e r t a i n , d e v e l o p i n g or i n c o m p l e t e ... A c c o r d i n g l y t h e j u d g e s h o u l d h a v e c o n s i d e r e d 
a n d a p p l i e d A r t i c l e 10 of t h e E u r o p e a n C o n v e n t i o n on H u m a n R i g h t s ... 

(b) T h e j u d g e w a s w r o n g to hold t h a t [ M c D o n a l d ' s ] n e e d [ n o t ] p r o v e a n y p a r t i c u l a r 
f inanc ia l loss o r s p e c i a l d a m a g e p r o v i d e d t h a t d a m a g e to i ts good will w a s l ikely. 

(c) T h e j u d g e s h o u l d h a v e h e l d t h a t t h e b u r d e n w a s o n [ M c D o n a l d ' s ] t o p r o v e t h a t 
t h e m a t t e r s c o m p l a i n e d of by t h e m w e r e fa lse . 

(d) T h e j u d g e w a s w r o n g t o ho ld t h a t , t o e s t a b l i s h a d e f e n c e of j u s t i f i c a t i o n , t he 
[ a p p l i c a n t s ] h a d to p r o v e t h a t t h e d e l a m a t o r v s t a t e m e n t s w e r e t r u e , ' f l i c r u l e s h o u l d 
be d i s a p p l i e d in t h e l ight of A r t i c l e 10 of t h e E C H R . 

(e ) It s h o u l d be a d e f e n c e in E n g l i s h l aw t o d e f a m a t i o n p r o c e e d i n g s t h a t t h e 
d e f e n d a n t r e a s o n a b l y b e l i e v e d t h a t t h e w o r d s c o m p l a i n e d of w e r e t r u e . 

(0 T h e r e s h o u l d be a d e f e n c e in E n g l i s h law of Cjualilicd p r iv i l ege for a p u b l i r a t ion 
c o n c e r n i n g i s s u e s o f p u b l i c i m p o r t a n c e a n d i n t e r e s t r e l a t i n g to pub l i c c o r p o r a t i o n s s u c h 
a s [ M c D o n a l d ' s ] . 

(g) T h e j u d g e s h o u l d h a v e h e l d t h a t t h e p u b l i c a t i o n of t h e leaf le t w a s on o c c a s i o n s of 
c jual i l icd p r i v i l e g e b e c a u s e it w a s a r e a s o n a b l e a n d l e g i t i m a t e r e s p o n s e to a n a c t u a l o r 
p e r c e i v e d a t t a c k o n t h e r i g h t s of ol h e r s , in p a r t i c u l a r v u l n e r a b l e s e c t i o n s of soc ie ty w h o 
g e n e r a l l y lack t h e m e a n s t o d e f e n d t h e m s e l v e s a d e q u a t e l y (e .g . c h i l d r e n , y o u n g w o r k e r s , 
a n i m a l s a n d t h e e n v i r o n m e n t ) w h i c h the [ a p p l i c a n t s ) h a d a d u t v to m a k e a n d t h e pub l ic 
a n i n t e r e s t t o h e a r . " 

32. T h e C o u r t of Appea l re jec ted t he se submiss ions . 
O n point (a ) , it held tha t c o m m e r c i a l co rpora t ions had a c lear right 

u n d e r Engl ish law to sue for d e f a m a t i o n , a n d tha t t h e r e was no 
pr inc ip led basis upon which a line m i g h t be d r a w n be tween s t rong 
co rpora t ions which should , accord ing to the app l i can t s , be depr ived of 
this r igh t , and w e a k e r co rpo ra t i ons which m i g h t r equ i r e p ro tec t ion from 
unjust if ied cr i t ic i sm. 

In d i smiss ing g r o u n d (b) , it held t h a t , as wi th an individual plaintiff, 
t h e r e was no ob l iga t ion on a c o m p a n v to show t h a t it h a d suffered ac tua l 
d a m a g e , since d a m a g e to a t r a d i n g r e p u t a t i o n migh t be as difficult to 
prove as d a m a g e to the r e p u t a t i o n of a n individual , and migh t not 
necessar i ly cause i m m e d i a t e or quan t i f i ab le loss. A c o r p o r a t e plaintiff 
which showed t h a t it had a r e p u t a t i o n wi th in the jur isdic t ion and tha t 
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the d e f a m a t o r y publ ica t ion was ap t to d a m a g e its goodwill t hus had a 
c o m p l e t e cause of ac t ion capab le of l e ad ing to a s u b s t a n t i a l award of 
d a m a g e s . 

O n g r o u n d s (c) and (d) , the app l i c an t s ' submiss ions were con t r a ry to 
c lear ly e s t ab l i shed Engl ish law, which s t a t e d t h a t a publ ica t ion shown by 
a plaintiff to be d e f a m a t o r y was p r e s u m e d to be false un t i l proved 
o the rwise , and t h a t it was for the d e f e n d a n t s to prove t he t r u t h of 
s t a t e m e n t s p r e s e n t e d as a sse r t ions of fact. Moreover , the cour t found 
some g e n e r a l force in McDona ld ' s submiss ion t h a t in the in s t an t case 
they had in fact la rgely accep ted the b u r d e n of proving the falsity of t he 
p a r t s of the leaflet on which they had succeeded . 

Dismiss ing g r o u n d s (c) to (g) , the cour t observed t h a t a defence of 
qual if ied privi lege did exist u n d e r Engl i sh law, bu t only w h e r e (i) t he 
pub l i she r ac ted u n d e r a legal, mora l or social du ty to c o m m u n i c a t e t he 
in fo rmat ion ; (ii) t he rec ip ient of the in format ion had an in te res t in 
receiving it; and (iii) t he n a t u r e , s t a t u s a n d source of t he m a t e r i a l and 
the c i r c u m s t a n c e s of the publ ica t ion were such that the publ ica t ion 
should be p ro t ec t ed in t he public in t e re s t in the absence of proof of 
mal ice . T h e cour t accep ted t h a t t h e r e was a publ ic in te res t in receiving 
in fo rmat ion about the act ivi t ies of c o m p a n i e s and t h a t t h e d u t y to 
publ ish was not confined to t h e m a i n s t r e a m m e d i a bu t could also apply 
to m e m b e r s of c a m p a i g n g roups , such as London G r e e n p e a c e . However , 
to satisfy t he tes t , t he du ty to publ ish had to overr ide the r e q u i r e m e n t to 
verify the facts. Pr ivi lege was more likely to be e x t e n d e d to a publ ica t ion 
t h a t was ba l anced , p roper ly r e s e a r c h e d , in m e a s u r e d tones a n d based on 
r e p u t a b l e sources . In the in s t an t case , t he leaflet "did not d e m o n s t r a t e 
t h a t care in p r e p a r a t i o n and r e sea rch , or re fe rence to sources of high 
a u t h o r i t y or s t a t u s , as would en t i t l e its pub l i shers to the p ro tec t ion of 
qual i f ied pr ivi lege" . 

Engl ish law provided a p r o p e r ba lance b e t w e e n f reedom of express ion 
and the p ro tec t ion of r e p u t a t i o n and was not inconsis tent with Art ic le 10 
of t h e Conven t i on . C a m p a i g n g roups could pe r fo rm a va luab le role in 
public life, but they should be able to m o d e r a t e t he i r publ ica t ions so as to 
a t t r a c t a defence of fair c o m m e n t wi thou t d e t r a c t i n g from any s t imu lus to 
public discuss ion which the publ ica t ion migh t give. T h e re laxa t ion of the 
law c o n t e n d e d for would open the way for " p a r t i s a n publ ica t ion of 
u n r e s t r a i n e d a n d highly d a m a g i n g u n t r u t h s " , a n d t h e r e was a p re s s ing 
social need " to p ro tec t pa r t i cu l a r co rpo ra t e bus iness r e p u t a t i o n s , upon 
which the wel l -being of n u m e r o u s individuals may d e p e n d , from such 
pub l ica t ions" . 

33 . T h e C o u r t of Appea l fu r the r re jec ted the app l i c an t s ' con t en t i on 
t h a t t he appea l should be allowed on the basis t ha t t he ac t ion was a n 
a b u s e of process or t h a t the tr ial was c o n d u c t e d unfairly, observ ing as 
follows: 
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" L i t i g a n t s in p e r s o n w h o b r i n g o r c o n t e s t a H i g h C o u r t a c t i o n a r e i nev i t ab ly 

u n d e r t a k i n g a s t r e n u o u s a n d b u r d e n s o m e t a s k . T h i s a c t i o n w a s c o m p l e x a n d t h e legal 

adv i ce a v a i l a b l e to t h e [ a p p l i c a n t s ] w a s , b e c a u s e of lack of f u n d s , s m a l l in e x t e n t . W e 

a c c e p t t h a t t h e work r e q u i r e d of t h e [ a p p l i c a n t s ] a t t r i a l w a s v e r y c o n s i d e r a b l e a n d bad 

t o be d o n e in a n e n v i r o n m e n t w h i c h , a t l ea s t in i t ia l ly , w a s u n f a m i l i a r t o t h e m . 

As a s t a r t i n g - p o i n t , w e c a n n o t h o w e v e r ho ld it to be a n a b u s e of p r o c e s s in i t se l f for 
p l a in t i f f s w i t h g r e a t r e s o u r c e s t o b r i n g a c o m p l i c a t e d c a s e a g a i n s t u n r e p r e s e n t e d 
d e f e n d a n t s of s l e n d e r m e a n s . L a r g e c o r p o r a t i o n s a r e e n t i t l e d t o b r i n g c o u r t 
p r o c e e d i n g s t o a s s e r t or d e f e n d t h e i r l ega l r i g h t s just as i n d i v i d u a l s h a v e t h e r igh t t o 
b r i n g a c t i o n s a n d d e f e n d t h e m . . . . 

M o r e o v e r t h e p r o p o s i t i o n t h a t t h e c o m p l e x i t y of t h e c a s e m a y be s u c h t h a t a j u d g e 
o u g h t t o s t o p t h e t r i a l on t h a t g r o u n d c a n n o t be a c c e p t e d . T h e r u l e of law r e q u i r e s t h a t 
r i g h t s a n d d u t i e s u n d e r t h e l aw a r c d e t e r m i n e d . ... 

As t o t h e c o n d u c t o f t h e t r i a l , we n o t e t h a t t h e 3 1 3 h e a r i n g d a y s w e r e s p r e a d over a 

p e r i o d of two a n d a h a l f y e a r s . T h e t i m e t a b l e h a d p r o p e r r e g a r d t o t h e fact t h a t t h e 

[ a p p l i c a n t s ] w e r e u n r e p r e s e n t e d a n d t o t h e i r o t h e r d i f f icu l t ies . T h e y w e r e g iven 

c o n s i d e r a b l e t i m e t o p r e p a r e t h e i r f inal s u b m i s s i o n s t o w h i c h t h e y u n d e r s t a n d a b l y 

a t t a c h e d c o n s i d e r a b l e i m p o r t a n c e a n d w h i c h w e r e of g r e a t l e n g t h . F o r t h e p u r p o s e of 

p r e p a r i n g c l o s i n g s u b m i s s i o n s , t h e [ a p p l i c a n t s ] h a d p o s s e s s i o n of a full t r a n s c r i p t o f t he 

e v i d e n c e g iven at t h e t r i a l . T h e fact t h a t , for a p a r t o f t h e t r i a l , t h e [ a p p l i c a n t s ] d id not 

r ece ive t r a n s c r i p t s o f e v i d e n c e a s s o o n a s t h e y w e r e m a d e d o e s not r e n d e r t h e t r i a l 

u n f a i r . Q u i t e a p a r t f rom t h e a b s e n c e of a n o b l i g a t i o n to p r o v i d e a t r a n s c r i p t , t h e r e is 

n o s u b s t a n t i a l e v i d e n c e t h a t t he [ a p p l i c a n t s ] w e r e in t h e e v e n t p r e j u d i c e d by d e l a y in 

r e c e i p t of da i ly t r a n s c r i p t s d u r i n g a p a r t of t h e t r i a l . 

O n t h e h e a r i n g of t h e a p p e a l , w e h a v e b e e n r e f e r r e d to m a n y p a r t s of t h e t r a n s c r i p t s 

of e v i d e n c e a n d s u b m i s s i o n s a n d h a v e looked a t o t h e r p a r t s o n o u r own i n i t i a t i v e . O n 

s u c h r e f e r e n c e s , w e h a v e i n v a r i a b l y b e e n i m p r e s s e d by t h e c a r e , p a t i e n c e a n d f a i r n e s s 

s h o w n by t h e j u d g e . H e was wel l a w a r e of t h e d i f f icul t ies faced by t h e [ a p p l i c a n t s ] a s 

l i t i g a n t s in p e r s o n a n d h a d full r e g a r d to t h e m in h i s c o n d u c t of t h e t r i a l . T h e 

[ a p p l i c a n t s ] c o n d u c t e d t h e i r e a s e forceful ly a n d w i t h p e r s i s t e n c e a s t h e y h a v e in th i s 

C o u r t . O f c o u r s e t h e j u d g e l i s t e n e d to s u b m i s s i o n s f rom t h e v e r y e x p e r i e n c e d l e a d i n g 

c o u n s e l a p p e a r i n g lor [ M c D o n a l d ' s ] b u t t h e j u d g e a p p l i e d his m i n d r o b u s t l y a n d fair ly t o 

t h e i s sues r a i s e d . T h i s e m e r g e s f rom t h e t r a n s c r i p t s a n d f r o m t h e j u d g m e n t h e 

s u b s e q u e n t l y h a n d e d d o w n . T h e j u d g e w a s not s low to c r i t i c i se [ M c D o n a l d ' s ] in 

f o r t h r i g h t t e r m s w h e n he t h o u g h t t h e i r c o n d u c t d e s e r v e d it . M o r e o v e r , it a p p e a r s t o us 

t h a t t h e [ a p p l i c a n t s ] w e r e s h o w n c o n s i d e r a b l e l a t i t u d e in t h e m a n n e r in w h i c h t h e y 

p r e s e n t e d t h e i r r a s e a n d in p a r t i c u l a r in the- e x t e n t to w h i c h t h e y w e r e o f t en p e r m i t t e d 

to c r o s s - e x a m i n e w i t n e s s e s a t g r e a t l e n g t h . 

... [ W e ] a r e cpii te u n p e r s u a d e d t h a t t h e a p p e a l , o r a n y p a r t o f i t , s h o u l d be a l l o w e d on 
t h e bas i s t h a t t h e a c t i o n w a s a n a b u s e of t h e p r o c e s s of t h e C o u r t or t h a t t h e t r i a l was 
c o n d u c t e d u n f a i r l y . " 

34. T h e app l i can t s also cha l l enged a n u m b e r of B e l l J ' s f indings about 
t he con t en t of t he leaflet, and the Cour t of Appea l (bund in the i r favour on 
severa l j:>oints, s u m m a r i s e d as follows: 

" O n t h e t o p i c of n u t r i t i o n , t h e a l l e g a t i o n t h a t e a t i n g M c D o n a l d ' s food w o u l d l ead to a 

v e r y r ea l r i sk of c a n c e r of t h e b r e a s t a n d of t h e bowe l w a s not p r o v e d . O n p a y a n d 

c o n d i t i o n s we h a v e f o u n d t h a t t h e d e f a m a t o r y a l l e g a t i o n s in t h e leaf le t w e r e c o m m e n t . 
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In a d d i t i o n to t h e c h a r g e s found t o be ( r u e by t h e j u d g e - t h e e x p l o i t i n g of c h i l d r e n by 

a d v e r t i s i n g , t h e p r e t e n c e by t h e r e s p o n d e n t s t h a t t h e i r food h a d a pos i t ive n u t r i t i o n a l 

b e n e f i t , a n d M c D o n a l d ' s r e s p o n s i b i l i t y for c r u e l p r a c t i c e s in t h e r e a r i n g a n d 

s l a u g h t e r i n g of s o m e of t h e a n i m a l s u sed for t h e i r p r o d u c t s - t h e f u r t h e r a l l e g a t i o n 

t h a t , if o n e e a t s e n o u g h M c D o n a l d ' s food, o n e ' s d ie t m a y wel l b e c o m e h i g h in fat e t c . , 

w i t h t h e v e r y r e a l r i sk of h e a r t d i s e a s e , w a s jus t i f i ed . ..." 

35. T h e C o u r t of Appea l the re fore r educed the d a m a g e s payable to 
M c D o n a l d ' s , so t h a t Ms Steel was now liable for a to ta l of G B P 36,000 
a n d M r Mor r i s for a to ta l of G B P 40,000. It refused the app l i can t s leave 
to appea l to the H o u s e of Lords . 

36. O n 21 M a r c h 2000 the Appea l C o m m i t t e e of the H o u s e of Lords 
also refused the app l i can t s leave to appea l . 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

A. D e f a m a t i o n 

37. U n d e r Engl ish law the object of a libel ac t ion is to v indica te t he 
p la in t i f f s r e p u t a t i o n and to m a k e r e p a r a t i o n for the injury done by the 
wrongful publ ica t ion of d e f a m a t o r y s t a t e m e n t s c o n c e r n i n g h im or her . 

38. T h e plaintiff ca r r i e s t h e b u r d e n of proving "publ ica t ion" . As a 
m a t t e r of law (per Bell J a t p . 5 of t h e j u d g m e n t in the app l i c an t s ' case ) , 

" a n y p e r s o n w h o c a u s e s o r p r o c u r e s o r a u t h o r i s e s o r c o n c u r s in o r a p p r o v e s t h e 

p u b l i c a t i o n of a libel is a s l i ab le for i ls p u b l i c a t i o n a s a p e r s o n w h o phys i ca l ly h a n d s it 

o r s e n d s it off t o a n o t h e r . I t is n o t n e c e s s a r y t o h a v e w r i t t e n o r p r i m e d t h e d e f a m a t o r y 

m a t e r i a l . All t h o s e j o i n t l y c o n c e r n e d in t h e c o m m i s s i o n of a t o r t (civil w r o n g ) a r e jo in t ly 

a n d several ly ' l iab le for it, a n d th i s a p p l i e s t o l ibel a s it d o e s t o a n y o t h e r t o r t " . 

39. A defence of jus t i f i ca t ion appl ies w h e r e t he d e f a m a t o r y s t a t e m e n t 
is subs tan t i a l ly t r u e . T h e b u r d e n is on t he de fendan t to prove the t r u t h of 
t he s t a t e m e n t on t he ba l ance of p robabi l i t i es . It is no defence to a libel 
act ion to prove that the de f endan t ac ted in good faith, bel ieving the 
s t a t e m e n t to be t rue . Engl ish law does , however , recognise t he defence of 
"fair c o m m e n t " , if it can be es tab l i shed t h a t t he d e f a m a t o r y s t a t e m e n t is 
c o m m e n t , a n d not an a s se r t ion of fact, and is based on a s u b s t r a t u m of 
facts, t h e t r u t h of which the d e f e n d a n t m u s t prove . 

40. As a gene ra l pr inciple , a t r a d i n g or n o n - t r a d i n g corpora t ion is 
en t i t l ed to sue in libel to p ro tec t as m u c h of its c o r p o r a t e r e p u t a t i o n as is 
capab le of be ing d a m a g e d by a d e f a m a t o r y s t a t e m e n t . T h e r e a r e ce r t a in 
excep t ions to this ru le : local a u t h o r i t i e s , g o v e r n m e n t - o w n e d co rpora t ions 
and poli t ical p a r t i e s , none of which can sue in d e f a m a t i o n , because of t he 
public in te res t tha t a democra t i ca l ly e lec ted o rgan i sa t ion , or a body 
cont ro l led by such a n o rgan i sa t ion , should be open to un inh ib i t ed public 
cr i t ic ism (see Derbyshire County Council v. Times Newspapers Ltd [1993] 
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Ajjjjcal C a s e s 534; British Coal Corporation v. NUM (Yorkshire Area) and 
Capstick, u n r e p o r t e d , 28 J u n e 1996; a n d Goldsmith and another v. Bhoynd 
[1997] 4 All E n g l a n d Law R e p o r t s 268). 

B. Lega l a id for d e f a m a t i o n p r o c e e d i n g s 

4 1 . T h r o u g h o u t the r e l evan t t i m e , t he a l locat ion of civil legal aid in the 
U n i t e d K i n g d o m was governed by the Legal Aid Act 1988. U n d e r 
Schedule 2, Pa r t II, p a r a g r a p h 1 of t h a t Act , " p r o c e e d i n g s wholly or 
par t ly in respec t of d e f a m a t i o n " were excep ted from the scope of the civil 
legal aid s c h e m e . 

42. T h e Access to J u s t i c e Act 1999 (" the AJA 1999") c a m e into force on 
1 April 2000, af ter the p roceed ings in t he p r e s e n t case had conc luded . It 
se ts out the c u r r e n t s t a t u t o r y f r amework for legal aid in E n g l a n d and 
W a l e s , a d m i n i s t e r e d by the Legal Services C o m m i s s i o n ("the 
C o m m i s s i o n " ) , a n d m a d e a n u m b e r of r e fo rms , for e x a m p l e , i n t roduc ing 
the possibil i ty for condi t iona l fee a g r e e m e n t s . U n d e r t he AJA 1999 the 
p r e s u m p t i o n r e m a i n s t h a t civil legal aid should not be g r a n t e d in respec t 
of c la ims in d e f a m a t i o n ( p a r a g r a p h l (a)( f ) of Schedu le ) . However , t he Act 
con ta ins a provision (sect ion 6(8)) to enab le d i sc re t iona ry "excep t iona l 
fund ing" ol cases which o the rwi se fall ou t s ide the scope of legal aid, 
a l lowing the Lord Chance l lo r , inter alia, to au tho r i s e the C o m m i s s i o n to 
g r a n t legal aid to an individual d e f a m a t i o n l i t igant , following a r eques t 
from the C o m m i s s i o n . 

T h e Lord C h a n c e l l o r has issued gu idance to the C o m m i s s i o n as to the 
types of case he is likely" to cons ide r favourably, s t r e s s ing t h a t such cases 
a r e likely to be e x t r e m e l y u n u s u a l given tha t P a r l i a m e n t has a l ready 
dec ided in the AJA 1999 t h a t t he types of case excep ted from the legal 
aid s c h e m e a re of low pr ior i ty . As well as financial eligibility for legal aid, 
the Commis s ion m u s t be satisfied e i t he r t h a t " t h e r e is a s ignif icant wider 
public in t e re s t ... in t he reso lu t ion of t he case and funded r e p r e s e n t a t i o n 
will c o n t r i b u t e to it", or t h a t the case "is of o v e r w h e l m i n g i m p o r t a n c e to 
the c l ient" , or t h a t " t h e r e is convincing evidence tha t t h e r e a r e o the r 
excep t iona l c i r c u m s t a n c e s such tha t wi thou t public fund ing for 
r e p r e s e n t a t i o n it would be pract ica l ly impossible for the cl ient to b r i n g or 
defend the p roceed ings , or the lack of publ ic funding would lead to obvious 
unfa i rness in t he p roceed ings" . 

43 . T h e n o r m a l ru le in civil p roceed ings in E n g l a n d and Wales , 
inc luding d e f a m a t i o n p roceed ings , is t h a t t he loser pays t he r easonab le 
costs of t he winne r . Th i s ru le appl ies w h e t h e r e i t he r pa r t y is legally a ided 
or not . An unsuccessful pr ivate ly paving pa r ty would usual ly be o r d e r e d to 
pay the legal costs of a successful legally a ided o p p o n e n t . However , an 
unsuccessful legally a ided p a r t y is usual ly p ro t ec t ed from pay ing the 
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costs of a successful pr ivate ly paying par ty , because t he costs o rde r m a d e 
aga ins t t he loser will not usual ly be enforceable wi thou t fu r the r o r d e r of 
t he cour t , which is likely to be g r a n t e d only in t he event of a major 
i m p r o v e m e n t in t he f inancial c i r c u m s t a n c e s of t he legally a ided par ty . 

C. M o d e o f trial 

44. T h e S u p r e m e C o u r t Act 1981 provides in sect ion 69: 

"(1) W h e r e , on t h e a p p l i c a t i o n of a n y p a r t y t o a n a c t i o n t o be t r i e d in t h e Q u e e n ' s 

B e n c h Div i s ion , t h e c o u r t is s a t i s f i ed t h a t t h e r e is in i s s u e -

a c l a i m in r e s p e c t o f l ibel , s l a n d e r ... 

t h e a c t i o n sha l l be t r i e d w i t h a j u r y , u n l e s s t h e c o u r t is of o p i n i o n t h a t t h e t r i a l 

r e q u i r e s a n y p r o l o n g e d e x a m i n a t i o n of d o c u m e n t s o r a c c o u n t s o r a n y sc ien t i f i c o r local 

i n v e s t i g a t i o n w h i c h c a n n o t c o n v e n i e n t l y be m a d e w i t h a j u r y . " 

D. D a m a g e s 

45. T h e m e a s u r e of d a m a g e s for d e f a m a t i o n is t he a m o u n t t h a t would 
pu t the plaintiff in the posi t ion he or she would have been in had the w r o n g 
do ing not been c o m m i t t e d . T h e plaintiff does not have to prove t h a t he has 
suffered any ac tua l pecun ia ry loss: it is for the j u r y (or j u d g e , if s i t t ing 
a lone) to award a s u m of d a m a g e s sufficient to v ind ica te the p la in t i f f s 
r e p u t a t i o n and to c o m p e n s a t e for injury to feelings. 

46. T h e Civil P r o c e d u r e Ru les (RSC, O r d . 46, ru le 2 (1) (a ) ) provide 
t h a t leave of the cour t is r e q u i r e d in o r d e r to enforce a j u d g m e n t af ter a 
delay of six years or m o r e . Leave to issue execu t ion is usual ly refused af ter 
t he exp i ra t ion of six yea r s from the d a t e on which the j u d g m e n t b e c a m e 
enforceable (see National Westminster Bank pic v. Powney [1991] C h a n c e r y 
Division 339, [1990] 2 All E n g l a n d Law R e p o r t s 416, C o u r t of Appea l , 
and W.T. Lamb & Sons v. Rider [1948] 2 King ' s Bench R e p o r t s 3 3 1 , [1948] 
2 All Eng land Law R e p o r t s 402, C o u r t of A p p e a l ) . 

C O M P L A I N T S 

47. T h e C o u r t dec l a red a n u m b e r of t he app l i c an t s ' c o m p l a i n t s 
inadmiss ib le in its pa r t i a l decis ion of 22 O c t o b e r 2002. T h e r e m a i n i n g 
compla in t s a re , u n d e r Art ic le 6 § 1 of the Conven t ion , t ha t the 
p roceed ings were unfair , pr incipal ly because of the den ia l of legal aid, 
and , u n d e r Art ic le 10, t h a t t he p roceed ings and the i r o u t c o m e 
c o n s t i t u t e d a d i s p r o p o r t i o n a t e in t e r f e rence wi th t he app l i c an t s ' r ight to 
f reedom of express ion . 
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T H E L A W 

I. ALLEGED V I O L A T I O N O F A R T I C L E 6 § 1 O F T H E C O N V E N T I O N 

48. T h e app l i can t s ra ised a n u m b e r of issues u n d e r Art ic le 6 § 1 of the 
Conven t ion , which provides : 

" In t h e d e t e r m i n a t i o n of h i s civil r i g h t s a n d o b l i g a t i o n s e v e r y o n e is e n t i t l e d to a 
fair ... h e a r i n g ... by [a] ... t r i b u n a l ..." 

T h e a p p l i c a n t s ' p r inc ipa l compla in t u n d e r this provision was tha t they 
were den ied a fair t r ia l b e c a u s e of t he lack of legal aid. T h e y also al leged 
t h a t unfa i rness was caused as a resu l t of the t r ia l j u d g e ' s ru l ing to a d m i t as 
evidence a n affidavit sworn by the second app l i can t , his refusal to allow 
a d j o u r n m e n t s on a n u m b e r of occasions and his g r a n t i n g of pe rmis s ion to 
McDona ld ' s to a m e n d the i r p lead ings a t a la te s tage in t he p roceed ings . 

A. Lega l A i d 

1. The parties' submissions 

(a) The applicants 

49. T h e app l i can t s po in t ed ou t t ha t this was t he longes t t r ia l , e i the r 
civil or c r imina l , in Engl i sh legal history. T h e en t i r e l eng th of the 
p roceed ings , from the issue of the writ on 20 S e p t e m b e r 1990 to the 
refusal by t he H o u s e of Lords of leave to a p p e a l on 21 M a r c h 2000, was 
nine years and six m o n t h s . Before the t r ia l s t a r t e d t h e r e were 28 pre ­
t r ia l hea r ings , some of which las ted u p to five days . T h e h e a r i n g before 
the High C o u r t las ted from 28 J u n e 1994 unt i l 13 D e c e m b e r 1996, a 
per iod of two yea r s and six m o n t h s , of which 313 days were spen t in 
cour t , t o g e t h e r wi th add i t iona l days in the C o u r t of A p p e a l to contes t 
ru l ings m a d e in t he course of t he t r ia l . T h e H i g h C o u r t p roceedings 
involved about 40,000 pages of d o c u m e n t a r y evidence and 130 oral 
wi tnesses . T h e appea l h e a r i n g las ted 23 days . Overa l l , the case included 
over 100 days of legal a r g u m e n t . T h e t r ansc r ip t s of t h e hea r ings exceeded 
20,000 pages . 

50. T h e adversa r i a l sy s t em in t he U n i t e d K i n g d o m is based on the idea 
tha t j u s t i c e can be achieved if t he pa r t i e s to a legal d i spu t e a re able to 
adduce the i r evidence and tes t t he i r o p p o n e n t ' s evidence in 
c i r c u m s t a n c e s of r e a s o n a b l e equal i ty . At t he t i m e of t he p roceed ings in 
ques t ion , M c D o n a l d ' s economic power o u t s t r i p p e d t h a t of many smal l 
coun t r i e s ( they enjoyed wor ldwide sales a m o u n t i n g to a p p r o x i m a t e l y 
30 billion U n i t e d S t a t e s dol la rs in 1995), w h e r e a s t he first app l i can t was 
a p a r t - t i m e b a r worke r e a r n i n g a m a x i m u m of G B P 65 a week a n d the 
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second app l ican t was an u n w a g e d single p a r e n t . T h e inequa l i ty of a r m s 
could not have b e e n g r e a t e r . M c D o n a l d ' s were r e p r e s e n t e d t h r o u g h o u t 
by Q u e e n ' s Counse l and j u n i o r counsel special is ing in libel law, 
s u p p o r t e d by a t e a m of solicitors a n d a d m i n i s t r a t i v e staff from one of the 
la rges t firms in Eng land . T h e app l i can t s were ass is ted by lawyers work ing 
pro bono, who dra f ted t he i r defence a n d r e p r e s e n t e d t h e m , d u r i n g the 28 
p re - t r i a l hea r ings and appea l s which took place over 37 cour t days, on 
e ight days and in connec t ion wi th five app l ica t ions . D u r i n g the ma in 
t r ia l , submiss ions were m a d e by lawyers on the i r beha l f on only t h r e e 
occasions . It was difficult for s y m p a t h e t i c lawyers to v o l u n t e e r help, 
because t he case was too compl i ca t ed for s o m e o n e else j u s t to "dip in to" , 
a n d m o r e o v e r the offers of he lp usual ly c a m e from inexpe r i enced , j u n i o r 
solicitors and b a r r i s t e r s , w i thou t t he t ime and resources to be effective. 

5 1 . T h e app l i can t s bore t he b u r d e n of proving the t r u t h of a large 
n u m b e r of a l lega t ions cover ing a wide r a n g e of difficult issues. In 
add i t ion to the m o r e obvious d i s advan t ages of be ing wi thou t expe r i enced 
counsel to a r g u e points of law a n d to conduc t the e x a m i n a t i o n a n d cross-
e x a m i n a t i o n of wi tnesses in cour t , they had lacked sufficient funds for 
photocopying , p u r c h a s i n g the t r ansc r ip t s of each day 's p roceed ings , 
t r a c i n g a n d proofing exper t wi tnesses , paying the wi tnes ses ' costs a n d 
t rave l l ing expenses and n o t e - t a k i n g in cour t . All they could hope to do 
was k e e p going: on severa l occasions d u r i n g the t r ia l t hey had to seek 
a d j o u r n m e n t s because of physical e x h a u s t i o n . 

52. T h e y c la imed t h a t , had they b e e n provided wi th legal aid wi th 
which to t r a ce , p r e p a r e a n d pay the expenses of wi tnesses , they would 
have been able to prove t he t r u t h of one or m o r e of t he cha rges found to 
have been unjust if ied, for e x a m p l e , the a l lega t ions on diet and 
d e g e n e r a t i v e d i sease , food safety, host i l i ty to t r a d e un ion i sm a n d / o r t h a t 
some of McDona ld ' s i n t e r n a t i o n a l beef suppl ies c a m e from recently-
de fo res ted a r e a s . Moreover , t he app l i c an t s ' i nexper ience and lack of 
legal t r a i n i n g led t h e m to m a k e a n u m b e r of p r o c e d u r a l m i s t a k e s . H a d 
they been r e p r e s e n t e d , it is unl ikely tha t they would have w i t h d r a w n all 
bu t one of the i r g rounds on the i n t e r i m appea l (see p a r a g r a p h 23 above) 
or t h a t t he H a r i n g e y affidavit would have b e e n a d m i t t e d in evidence (see 
p a r a g r a p h 21 above) , and it was ma in ly on the basis of t he mi s t ake 
c o n t a i n e d in t h a t affidavit t h a t t he second app l ican t was found to have 
b e e n involved in the publ ica t ion of the leaflet . 

(b) The Government 

53 . T h e G o v e r n m e n t s u b m i t t e d t h a t the C o u r t should be slow to 
impose a du ty to provide legal aid in civil cases , in view of the de l i be r a t e 
omiss ion of any such obl iga t ion from the Conven t ion . In c o n t r a s t to the 
posi t ion in c r imina l p roceed ings (Article 6 § 3 (c)) , the Conven t i on left 
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C o n t r a c t i n g S t a t e s wi th a free choice of t he m e a n s of e n s u r i n g effective 
civil access to cour t ( the G o v e r n m e n t rel ied on Airey v. Ireland, j u d g m e n t of 
9 O c t o b e r 1979, Ser ies A no. 32, pp. 14-16, § 26) . S t a t e s did not have 
u n l i m i t e d r e sou rces to fund legal a id sys t ems , a n d it was t he re fo re 
l eg i t ima te to impose res t r i c t ions on eligibility for legal aid in ce r t a in 
types of low pr ior i ty civil cases , provided such res t r i c t ions were not 
a r b i t r a r y (see Winer v. the United Kingdom, no. 10871/84, Commiss ion 
decision of 10 J u l y 1986, Decis ions a n d R e p o r t s (DR) 48 , p. 154, at 
pp. 171-72). 

54. T h e Conven t i on o r g a n s had cons ide red t he non-avai labi l i ty of legal 
aid in d e f a m a t i o n cases u n d e r Engl i sh law in six cases, a n d had never 
found it to be in b r e a c h of Ar t ic le 6 § 1 (see Winer, c i ted above; Munro v. 
the United Kingdom, no. 10594/83, C o m m i s s i o n decision of 14 J u l y 1987, 
D R 52, p. 158; H.S. and DM. v. the United Kingdom, no. 21325/93, 
C o m m i s s i o n decision of 5 May 1993, u n r e p o r t e d ; Stewart-Brady v. the 
United Kingdom, nos. 27436/95 and 28406/95, C o m m i s s i o n decis ion of 
2 Ju ly 1997, D R 90-A, p. 45 ; McVicar v. the United Kingdom, no . 46311/99, 
E C H R 2002-III; and A v. the United Kingdom, no. 35373/97, E C H R 2002-X) . 

55. T h e C o u r t should not d e p a r t from this cons is ten t j u r i s p r u d e n c e in 
t he p r e s e n t case , which, in t h e G o v e r n m e n t ' s submiss ion , fell far shor t of 
the kind of except iona l c i r c u m s t a n c e s whe re the provision of legal aid was 
" ind ispensab le for effective access to cou r t " (see Airey, c i ted above, 
pp. 14-16, § 26) . 

56. Firs t , t he G o v e r n m e n t a r g u e d tha t t he law and facts in issue in the 
l i t igat ion w e r e not so difficult as to m a k e legal aid essen t ia l . T h e 
app l i c an t s ' conduc t of t he i r defence a n d coun te r -c l a im, and the i r success 
in proving m a n y of the a l l ega t ions m a d e in the leaflet , d e m o n s t r a t e d t h a t 
they were capab le of m a s t e r i n g any complex i t i es of t he law of d e f a m a t i o n 
as it appl ied to t h e m . 

57. F u r t h e r m o r e , the G o v e r n m e n t c o n t e n d e d t h a t it was re levan t t h a t 
t he app l i can t s received advice and r e p r e s e n t a t i o n pro bono on a n u m b e r of 
occasions, pa r t i cu la r ly for some of the i r a p p e a r a n c e s in t he C o u r t of 
Appea l and in d ra f t ing t he i r p lead ings . It a p p e a r e d t h a t t h e app l ican t s 
also ra ised a t least G B P 40,000 to fund the i r defence a n d t h a t they 
received he lp wi th n o t e - t a k i n g a n d o t h e r a d m i n i s t r a t i v e tasks from 
vo lun tee r s s y m p a t h e t i c to t he i r cause . Both Bell J and the C o u r t of 
Appea l took in to account the app l i can t s ' lack of legal t r a in ing : Bell J, for 
e x a m p l e , ass is ted t he app l i can t s by r e f o r m u l a t i n g ques t ions for wi tnesses 
and did not insist on t h e usua l p rocedu ra l formal i t i es , such as l imi t ing the 
case to t h a t p l eaded ; the C o u r t of Appea l took no te in its j u d g m e n t of the 
need to sa feguard t h e app l i can t s f rom the i r lack of legal skill, conduc t ed 
its own r e sea r ch to s u p p l e m e n t the submiss ions m a d e by the app l ican t s 
a n d allowed t h e m to i n t r o d u c e t he defence of fair c o m m e n t at t he appea l 
s t age , even t h o u g h it had not been ra ised at first i n s t ance . T h e app l ican t s 
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i n t e n d e d the case to achieve m a x i m u m publici ty, which it did. T h e 
h e a r i n g s before the H igh C o u r t a n d C o u r t of Appea l took so long 
because t he app l i can t s were afforded every possible l a t i t ude in t h e 
p r e s e n t a t i o n of the i r case ; t he i r evidence and submiss ions took up the 
g r e a t bulk of t he t i m e . 

58. In the G o v e r n m e n t ' s submiss ion it could not be a s s u m e d , in any 
event , t h a t had legal aid genera l ly been avai lable for the defence of 
d e f a m a t i o n ac t ions , t h e app l i can t s would have b e e n g r a n t e d it. T h e t h e n 
Legal Aid Board (now the Legal Services C o m m i s s i o n ) would have had to 
m a k e a decis ion, as it does in civil cases w h e r e legal aid is ava i lab le , based 
on factors such as the m e r i t s of t he case and w h e t h e r the costs of l i t igat ion 
would be jus t i f ied by the likely benefi t to the a ided par ty . T h e app l i can t s 
pub l i shed d e f a m a t o r y m a t e r i a l w i thou t pr ior jus t i f ica t ion , a n d the t ax­
payer should not be r e q u i r e d to pay for t h e r e s e a r c h t he app l i can t s 
should have ca r r i ed out before pub l i sh ing the leaflet , or to b e a r t he 
b u r d e n of p lac ing the app l i can t s in a posi t ion of equa l i ty 
wi th M c D o n a l d ' s , which was e s t i m a t e d to have spent in excess of 
G B P 10 mill ion on legal e x p e n s e s . 

2. The Court's assessment 

59. T h e C o u r t r e i t e r a t e s tha t the C o n v e n t i o n is i n t e n d e d to g u a r a n t e e 
p rac t ica l and effective r igh t s . Th i s is pa r t i cu l a r ly so of t he r ight of access 
to a cour t in view of t he p r o m i n e n t place held in a d e m o c r a t i c society by 
the r igh t to a fair t r ia l (see Airey, c i ted above, pp . 12-14, § 24) . It is c e n t r a l 
to t he concept of a fair t r ia l , in civil as in c r imina l p roceed ings , t h a t a 
l i t igant is not den ied the o p p o r t u n i t y to p r e s e n t his or h e r case effectively 
before the cour t (ibid.) and t h a t he or she is able to enjoy equa l i ty of a r m s 
wi th the oppos ing side (see, a m o n g m a n y o t h e r e x a m p l e s , De Haes and 
Gijsels v. Belgium, j u d g m e n t of 24 F e b r u a r y 1997, Reports of Judgments and 
Decisions 1997-1, p . 238, § 53). 

60. Ar t ic le 6 § 1 leaves to t h e S t a t e a free choice of t h e m e a n s to be 
used in g u a r a n t e e i n g l i t igants the above r igh t s . T h e in s t i t u t ion of a legal 
aid s chem e cons t i t u t e s one of those m e a n s bu t t h e r e a r e o the r s , such as for 
e x a m p l e simplifying the appl icab le p r o c e d u r e (see Airey, pp . 14-16, § 26, 
a n d McVicar, § 50, bo th ci ted above) . 

6 1 . T h e ques t i on w h e t h e r t h e provision of legal a id is necessa ry for a 
fair h e a r i n g m u s t be d e t e r m i n e d on the basis of the pa r t i cu l a r facts and 
c i r c u m s t a n c e s of each case and will d e p e n d , inter alia, upon the i m p o r t a n c e 
of wha t is a t s t ake for t he app l i can t in t he p roceed ings , the complex i ty of 
t he r e l evan t law and p r o c e d u r e a n d the app l i can t ' s capac i ty to r e p r e s e n t 
h im or herse l f effectively (see Airey, pp . 14-16, § 26; McVicar', §§ 48 a n d 50; 
P., C. andS. v. the United Kingdom, no. 56547/00, § 9 1 , E C H R 2002-VI; a n d 
a l soMunro , c i ted above) . 
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62. T h e r ighl of access to a cour t is not , however , abso lu t e a n d m a y be 
subject to res t r i c t ions , provided t h a t these p u r s u e a l e g i t i m a t e a im and 
a r e p r o p o r t i o n a t e (see Ashingdane v. the United Kingdom, j u d g m e n t of 
28 May 1985, Series A no. 93 , pp . 24-25, § 57) . It m a y the re fore be 
accep tab le to impose condi t ions on the g r a n t of legal aid based , inter alia, 
on the financial s i tua t ion of t he l i t igant or his or he r p rospec t s of success 
in the p roceed ings (see Munro, c i ted above) . Moreover , it is not i n c u m b e n t 
on t he S t a t e to seek t h r o u g h the use of publ ic funds to en su re to ta l 
equal i ty of a r m s be tween the ass is ted person and the oppos ing pa r ty , as 
long as each side is afforded a r e a s o n a b l e o p p o r t u n i t y to p r e s e n t his o r he r 
case u n d e r condi t ions t h a t do not place him or her at a subs t an t i a l 
d i s a d v a n t a g e vis-a-vis the adve r sa ry (see De Haes and Gijsels, p . 238, § 53, 
and also McVicar, §§ 51 and 62, bo th ci ted above) . 

63 . T h e C o u r t m u s t e x a m i n e the facts of the p r e s e n t case with 
re ference to the above c r i t e r i a . 

F i rs t , as r e g a r d s w h a t was at s t ake for t he app l i can t s , it is t r u e t h a t , in 
con t r a s t to c e r t a i n ea r l i e r cases w h e r e the C o u r t has found legal 
ass i s tance to have been necessary for a fair t r ia l (for e x a m p l e , Airey and 
P., C. and S. v. the United Kingdom, bo th ci ted above) , the p roceed ings in 
issue he r e w e r e not d e t e r m i n a t i v e of i m p o r t a n t family r igh t s and 
re la t ionsh ips . T h e C o n v e n t i o n o r g a n s have observed in t he pas t t h a t the 
gene ra l n a t u r e of a d e f a m a t i o n ac t ion , b r o u g h t to p ro t ec t an individual ' s 
r e p u t a t i o n , is to be d i s t ingu i shed , for e x a m p l e , from an appl ica t ion for 
judicial s epa ra t i on , which r egu la t e s t h e legal r e l a t i onsh ip b e t w e e n two 
individuals and may have ser ious consequences for any ch i ld ren of the 
family (see McVicar, § 6 1 , a n d Munro, bo th ci ted above) . 

However , it m u s t be reca l led t h a t t h e app l i can t s d id not choose to 
c o m m e n c e d e f a m a t i o n p roceed ings , but ac ted as d e f e n d a n t s to pro tec t 
the i r r ight to f reedom of express ion , a r ight accorded cons iderab le 
i m p o r t a n c e u n d e r the C o n v e n t i o n (see p a r a g r a p h 87 below). Moreover , 
t he financial consequences for the app l i can t s of fai l ing to verify each 
d e f a m a t o r y s t a t e m e n t c o m p l a i n e d of were s ignif icant . McDona ld ' s 
c la imed d a m a g e s of up to G B P 100,000 a n d the a w a r d s ac tua l ly m a d e , 
even af ter r educ t ion by the C o u r t of Appea l , w e r e h igh w h e n c o m p a r e d 
to t he app l i c an t s ' low incomes : G B P 36,000 for t he first app l i can t , who 
was , at the t i m e of t he t r ia l , a b a r worke r e a r n i n g a p p r o x i m a t e l y G B P 65 
a week, and G B P 40,000 for t h e second app l i can t , an unwaged single 
p a r e n t (see p a r a g r a p h s 9, 14 a n d 35 above) . M c D o n a l d ' s have not , to 
d a t e , a t t e m p t e d to enforce p a y m e n t of t he awards , bu t this was not a n 
o u t c o m e which the app l i can t s could have foreseen or re l ied upon. 

64. As for t he complex i ty of t he p roceed ings , t he C o u r t no tes its 
finding in McVicar (cited above, § 55) t h a t the Engl i sh law of de fama t ion 
a n d ru les of civil p r o c e d u r e appl icable in tha t case were not sufficiently 
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complex as to necess i t a t e t he g r a n t i n g of legal aid. T h e p roceed ings 
de fended by Mr McVicar r equ i red him to prove t he t r u t h of a s ingle , 
p r inc ipa l a l lega t ion , on the basis of wi tness and exper t ev idence , some of 
which was exc luded as a resul t of his fai lure to comply wi th t h e rules of 
cour t . H e had also to sc ru t in i se evidence s u b m i t t e d on beha l f of the 
plaint i f f and to c ross -examine t h e plaintiff 's w i tnesses a n d e x p e r t s , in t he 
course of a t r ial which las ted j u s t over two weeks . 

65 . T h e p roceed ings defended by the p re sen t app l i can t s were of a 
qu i t e different scale . T h e tr ial at first ins tance las ted 313 cour t days, 
p r e c e d e d by 28 in te r locu tory app l i ca t ions . T h e a p p e a l h e a r i n g las ted 
23 clays. T h e factual case the app l i can t s had to prove was highly complex , 
involving 40,000 pages of d o c u m e n t a r y evidence and 130 oral wi tnesses , 
inc lud ing a n u m b e r of e x p e r t s dea l ing wi th a r a n g e of scientific 
q u e s t i o n s , such as nu t r i t i on , d ie t , d e g e n e r a t i v e d isease and food safety. 
C e r t a i n of the issues were held by the d o m e s t i c cour t s to be too 
compl i ca t ed for a j u r y proper ly to u n d e r s t a n d and assess . T h e de t a i l ed 
n a t u r e a n d complex i ty of t he fac tua l issues a r e f u r t h e r i l l u s t r a t ed by t h e 
l eng th of the j u d g m e n t s of the t r ia l cour t and the C o u r t of Appea l , which 
r a n in to ta l to over 1,100 pages (see, inter alia, p a r a g r a p h s 18, 19, 30 a n d 
49 above) . 

66. Nor was the case s t r a i g h t f o r w a r d legally. Extens ive legal a n d 
p r o c e d u r a l issues had to be resolved before the t r ia l j u d g e was in a 
posi t ion to decide the m a i n issue , inc lud ing the m e a n i n g s to be 
a t t r i b u t e d to the words of t he leaflet , the q u e s t i o n w h e t h e r t he 
app l i can t s were responsib le for i ts publ ica t ion , the d i s t inc t ion b e t w e e n 
fact a n d c o m m e n t , the admiss ib i l i ty of evidence and the a m e n d m e n t of 
t he s t a t e m e n t of c la im. Overa l l , s o m e 100 days w e r e devoted to legal 
a r g u m e n t , r e s u l t i n g in 38 s e p a r a t e w r i t t e n j u d g m e n t s (ibid.) . 

67. Agains t this b a c k g r o u n d , t he C o u r t m u s t assess the e x t e n t to 
which the app l i can t s were able to b r ing an effective defence desp i t e t h e 
absence of legal aid. In McVicar (ci ted above, §§ 53 a n d 60) , it p laced 
weight on the facts t h a t M r McVica r was a we l l -educa ted a n d 
expe r i enced j ou rna l i s t , and tha t he was r e p r e s e n t e d d u r i n g the p re - t r i a l 
a n d appea l s t ages by a solicitor specia l i s ing in d e f a m a t i o n law, from w h o m 
he could have s o u g h t advice on any a spec t s of t he law or p r o c e d u r e of 
which he was u n s u r e . 

68. T h e p re sen t app l i can t s a p p e a r to have been a r t i cu la t e and 
resourceful ; in the words of t he C o u r t of Appea l , they conduc t ed the i r 
case "forcefully a n d wi th p e r s i s t e n c e " (see p a r a g r a p h 33 above) , and they 
succeeded in proving the t r u t h of a n u m b e r of t he s t a t e m e n t s compla ined 
of. It is not in d i spu t e t h a t they could not afford to pay for legal 
r e p r e s e n t a t i o n themse lves , and t h a t t hey would have fulfilled the 
financial c r i t e r i a for the g r a n t i n g of legal aid. T h e y received some he lp 
on the legal and p r o c e d u r a l a spec t s of t he case from b a r r i s t e r s a n d 
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solicitors ac t ing pro bono: t he i r ini t ial p l ead ings w e r e d ra f t ed by lawyers , 
they were given some advice on an ad hoc basis , a n d they were 
r e p r e s e n t e d d u r i n g five of t he p re - t r i a l hea r i ngs a n d on t h r e e occasions 
d u r i n g the t r ia l , inc lud ing the a p p e a l to the C o u r t of Appea l aga ins t the 
t r ia l j u d g e ' s g r a n t i n g of leave to M c D o n a l d ' s to a m e n d the s t a t e m e n t of 
c la im (see p a r a g r a p h 16 above) . In add i t ion , they were able to raise a 
ce r t a in a m o u n t of m o n e y by dona t ion , which enab led t h e m , for e x a m p l e , 
to buy t r a n s c r i p t s of each day ' s evidence 25 days l a t e r (ibid.) . For the bulk 
of t he p roceed ings , however , inc lud ing all t he hea r ings to d e t e r m i n e the 
t r u t h of t he s t a t e m e n t s in t he leaflet , t hey ac ted a lone . 

69. T h e G o v e r n m e n t have laid e m p h a s i s on t he cons ide rab le l a t i t ude 
afforded to the app l i can t s by t he j u d g e s of t he d o m e s t i c cour t s , b o t h at 
first i n s t ance and on appea l , in recogni t ion of t he d i s a d v a n t a g e s the 
app l i can t s faced. However , the C o u r t cons iders t h a t , in an ac t ion of this 
complexi ty , n e i t h e r t he sporad ic he lp given by the v o l u n t e e r lawyers nor 
t h e extens ive jud ic ia l ass i s tance a n d l a t i t ude g r a n t e d to the app l i can t s as 
l i t igants in pe r son was any s u b s t i t u t e for c o m p e t e n t a n d sus t a ined 
r e p r e s e n t a t i o n by a n e x p e r i e n c e d lawyer famil iar wi th the case a n d with 
the law of libel (cf. P., C. and S. v. the United Kingdom, c i ted above, §§ 93-95 
and 99). T h e very l eng th of t he p roceed ings is, to a ce r t a in ex ten t , a 
t e s t a m e n t to the app l i c an t s ' lack of skill a n d expe r i ence . It is, moreover , 
possible t h a t had the app l i can t s b e e n r e p r e s e n t e d they would have been 
successful in one or more of t he in te r locu tory m a t t e r s of which they 
specifically compla in , such as the admiss ion in evidence of the H a r i n g e y 
affidavit (see p a r a g r a p h 21 above) . Finally, t he d i spar i ty b e t w e e n the 
respect ive levels of legal ass i s tance enjoyed by the app l i can t s and 
McDona ld ' s (see p a r a g r a p h 16 above) was of such a d e g r e e tha t it could 
not have failed, in th is except ional ly d e m a n d i n g case , to have given rise to 
unfa i rness , desp i t e the best efforts of the j u d g e s at first i n s t ance a n d on 
appea l . 

70. It is t r u e tha t t he C o m m i s s i o n dec la red inadmiss ib le an ear l ier 
aj jplication u n d e r , inter alia, Ar t ic le 6 § 1 by t he se s a m e app l i can t s (see 
H.S. and D.M. v. the United Kingdom, ci ted above) , observ ing t h a t " they 
s e e m to be m a k i n g a t enac ious defence aga ins t M c D o n a l d ' s , desp i t e the 
absence of legal aid T h a t decis ion was , however , a d o p t e d over a year 
before t he s t a r t of the t r ia l , at a t i m e w h e n the l eng th , scale and 
complex i ty of the p roceed ings could not r easonab ly have b e e n an t i c ipa ted . 

71 . T h e G o v e r n m e n t a r g u e d t h a t , even if legal aid had b e e n in 
pr inciple avai lable for the defence of d e f a m a t i o n ac t ions , it m igh t well 
not have b e e n g r a n t e d in a case of this k ind , or the a m o u n t awarded 
migh t have been c a p p e d or the award m a d e subject to o t h e r condi t ions . 
T h e C o u r t is not , however , p e r s u a d e d by this a r g u m e n t . It is, in the first 
p lace, a m a t t e r of p u r e specu la t ion w h e t h e r , if legal aid had been 
avai lable , it would have been g r a n t e d in the app l i can t s ' case . More 
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i m p o r t a n t l y , if legal aid had been refused or m a d e subject to s t r i ngen t 
f inancial or o t h e r condi t ions , subs tan t i a l ly t he s a m e C o n v e n t i o n issue 
would have confronted t he C o u r t , n a m e l y w h e t h e r t he refusal of legal aid 
or t he condi t ions a t t a c h e d to its g r a n t i n g were such as to impose an unfa i r 
r e s t r i c t ion on the app l i c an t s ' abil i ty to p r e s e n t a n effective defence . 

72. In conclusion, t he re fo re , t he C o u r t finds tha t the den ia l of legal aid 
to the app l i can t s depr ived t h e m of t he o p p o r t u n i t y to p r e s e n t t he i r case 
effectively before the cour t and c o n t r i b u t e d to an unaccep t ab l e inequa l i ty 
of a r m s wi th M c D o n a l d ' s . T h e r e has , the re fo re , been a viola t ion of 
Art ic le 6 § 1 of the Conven t ion . 

B. O t h e r c o m p l a i n t s u n d e r A r t i c l e 6 § 1 

73. T h e app l ican t s also a l leged t h a t a n u m b e r of specific ru l ings m a d e 
by the j u d g e s in t he p roceed ings caused unfa i rness in b r e a c h of Art ic le 6 
§ 1. T h u s , they compla ined t h a t t he c i r c u m s t a n c e s s u r r o u n d i n g the 
admiss ion in evidence of t he H a r i n g e y affidavit (see p a r a g r a p h 21 above) 
had been unfair ly pre judic ia l , as had Be l l J ' s refusal to g r a n t a d j o u r n m e n t s 
on a n u m b e r of occasions and his decis ion to allow M c D o n a l d ' s to a m e n d 
the i r s t a t e m e n t of c la im (see p a r a g r a p h 24 above) . 

74. T h e G o v e r n m e n t den ied t h a t any unfa i rness had b e e n caused by 
these ru l ings , which had ins t ead s t ruck a fair ba l ance b e t w e e n the 
oppos ing l i t igants . 

75. T o t h e e x t e n t t h a t these p a r t i c u l a r compla in t s have mer i t , t he 
C o u r t cons iders t h a t t hey a r e s u b s u m e d wi th in t he pr inc ipa l compla in t 
about lack of legal aid, s ince, even if it had not led to a different resu l t , 
legal r e p r e s e n t a t i o n migh t have m i t i g a t e d the effect on t he app l i can t s of 
t h e ru l ings in ques t ion . 

76. In view of the above finding of a violat ion of Art ic le 6 § 1 based on 
the lack of legal aid, t he C o u r t does not cons ider it necessa ry to e x a m i n e 
s e p a r a t e l y t h e s e add i t iona l compla in t s . 

II. A L L E G E D V I O L A T I O N O F A R T I C L E 10 O F T H E C O N V E N T I O N 

77. T h e app l i can t s also compla ined of a b r e a c h of Art ic le 10 of t he 
C o n v e n t i o n , which provides : 

" 1 . E v e r y o n e l ias t h e r i g h t t o f r e e d o m of e x p r e s s i o n . T h i s r i g h t sha l l i n c l u d e f r e e d o m 

to hold o p i n i o n s a n d to r e c e i v e a n d i m p a r t i n f o r m a t i o n a n d i d e a s w i t h o u t i n t e r f e r e n c e 

by p u b l i c a u t h o r i t y a n d r e g a r d l e s s of f r o n t i e r s . ... 

2. T h e e x e r c i s e of t h e s e f r e e d o m s , s ince it c a r r i e s w i t h it d u t i e s a n d r e s p o n s i b i l i t i e s , 

m a y be s u b j e c t t o s u c h f o r m a l i t i e s , c o n d i t i o n s , r e s t r i c t i o n s o r p e n a l t i e s a s a r e p r e s c r i b e d 

by l aw a n d a r e n e c e s s a r y in a d e m o c r a t i c soc ie ty , in t h e i n t e r e s t s of n a t i o n a l s e c u r i t y , 

t e r r i t o r i a l i n t e g r i t y o r p u b l i c sa fe ty , for t h e p r e v e n t i o n of d i s o r d e r o r c r i m e , for t h e 
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p r o t e c t i o n of h e a l t h o r m o r a l s , for t h e p r o t e c t i o n of t h e r e p u t a t i o n o r r i g h t s of o t h e r s , 
for p r e v e n t i n g t h e d i s c l o s u r e of i n f o r m a t i o n r e c e i v e d in c o n f i d e n c e , o r for m a i n t a i n i n g 
t h e a u t h o r i t y a n d i m p a r t i a l i t y of t h e j u d i c i a r y . " 

A. T h e p a r t i e s ' s u b m i s s i o n s 

/. The applicants 

78. T h e app l i can t s e m p h a s i s e d the i n t e r - r e l a t i onsh ip be tween 
Art ic les 6 and 10 of the Conven t i on a n d c la imed tha t the domes t i c 
p roceed ings and the i r o u t c o m e were d i s p r o p o r t i o n a t e given, inter alia, 
t h a t , w i thou t legal aid, they bore the b u r d e n of proving the t r u t h of the 
m a t t e r s set out in t he leaflet . 

79. Th i s b u r d e n was c o n t r a r y to Art ic le 10. T h e issues ra ised in the 
leaflet we re m a t t e r s of publ ic in t e re s t a n d it was essent ia l in a d e m o c r a c y 
t h a t such m a t t e r s be freely a n d openly discussed. T o r e q u i r e s tr ict proof of 
every a l l ega t ion in the leaflet was con t r a ry to t h e i n t e r e s t s of democracy 
and p lura l i ty because it would compe l those w i thou t t he m e a n s to 
u n d e r t a k e cour t p roceed ings to w i t h d r a w from publ ic d e b a t e . T h e 
reasons u n d e r Engl i sh law for p e r m i t t i n g wider cr i t ic ism of g o v e r n m e n t 
bodies appl ied equal ly to cr i t ic ism of large m u l t i n a t i o n a l s , pa r t i cu la r ly 
given tha t the i r vast economic power was coupled wi th a lack of 
accountab i l i ty . In th is r ega rd , t he app l i can t s prayed in aid the pr inciple 
in Engl i sh law tha t local a u t h o r i t i e s , g o v e r n m e n t - o w n e d co rpora t ions and 
polit ical pa r t i e s could not sue in d e f a m a t i o n (see p a r a g r a p h 40 above) . 

80. Moreover , it was significant t h a t t he app l i can t s were not the 
a u t h o r s of t h e leaflet . It was a lmos t imposs ib le for c a m p a i g n e r s to prove 
t he t r u t h of the c o n t e n t s of a c a m p a i g n i n g leaflet dea l ing with global 
issues t h a t t hey were mere ly involved in d i s t r i bu t ing . In any event , the 
m a t t e r s con ta ined in the leaflet we re a l ready in the publ ic d o m a i n and 
had , wi th only m i n o r a m e n d m e n t s , been set out in a leaflet p r i n t e d and 
d i s t r i b u t e d by Vegg ies , to which M c D o n a l d ' s did not object (see 
p a r a g r a p h 26 above) . T h e app l i can t s bore no mal ice aga ins t McDona ld ' s 
and genu ine ly believed tha t t he s t a t e m e n t s in the leaflet we re t r u e . 

8 1 . Finally, t he app l i can t s s u b m i t t e d t h a t the d a m a g e s a w a r d e d were 
excessive and qu i t e beyond the i r m e a n s of paying . It was c o n t r a r y to the 
f reedom of express ion for t he law to p r e s u m e d a m a g e w i thou t t he need for 
M c D o n a l d ' s to show any loss of sales as a resul t of the publ ica t ion . 

2. The Government 

82. T h e G o v e r n m e n t c o n t e n d e d t h a t the app l i can t s in t he p r e s e n t case 
were not respons ib le j o u r n a l i s t s , but pa r t i c i pan t s in a c a m p a i g n g roup 
ca r ry ing out a v igorous a t t ack on M c D o n a l d ' s . T h e r e had been no 
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a t t e m p t on the i r pa r t to p resen t a ba lanced p ic tu re , for e x a m p l e by giving 
M c D o n a l d ' s an oppo r tun i t y to defend itself, and t h e r e was no sugges t ion 
t h a t t h e app l i can t s had ca r r i ed ou t any r e sea r ch before publ ica t ion . 
D o m e s t i c law was not a r b i t r a r y in a l loca t ing the b u r d e n of proving 
jus t i f i ca t ion on the d e f e n d a n t . O n the con t ra ry , it ref lected the o rd ina ry 
pr inciple t h a t the par ty who as se r t s a pa r t i cu l a r fact should have to prove 
it. In m a n y cases it would be u n r e a s o n a b l e to expect a plaint iff to have to 
prove a nega t ive , t ha t a given a l l ega t ion was u n t r u e . H a v i n g t a k e n it upon 
him or herse l f to publ ish a s t a t e m e n t , it was not u n r e a s o n a b l e to expec t 
t ha t the de fendan t should bea r the l imi ted b u r d e n of hav ing to a d d u c e 
evidence which showed, on the ba lance of probabi l i t i es , tha t the 
s t a t e m e n t was t r u e . 

83 . T h e G o v e r n m e n t re jec ted the app l i can t s ' a r g u m e n t that the 
abil i ty of m u l t i n a t i o n a l co rpo ra t i ons , such as M c D o n a l d ' s , lo defend 
the i r r e p u t a t i o n s by b r ing ing d e f a m a t i o n c la ims a m o u n t e d to a 
disproportionate r es t r ic t ion on the abi l i ty of individuals to exercise the i r 
r ight to f reedom of express ion . T h e y den ied tha t t h e r e was a para l le l to be 
d r a w n wi th t he posi t ion u n d e r d o m e s t i c law whereby g o v e r n m e n t bodies 
and polit ical p a r t i e s a re u n a b l e to sue for de f ama t ion : this b a r was 
jus t i f ied for the p ro tec t ion of the d e m o c r a t i c process , which r e q u i r e d 
free, cr i t ical express ion . T h e r e p u t a t i o n of a l a rge c o m p a n y m i g h t be 
vital for its commerc i a l success , a n d the c o m m e r c i a l success of 
c o m p a n i e s of all sizes was i m p o r t a n t to society for a var ie ty of reasons , 
such as fos ter ing wea l th c rea t ion , e x p a n d i n g the t ax base a n d c r e a t i n g 
e m p l o y m e n t . F u r t h e r m o r e , t he app l i c an t s ' p roposa l t ha t " m u l t i n a t i o n a l 
c o m p a n i e s " should have no legal p ro tec t ion for the i r r e p u t a t i o n s was 
unworkab ly vague and it would be difficult to draft and o p e r a t e 
legis la t ion to that effect. T h e i r a l t e rna t i ve sugges t ion , tha t 
m u l t i n a t i o n a l s should have to prove loss, was also misconceived. T h e 
v indica t ion of a p la in t i f f s r e p u t a t i o n was a l eg i t ima t e a im in itself a n d it 
would place e n o r m o u s evident ia l b u r d e n s on bo th sides if economic loss 
were to become a m a t e r i a l issue. 

84. It was i r re levant t h a t ce r t a in of the d e f a m a t o r y s t a t e m e n t s had 
a l ready been publ i shed , for e x a m p l e in t he Veggies leaflet . A s t a t e m e n t 
did not become t r u e s imply t h r o u g h r epe t i t i on , and , even w h e r e a 
s t a t e m e n t was in wide c i rcu la t ion a n d h a d b e e n publ i shed by a n u m b e r of 
a u t h o r s , the d e f a m e d pa r ty m u s t be free to t ake p roceed ings aga ins t 
w h o m e v e r he , she or it chose . 

B. T h e C o u r t ' s a s s e s s m e n t 

85. It was not d i s p u t e d b e t w e e n the pa r t i e s tha t t he d e f a m a t i o n 
p roceed ings a n d the i r o u t c o m e a m o u n t e d to an in t e r f e r ence , for which 
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the S t a t e had responsibi l i ty , wi th the app l i c an t s ' r igh ts to f reedom of 
express ion . 

86. It is fu r the r not d i spu ted , and the C o u r t finds, t ha t the 
in te r fe rence was "p resc r ibed by law". T h e C o u r t f u r the r finds t h a t the 
Engl ish law of d e f a m a t i o n , and its appl ica t ion in this p a r t i c u l a r case, 
p u r s u e d the l eg i t ima t e a im of " t he p r o t e c t i o n of t he r e p u t a t i o n or r ights 
of o t h e r s " . 

87. T h e c e n t r a l issue which falls to be d e t e r m i n e d is w h e t h e r the 
in te r fe rence was "necessa ry in a d e m o c r a t i c society". T h e f u n d a m e n t a l 
pr inciples r e l a t i ng to this ques t i on a r e well e s t ab l i shed in t he case-law 
and have been s u m m a r i s e d as follows (see, for e x a m p l e , Herlel v. 
Switzerland, j u d g m e n t of 25 Augus t 1998, Reports 1998-VI, pp. 2329-30, 
§ 46): 

"(i) F r e e d o m of e x p r e s s i o n c o n s t i t u t e s o n e of t h e e s s e n t i a l f o u n d a t i o n s of a 

d e m o c r a t i c s o c i e t y a n d o n e of t h e b a s i c c o n d i t i o n s for i ts p r o g r e s s a n d for e a c h 

i n d i v i d u a l ' s s e l f - fu l f i lmen t . Sub j ec t to p a r a g r a p h 2 of A r t i c l e 10, it is a p p l i c a b l e not 

o n l y to ' i n f o r m a t i o n ' o r ' i d e a s ' t h a t a r e f avourab ly r e c e i v e d o r r e g a r d e d a s inoffens ive 

o r a s a m a t t e r of i n d i f f e r e n c e , b u t a l s o t o t h o s e t h a t o f fend , shock o r d i s t u r b . S u c h a r e 

t h e d e m a n d s of p l u r a l i s m , t o l e r a n c e a n d b r o a d m i n d e d n e s s w i t h o u t w h i c h t h e r e is n o 

' d e m o c r a t i c soc i e ty ' . A s se t f o r t h in A r t i c l e 10, t h i s f r e e d o m is s u b j e c t t o e x c e p t i o n s , 

w h i c h ... m u s t , h o w e v e r , be c o n s t r u e d s t r i c t ly , a n d t h e n e e d for a n y r e s t r i c t i o n s m u s t be 

e s t a b l i s h e d c o n v i n c i n g l y ... 

(ii) T h e a d j e c t i v e ' n e c e s s a r y ' , w i t h i n t h e m e a n i n g of A r t i c l e 10 § 2, i m p l i e s t h e 

e x i s t e n c e of a ' p r e s s i n g social n e e d ' . T h e C o n t r a c t i n g S t a t e s h a v e a c e r t a i n m a r g i n of 

a p p r e c i a t i o n in a s s e s s i n g w h e t h e r s u c h a n e e d e x i s t s , b u t it g o e s h a n d in h a n d w i t h 

E u r o p e a n s u p e r v i s i o n , e m b r a c i n g b o t h t h e l e g i s l a t i o n a n d t h e d e c i s i o n s a p p l y i n g i t , 

even t h o s e g iven In an i n d e p e n d e n t c o u r t . T h e C o u r t is t h e r e f o r e e m p o w e r e d to give 

t h e final r u l i n g on w h e t h e r a ' r e s t r i c t i o n ' is r e c o n c i l a b l e w i t h f r e e d o m of e x p r e s s i o n a s 

p r o t e c t e d by A r t i c l e 10. 

(iii) The C o u r t ' s t a s k , in e x e r c i s i n g its s u p e r v i s o r y j u r i s d i c t i o n , is not to t a k e t h e 

p l a c e of t h e c o m p e t e n t n a t i o n a l a u t h o r i t i e s b u t r a t h e r t o r e v i e w u n d e r A r t i c l e 10 t he 

d e c i s i o n s t h e y d e l i v e r e d p u r s u a n t to t h e i r p o w e r of a p p r e c i a t i o n . T h i s d o e s not m e a n 

t h a t t h e s u p e r v i s i o n is l i m i t e d t o a s c e r t a i n i n g w h e t h e r t h e r e s p o n d e n t S t a t e e x e r c i s e d 

i ts d i s c r e t i o n r e a s o n a b l y , c a r e fu l l y a n d in g o o d f a i t h ; w h a t t h e C o u r t h a s t o d o is to look 

at t h e i n t e r f e r e n c e c o m p l a i n e d of in t h e l ight of t h e c a s e a s a w h o l e a n d d e t e r m i n e 

w h e t h e r it w a s ' p r o p o r t i o n a t e to t h e l e g i t i m a t e a i m p u r s u e d ' a n d w h e t h e r t h e r e a s o n s 

a d d u c e d by t h e n a t i o n a l a u t h o r i t i e s to j u s t i f y it a r e ' r e l e v a n t a n d su f f i c i en t ' ... In d o i n g 

so , t h e C o u r t h a s t o sa t i s fy i t se l f t h a t t h e n a t i o n a l a u t h o r i t i e s a p p l i e d s t a n d a r d s which 

w e r e in c o n f o r m i t y w i t h t h e p r i n c i p l e s e m b o d i e d in A r t i c l e 10 a n d , m o r e o v e r , t h a t t hey 

r e l i ed on a n a c c e p t a b l e a s s e s s m e n t of t h e r e l e v a n t f ac t s ... " 

In i ts p rac t i ce , t he C o u r t has d i s t i ngu i shed b e t w e e n s t a t e m e n t s of fact 
and value j u d g m e n t s . Whi le the ex i s tence of facts can be d e m o n s t r a t e d , 
the t r u t h of va lue j u d g m e n t s is not suscept ib le of proof. W h e r e a 
s t a t e m e n t a m o u n t s to a value j u d g m e n t the p ropor t iona l i t y of an 
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in t e r f e rence may d e p e n d on w h e t h e r t h e r e exists a sufficient fac tual basis 
for t he i m p u g n e d s t a t e m e n t , since even a value j u d g m e n t w i thou t any 
factual basis to suppor t it m a y be excessive (see, for e x a m p l e , Feldek v. 
Slovakia, no. 29032/95 , §§ 75-76, E C H R 2001-VIII) . 

88. T h e C o u r t m u s t weigh a n u m b e r of factors in the b a l an ce w h e n 
reviewing t he p ropor t iona l i ty of the m e a s u r e compla ined of. Fi rs t , it 
notes t h a t the leaflet in ques t ion con t a ined very ser ious a l l ega t ions on 
topics of g e n e r a l concern , such as abusive and i m m o r a l f a r m i n g a n d 
e m p l o y m e n t p rac t i ces , de fo res t a t ion , t he exp lo i t a t ion of ch i ld ren a n d 
the i r p a r e n t s t h r o u g h aggress ive adver t i s ing and the sale of u n h e a l t h y 
food. T h e C o u r t has long held tha t "poli t ical express ion" , inc luding 
express ion on m a t t e r s of public in t e re s t a n d concern , r e q u i r e s a h igh 
level of p ro tec t ion u n d e r Art ic le 10 (see , for e x a m p l e , Thorgeir Thorgeirson 
v. Iceland, j u d g m e n t of 25 J u n e 1992, Ser ies A no. 239, and also Hertel, c i ted 
above, p . 2330, § 4 7 ) . 

89. T h e G o v e r n m e n t have po in t ed out t h a t t h e app l i can t s w e r e not 
journa l i s t s , and should not the re fore a t t r a c t the high level of p ro tec t ion 
afforded to t he press u n d e r Art ic le 10. T h e C o u r t cons iders , however , 
t h a t in a d e m o c r a t i c society even smal l a n d informal c a m p a i g n g roups , 
such as London G r e e n p e a c e , m u s t be able to ca r ry on the i r act ivi t ies 
effectively a n d t h a t t h e r e exists a s t r o n g public i n t e r e s t in enab l ing such 
g roups and individuals ou ts ide t he m a i n s t r e a m to c o n t r i b u t e to the publ ic 
d e b a t e by d i s s e m i n a t i n g in fo rmat ion and ideas on m a t t e r s of g e n e r a l 
publ ic i n t e r e s t such as hea l t h and the e n v i r o n m e n t (see , mutatis mutandis, 
Bowman v. the United Kingdom, j u d g m e n t of 19 F e b r u a r y 1998, Reports 1998-1, 
and Appleby and Others v. the United Kingdom, no. 44306/98, E C H R 2003-VI) . 

90. N o n e t h e l e s s , the C o u r t has held on m a n y occasions t h a t even t he 
press " m u s t not ove r s t ep c e r t a i n b o u n d s , in p a r t i c u l a r in respec t of t he 
r e p u t a t i o n and r ights of o t h e r s and the need to p r e v e n t t he disc losure of 
conf ident ia l i n fo rma t ion ..." (see, for e x a m p l e , Blade t Troms0 and Slensaas 
v. Norway [ G C ] , no. 21980/03 , § 59, E C H R 1999-III). T h e sa feguard 
afforded by Art ic le 10 to j o u r n a l i s t s in r e l a t ion to r e p o r t i n g on issues of 
g e n e r a l i n t e r e s t is subject to the proviso t h a t they act in good faith in 
o r d e r to provide a c c u r a t e and rel iable in fo rma t ion in acco rdance wi th t he 
ethics of j o u r n a l i s m (Bladet Troms0 and Stensaas, § 65) , and the s a m e 
pr inciple m u s t apply to o t h e r s who e n g a g e in publ ic d e b a t e . It is t r u e 
t h a t t he C o u r t has held t h a t j o u r n a l i s t s a r e al lowed " recourse to a d e g r e e 
of e x a g g e r a t i o n , or even provoca t ion" (see , for e x a m p l e , B lade t T r o m s o 
and Stensaas, § 59, or Prager and Oberschlick v. Austria, j u d g m e n t of 26 Apri l 
1995, Ser ies A no. 313 , p . 19, § 38) , a n d it cons iders t h a t in a c a m p a i g n i n g 
leaflet a c e r t a i n d e g r e e of hyperbole and e x a g g e r a t i o n is to be to l e r a t ed , 
and even expec ted . In t he p re sen t case , however , the a l l ega t ions were of a 
very ser ious n a t u r e and were p r e s e n t e d as s t a t e m e n t s of fact r a t h e r t h a n 
value j u d g m e n t s . 
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91 . T h e app l i can t s deny t h a t e i t he r was involved in t he p roduc t ion of 
t he leaflet (desp i te the H igh C o u r t ' s finding to the c o n t r a r y - see 
p a r a g r a p h 26 above) a n d s t ress t h a t they genu ine ly bel ieved the leaflet 's 
con t en t to be t r u e (see the H i g h C o u r t ' s finding in p a r a g r a p h 28 above) . 
T h e y c la im t h a t it p laces an in to le rab le b u r d e n on c a m p a i g n e r s such as 
t hemse lves , and t hus stifles publ ic d e b a t e , to r e q u i r e those w h o mere ly 
d i s t r i bu t e a leaflet to b e a r t he b u r d e n of es tab l i sh ing the t r u t h of every 
s t a t e m e n t c o n t a i n e d in it. T h e y also a r g u e t h a t la rge mu l t i na t i ona l 
c o m p a n i e s should not be en t i t l ed to sue in d e f a m a t i o n , at least wi thout 
proof of ac tua l financial d a m a g e . C o m p l a i n t is fu r the r m a d e of t he fact 
t h a t u n d e r t he law M c D o n a l d ' s w e r e able to b r ing a n d succeed in a claim 
for d e f a m a t i o n w h e n m u c h of t he m a t e r i a l inc luded in t he leaflet was 
a l ready in t he public d o m a i n . 

92. As to this last a r g u m e n t , the C o u r t notes t h a t a s imi la r con ten t ion 
was e x a m i n e d a n d re jec ted by the C o u r t of A p p e a l on t he g r o u n d e i the r 
t ha t t he m a t e r i a l rel ied on did not suppor t t he a l lega t ions in t he leaflet or 
t h a t t he o t h e r m a t e r i a l was itself lacking in jus t i f ica t ion . T h e C o u r t finds 
no r eason to r e a c h a different conclusion. 

93 . As to t he c o m p l a i n t abou t the b u r d e n of proof, t he C o u r t no tes tha t 
in McVicar (ci ted above, § 87) it held t h a t it was not in pr inciple 
incompa t ib l e wi th Ar t ic le 10 to p lace on a d e f e n d a n t in libel p roceedings 
the onus of p roving to t he civil s t a n d a r d the t r u t h of d e f a m a t o r y 
s t a t e m e n t s . T h e C o u r t t h e r e r e fe r red to Blade t T r o m s e and Slensaas, in 
which it c o m m e n t e d t h a t special g r o u n d s were r e q u i r e d before a 
n e w s p a p e r could be d i spensed from its o rd ina ry obl iga t ion to verify 
factual s t a t e m e n t s (McVicar, § 84) . 

94. T h e C o u r t fu r the r does not cons ider tha t t he fact t ha t t he plaintiff 
in the p r e s e n t case was a la rge m u l t i n a t i o n a l c o m p a n y should in pr inciple 
depr ive it of a r ight to defend itself aga ins t d e f a m a t o r y a l l ega t ions or 
en ta i l t h a t t he app l i can t s should not have been r e q u i r e d to prove the 
t r u t h of the s t a t e m e n t s m a d e . It is t r u e t h a t l a rge publ ic compan ie s 
inevi tably a n d knowingly lay themse lves open to close sc ru t iny of the i r 
ac ts and , as in t he case of the b u s i n e s s m e n a n d w o m e n who m a n a g e 
t h e m , the l imits of accep tab le cr i t ic ism a re wider in the case of such 
compan ie s (see Fayed v. the United Kingdom, j u d g m e n t of 21 S e p t e m b e r 
1994, Ser ies A no. 294-B, p. 53 , § 75). However , in addi t ion to the public 
in t e re s t in open d e b a t e abou t bus iness p rac t i ces , t h e r e is a c o m p e t i n g 
in te res t in p r o t e c t i n g the c o m m e r c i a l success a n d viabil i ty of compan ie s , 
for the benefi t of s h a r e h o l d e r s and employees , bu t also for t he wider 
economic good. T h e S t a t e t he re fo re enjoys a m a r g i n of a p p r e c i a t i o n as to 
the m e a n s it provides u n d e r d o m e s t i c law to enab le a c o m p a n y to 
cha l lenge the t r u t h , a n d l imit the d a m a g e , of a l lega t ions which risk 
h a r m i n g its r e p u t a t i o n (see markl intern Verlag GmbH and Klaus Beermann v. 
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Germany, j u d g m e n t of 20 N o v e m b e r 1989, Series A no. 165, pp . 19-21, 
§§ 33-38). 

95. If, however , a S t a t e decides to provide such a r e m e d y to a c o r p o r a t e 
body, it is essen t ia l , in o rde r to sa feguard the coun te rva i l ing i n t e r e s t s in 
free express ion and open d e b a t e , t h a t a m e a s u r e of p rocedu ra l fairness 
and equa l i ty of a r m s is provided for. T h e C o u r t has a l ready found t h a t 
the lack of legal aid r e n d e r e d the d e f a m a t i o n p roceed ings unfai r , in 
b reach of Art ic le 6 § 1. T h e inequa l i ty of a r m s and the difficulties u n d e r 
which the app l i can t s l aboured a re also significant in assess ing the 
p ropor t iona l i ty of t he in t e r f e rence u n d e r Ar t ic le 10. As a resu l t of the law 
as it s tood in E n g l a n d and W a l e s , the app l i can t s had the choice e i t he r to 
w i t h d r a w the leaflet and apologise to M c D o n a l d ' s , or bea r the b u r d e n of 
proving, w i thou t legal aid, the t r u t h of the a l lega t ions con t a ined in it. 
Given the e n o r m i t y a n d complex i ty of t h a t u n d e r t a k i n g , the C o u r t does 
not cons ider tha t the cor rec t ba l ance was s t ruck b e t w e e n the need to 
p ro tec t the app l i c an t s ' r igh ts to f reedom of express ion a n d the need to 
p ro t ec t M c D o n a l d ' s r ights and r e p u t a t i o n . T h e more g e n e r a l i n t e r e s t in 
p r o m o t i n g the free c i rcu la t ion of in fo rmat ion a n d ideas about the 
act ivi t ies of powerful c o m m e r c i a l en t i t i e s , a n d the possible "chi l l ing" 
effect on o t h e r s a re also i m p o r t a n t factors to be cons ide red in th is 
con tex t , b e a r i n g in mind the l eg i t ima te a n d i m p o r t a n t role t h a t 
c a m p a i g n g roups can play in s t i m u l a t i n g publ ic discuss ion (see, for 
e x a m p l e , Lingens v. Austria, j u d g m e n t of 8 J u l y 1986, Series A no. 103, 
p. 27, § 44; Bladet Troms0 and Stensaas, c i ted above, § 64; a n d Thorgeir 
Thorgeirson, c i ted above, p . 28, § 68) . T h e lack of p r o c e d u r a l fa i rness a n d 
equa l i ty t he re fo re gave rise to a b reach of Art ic le 10 in the p r e s e n t 
case . 

96. Moreover , the C o u r t cons iders t h a t t he size of the award of 
d a m a g e s m a d e aga ins t t he two app l i can t s m a y also have failed to s t r ike 
the r ight ba l ance . U n d e r the Conven t ion , a n award of d a m a g e s for 
d e f a m a t i o n m u s t bea r a r e a sonab l e r e l a t i onsh ip of p ropor t iona l i ty to t he 
injury to r e p u t a t i o n suffered (see Tolstoy Miloslavsky v. the United Kingdom, 
j u d g m e n t of 13 J u l y 1995, Ser ies A no. 316-B, pp. 75-76, § 49) . T h e C o u r t 
no tes on the one h a n d t h a t t he s u m s even tua l ly awarded in the p r e s e n t 
case (GBP 36,000 in t he case of the first app l i can t a n d G B P 40,000 in the 
case of t he second app l i can t ) , a l t h o u g h relat ively m o d e r a t e by 
c o n t e m p o r a r y s t a n d a r d s in d e f a m a t i o n cases in Eng land and Wale s , we re 
very s u b s t a n t i a l when c o m p a r e d to t he m o d e s t incomes a n d resources of 
the two app l i can t s . Whi l e accep t ing , on t he o t h e r hand , t h a t the 
s t a t e m e n t s in t he leaflet which were found to be u n t r u e con t a ined 
ser ious a l l ega t ions , the C o u r t observes t h a t not only were t he plaint i l fs 
large a n d powerful c o r p o r a t e en t i t i e s bu t t h a t , in acco rdance wi th t h e 
pr inciples of Engl i sh law, they were not r e q u i r e d to , and did not , 
es tab l i sh t h a t they had in fact suffered any financial loss as a resu l t of 
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t he publ ica t ion of t he "severa l t h o u s a n d " copies of t he leaflets found by 
the tr ial judge to have been d i s t r i bu ted (see p a r a g r a p h 45 above and 
c o m p a r e , for e x a m p l e , Hertel, c i ted above, p . 2331 , § 49) . 

97. Whi le it is t r u e t h a t no s teps have to d a t e been t a k e n to enforce 
the d a m a g e s award aga ins t e i t he r app l i can t , the fact r e m a i n s t h a t the 
s u b s t a n t i a l s u m s a w a r d e d aga ins t t h e m have r e m a i n e d enforceable since 
t he decision of t he C o u r t of Appea l . In t he se c i r c u m s t a n c e s , the C o u r t 
finds t h a t t he award of d a m a g e s in the p r e s e n t case was d i sp ropo r t i ona t e 
t o t he l e g i t i m a t e a im served. 

98. In conclusion, given the lack of p r o c e d u r a l fairness a n d the 
d i s p r o p o r t i o n a t e award of d a m a g e s , the C o u r t finds t h a t t h e r e has been 
a violat ion of Art ic le 10 of t he Conven t i on . 

III. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

99. Art ic le 41 of the Conven t i on provides : 

"If t h e C o u r t f inds t h a t t h e r e h a s b e e n a v i o l a t i o n of t h e C o n v e n t i o n o r t h e P r o t o c o l s 

t h e r e t o , a n d if t h e i n t e r n a l l aw of t h e H i g h C o n t r a c t i n g P a r t y c o n c e r n e d a l lows only 

p a r t i a l r e p a r a t i o n t o be m a d e , t h e C o u r t sha l l , if n e c e s s a r y , af ford j u s t s a t i s f a c t i o n t o 

t h e i n j u r e d p a r t y . " 

A. P e c u n i a r y d a m a g e 

100. T h e app l i can t s c l a imed t h a t , had the i r r igh ts u n d e r Art ic les 6 and 
10 of the Conven t i on b e e n a d e q u a t e l y p r o t e c t e d by the S t a t e , they would 
not have had to defend themse lves t h r o u g h o u t t he en t i r e d e f a m a t i o n 
p roceed ings , which c o n t i n u e d over n ine yea r s . T h e y c la imed p a y m e n t for 
the legal work they had to ca r ry out , a t t he r a t e appl icable for l i t igants in 
pe r son u n d e r the Civil P r o c e d u r e Rules , n a m e l y G B P 9.25 pe r hour , plus 
r ea sonab le t rave l l ing expense s . U s i n g this r a t e , they ca lcu la ted tha t they 
should each be r e i m b u r s e d G B P 21,478.50 in respec t of t he 387 days each 
spen t in cour t , t o g e t h e r wi th G B P 100,233.00 each for p r e p a r a t i o n . 
T h e i r to ta l , jo in t claim for d o m e s t i c legal costs the re fore c a m e to 
G B P 243,423.00, to which had to be added G B P 31,194.84 for expenses 
and d i s b u r s e m e n t s such as photocopying , t r a n s c r i p t s , t e l ephone calls and 
t ravel l ing . 

101. T h e app l i can t s a lso asked the C o u r t to en su re in its j u d g m e n t 
t h a t if M c D o n a l d ' s were ever successful in enforc ing the G B P 40,000 
a w a r d of d a m a g e s aga ins t t h e m , t he r e s p o n d e n t S t a t e should be r equ i r ed 
to r e i m b u r s e the s u m paid . 

102. T h e G o v e r n m e n t c o m m e n t e d tha t t he a m o u n t s c la imed by the 
app l i can t s in respec t of the i r court a p p e a r a n c e s a n d p r e p a r a t o r y work 
did not reflect costs ac tua l ly i n c u r r e d by t h e m or money ac tua l ly lost as a 
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resul t of t he a l leged violat ions of Art ic les 6 § 1 a n d 10. H a d the app l i can t s 
b e e n a w a r d e d legal aid for the i r defence , t he legal aid mon ies would have 
been pa id to t he i r legal r e p r e s e n t a t i v e s ; u n d e r no c i r c u m s t a n c e s would 
legal aid have c o n s t i t u t e d f inancial r e m u n e r a t i o n for t h e app l i can t s 
t hemse lves . As for the expenses c l a imed by the app l i can t s , it was a 
m a t t e r of p u r e specu la t ion w h e t h e r and to w h a t e x t e n t , if legal aid had 
been avai lable , these expenses would have b e e n covered by public funds. 

103. As for t he app l i c an t s ' r e q u e s t for a " r i de r " to cover the i r liability 
should M c D o n a l d ' s decide to enforce t he claim for d a m a g e s , t he 
G o v e r n m e n t s u b m i t t e d t h a t this was not a concept known to 
i n t e r n a t i o n a l law a n d t h a t such an o r d e r would be con t r a ry to the 
p a r t i e s ' l eg i t ima te in t e re s t in t he finality of l i t iga t ion . 

104. T h e C o u r t no tes t h a t the app l i can t s have not p r e s e n t e d any 
evidence to sugges t t h a t t he t i m e they spen t p r e p a r i n g a n d p r e s e n t i n g 
the i r defence in t he d e f a m a t i o n p roceed ings caused t h e m any a c t u a l 
pecun ia ry loss; it has not been sugges ted , for e x a m p l e , t h a t e i the r 
app l i can t lost e a r n i n g s as a resul t of the lack of legal aid. T h e y have filed 
an i t emised c la im in respec t of expenses and d i s b u r s e m e n t s , bu t they do 
not a l lege t h a t the i r expenses exceeded the a m o u n t they were able to ra ise 
by vo lun t a ry d o n a t i o n (see p a r a g r a p h 16 above) . T h e C o u r t is no t , 
t he re fo re , satisfied t h a t the sums c la imed r e p r e s e n t e d losses or expenses 
ac tua l ly incu r red . 

105. It fu r the r notes t h a t , because of t h e per iod of t ime t h a t has 
e lapsed since t he o r d e r for d a m a g e s was m a d e aga ins t t h e app l i can t s , 
M c D o n a l d ' s would n e e d the leave of t he cour t before it could p roceed to 
enforce the award (see p a r a g r a p h 46 above) . In t he se c i r c u m s t a n c e s , 
desp i t e its f inding t h a t t he award of d a m a g e s was d i s p r o p o r t i o n a t e a n d 
in b r e a c h of Art ic le 10, t he C o u r t does not cons ide r it necessary to m a k e 
any provision in respec t of it u n d e r Art ic le 41 at the p r e s e n t t ime . 

106. In conclusion, t he re fo re , the C o u r t m a k e s no a w a r d in respec t of 
c o m p e n s a t i o n for pecun ia ry d a m a g e . 

B. N o n - p e c u n i a r y d a m a g e 

107. T h e app l i can t s c la imed t h a t , d u r i n g the per iod of over n ine yea r s 
in which they w e r e de fend ing the d e f a m a t i o n ac t ion aga ins t such a 
powerful adversa ry , they had suffered cons ide rab le s t ress and anxie ty . 
T h e y had felt a responsibi l i ty to defend the case to the u t m o s t because of 
t he i m p o r t a n c e of t he issues ra i sed a n d the necess i ty of publ ic d e b a t e . In 
c o n s e q u e n c e , t hey h a d been forced to sacrifice t he i r h e a l t h and the i r 
pe r sona l and family lives. Ms Stee l provided t h e C o u r t with doc to r s ' 
l e t t e r s from M a r c h 1995 a n d M a r c h 1996 s t a t i n g t h a t she was suffering 
from a s t r e s s - r e l a t ed illness a g g r a v a t e d by the p roceed ings . M r Mor r i s , a 
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single p a r e n t , had been u n a b l e to spend as m u c h t i m e as he would have 
wished wi th his y o u n g son. Ms Steel c l a imed G B P 15,000 u n d e r this head 
and M r M o r r i s c l a imed G B P 10,000. 

108. T h e G o v e r n m e n t s u b m i t t e d t h a t , in acco rdance wi th t he C o u r t ' s 
p rac t ice in t he g r e a t major i ty of cases involving b r e a c h e s of Ar t ic le 10 and 
p rocedu ra l b r e a c h e s of Art ic le 6, it was not necessary to m a k e an a w a r d of 
c o m p e n s a t i o n for non-pecun ia ry d a m a g e . T h e r e was no evidence t h a t the 
app l i can t s had suffered m o r e s t ress t h a n any individual , r e p r e s e n t e d or 
not , involved in l i t igat ion and it was a m a t t e r of p u r e specu la t ion 
w h e t h e r a n d by how m u c h the s t ress would have been reduced if the 
violat ions of Ar t ic les 6 and 10 had not t a k e n place . In any event , the 
a m o u n t s c l a imed were excessive w h e n c o m p a r e d wi th o t h e r pas t awards 
for ser ious violat ions of t he Conven t ion . 

109. T h e C o u r t has found violat ions of Ar t ic les 6 § 1 a n d 10 based , 
pr incipal ly, on t he fact t h a t t he app l i can t s had to ca r ry out t hemse lves 
t he bulk of t he legal work in t he se except iona l ly long a n d difficult 
p roceed ings to defend the i r r igh t s to f reedom of express ion . In these 
c i r c u m s t a n c e s the app l i can t s m u s t have suffered anx ie ty a n d d i s rup t ion 
to the i r lives far in excess of t h a t expe r i enced by a r e p r e s e n t e d l i t igant , 
a n d the C o u r t also notes in this connec t ion the medica l evidence 
s u b m i t t e d by Ms Steel . It awards c o m p e n s a t i o n for non-pecun ia ry 
d a m a g e of 20,000 euros (EUR) to the first app l ican t and E U R 15,000 to 
the second app l i can t . 

C. S t r a s b o u r g c o s t s a n d e x p e n s e s 

110. T h e app l i can t s were r e p r e s e n t e d before the C o u r t by l ead ing and 
j u n i o r counse l a n d a senior a n d ass i s t an t solicitor. 

Both counsel c l a imed to have spent several h u n d r e d hours on t he case, 
bu t , in o rde r to keep costs wi th in a r ea sonab l e l imit , dec ided to halve the i r 
hour ly r a t e s (to G B P 125 and G B P 87.50 respect ively) a n d to c la im for only 
115 h o u r s ' work for l ead ing counsel and 75 h o u r s ' work for j u n i o r counsel . 
In addi t ion , l ead ing counsel c la imed G B P 5,000 for p r e p a r i n g for and 
r e p r e s e n t i n g the app l i can t s at the h e a r i n g on 7 S e p t e m b e r 2004, and 
j u n i o r counsel c la imed G B P 2,500 for t he hea r ing . T h e to ta l fees for 
l ead ing counse l were G B P 19,375 plus va lue -added t ax (VAT) , and those 
of jun ior counsel were G B P 9,062.50 plus V A T . 

Desp i t e Inn ing invested a p p r o x i m a t e l y 45 hours in t he case , t he senior 
solicitor c l a imed for only 25 hours and halved his hour ly r a t e to G B P 175. 
H e also c l a imed G B P 2,000 in respec t of the hea r ing . T h e ass i s tan t 
solicitor c l a imed to have spen t over 145 hours on t he case , b u t c la imed 
for 58 h o u r s ' work, at G B P 75 pe r hour , half her usua l r a t e . She c la imed 
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G B P 1,500 for t he hea r ing . T h e senior solici tor 's to ta l costs c a m e to 
G B P 6,375 plus V A T , a n d those of t he a s s i s t an t solicitor c a m e to 
G B P 5,850 plus VAT. 

In add i t ion , t he app l i can t s m a d e a c la im u n d e r this head for some of the 
work they had ca r r i ed out in connec t ion wi th t he p roceed ings before t he 
C o u r t , n a m e l y 150 hours each a t G B P 9.25 per hour : a to ta l of G B P 2,775. 

Finally, they c l a imed a total of G B P 3,330 t ravel l ing and 
a c c o m m o d a t i o n expenses for the h e a r i n g in respec t of t he four lawyers 
a n d two app l i can t s . 

T h e to ta l c la im for costs and expenses u n d e r this head c a m e to 
G B P 46,767.50, plus V A T . 

111. T h e G o v e r n m e n t cons ide red the use of four lawyers to have been 
u n r e a s o n a b l e and excessive. T h e y s u b m i t t e d t h a t t he costs a n d t rave l l ing 
expenses of senior counsel a n d one of the solicitors should be disal lowed. 
T h e app l i can t s were not en t i t l ed to c la im any costs in respec t of t he work 
they had ca r r i ed ou t , since this p a r t of the claim did not r e p r e s e n t 
p e c u n i a r y loss ac tua l ly incur red . 

112. T h e C o u r t r e i t e r a t e s t h a t only such costs and expenses as were 
ac tua l ly a n d necessar i ly incu r red in connec t ion wi th t he violat ion or 
violat ions found, a n d r easonab le as to q u a n t u m , a r e recoverable u n d e r 
Art ic le 41 of t he C o n v e n t i o n (see, for e x a m p l e , Sahin v. Germany [ G C ] , 
no. 30943/96, § 105, E C H R 2003-VIII) . It follows t h a t it c anno t m a k e an 
award u n d e r this h e a d in respec t of t he hour s t he app l i can t s t hemse lves 
spen t work ing on the case , as th is t i m e does not r e p r e s e n t costs actually-
incu r r ed by t h e m (see Dudgeon v. the United Kingdom (Article 50) , 
j u d g m e n t of 24 F e b r u a r y 1983, Series A no. 59, p . 10, § 22, a n d Robins v. 
the United Kingdom, j u d g m e n t of 23 S e p t e m b e r 1997, Reports 1997-V, 
pp. 1811-12, §§ 42-44) . It is c lear from the l eng th a n d de ta i l of the 
p lead ings s u b m i t t e d by the app l i can t s t h a t a g r e a t deal of work was 
ca r r i ed ou t on the i r behalf, bu t in view of t he relat ively l imi ted n u m b e r 
of re levant issues , it is ques t i onab l e w h e t h e r t he en t i r e s u m c la imed for 
costs was necessar i ly i ncu r r ed . In the l ight of all the c i r c u m s t a n c e s , the 
C o u r t awards E U R 50,000 u n d e r th is head , less the E U R 2,688.83 a l r eady 
paid in legal aid by the Counci l of E u r o p e , t o g e t h e r wi th any t ax t h a t 
m a y be c h a r g e a b l e . 

D . D e f a u l t i n t e r e s t 

113. T h e C o u r t cons iders it a p p r o p r i a t e t h a t the defaul t i n t e r e s t 
should be based on the m a r g i n a l l end ing r a t e of t he E u r o p e a n C e n t r a l 
Bank , to which should be a d d e d t h r e e p e r c e n t a g e poin ts . 
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F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e has been a viola t ion of Art ic le 6 § 1 of t he Conven t ion ; 

2. Holds t h a t t h e r e has b e e n a viola t ion of Art ic le 10 of t he Conven t ion ; 

3. Holds 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l i can t s , wi th in t h r ee 
m o n t h s from the d a t e on which t he j u d g m e n t becomes final accord ing 
to Art ic le 44 § 2 of t he Conven t ion , the following a m o u n t s , to be 
conver t ed in to pounds s t e r l ing at the r a t e appl icable at the t i m e of 
s e t t l e m e n t : 

(i) E U R 20,000 ( twen ty t h o u s a n d euros) to t h e First app l i can t and 
E U R 15,000 (fifteen t h o u s a n d euros) to t he second app l ican t in 
respec t of non-pecun ia ry d a m a g e ; 
(ii) E U R 47,311.17 (forty-seven t h o u s a n d t h r e e h u n d r e d a n d 
eleven euros s e v e n t e e n cen t s ) in respec t of costs and expenses ; 
(iii) any tax tha t m a y be c h a r g e a b l e on the above a m o u n t s ; 

(b) t h a t from the expiry of the a b o v e - m e n t i o n e d t h r e e m o n t h s unt i l 
s e t t l e m e n t s imple in t e re s t shall be payable on the above a m o u n t s at a 
r a t e e q u a l to t he m a r g i n a l l end ing r a t e of t he E u r o p e a n C e n t r a l Bank 
d u r i n g the defaul t per iod plus t h r e e p e r c e n t a g e po in t s ; 

4. Dismisses the r e m a i n d e r of the a p p l i c a n t s ' c la im for j u s t sa t isfact ion. 

Done in Engl ish , and notified in wr i t i ng on 15 F e b r u a r y 2005, p u r s u a n t 
to Rule 77 §§ 2 and 3 of the Rules of C o u r t . 

Michae l O ' B O Y L E 

R e g i s t r a r 
M a t t i PELLONPÄÄ 

P re s iden t 
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SOMMAIRE1 

Absence d'aide judiciaire dans une affaire de diffamation et 
proportionnalité des dommages-intérêts alloués 

Article 6 § 1 

Procédure civile - Procès équitable -Absence d'aidejudiciaire dans une affaire de diffamation et 
proportionnalité des dommages-intérêts alloués - Complexité de l'affaire qui exige l'octroi d'une 
aide judiciaire - Inégalité des armes 

Article 10 

Liberté d'expression - Ingérence - Protection de la réputation et des droits d'autrui - Nécessaire 
dans une société démocratique - Manque d'équité et d'égalité dans la procédure - Effet 
inhibiteur - Allocation de dommages-intérêts disproportionnés au but légitime poursuivi 

* 
* * 

Les requérants avaient des liens avec London Greenpeace, un groupe qui entama 
une campagne contre la société de fast-food McDonald's au milieu des années HO. 
Selon un tract produit et distribué dans le cadre de la campagne, McDonald's était 
responsable de la famine dans le tiers-monde et chassait des petits fermiers de 
leurs terres et des populations tribales de leurs forêts pluviales. Toujours selon le 
tract, l 'alimentation proposée par McDonald's était dépourvue de qualités 
nutritionnelles et représentait un risque pour la santé, les enfants étaient la cible 
d'une publicité abusive de la société, les animaux employés pour produire la viande 
étaient cruellement élevés puis abattus, et les conditions de travail dans la société 
étaient insatisfaisantes. 
McDonald's assigna les requérants en justice et réclama des dommages-intérêts 
pour diffamation. Les requérants nièrent avoir publié le tract et arguèrent que 
les propos qui y figuraient n'étaient pas diffamatoires. Le système britannique ne 
prévoyant pas d'aide judiciaire pour les affaires de diffamation à l'époque des faits, 
les requérants se virent refuser cette aide et durent assurer eux-mêmes leur 
défense tout au long du procès, qui dura 313 jours, avec une certaine assistance 
d'avocats et de solicitors agissant pro bono. Les intéressés furent à un moment dans 
l'impossibilité de payer les comptes rendus quotidiens des débats mais, grâce à des 
dons, finirent par s'en procurer des exemplaires, avec quelque retard. Au cours du 
procès, l'un des requérants signa une déclaration sous serment concernant une 
action distincte, dans laquelle il indiquait que l'action en diffamation avait été 
provoquée par «des tracts que [lui et d'autres avaient] élaborés». Bien que le 

1. R é d i g é p a r le g re f fe , il ne l ie p a s la C o u r . 
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requérant eût expliqué que son solicitor avait, par erreur, omis de dire 
«prétendument élaborés», le juge admit le document comme preuve. Sur la base 
de la déclaration, McDonald's fut autorisée à modifier sa demande tardivement au 
cours de la procédure. Les requérants furent jugés responsables de la publication 
du tract, dont certaines déclarations furent estimées fausses et d'autres 
injustifiées. Le juge alloua des dommages-intérêts à McDonald's. En appel, 
certaines des allégations contentieuses furent considérées comme des 
commentaires et d'autres comme étant fondées. Le montant alloué fut réduit en 
conséquence. L'autorisation de saisir la Chambre des lords fut refusée aux 
requérants. 

1. Article 6 § 1 : a) La question de savoir si l'octroi d'une aide judiciaire est 
nécessaire pour que la procédure soit équitable doit être tranchée au regard des 
faits et circonstances particuliers de chaque espèce. S'agissant de l'enjeu pour les 
requérants, les conséquences financières étaient potentiellement graves. En ce qui 
concerne la complexité de la procédure, le procès en première instance a demandé 
313 jours d'audience, précédés de 28 demandes incidentes. L'audience sur l'appel a 
duré 23 jours. Les faits que les requérants devaient prouver étaient extrêmement 
complexes : ils ont donné lieu à 40000 pages de documents soumis comme preuves 
et à l'audition de 130 témoins. L'affaire n'était pas simple non plus sur le plan du 
droit. D'importantes questions de droit et de procédure devaient être réglées 
avant que le juge fût en mesure de statuer sur le fond. Dans ce contexte, la Cour 
doit apprécier dans quelle mesure les requérants ont pu se défendre effectivement 
malgré l'absence d'aide judiciaire. Les intéressés ont fait preuve d'une bonne 
capacité d'expression et d'ingéniosité. Ils sont parvenus à prouver la véracité d'un 
certain nombre des déclarations incriminées. Des avocats et des solicitors agissant 
pro bono leur ont apporté leur concours sur les points de droit et de procédure : leur 
argumentation initiale a été rédigée par des juristes. Néanmoins, pour le gros de la 
procédure, y compris toutes les audiences consacrées à la question de savoir si les 
déclarations contenues dans le tract étaient exactes, ils ont agi seuls. Dans une 
affaire d'une telle complexité, ni l'aide occasionnelle de juristes bénévoles, ni 
l'ample assistance et la grande liberté d'action que le juge a accordées aux 
requérants, qui assuraient eux-mêmes leur défense, ne sauraient remplacer la 
représentation assurée avec compétence et suivi par un juriste expérimenté qui 
connaît l'affaire et le droit de la diffamation. La durée même de la procédure 
témoigne, dans une certaine mesure, de l'absence de connaissances juridiques et 
de l'inexpérience des requérants. Pour conclure, le fait que les requérants n'aient 
pas bénéficié d'une aide judiciaire les a privés de la possibilité de défendre 
effectivement leur cause devant la justice et a entraîné une inégalité des armes 
inacceptable avec McDonald's. 

Conclusion : violation (unanimité). 
b) Compte tenu du constat de violation ci-dessus, la Cour juge qu'il n'y a pas lieu 
d'examiner séparément les griefs dirigés contre un certain nombre de décisions 
spécifiques prises par les juges au cours de la procédure. 
2. Article 10: dans une société démocratique, même des petits groupes militants 
non officiels doivent pouvoir mener leurs activités de manière effective. Il existe un 
net intérêt général à autoriser de tels groupes et les particuliers en dehors du 
courant dominant à contribuer au débat public par la diffusion d'informations et 
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d'opinions sur des sujets d'intérêt général comme la santé et l 'environnement. La 
garantie que l'article 10 offre aux journalistes en ce qui concerne les comptes 
rendus sur des questions d'intérêt général est subordonnée à la condition que les 
intéressés agissent de bonne foi de manière à fournir des informations exactes et 
dignes de crédit dans le respect de la déontologie journalist ique; la même règle 
doit s'appliquer aux autres personnes qui s'engagent dans le débat public. On 
doit tolérer un certain degré d'hyperbole et d'exagération dans un tract militant 
- et même s'y attendre. Il reste qu'en l'espèce les allégations étaient très graves et 
étaient présentées comme des assertions de fait plutôt que comme des jugements 
de valeur. 
De même que la Cour d'appel, la Cour n'est pas convaincue par l 'argument selon 
lequel les informations figurant dans le tract étaient déjà du domaine public. Par 
ailleurs, l'obligation faite au défendeur à une action en diffamation de prouver 
selon le critère applicable en matière civile que les allégations diffamatoires 
étaient conformes à la vérité ne se heurtait pas en principe à l'article 10. En 
outre, le fait que la plaignante en l'espèce fût une grande société multinationale 
ne devrait pas en principe la priver du droit de se défendre contre des allégations 
diffamatoires ni relever les requérants de l'obligation de prouver la véracité des 
déclarations formulées. Certes, les grandes entreprises s'exposent inévitablement 
et sciemment à un examen attentif de leurs actes et les limites de la critique 
admissible sont plus larges en ce qui les concerne. Toutefois, en plus de l'intérêt 
général que revêt un débat libre sur les pratiques commerciales, il existe un 
intérêt concurrent à protéger le succès commercial et la viabilité des entreprises 
pour le bénéfice des actionnaires et des employés mais aussi pour le bien 
économique au sens large. L'Etat jouit par conséquent d'une marge 
d'appréciation quant aux recours dont une entreprise doit bénéficier en droit 
interne pour contester la véracité d'allégations susceptibles de nuire à sa 
réputation et pour en limiter les effets. Cela dit, si un Etat décide d'accorder à 
une entreprise des recours à cette fin, il est essentiel, pour protéger les intérêts 
concurrents que représentent la liberté d'expression et la liberté des débats, 
qu'une procédure équitable et l'égalité des armes soient dans une certaine 
mesure assurées. L'intérêt plus général que recouvre la libre circulation 
d'informations et d'idées sur les activités de puissantes sociétés commerciales, et 
l'effet inhibiteur potentiel sur autrui sont également d' importants facteurs à 
prendre en compte à cet égard. Le manque d'équité et d'égalité dans la 
procédure, que la Cour a déjà constaté sur le terrain de l'article 6, a donc aussi 
emporté violation de l'article 10. 

De surcroît, en vertu de la Convention toute décision accordant des dommages-
intérêts pour diffamation doit avoir un rapport raisonnable de proportionnalité 
avec l 'atteinte causée à la réputation. Certes, à ce jour, aucune démarche n'a été 
entreprise afin de faire exécuter les décisions condamnant les requérants à des 
dommages-intérêts, mais il demeure que les sommes substantielles dont il s'agit 
sont toujours exécutoires depuis la décision de la Cour d'appel. Dès lors, la Cour 
estime que les dommages-intérêts accordés en l'espèce étaient disproportionnés 
au but légitime poursuivi. 
Conclusion : violation (unanimité). 

Article 41 : la Cour alloue une somme au titre du dommage moral, ainsi que pour 
frais et dépens. 
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En l 'af fa ire S tee l e t M o r r i s c. R o y a u m e - U n i , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( q u a t r i è m e sec t ion) , 
s iégeant en u n e c h a m b r e composée de : 

M . M . PELLONPÀÀ,président, 
Sir Nicolas BRAT/.A, 
M " " V . STRÂZNICKÂ, 

M M . J . CASADEVAI.E, 

R. M A R U S T E , 

S. PAVLOVSCHI, 

L. (1\R\.K:YA, juges, 
et de M . M . O ' B O Y L E , greffier de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 7 s e p t e m b r e 2004 et 
25 j a n v i e r 2005, 

Rend l ' a r rê t que voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'origine de l 'affaire se t rouve u n e r e q u ê t e (n" 68416/01) d i r igée 
con t r e le R o y a u m e - U n i de G r a n d e - B r e t a g n e et d ' I r l ande du Nord et dont 
d e u x r e s so r t i s san t s de cet E t a t , M"" H e l e n Steel et M. David Mor r i s («les 
r e q u é r a n t s » ) , ont saisi la C o u r le 20 s e p t e m b r e 2000 en ve r tu de 
l 'ar t icle 34 de la Conven t i on de s auvega rde des Droi t s de l ' H o m m e et des 
L iber tés f o n d a m e n t a l e s («la C o n v e n t i o n » ) . 

2. Les r e q u é r a n t s , qu i ont é té a d m i s au bénéfice de l 'ass is tance 
judic ia i re , sont r e p r é s e n t é s p a r M. M. S t e p h e n s , solicitor à Londres . Le 
g o u v e r n e m e n t b r i t a n n i q u e («le G o u v e r n e m e n t » ) est r e p r é s e n t é p a r son 
a g e n t , M. D. W a l t o n , du m i n i s t è r e des Affaires é t r a n g è r e s et du 
C o m m o n w e a l t h . 

3. Les r e q u é r a n t s a l l égua ien t en pa r t i cu l i e r q u ' u n e p r o c é d u r e en 
d i f famat ion m e n é e con t re eux avai t e m p o r t é violat ion du droi t à un 
procès é q u i t a b l e qu ' i l s t i r en t de l 'ar t ic le 6 § 1 de la C o n v e n t i o n ainsi q u e 
de leur droi t à la l iber té d ' express ion , p r o t é g é par l 'ar t icle 10. 

4. La r e q u ê t e a é té a t t r i b u é e à la q u a t r i è m e sect ion de la Cour 
(art icle 52 § 1 du r è g l e m e n t ) . Au sein de celle-ci, la c h a m b r e cha rgée 
d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 d e la Conven t i on ) a é t é cons t i tuée 
c o n f o r m é m e n t à l 'ar t icle 26 § 1 du r è g l e m e n t . 

5. P a r u n e décis ion du 6 avril 2004, la c h a m b r e a déc l a r é la r e q u ê t e 
p a r t i e l l e m e n t recevable . 

6. U n e aud ience s 'est dé rou l ée en publ ic au Pala is des Dro i t s de 
l ' H o m m e , à S t r a s b o u r g , le 7 s e p t e m b r e 2004 (ar t ic le 59 § 3 du r è g l e m e n t ) . 
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O n t c o m p a r u : 

- pour le Gouvernement 
M M . D. W A L T O N , du m i n i s t è r e des Affaires é t r a n g è r e s 

et du C o m m o n w e a l t h , 
P. SALES, 

A. B R O W N , 

D . WILLINK, 

R. W R I G H T conseillers ; 

agent, 
conseil, 

- pour les requérants 
M M . K. STARMER, 

M. STEPHENS, 

A. H U D S O N , 

M""' P. W R I G H T , 

conseil, 
solicitor, 

j u n i o r counsel , 
conseillère. 

La C o u r a e n t e n d u en leurs déc l a r a t i ons M. S t a r m e r et M. Sales . 
7. Après l ' aud ience , les pa r t i e s ont l 'une et l ' au t r e c o m m u n i q u é à la 

C o u r des in fo rmat ions q u e le j u g e Sir Nicolas B r a t z a avai t soll ici tées à 
c e t t e occasion. 

A. Le tract 

8. Les r e q u é r a n t s , M""' H e l e n Stee l et M. David Mor r i s , sont nés 
r e spec t i vemen t en 1965 et 1954 et r és iden t à Londres . 

9. Au cours d e la pér iode sur laque l le p o r t e la p r é s e n t e r e q u ê t e , 
M m p S tee l é ta i t employée p a r i n t e r m i t t e n c e c o m m e serveuse de ba r à 
t e m p s pa r t i e l . Elle gagna i t environ 65 livres s t e r l ing (GBP) pa r s e m a i n e . 
En d e h o r s de ce t t e occupa t ion , elle é ta i t sans emploi et percevai t un 
revenu m i n i m u m d ' inse r t ion . M. Mor r i s , a n c i e n n e m e n t employé des 
pos tes , é t a i t au c h ô m a g e et toucha i t lui auss i un revenu m i n i m u m 
d ' inse r t ion . Il élevait seul son fils, âgé de q u a t r e ans au d é b u t du procès . 
A l ' époque p e r t i n e n t e , les r e q u é r a n t s ava ien t des l iens avec London 
G r e e n p e a c e - pe t i t g r o u p e sans r a p p o r t avec G r e e n p e a c e I n t e r n a t i o n a l -
qu i se consacra i t p r i n c i p a l e m e n t à des ques t i ons e n v i r o n n e m e n t a l e s et 
sociales . 

10. Au milieu des a n n é e s 80, London G r e e n p e a c e e n t a m a une 
c a m p a g n e con t r e M c D o n a l d ' s . En 1986, le g roupe é l abora un t r ac t de six 
pages in t i tu lé « C e qu i ne va pas avec M c D o n a l d ' s » (ci-après « le t r a c t » ) et 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 
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le diffusa d a n s le c ad re de ce t t e c a m p a g n e . Le t r ac t fut i m p r i m é pour la 
d e r n i è r e fois au d é b u t de 1987. 

11. La p r e m i è r e page du t r ac t r e p r é s e n t a i t de m a n i è r e g r o t e s q u e u n 
h o m m e coiffé d 'un S te t son , avec le symbole du dol la r d a n s les yeux, se 
c achan t de r r i è r e un m a s q u e de clown « R o n a l d M c D o n a l d » . Sur l ' en- tê te 
des pages 2 à 5 se t rouva i t l ' e m b l è m e de M c D o n a l d ' s , les arcs dorés , avec 
ces m o t s : «McDol l a r s , M c G l o u t o n , M c C a n c e r , M c M e u r t r e , M c M a l a d i e » , 
et d ' a u t r e s t e r m e s du m ê m e g e n r e en su r impres s ion . 

12. A la page 2 du t r a c t , on lisait n o t a m m e n t : 

•< Quel rapport y a-t-il entre McDonald's et la faim dans le « t iers-monde » ? 

C E L A ne s e r t à r i e n d e se s e n t i r coupable l o r s q u ' o n m a n g e e n r e g a r d a n t d e s e n f a n t s 
a f r i c a i n s a f f a m é s à la t é l év i s ion . Si v o u s e n v o y e z d e l ' a r g e n t à B a n d A id , ou fa i t es vos 
c o u r s e s à O x f a m , p a r e x e m p l e , c 'es t b i en m o r a l e m e n t m a i s i n u t i l e p o l i t i q u e m e n t . C e l a 
ne s e r t q u ' à d é d o u a n e r les E t a t s et ne m e t p a s d u t o u t e n c a u s e la p u i s s a n c e d e s 
m u l t i n a t i o n a l e s . 

LA FAIM DE DOLLARS 

M c D o n a l d ' s est l ' u n e d e ces s o c i é t é s g i g a n t e s c | u e s q u i i n v e s t i s s e n t d a n s d e v a s t e s 

é t e n d u e s de t e r r e d a n s les p a y s p a u v r e s , q u e d e s d i r i g e a n t s a v i d e s d e d o l l a r s ( s o u v e n t 

d e s m i l i t a i r e s ) et les é l i t e s p r i v i l é g i é e s l e u r v e n d e n t e n c h a s s a n t les p e t i t s f e r m i e r s qu i y 

v i v e n t et y c u l t i v e n t p o u r l e u r p r o p r e p o p u l a t i o n . 

E t a n t d o n n é la p u i s s a n c e d u d o l l a r a m é r i c a i n , p o u r a c h e t e r d e s t e c h n o l o g i e s et d e s 

b i e n s m a n u f a c t u r é s , les p a y s p a u v r e s s o n t c o n t r a i n t s à p r o d u i r e t o u j o u r s p l u s d ' a l i m e n t s 

d e s t i n é s à l ' e x p o r t a t i o n v e r s les E t a t s - U n i s . Sur les quarante pays les plus pauvres du monde, 

trente-six exportent des aliments vers les Etats-Unis, le pays le plus riche. 

L'IMPÉRIALISME ÉCONOMIQUE 

C e r t a i n s pays d u « t i e r s - m o n d e » , d a n s l e s q u e l s la p l u p a r t d e s e n f a n t s son t sous -

a l i m e n t é s , e x p o r t e n t e n fait l e u r s c u l t u r e s d e b a s e c o m m e f o u r r a g e p o u r a n i m a u x , 

c ' e s t - à - d i r e p o u r e n g r a i s s e r d u b é t a i l q u i s e r a t r a n s f o r m é e n h a m b u r g e r s p o u r l e s pays 

r i c h e s . D e s mi l l i ons d ' h e c t a r e s d e s m e i l l e u r e s t e r r e s a r a b l e s d e s pays p a u v r e s son t 

u t i l i s é s à notre p ro f i t , p o u r c u l t i v e r le t h é , le c a f é , le t a b a c , e t c . , a l o r s q u e les 

p o p u l a t i o n s d e ces p a y s meurent de faim. M c D o n a l d ' s es t p a r t i e p r e n a n t e d e cet 

i m p é r i a l i s m e é c o n o m i q u e cpii fait q u e la p l u p a r t d e s N o i r s r e s t e n t p a u v r e s et a f f a m é s , 

a l o r s cpie d e n o m b r e u x B l a n c s d e v i e n n e n t o b è s e s . 

LE DÉTOURNEMENT MASSIF DES RESSOURCES 

L E B É T A I L d ' A m é r i q u e d u S u d es t n o u r r i a u g r a i n p o u r p r o d u i r e la v i a n d e q u i s e r a 

u t i l i s é e d a n s les h a m b u r g e r s d e M c D o n a l d ' s . Le b é t a i l c o n s o m m e d ix fois p l u s d e 

c é r é a l e s et d e so ja q u e les ê t r e s h u m a i n s . P o u r u n e c a l o r i e d e bœuf , il faut d i x ca lo r i e s 

de c é r é a l e s . S u r I 15 mi l l i ons de t o n n e s de c é r é a l e s cl de soja u t i l i s ée s puni n o u r r i r les 

a n i m a u x d ' é l e v a g e , s e u l e m e n t 21 mi l l i ons d e t o n n e s de v i a n d e et d e p r o d u i t s d é r i v é s 

son t c o n s o m m é e s . Ce qui représente un gaspillage de 124 millions de tonnes par an, soit 

20 milliards de dollars américains. O n a c a l c u l é q u e c e t t e s o m m e p o u r r a i t s e r v i r à n o u r r i r , 

v ê t i r e t l oge r la t o t a l i t é de la p o p u l a t i o n m o n d i a l e p e n d a n t u n a n . » 

Sur la p r e m i è r e page d u t r ac t é ta i t é g a l e m e n t r e p r o d u i t e la 
p h o t o g r a p h i e d 'une f e m m e et d 'un enfan t , avec ce c o m m e n t a i r e : 
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«Une image typique de la pauvreté dam le «tiers-monde», souvent utilisée par les associations 

cciritatives afin d'obtenir l'«argent de la compassion ». Cela détourne l'attention d'une cause du 

problème: l'exploitation exercée par des multinationales comme McDonald's. » 

Aux p a g e s 2 et 3 du t rac t se t rouva i t la c a r i c a t u r e d 'un h a m b u r g e r , avec 
d 'un côté une t ê t e de vache , sur laquel le il é ta i t écri t «Si l ' aba t to i r ne 
t ' a t t r a p e pas» , ci de l ' au t re côté une tê te d ' h o m m e , où on lisa.il « La mal­
bouffe \junk-Jbod] le fera! ». Aux pages 3 à 5 f igurai t cec i : 

« VINGT HECTARES PAR MINUTE 

C H A Q U E a n n é e , u n e p a r t i e de la forêt p l u v i a l e , d e la t a i l l e d e la G r a n d e - B r e t a g n e , 

est a b a t t u e ou dé fo l i é c , pu i s b r û l é e . U n m i l l i a r d de p e r s o n n e s d a n s le m o n d e son t 

t r i b u t a i r e s d e l ' eau p r o d u i t e p a r ces f o r ê t s , q u i a b s o r b e n t la p l u i e p u i s l i b è r e n t l ' e a u 

p r o g r e s s i v e m e n t . Les d é s a s t r e s s u r v e n u s e n E t h i o p i e et a u S o u d a n s o n t d u s a u m o i n s 

p o u r p a r t i e à u n e d é f o r e s t a t i o n a n a r c h i q u e . E n A m a z o n i e , où se t r o u v e n t a u j o u r d ' h u i 

e n v i r o n 100 0 0 0 é l e v a g e s d e bov ins , d e s p l u i e s t o r r e n t i e l l e s s ' a b a t t e n t s u r d e s v a l l é e s 

s a n s a r b r e s , ce q u i e n t r a î n e l ' é ros ion et le l e s s ivage d e s sols . La t e r r e n u e , c h a u f f é e p a r 

le soleil t r o p i c a l , d e v i e n t i m p r o p r e à l ' a g r i c u l t u r e . On estime que cette destruction provoque 

l'extinction, chaque jour, de plusieurs espèces animales ou végétales. 

Pourquoi est-il grave que McDonald's détruise les forêts pluviales ? 

A U N I V E A U d e l ' é q u a t e u r se t r o u v e u n e l u x u r i a n t e c e i n t u r e v e r t e d e forê t t r o p i c a l e 

s o m p t u e u s e , v i e r g e d e t o u t e e x p l o i t a t i o n h u m a i n e p e n d a n t cen t m i l l i ons d ' a n n é e s , q u i 

a b r i t e e n v i r o n la m o i t i é d e s formes d e vie de la T e r r e , d o n t 3 0 0 0 0 e s p è c e s v é g é t a l e s , e t 

q u i p r o d u i t u n e p a r t i m p o r t a n t e d e l ' o x y g è n e v i t a l p o u r la p l a n è t e . 

LA NOURRITURE POUR ANIMAUX DOMESTIQUES ET LES DÉTRITUS 

M c D o n a l d ' s et B u r g e r K i n g son t d e u x d e s n o m b r e u s e s s o c i é t é s a m é r i c a i n e s q u i 

u t i l i s e n t d e s p o i s o n s m o r t e l s p o u r d é t r u i r e d e v a s t e s e s p a c e s d e forê t p l u v i a l e e n 

A m é r i q u e c e n t r a l e afin d 'y i n s t a l l e r d e s p â t u r a g e s p o u r le b é t a i l q u i s e r a e n v o y é a u x 

E t a t s - U n i s a p r è s t r a n s f o r m a t i o n e u h a m b u r g e r s et en n o u r r i t u r e p o u r a n i m a u x 

d o m e s t i q u e s , et a fm de p r o d u i r e les e m b a l l a g e s u t i l i s é s p a r l ' i n d u s t r i e d u f a s t - lood . 

( L o r s q u e M c D o n a l d ' s p r é t e n d u t i l i s e r d u p a p i e r r ecyc lé , c ' e s t f a u x : e l le n ' e n u t i l i s e q u e 

p o u r u n e fa ible p a r t d e sa c o n s o m m a t i o n . E n fa i t , il f au t e n v i r o n / 300 km' d e forê t p o u r 

a p p r o v i s i o n n e r M c D o n a l d ' s e n p a p i e r c h a q u e a n n é e . D e s t o n n e s e t d e s t o n n e s d e c e 

p a p i e r f in issent e n d é t r i t u s d a n s les vi l les d e s pays « d é v e l o p p é s » . ) 

L'INVASION COLONIALE 

.Non s e u l e m e n t M c D o n a l d ' s et d e n o m b r e u s e s a u t r e s s o c i é t é s c o n t r i b u e n t à u n e 

c a t a s t r o p h e é c o l o g i q u e m a j e u r e , m a i s e l l e s o b l i g e n t é g a l e m e n t les p o p u l a t i o n s t r i b a l e s 

d e s f o r ê t s p l u v i a l e s à q u i t t e r l e u r s t e r r i t o i r e s a n c e s l r a u x , d a n s l e s q u e l s e l l es v iven t 

p a i s i b l e m e n t , s a n s n u i r e à l ' e n v i r o n n e m e n t , d e p u i s d e s m i l l i e r s d ' a n n é e s . Voi là un 

e x e m p l e t y p i q u e de l ' a r r o g a n c e et d e la b r u t a l i t é d e s m u l t i n a t i o n a l e s d a n s l e u r 

r e c h e r c h e i n c e s s a n t e d e b é n é f i c e s t o u j o u r s p l u s g r a n d s . 

Il n ' e s t p a s e x a g é r é de d i r e q u e , l o r s q u e v o u s m a n g e z u n Big M a c , v o u s a ide / , l ' e m p i r e 

M c D o n a l d ' s à d é t r u i r e n o t r e p l a n è t e . 

Pourquoi l'alimentation de McDonald's est-el le si malsaine ? 

M c D O N A L D ' s e s saye d e d é m o n t r e r , da t i s s o n « g u i d e d e l ' a l i m e n t a t i o n » (qu i est 

r e m p l i d ' i n f o r m a t i o n s et d e chi f f res q u i se v e u l e n t s é r i e u x m a i s q u i , en r é a l i t é , son t 
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v i d e s d e s e n s ) , q u e les h a m b u r g e r s , les f r i t e s , les coca -co la , les « m i l k s h a k e s » ou a u t r e s , 

p r o d u i t s e n q u a n t i t é s i n d u s t r i e l l e s , font p a r t i e d ' u n r é g i m e s a i n et c o m p l e t . 

Vo ic i ce q u i n ' e s t p a s di t : u n r é g i m e r i c h e en m a t i è r e s g r a s s e s , en s u c r e s , e n p r o d u i t s 

d ' o r i g i n e a n i m a l e et e n sel ( s o d i u m ) , m a i s p a u v r e e n f ib res , v i t a m i n e s et m i n é r a u x - le 

r e p a s M c D o n a l d ' s t y p i q u e - f avor i se les c a n c e r s d u se in et d e l ' i n t e s t i n a ins i q u e l e s 

m a l a d i e s c a r d i a q u e s . C e l a est r e c o n n u p a r la m é d e c i n e ; ce n ' e s t p a s u n e idée 

e x c e n t r i q u e . C h a q u e a n n é e en G r a n d e - B r e t a g n e , les m a l a d i e s c a r d i a q u e s s o n t la c a u s e 

d ' e n v i r o n 18 0 0 0 d é c è s à e l l es s e u l e s . 

VITE = MAL-BOUFFE 

M ê m e si les g e n s a i m e n t e n m a n g e r , ils r e c o n n a i s s e n t p o u r la p l u p a r t q u e les 

h a m b u r g e r s i n d u s t r i e l s e t les f r i tes a r t i f i c i e l l e s , se rv is d a n s d e s e m b a l l a g e s en c a r t o n 

et e n p l a s t i q u e , c o n s t i t u e n t d e la m a l - b o u f f e . M c D o n a l d ' s p r é f è r e u t i l i s e r l ' e x p r e s s i o n 

« l a s t - l o o d » , q u i s ignif ie n o n s e u l e m e n t q u e les a l i m e n t s s o n t f a b r i q u é s et se rv i s le p lus 

v i te pos s ib l e , m a i s é g a l e m e n t q u ' i l s d o i v e n t ê t r e consommés r a p i d e m e n t . S i g n e d e la 

m é d i o c r i t é d e s B ig M a c , on o r g a n i s e d e s c o n c o u r s où son t r é c o m p e n s é s c e u x q u i les 

m a n g e n t le p l u s v i t e . 

LES EFFETS SECONDAIRES 

P o u r ê t r e e n b o n n e s a n t é , il faut m a s t i q u e r ses a l i m e n t s : c e l a s t i m u l e la s é c r é t i o n des 

sucs d iges t i f s q u i d é c o m p o s e n t les a l i m e n t s et t r a n s p o r t e n t les n u t r i m e n t s d a n s le s a n g . 

L e s a l i m e n t s p r o p o s é s p a r M c D o n a l d ' s m a n q u e n t t e l l e m e n t d e s u b s t a n c e qu ' i l est 

p r a t i q u e m e n t i m p o s s i b l e d e les m a s t i q u e r . M ê m e les chif f res « m a i s o n » m o n t r e n t 

q u ' u n h a m b u r g e r c l a s s i q u e es t c o m p o s é à 4 8 % d ' e a u . C e s a l i m e n t s q u i n ' e n son t pas 

e n c o u r a g e n t à m a n g e r p lu s , e t le t a u x é l evé de s u c r e s et de sel p e u t e n t r a î n e r 

l ' a p p a r i t i o n d ' u n e f o r m e d e d é p e n d a n c e , u n « b e s o i n » . C e q u i p r o c u r e e n c o r e p l u s d e 

b é n é f i c e s à M c D o n a l d ' s m a i s avec c o m m e c o n t r e p a r t i e p o u r d e n o m b r e u x c l i e n t s la 

c o n s t i p a t i o n , d e s a r t è r e s o b s t r u é e s et d e s c r i s e s c a r d i a q u e s . 

LA FORMULE MAGIQUE 

L e s u n i f o r m e s à r a y u r e s p o r t é s p a r le p e r s o n n e l d e M c D O N A L D ' s , l ' é c l a i r a g e vif, le 

d é c o r en p l a s t i q u e c l i n q u a n t , les « h a p p y b a t s » et la m u s i q u e d ' a m b i a n c e c o n t r i b u e n t à 

l ' h a b i l l a g e k i t s c h d ' u n e a l i m e n t a t i o n d e m a u v a i s e q u a l i t é , é t u d i é e d a n s le m o i n d r e 

d é t a i l p o u r avo i r exactement la m ê m e a p p a r e n c e , le m ê m e t o u c h e r e t le m ê m e goû t d a n s 

n ' i m p o r t e q u e l r e s t a u r a n t n ' i m p o r t e où d a n s le m o n d e . P o u r c o u r o n n e r le t o u t , d a n s cet 

u n i v e r s d ' u n e c o n f o r m i t é a r t i f i c i e l l e , M c D o n a l d ' s e x i g e q u e la s a l a d e v e r t e , p a r e x e m p l e , 

s u b i s s e douze t r a i t e m e n t s c h i m i q u e s d i f f é r e n t s d e façon q u ' e l l e ai t t o u j o u r s la m ê m e 

c o u l e u r , le m ê m e c r o q u a n t , p e n d a n t la m ê m e d u r é e . A u t a n t m a n g e r d u p l a s t i q u e . 

Comment McDonald's exploite-t-elle dél ibérément les enfants ? 

L ' E S S E N T I E L d e la p u b l i c i t é de M c D o n a l d ' s s ' a d r e s s e a u x e n f a n t s . M ê m e si la 

« p e r s o n n a l i t é » d e R o n a l d M c D o n a l d n 'es t p a s a u t a n t a p p r é c i é e q u e les c h e r c h e u r s en 

m a r k e t i n g l ' a u r a i e n t e s p é r é ( p e u t - ê t r e p a r c e q u ' e l l e m a n q u e t o t a l e m e n t d ' o r i g i n a l i t é ) , 

d e s m i l l i e r s d é j e u n e s e n f a n t s p e n s e n t a u j o u r d ' h u i h a m b u r g e r et f r i tes à c h a q u e fois 

q u ' i l s v o i e n t u n c lown avec les c h e v e u x o r a n g e . 

LE PIÈGE DE LA NORMALITÉ 

I o n s 1rs p a r e n t s s a v e n t c o m b i e n il est difficile d e d i s s u a d e r un e n f a n t q u i i n s i s t e p o u r 

m a n g e r t e l ou te l t y p e d ' a l i m e n t ou de f r i a n d i s e . L e s p u b l i c i t é s q u i r e p r é s e n t e n t un 

r e s t a u r a n t M c D o n a l d ' s c o m m e u n l ieu h e u r e u x , r e s s e m b l a n t à u n c i r q u e , où d e s 
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h a m b u r g e r s e t d e s f r i tes son t p r o p o s é s à t o u s à n ' i m p o r t e q u e l l e h e u r e d u j o u r (e t m ê m e 

t a r d le s o i r ) , a m è n e n t les e n f a n t s à p e n s e r q u ' i l s n e s o n t p a s « n o r m a u x » s'ils n 'y von t 

p a s c o m m e les a u t r e s . L ' a p p é t i t , la n é c e s s i t é , e t , p a r - d e s s u s t o u t , l ' a r g e n t , ne font p a s 

p a r t i e d u m o n d e « i n n o c e n t » d e R o n a l d M c D o n a l d . 

La p l u p a r t d e s e n f a n t s r e p è r e n t r a p i d e m e n t les c l i n q u a n t e s d e v a n t u r e s r o u g e et 

j a u n e u n i f o r m i s é e s d a n s les c e n t r e s c o m m e r c i a u x et les r u e s p r i n c i p a l e s d u p a y s . 

M c D o n a l d ' s sa i t e x a c t e m e n t q u e l g e n r e d e p r e s s i o n c e l a fait p e s e r s u r les p e r s o n n e s 

q u i s ' o c c u p e n t d ' e n f a n t s . Il es t difficile d e n e p a s c é d e r à ce m o y e n b i e n p r a t i q u e de 

c o n t e n t e r les e n f a n t s m ê m e l o r s q u ' o n n ' a p a s b e a u c o u p d ' a r g e n t et q u ' o n e s s a i e 

d ' é v i t e r la m a l - b o u f f e . 

LA NOURRITURE JOUET 

C o m m e si el le vou la i t c o m p e n s e r la m é d i o c r i t é d e s e s p r o d u i t s , la s o c i é t é M c D o n a l d ' s 

fait c r o i r e q u ' u n r e p a s es t u n é v é n e m e n t « a m u s a n t » . M a n g e r e n d e v i e n t u n e s o r t e d e 

s p e c t a c l e d a n s l e q u e l le « p r e s t i g e » de se t r o u v e r c h e z M c D o n a l d ' s ( « c o m m e d a n s la 

p u b l i c i t é ! » ) r é d u i t les p l a t s a u r a n g d e d é c o r . 

P e u d ' e n f a n t s son t i n t é r e s s é s p a r la d i é t é t i q u e , m a i s m ê m e s'ils l ' é t a i e n t , t o u t e s les 

a s t u c e s d ' u s a g e ( c h a p e a u x e n c a r t o n , pa i l l e s , b a l l o n s ) c a c h e n t le fait q u e ce q u ' o n l e u r 

d o n n e e n v i e d e m a n g e r es t t o u t a u m i e u x m é d i o c r e , a u p i r e t o x i q u e - e t l e u r s p a r e n t s 

s a v e n t q u e les p r o d u i t s n e son t m ê m e p a s b o n m a r c h é . 

LE SALE SECRET DE RONALD 

U N E F O I S q u ' o n l e u r a r a c o n t é la s o m b r e h i s t o i r e d e la f a b r i c a t i o n d e s h a m b u r g e r s , 

les e n f a n t s son t b e a u c o u p p l u s r é t i c e n t s à e n t r e r d a n s le j e u d e s s i n g e r i e s d e R o n a l d 

M c D o n a l d . Si l 'on s'y p r e n d b i e n , l ' i m a g i n a t i o n d ' u n e n f a n t p e u t t r è s f a c i l e m e n t 

t r a n s f o r m e r un c lown en c r o q u e - m i t a i n e ( b e a u c o u p d ' e n l a n t s se m é f i e n t d é j à 

n a t u r e l l e m e n t d e s c l o w n s ) . L e s e n f a n t s a d o r e n t les s e c r e t s ; ce lu i d e R o n a l d e s t 

p a r t i c u l i è r e m e n t d é g o û t a n t . 

En quoi McDonald's est-el le responsable de torture et de meurtre ? 

L ' a l i m e n t a t i o n p r o p o s é e p a r M c D o n a l d ' s t o u r n e a u t o u r d e la v i a n d e . L a s o c i é t é v e n d 

d e s m i l l i o n s d e h a m b u r g e r s c h a q u e j o u r d a n s t r e n t e - c i n q p a y s à t r a v e r s le m o n d e . C e l a 

s ignif ie q u e , j o u r a p r è s j o u r , l 'on ne c e s s e d ' a b a t t r e d e s a n i m a u x n é s et é l evés s e u l e m e n t 

p o u r ê t r e t r a n s f o r m é s e n p r o d u i t s M c D o n a l d ' s . 

C e r t a i n s a n i m a u x , e n p a r t i c u l i e r les p o u l e t s e t les p o r c s , p a s s e n t l e u r vie d a n s 

l ' e n v i r o n n e m e n t t o t a l e m e n t a r t i f i c i e l d ' i m m e n s e s f e r m e s i n d u s t r i e l l e s , s a n s a i r , s a n s 

l u m i è r e n a t u r e l l e et s a n s l i b e r t é d e m o u v e m e n t . L e u r m o r t est s a n g u i n a i r e e t b a r b a r e . 

COMMENT ON ASSASSINE U N BIG MAC 

A l ' a b a t t o i r , il n ' e s t p a s r a r e q u e les a n i m a u x se d é b a t t e n t p o u r s ' en fu i r . L e b é t a i l 

s 'affole q u a n d il voi t u n a n i m a l d e v a n t lui d a n s la file p o u s s é , b a t t u , é l e c t r o c u t é p u i s 

d é c o u p é . 

U n r a p p o r t r é c e n t d u g o u v e r n e m e n t b r i t a n n i q u e c r i t i q u e les m é t h o d e s inef f icaces 

u t i l i s é e s p o u r a s s o m m e r les a n i m a u x , q u i s o u v e n t s o n t d è s lors e n c o r e t o u t à fait 

c o n s c i e n t s l o r s q u ' o n les é g o r g e . M c D o n a l d ' s es t r e s p o n s a b l e de la m o r t d ' u n n o m b r e 

i n c a l c u l a b l e d ' a n i m a u x s e l o n c e t t e m é t h o d e s u p p o s é e d é n u é e d e c r u a u t é . 

M a n g e r d e la v i a n d e ou n o n , n o u s p o u v o n s c h o i s i r . Les 450 millions d ' a n i m a u x t u é s 

p o u r l e u r v i a n d e c h a q u e a n n é e e n G r a n d e - B r e t a g n e , e u x , n ' o n t p a s le cho ix . O n dit 
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s o u v e n t q u ' a l l e r clans u n a b a t t o i r c o u p e l ' envie d e m a n g e r d e la v i a n d e . C o m b i e n d ' e n t r e 

n o u s s e r a i e n t p r ê t s à t r a v a i l l e r d a n s u n a b a t t o i r et à t u e r les a n i m a u x q u e n o u s 

m a n g e o n s ? 

QUEL EST VOTRE POISON ? 

LA V I A N D E est à l ' o r ig ine d e 70 % d e s i n t o x i c a t i o n s a l i m e n t a i r e s , d o n t le p o u l e t et la 

v i a n d e h a c h é e ( u t i l i s é e d a n s les h a m b u r g e r s ) s o n t les p r i n c i p a l e s c a u s e s . L o r s q u ' u n 

a n i m a l es t a b a t t u , la v i a n d e p e u t ê t r e c o n t a m i n é e p a r le c o n t e n u d e s b o y a u x , les 

e x c r é m e n t s et l ' u r i n e , ce q u i e n t r a î n e u n e i n f ec t i on b a c t é r i e n n e . Afin d e l u t t e r c o n t r e 

les i n f ec t i ons c h e z les a n i m a u x , les é l e v e u r s l e u r i n j e c t e n t s y s t é m a t i q u e m e n t d e s d o s e s 

d ' a n t i b i o t i q u e s . C e s i n j e c t i o n s , a in s i q u e les t r a i t e m e n t s h o r m o n a u x d e c r o i s s a n c e e t les 

r é s i d u s d e p e s t i c i d e s q u i se t r o u v e n t d a n s l ' a l i m e n t a t i o n d u b é t a i l ou d e la vo la i l l e , 

s ' a c c u m u l e n t d a n s les t i s sus d e s a n i m a u x et p e u v e n t é g a l e m e n t n u i r e à la s a n t é d e s 

p e r s o n n e s q u i c o n s o m m e n t r é g u l i è r e m e n t d e la v i a n d e . 

Travailler pour McDonald's : comment est-ce ? 

L E p r o b l è m e doi t ê t r e g r a v e : b i e n q u e 80 % d e s e m p l o y é s d e M c D o n a l d ' s so i en t à 

t e m p s p a r t i e l , le r e n o u v e l l e m e n t a n n u e l d u p e r s o n n e l es t d e 6 0 % ( a u x E t a t s - U n i s il 

es t de 3 0 0 % ) . Il a r r i v e f r é q u e m m e n t q u e les e m p l o y é s p a r t e n t a u b o u t d e q u a t r e o u 

c i n q s e m a i n e s . C e p h é n o m è n e s ' e x p l i q u e f a c i l e m e n t . 

LES SYNDICATS SONT INTERDITS 

L e s e m p l o y é s d e la r e s t a u r a t i o n t o u c h e n t u n e fa ible r é m u n é r a t i o n et o n t d e 

m a u v a i s e s c o n d i t i o n s de t r a v a i l . Ils son t d e se rv ice le so i r , le w e e k - e n d , t r a v a i l l e n t d e 

l o n g u e s h e u r e s d a n s d e s e n v i r o n n e m e n t s c h a u d s , b r u y a n t s , e t m a l o d o r a n t s . Les 

s a l a i r e s son t b a s et les c h a n c e s d e p r o m o t i o n m i n i m e s . 

Il es t t r è s difficile d ' a m é l i o r e r c e t t e s i t u a t i o n p a r le b ia i s d e n é g o c i a t i o n s s y n d i c a l e s . 

E n effet , il n ' e x i s t e p a s de s y n d i c a t q u i s ' o ccupe p r é c i s é m e n t de ces t r a v a i l l e u r s , e t les 

s y n d i c a t s q u e ceux-c i p o u r r a i e n t r e j o i n d r e m o n t r e n t p e u d ' i n t é r ê t p o u r les p r o b l è m e s 

r e n c o n t r é s p a r les e m p l o y é s à t e m p s p a r t i e l ( q u i s o n t a v a n t t o u t d e s f e m m e s ) . U n e 

e n q u ê t e m e n é e r é c e m m e n t a u p r è s d ' e m p l o y é s d e r e s t a u r a n t s q u i s e r v e n t des 

h a m b u r g e r s a r évé l é q u e 80 % d ' e n t r e e u x d i s a i e n t avo i r b e s o i n d e l ' a ide d ' u n synd ica t 

p o u r l e u r s s a l a i r e s et l e u r s c o n d i t i o n s d e t r a v a i l . U n a u t r e p r o b l è m e v i e n t d u fait q u e le 

m i l i e u d e la r e s t a u r a t i o n r a p i d e e m b a u c h e u n e p a r t i m p o r t a n t e d e t r a v a i l l e u r s 

o r i g i n a i r e s d e g r o u p e s e t h n i q u e s m i n o r i t a i r e s q u i , a y a n t p e u de c h a n c e s d e t r o u v e r d u 

t r a v a i l a i l l e u r s , c r a i g n e n t d ' ê t r e l i c e n c i é s s ' i ls t e n t e n t d e se s y n d i q u e r - b e a u c o u p e n ont 

fait l ' e x p é r i e n c e . 

M c D o n a l d ' s a p o u r p o l i t i q u e d e p r é v e n i r le s y n d i c a l i s m e e n se d é b a r r a s s a n t des 
e m p l o y é s q u i y son t f a v o r a b l e s . J u s q u ' à p r é s e n t , c e t t e p o l i t i q u e a p o r t é s e s f ru i ts 
p a r t o u t d a n s le m o n d e , à l ' e x c e p t i o n d e la S u è d e , e t d e D u b l i n ( a p r è s u n e l u t t e 
a c h a r n é e ) . 

DRESSÉS POUR SUER 

Il es t é v i d e n t q u e t o u t e s les g r a n d e s c h a î n e s d e m a g a s i n s et t o u s les g é a n t s de la m a l ­

bouffe o n t b e s o i n d ' u n e m a i n - d ' œ u v r e j e u n e p o u r e n g r a n g e r l e u r s c o n f o r t a b l e s p rof i t s . 

M c D o n a l d ' s n e fait p a s e x c e p t i o n : les t r o i s q u a r t s d e s e s e m p l o y é s o n t m o i n s d e v ing t et 

u n a n s . L a c h a î n e d e p r o d u c t i o n ne n é c e s s i t e a u c u n e q u a l i f i c a t i o n p r o p r e à la 

r e s t a u r a t i o n : n ' i m p o r t e q u i p e u t f a i r e g r i l l e r u n h a m b u r g e r ; n e t t o y e r les t o i l e t t e s ou 

s o u r i r e a u x c l i e n t s n e d e m a n d e a u c u n e f o r m a t i o n . Il n ' e s t d o n c p a s n é c e s s a i r e de 
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r e c r u t e r t ics che f s d e c u i s i n e ou d u p e r s o n n e l qua l i f i é ; il suffit d e t r o u v e r d e s p e r s o n n e s 

p r ê t e s à t r a v a i l l e r p o u r p a s g r a n d - c h o s e . 

C o m m e il n ' e x i s t e p a s d e s a l a i r e m i n i m u m i m p o s é p a r la loi e n G r a n d e - B r e t a g n e , la 

s o c i é t é M c D o n a l d ' s p e u t p a y e r ses e m p l o y é s ce q u ' e l l e v e u t , ce q u i c o n t r i b u e à fa i re 

b a i s s e r p l u s e n c o r e les n i v e a u x de s a l a i r e d a n s la r e s t a u r a t i o n . M c D o n a l d ' s p r é t e n d 

d o n n e r d u t r a v a i l a u x j e u n e s q u i v i e n n e n t d e t e r m i n e r l e u r s é t u d e s s e c o n d a i r e s et les 

e m b a u c h e r i n d é p e n d a m m e n t d e t o u t c r i t è r e d e s e x e ou d e r a c e . E n r é a l i t é , t o u t ce q u i 

i n t é r e s s e M c D o n a l d ' s es t d e r e c r u t e r d e la m a i n - d ' œ u v r e b o n m a r c h é , t o u j o u r s a v e c 

c e t t e c o n s é q u e n c e q u e les g r o u p e s d é f a v o r i s é s , e n p a r t i c u l i e r les f e m m e s et les N o i r s , 

s o n t e n c o r e p l u s e x p l o i t é s d a n s ce s e c t e u r q u e d a n s d ' a u t r e s . » 

Aux pages 5 et 6 du t r ac t é t a i en t fo rmulées un c e r t a i n n o m b r e de 
propos i t ions de c h a n g e m e n t , des idées de c a m p a g n e et d 'ac t iv i tés 
d iverses . Y figuraient enfin ce r t a ines in fo rmat ions sur London 
G r e e n p e a c e . 

B. La p r o c é d u r e d e v a n t la High Court 

13. Le g roupe London G r e e n p e a c e n ' é t a n t pas u n e p e r s o n n e mora l e , 
a u c u n e ac t ion j ud i c i a i r e ne pouvai t ê t r e e n g a g é e d i r e c t e m e n t con t re lui. 
E n t r e oc tobre 1989 et j a n v i e r ou mai 1991, M c D o n a l d ' s R o y a u m e - U n i 
e n g a g e a sept e n q u ê t e u r s pr ivés , de d e u x cab ine t s d i f férents , pour 
inf i l t rer le g roupe et découvr i r qui é ta i t à l 'or igine de la r édac t ion , de 
l ' impress ion et de la d i s t r i bu t ion du t rac t et de la c a m p a g n e con t re 
M c D o n a l d ' s . Les e n q u ê t e u r s a s s i s t è ren t à plus de q u a r a n t e r éun ions 
de London G r e e n p e a c e , ouve r t e s au public , ainsi q u ' à d ' a u t r e s 
man i fe s t a t ions , c o m m e des « fo i r e s» ou des é v é n e m e n t s publics des t inés 
à la collecte de fonds. Lors du procès , McDona ld ' s u t i l i sa les é l é m e n t s 
r a s s e m b l é s p a r ce r t a in s de ces e n q u ê t e u r s afin d ' é tab l i r que les 
r e q u é r a n t s ava ien t ass is té à des r éun ions et man i f e s t a t i ons et ava ien t 
des liens é t ro i t s avec le g roupe lo r sque le t rac t avait é té conçu et d i s t r ibué . 

14. Le 20 s e p t e m b r e 1990, McDona ld ' s C o r p o r a t i o n (McDona ld ' s 
E ta t s -Un i s ) et M c D o n a l d ' s R e s t a u r a n t s L imi ted (McDona ld ' s R o y a u m e -
U n i ) , dés ignées l 'une et l ' au t r e c i -après pa r « M c D o n a l d ' s », a s s i g n è r e n t les 
r e q u é r a n t s et t rois a u t r e s p e r s o n n e s en ju s t i ce et r é c l a m è r e n t 
100 000 G B P de d o m m a g e s - i n t é r ê t s p o u r d i f famat ion en raison de la 
publ ica t ion du t rac t qu ' i l s i m p u t a i e n t aux d é f e n d e u r s . McDona ld ' s r e t i r a 
sa p la in te con t re les t rois a u t r e s p e r s o n n e s en é c h a n g e de leurs excuses au 
sujet du c o n t e n u du t r ac t . 

15. Les r e q u é r a n t s s o u t i n r e n t qu ' i l n 'y avai t pas eu publ ica t ion , que les 
t e r m e s l i t igieux n ' ava ien t pas le sens que leur a t t r i b u a i t M c D o n a l d ' s et 
q u e , en tout ou en p a r t i e , les accep t ions données à ces t e r m e s n ' ava ien t 
pas u n c a r a c t è r e d i f famato i re . A t i t r e subs id ia i re , ils a r g u è r e n t é g a l e m e n t 
que les t e r m e s employés é t a i e n t pour l ' essent ie l conformes à la réa l i té ou 
c o n s t i t u a i e n t des c o m m e n t a i r e s de bonne foi sur des po in t s de fait. 
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16. Les in té ressés d e m a n d è r e n t l 'a ide jud ic ia i r e mais elle leur fut 
refusée le 3 j u i n 1992 car elle n ' é t a i t pas accordée au R o y a u m e - U n i d a n s 
les affaires de d i f famat ion . En c o n s é q u e n c e , ils a s s u r è r e n t e u x - m ê m e s 
leur défense tou t au long de la p r o c é d u r e en p r e m i è r e i n s t ance et en 
appe l . Envi ron 40 000 G B P furent col lec tées p o u r les a ide r ( n o t a m m e n t à 
paye r les c o m p t e s r e n d u s du p r o c è s : voir le p a r a g r a p h e 20 c i -dessous) . Ils 
bénéf ic iè ren t auss i de l ' ass is tance d ' avoca t s e t de solicitors ag i s san t pro 
bono: a insi , l eur a r g u m e n t a t i o n ini t ia le fut r éd igée p a r des j u r i s t e s , ils 
r e ç u r e n t des conseils p o n c t u e l l e m e n t , furen t r e p r é s e n t é s lors de cinq 
a u d i e n c e s p r é p a r a t o i r e s , et à t rois r ep r i ses lors du procès , y compr i s 
devan t la C o u r d ' appe l d a n s le c ad re du recours con t re l ' au to r i sa t ion que 
le j u g e de p r e m i è r e ins tance avai t accordée à McDona ld ' s de modifier la 
d e m a n d e in t roduc t ive d ' i n s t ance ( p a r a g r a p h e 24 c i -dessous) . Les 
r e q u é r a n t s s o u t i e n n e n t toutefois avoir é té s é r i e u s e m e n t h a n d i c a p é s par 
le m a n q u e de ressources , non s e u l e m e n t en ce qu i conce rne le conseil et 
la r e p r é s e n t a t i o n j u r i d i q u e s , ma i s aussi p o u r la ges t ion , les pho tocop ies , la 
pr ise de no tes , le t ravai l de r e c h e r c h e et de p r é p a r a t i o n ainsi q u e les 
frais af férents aux e x p e r t s et aux t é m o i n s . T o u t au long de la p r o c é d u r e , 
la société M c D o n a l d ' s fut r e p r é s e n t é e pa r des conseils (leading counsel et 

junior counsel) e x p é r i m e n t é s en m a t i è r e de droit de la d i f famat ion , et 
é g a l e m e n t pa r un ou deux solicitors et d ' a u t r e s a s s i s t an t s . 

17. E n m a r s 1994, M c D o n a l d ' s R o y a u m e - U n i pub l i a u n c o m m u n i q u é 
de p resse et diffusa a u p r è s de sa c l ientè le u n dép l i an t au sujet de l 'affaire, 
in t i tu lé « P o u r q u o i M c D o n a l d ' s saisit la j u s t i c e » . En ma i 1994, la société 
é tab l i t un d o c u m e n t in t i tu lé «Act ion en d i f famat ion - i n fo rma t ions 
g é n é r a l e s » , de s t i né e n t r e a u t r e s aux m é d i a s . Il é ta i t n o t a m m e n t déc la ré 
clans ces d o c u m e n t s q u e les r e q u é r a n t s ava ien t publié un t rac t a lors qu ' i ls 
en savaient le con tenu m e n s o n g e r . Les r e q u é r a n t s i n t e n t è r e n t alors 
con t r e M c D o n a l d ' s R o y a u m e - U n i u n e act ion r econven t ionne l l e en 
d o m m a g e s - i n t é r ê t s pour d i f famat ion . 

18. Q u e l q u e v ingt -hui t d e m a n d e s inc iden tes furent déposées avant le 
d é b u t du p rocès . Elles p o r t a i e n t s u r d i f férents po in t s d e d ro i t et d e fa i t ; 
c e r t a ines r e q u i r e n t jusqu ' à cinq j o u r s d ' e x a m e n . Pa r e x e m p l e , le 
21 d é c e m b r e 1993, le j u g e , M. Bell, déc ida q u e l 'act ion se ra i t e x a m i n é e 
pa r un seul juge p lu tô t q u ' u n juge et un jury, é t a n t d o n n é qu 'e l le 
nécess i t e ra i t l ' é tude approfondie de d o c u m e n t s a insi q u e de longues 
aud i t ions d ' e x p e r t s , sur des sujets sc ient i f iques complexes . Le 25 m a r s 
1994, à l ' issue d ' une aud ience au cours de laquel le les r e q u é r a n t s ava ien t 
é té r ep ré sen té spro bono, la C o u r d ' appe l conf i rma ce t t e décis ion. 

19. Le procès se d é r o u l a devan t le j u g e Bell du 28 j u i n 1994 a u 
13 d é c e m b r e 1996. Il y eu t 313 j o u r s d ' a u d i e n c e , d o n t 40 j o u r s de 
p la idoi r ies . C e fut le p rocès le p lus long d e l 'h is toi re j ud i c i a i r e ang la i se 
(que ce soit au civil ou au péna l ) . Il d o n n a lieu à environ 2 0 0 0 0 pages de 
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c o m p t e s r e n d u s , à 40 000 pages d e d o c u m e n t s soumis c o m m e preuves , à de 
n o m b r e u s e s déc l a r a t i ons écr i t es et à l ' audi t ion de 130 t émoins (59 pour les 
r e q u é r a n t s , 71 p o u r M c D o n a l d ' s ) . M""' S tee l déposa en p e r s o n n e , 
M. Mor r i s non. 

20. Les r e q u é r a n t s n ' ava ien t pas les moyens de payer les c o m p t e s 
r e n d u s quo t id i ens des d é b a t s , don t le coût s 'élevait à env i ron 750 G B P 
chacun , soit 375 G B P p a r p a r t i e . C 'es t M c D o n a l d ' s qui a s s u m a ces frais, 
et elle fournit au d é p a r t g r a t u i t e m e n t des e x e m p l a i r e s des c o m p t e s 
r e n d u s aux r e q u é r a n t s . Ma i s , le 3 ju i l l e t 1995, elle cessa de le faire pa rce 
q u e les in t é res sés ava ien t refusé de s ' engage r à n 'u t i l i se r les c o m p t e s 
r e n d u s q u ' a u x fins du procès et de ne pas r e n d r e publ ic ce qu i avai t é té 
dit devan t le t r i b u n a l . Le j u g e refusa d ' o r d o n n e r à M c D o n a l d ' s de fourni r 
les c o m p t e s r e n d u s m ê m e si les r e q u é r a n t s n ' a c c e p t a i e n t pas ces 
condi t ions . La C o u r d ' appe l conf i rma c e t t e décision. Pa r la su i t e , g râce à 
des dons les r e q u é r a n t s a c h e t è r e n t les c o m p t e s r e n d u s au pr ix rédu i t de 
25 G B P p a r j o u r , vingt et un j o u r s ap rè s l ' aud ience . Ils s o u t i e n n e n t q u ' à 
cause de cela, et faute d ' un n o m b r e suffisant de p e r s o n n e s p o u r p r e n d r e 
des no tes aux aud i ences , l eur capac i t é d ' i n t e r r o g e r ou de c o n t r e -
i n t e r r o g e r les t é m o i n s fut g r a v e m e n t a m o i n d r i e . 

2 1 . Au cours du procès , M. Mor r i s fit l 'objet d ' u n e ac t ion d i s t inc te 
i n t rodu i t e p a r le conseil de l ' a r r o n d i s s e m e n t londonien de H a r i n g e y au 
sujet de la possess ion d ' une p r o p r i é t é . Il s igna une déc l a r a t i on sous 
s e r m e n t (« la d é c l a r a t i o n de H a r i n g e y » ) d a n s laque l le il expl iqua i t 
pou rquo i il voulai t q u e la p rocédure fût s u s p e n d u e j u s q u ' à la fin du 
procès pour d i f famat ion . Il ind iqua i t q u e l 'act ion en d i f famat ion avait é té 
p rovoquée pa r « d e s t r ac t s q u e [lui et d ' a u t r e s ava ien t ] é laborés 
c o n c e r n a n t n o t a m m e n t les q u a l i t é s n u t r i t i o n n e l l e s d e l ' a l i m e n t a t i o n 
p roposée p a r M c D o n a l d ' s (...)». M c D o n a l d ' s d e m a n d a q u e ce t t e 
déc l a ra t ion fût p r o d u i t e c o m m e preuve au procès pour d i f famat ion 
c o m m e aveu de M. Mor r i s qu ' i l avai t pris p a r t à la pub l ica t ion (aveu 
con t r a i r e à l ' in térê t de son a u t e u r (admission against inlerest)). Le j u g e Bell 
accéda à c e t t e d e m a n d e . M. Mor r i s p r o t e s t a en exp l iquan t q u e le t ex t e de 
la déc l a ra t ion a u r a i t dû d i re « p r é t e n d u m e n t é l abo ré s» mais q u e son 
solicilor avai t c o m m i s u n e e r r e u r . Le solicitor conf i rma pa r écrit au 
t r ibuna l q u e le second r e q u é r a n t lui avai t d e m a n d é de cor r iger la 
déc l a ra t ion sous s e r m e n t , ma i s qu ' i l ne l 'avait pas fait pa rce q u e l ' e r r e u r 
é t a i t s ans inc idence p o u r la p r o c é d u r e de H a r i n g e y . Les r e q u é r a n t s 
a r g u è r e n t qu ' i l s pensa i en t que la l e t t r e du solicitor se ra i t a d m i s e c o m m e 
é l é m e n t de p reuve et q u e le j u g e Bell les avai t p r é v e n u s s e u l e m e n t ap rè s 
la c lô ture de la p r é s e n t a t i o n des p reuves qu ' e l l e sera i t i r recevable , de 
so r t e qu ' i l s ne s ' é t a i en t pas r e n d u c o m p t e qu ' i l l eu r fallait p r o d u i r e 
d ' a u t r e s é l é m e n t s pour exp l ique r l ' e r r eu r . Les in t é res sés sa i s i ren t la 
C o u r d ' appe l pour p r o t e s t e r con t r e la décis ion du j u g e Bell d ' a d m e t t r e la 
déc l a r a t i on mais ils furent d é b o u t é s le 25 m a r s 1996. 
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22. Le 20 n o v e m b r e 1995, le j u g e Bell se p r o n o n ç a sur la signification 
d u p a r a g r a p h e du t r ac t in t i tu lé « P o u r q u o i l ' a l imen ta t i on de McDona ld ' s 
est-el le si m a l s a i n e ? » . Il a t t r i b u a à ce passage le sens s u i v a n t : 

« (...) l ' a l i m e n t a t i o n p r o p o s é e p a r M c D o n a l d ' s est t r è s m a l s a i n e p a r c e q u ' e l l e es t r i che 

e n m a t i è r e s g r a s s e s , s u c r e s , p r o d u i t s d ' o r i g i n e a n i m a l e e t se l ( s o d i u m ) m a i s p a u v r e e n 

f ib res , v i t a m i n e s et m i n é r a u x , et p a r c e q u e m a n g e r ces p r o d u i t s a t o u t e s les c h a n c e s d e 

t r a n s f o r m e r u n r é g i m e a l i m e n t a i r e e n r é g i m e r i c h e e n m a t i è r e s g r a s s e s , s u c r e s , 

p r o d u i t s d ' o r i g i n e a n i m a l e et se l ( s o d i u m ) m a i s p a u v r e e n fibres, v i t a m i n e s e t 

m i n é r a u x , ce q u i e n t r a î n e un r i s q u e b i e n r é e ! d e c a n c e r d u s e i n ou d e l ' i n t e s t i n , ou d e 

m a l a d i e c a r d i a q u e . C e p a r a g r a p h e s ignif ie é g a l e m e n t q u e la s o c i é t é M c D o n a l d ' s sa i t 

ce l a m a i s ne le di t p a s , q u ' e l l e v e n d q u a n d m ê m e les p r o d u i t s e t t r o m p e le 

c o n s o m m a t e u r e n s o u t e n a n t q u e s o n a l i m e n t a t i o n a t o u t e s les q u a l i t é s n u t r i t i o n n e l l e s 

d ' u n r é g i m e a l i m e n t a i r e c o u r a n t . » 

23. Les r e q u é r a n t s sa i s i ren t la C o u r d ' appe l c o n t r e c e t t e décis ion en 
soulevant i n i t i a l e m e n t sep t moyens . Mais , la veille de l ' aud ience du 
2 avril 1996, M m e S tee l in forma la C o u r d ' appe l au nom des deux 
r e q u é r a n t s q u e ceux-ci r e t i r a i en t six des sept moyens p o u r ne m a i n t e n i r 
q u e la q u e s t i o n de savoir si le j u g e d e p r e m i è r e i n s t ance avai t eu t o r t de 
d o n n e r au passage d u t rac t en cause un sens plus g rave q u e celui que 
McDona ld ' s lui avai t a t t r i b u é d a n s sa d e m a n d e in t roduc t ive d ' i n s t ance . 
Les r e q u é r a n t s e x p l i q u è r e n t qu ' i l s r e t i r a i e n t les a u t r e s moyens d ' appe l 
c o n c e r n a n t le sens de ce t t e pa r t i e du t r ac t pa r ce q u e , faute de t e m p s et 
de consei ls j u r i d i q u e s , ils n ' ava ien t pu les p r é p a r e r de m a n i è r e 
approfond ie . Ils p e n s è r e n t , à to r t , qu ' i l s p o u r r a i e n t toujours soulever à 
nouveau ces q u e s t i o n s lors d ' un appe l comple t à la fin du procès . La C o u r 
d ' appe l d é b o u t a les r e q u é r a n t s sur le seul moyen m a i n t e n u car elle 
e s t ima i t q u e le sens d o n n é pa r le j u g e Bell à ce p a r a g r a p h e é ta i t moins 
grave que celui avancé p a r M c D o n a l d ' s . 

24. A la l umiè r e de la d é c l a r a t i o n de H a r i n g e y , M c D o n a l d ' s d e m a n d a à 
la High Court l ' au to r i sa t ion de modif ier sa d e m a n d e in t roduc t ive 
d ' i n s t ance afin d ' a l l éguer q u e les r e q u é r a n t s ava ien t pa r t i c ipé à 
l ' é labora t ion du t r ac t et q u e la publ ica t ion de ce d e r n i e r r e m o n t a i t 
à s e p t e m b r e 1987. Les r e q u é r a n t s p r o t e s t è r e n t : une telle modif icat ion à 
un s t ade auss i avancé du procès leur sera i t i n d û m e n t pré judic iable . 
C e p e n d a n t , le 26 avril 1996, le j u g e Bell p e r m i t à M c D o n a l d ' s de 
modifier la d e m a n d e . Les r e q u é r a n t s fu ren t au to r i sé s à a d a p t e r l eur 
défense en conséquence . 

25. Avant le p rocès , les r e q u é r a n t s ava ien t pr ié le j u g e d ' o r d o n n e r à 
M c D o n a l d ' s de d ivu lguer les no tes pr ises p a r les e n q u ê t e u r s privés. 
M c D o n a l d ' s avai t r é p o n d u q u e de tel les no tes n ' ex i s t a i en t pas . P e n d a n t 
le procès , toutefois , on se rend i t c o m p t e q u e des no tes ex i s t a i en t bel et 
b ien. Les r e q u é r a n t s en sol l ic i tèrent la d ivu lga t i on ; M c D o n a l d ' s s'y 
opposa en faisant valoir que les no tes é t a i e n t p ro t égées p a r le secret 
profess ionnel . Le 17 j u i n 1996, le j u g e Bell o r d o n n a la d ivulga t ion des 
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no tes ma i s sans les passages qu i ne c o n c e r n a i e n t pas les ques t i ons 
a b o r d é e s d a n s les déc l a r a t i ons des t émo ins ou les dépos i t ions o ra les des 
e n q u ê t e u r s pr ivés . 

2b. U n e fois l ' ensemble des p reuves p r o d u i t e s , le j u g e Bell dé l ibé ra 
p e n d a n t six mois avant de r e n d r e , le 19 j u i n 1997, un j u g e m e n t de 
762 pages su r le fond. 

En s ' appuyan t p r i n c i p a l e m e n t sur la déc l a ra t ion de H a r i n g e y et les 
p reuves r éun i e s p a r les e n q u ê t e u r s pr ivés de M c D o n a l d ' s , il conclut q u e 
le second r e q u é r a n t avai t pa r t i c ipé à l ' é l abora t ion du t r ac t en 1986, au 
d é b u t de la c a m p a g n e m e n é e pa r London G r e e n p e a c e con t r e 
M c D o n a l d ' s , tout en p réc i san t qu ' i l n 'avai t pas pu ident i f ier le rôle exac t 
j o u é pa r M. Mor r i s . Selon le juge, ce d e r n i e r avai t é g a l e m e n t pa r t i c ipé à la 
d i s t r ibu t ion du t rac t . Après avoir appréc i é ce r t a in s t é m o i g n a g e s , y 
compr i s celui de M""' Steel , le juge Bell e s t i m a que celle-ci avait 
c o m m e n c é à ê t r e imp l iquée d a n s l 'affaire au d é b u t de 1988 en 
pa r t i c ipan t a u x act ivi tés de London G r e e n p e a c e ; elle p a r t a g e a i t les 
visées qu ' ava i t le g r o u p e con t r e M c D o n a l d ' s et avait n o t a m m e n t 
d i s t r i bué le t r ac t . Le j u g e cons idéra q u e les r e q u é r a n t s é t a i en t 
r e sponsab les de la publ ica t ion de «p lus i eu r s mi l l i e r s» d ' e x e m p l a i r e s du 
t r ac t . Il ne j u g e a pas q u e c e t t e pub l i ca t ion eû t eu un q u e l c o n q u e effet su r 
la v e n t e d e s p r o d u i t s d e M c D o n a l d ' s . Il déc l a r a pa r a i l leurs q u e le t r a c t de 
London G r e e n p e a c e avai t é té repr i s mo t p o u r mot dans un t r ac t p rodu i t 
en 1987 et 1988 p a r un g roupe appe lé Vegg ies Ltd , basé à N o t t i n g h a m . 
M c D o n a l d ' s avai t m e n a c é ce g r o u p e de p o u r s u i t e s en d i f famat ion ma i s 
les p a r t i e s é t a i e n t p a r v e n u e s à un a r r a n g e m e n t : Veggies avait réécr i t le 
passage du t r a c t c o n c e r n a n t la d e s t r u c t i o n de forêts pluviales et modifié le 
t i t r e « E n quoi M c D o n a l d ' s es t -e l le r e sponsab l e de t o r t u r e et d e m e u r t r e ? » 
a in s i : « E n quoi M c D o n a l d ' s est-elle r e sponsab le de l ' a b a t t a g e et de la 
mise en boucher i e d ' a n i m a u x ? » 

27. Le juge Bell r é s u m a c o m m e suit ses conclus ions sur la vé rac i t é des 
a l l éga t ions c o n t e n u e s d a n s le t rac t : 

« E n bref, si j e c o m p a r e m e s c o n s t a t a t i o n s a u x m e s s a g e s d i f f a m a t o i r e s c o n t e n u s d a n s 

le t r a c t d o n t les p l a i g n a n t e s o n t e f f e c t i v e m e n t t i r é grief, il est faux q u e l ' u n e ou l ' a u t r e 

p l a i g n a n t e ai t é t é p a r le p a s s é , ou soit a u j o u r d ' h u i , r e s p o n s a b l e d e la f a im d a n s le t i e r s -

m o n d e . Il es t f aux q u e les p l a i g n a n t e s a i e n t a c h e t é ou a c h è t e n t d e v a s t e s é t e n d u e s d e 

t e r r e , o u n ' i m p o r t e q u e l l e s t e r r e s a g r i c o l e s d a n s le t i e r s - m o n d e , ou q u ' à c a u s e d ' e l l e s d e s 

p e t i t s f e r m i e r s ou d ' a u t r e s p e r s o n n e s a i e n t é t é c h a s s é s de l e u r s t e r r e s . 

Il e s t f a u x q u e l ' u n e ou l ' a u t r e d e s p l a i g n a n t e s ai t é t é ou soi t c o u p a b l e d e la 
d e s t r u c t i o n d e f o r ê t s p l u v i a l e s , p r o v o q u a n t a i n s i d e s d é g â t s i n c o n t r ô l é s d a n s 
l ' e n v i r o n n e m e n t . 

Il es t f aux q u e l ' u n e o u l ' a u t r e d e s p l a i g n a n t e s a i t e m p l o y é ou e m p l o i e d e s p o i s o n s 
m o r t e l s p o u r d é t r u i r e d e v a s t e s é t e n d u e s , ou n ' i m p o r t e quelle é t e n d u e , de fo rê t s 
p l u v i a l e s d ' A m é r i q u e c e n t r a l e , o u o b l i g e d e s p o p u l a t i o n s t r i b a l e s d e s fo rê t s p l u v i a l e s à 
q u i t t e r l e u r s t e r r i t o i r e s a n c e s t r a u x . 
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Il est faux q u e l u n e ou l ' a u t r e d e s p l a i g n a n t e s ai t m e n t i ou m e n t e en a f f i r m a n t avoi r 
u t i l i s é ou u t i l i s e r d u p a p i e r r e c y e l é . 

Es t f ausse a u s s i l ' a c c u s a t i o n s e lon l a q u e l l e les a l i m e n t s p r o p o s é s p a r M c D o n a l d ' s sont 

t r è s m a l s a i n s p a r c e q u ' i l s son t r i c h e s e n m a t i è r e s g r a s s e s , s u c r e s , p r o d u i t s d ' o r i g i n e 

a n i m a l e et sel ( s o d i u m ) m a i s p a u v r e s e n fibres, v i t a m i n e s et m i n é r a u x , et p a r c e cpie 

m a n g e r c e s p r o d u i t s p l u s q u ' o c c a s i o n n e l l e m e n t a t o u t e s les c h a n c e s d e t r a n s f o r m e r u n 

r é g i m e a l i m e n t a i r e e n r é g i m e r i che en m a t i è r e s g r a s s e s , s u c r e s , p r o d u i t s d ' o r i g i n e 

a n i m a l e et sel ( s o d i u m ) m a i s p a u v r e e n f ib res , v i t a m i n e s et m i n é r a u x , ce q u i e n t r a î n e 

un r i s q u e b i e n r é e l - c ' e s t - à - d i r e u n r i s q u e s é r i e u x ou c o n s i d é r a b l e - d e c a n c e r d u se in ou 

d e l ' i n t e s t i n , ou d e m a l a d i e c a r d i a q u e , e t q u e la s o c i é t é M c D o n a l d ' s le sa i t m a i s ne le di t 

p a s . N é a n m o i n s , u n c e r t a i n n o m b r e d e p u b l i c i t é s , p r o m o t i o n s et b r o c h u r e s é l a b o r é e s 

p a r la p r e m i è r e et la s e c o n d e p l a i g n a n t e s v a n t e n t d e s q u a l i t é s n u t r i t i o n n e l l e s q u ' e n 

r é a l i t é les p r o d u i t s M c D o n a l d ' s , r i c h e s en m a t i è r e s g r a s s e s , n o t a m m e n t s a t u r é e s , e n 

p r o d u i t s d ' o r i g i n e a n i m a l e et en s o d i u m , m a i s p a u v r e s e n f ibres (du m o i n s à u n e 

é p o q u e ) , n ' o n t p a s . 

Il est v ra i q u e les p l a i g n a n t e s e x p l o i t e n t les e n f a n t s e n e n f a i san t la c ib le d e s 

p u b l i c i t é s a u x q u e l l e s ils son t p lu s v u l n é r a b l e s d a n s le b u t d e p o u s s e r l e u r s p a r e n t s à les 

e m m e n e r c h e z M c D o n a l d ' s . S'il est v r a i q u e les s o c i é t é s u t i l i s e n t d e s a s t u c e s e t 

p r é s e n t e n t u n r e p a s c h e z M c D o n a l d ' s c o m m e u n é v é n e m e n t a m u s a n t , o n n e p e u t p a s 

d i r e q u ' e l l e s uni r e c o u r s a u x a s t u c e s p o u r d i s s i m u l e r la v é r i t a b l e q u a l i t é d u r e p a s o u 

q u ' e l l e s p r é s e n t e n t ce lui -c i c o m m e u n é v é n e m e n t a m u s a n t t o u t e n s a c h a n t q u e le 

c o n t e n u d e s p l a t s p o u r r a i t i n t o x i q u e r les e n f a n t s q u i les m a n g e n t . 

Si c e r t a i n e s d e s a l l é g a t i o n s c o n c e r n a n t l ' é l e v a g e et l ' a b a t t a g e d e s a n i m a u x son t 

f a u s s e s , on p e u t a f f i r m e r q u e , d a n s l ' e n s e m b l e , les p l a i g n a n t e s son t g r a v e m e n t f au t ives 

q u a n t a u x p r a t i q u e s c r u e l l e s a y a n t c o u r s d a n s l ' é l evage et l ' a b a t t a g e d ' u n e p a r t i e d e s 

a n i m a u x u t i l i s é s p o u r la p r o d u c t i o n d e s a l i m e n t s q u ' e l l e s p r o p o s e n t . 

Il es t f aux q u e les p l a i g n a n t e s a i e n t v e n d u ou v e n d e n t d e s p r o d u i t s à b a s e d e v i a n d e 
q u i , c o m m e e l les d o i v e n t le savoi r , e x p o s e n t l e u r s c l i e n t s à u n v é r i t a b l e r i s q u e 
d ' i n t o x i c a t i o n a l i m e n t a i r e . 

Il n ' a p a s é l é d é m o n t r é q u e les p l a i g n a n t e s offrent de m a u v a i s e s c o n d i t i o n s d e t r ava i l 

à l e u r p e r s o n n e l , m ê m e si c e r t a i n e s de ces c o n d i t i o n s son t i n s a t i s f a i s a n t e s . Les 

a c c u s a t i o n s s e lon l e s q u e l l e s les s o c i é t é s M c D o n a l d ' s c h e r c h e n t à r e c r u t e r 

e x c l u s i v e m e n t d e la m a i n - d ' œ u v r e b o n m a r c h é cl e x p l o i t e n t d e s g r o u p e s d é f a v o r i s é s , 

d o n c e n p a r t i c u l i e r d e s f e m m e s e t d e s N o i r s , n ' o n t p a s é t é é t a y é e s . Il e s t v r a i q u e la 

s e c o n d e p l a i g n a n t e [ M c D o n a l d ' s R o y a u m e - U n i ] v e r s e d e b a s s a l a i r e s à ses e m p l o y é s e t 

c o n t r i b u e p a r là m ê m e à f a i r e b a i s s e r les r é m u n é r a t i o n s d e s s a l a r i é s d e la r e s t a u r a t i o n 

en G r a n d e - B r e t a g n e , m a i s il n ' a p a s é t é p r o u v é q u e la p r e m i è r e p l a i g n a n t e [ M c D o n a l d ' s 

E t a t s - U n i s ] p a v e m a l ses e m p l o y é s . L ' a c c u s a t i o n g é n é r a l e s e lon l a q u e l l e les soc i é t é s 

p a y e n t m a l t o u t e n o f f ran t d e m a u v a i s e s c o n d i t i o n s d e t r a v a i l n ' a p a s é t é é t a b l i e . 

Il es t f aux q u e les p l a i g n a n t e s a i e n t e u ou a i e n t p o u r p o l i t i q u e d e p r é v e n i r le 
s y n d i c a l i s m e e n c h a s s a n t les e m p l o y é s qu i y son t f a v o r a b l e s . » 

28. En ce qui conce rne la d e m a n d e reconven t ionne l l e des r e q u é r a n t s , 
le j u g e Bell e s t i m a q u e l ' a l légat ion de M c D o n a l d ' s scion laque l le les 
r e q u é r a n t s ava ien t m e n t i d a n s le t rac t n ' é t a i t pas fondée , m ê m e si 
M c D o n a l d ' s avai t s o u t e n u à ra i son q u e M m e S tee l et M. Mor r i s n ' a u r a i e n t 
pas dû nier y avoir con t r i bué . Le j u g e cons idéra q u e les r e m a r q u e s non 
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fondées e x p r i m é e s p a r M c D o n a l d ' s n ' é t a i e n t pas insp i rées pa r la 
malve i l lance mais ava ien t é té fai tes d a n s u n e s i tua t ion bénéf ic iant d ' une 
i m m u n i t é re la t ive pa rce q u e la société r éponda i t aux a t t a q u e s v i ru l en t e s 
fo rmulées d a n s le t r ac t . Le j u g e s t a t u a donc en faveur de M c D o n a l d ' s 
é g a l e m e n t d a n s le c ad re de la d e m a n d e reconvcn t ionne l l e . 

29. Le j u g e Bell a l loua 3 0 0 0 0 G B P de d o m m a g e s - i n t é r ê t s à 
M c D o n a l d ' s E t a t s - U n i s et 30 000 G B P à M c D o n a l d ' s R o y a u m e - U n i . 
M. Mor r i s é ta i t r e sponsab le i so lément de la to ta l i t é des 60 000 G B P , et 
M"" Steel et lui é t a i en t con jo in t emen t et so l ida i r emen t r e sponsab les 
d ' un to ta l de 55 000 G B P ( 2 7 5 0 0 G B P à l ' égard de c h a q u e p l a i g n a n t e ) . 
La société M c D o n a l d ' s ne d e m a n d a pas au j u g e de c o n d a m n e r les 
r e q u é r a n t s au p a i e m e n t des frais et d é p e n s qu 'e l le avai t exposés . 

C. L'appel s u r l e f o n d 

30. Le 3 s e p t e m b r e 1997, les r e q u é r a n t s sa i s i ren t la C o u r d ' appe l . 
L ' aud ience , qu i se d é r o u l a devan t le Lord Justice Pill, le Lord Justice May et 
le j u g e K e e n e , d é b u t a le 12 j a n v i e r 1999 et d u r a v ingt - t ro is j o u r s . Le 
31 m a r s 1999, la cour rend i t u n a r r ê t de 301 pages . 

3 1 . A r t i c u l a n t des moyens d e dro i t g é n é r a u x , les r e q u é r a n t s 
c o n t e s t è r e n t c e r t a i n e s des décisions du j u g e Bell. Ils s o u t i n r e n t cec i : 

« a ) [ M c D o n a l d ' s ] n ' é t a i t p a s e n d r o i t d e m e n e r u n e a c t i o n en d i f f a m a t i o n p o u r les 

r a i s o n s s u i v a n t e s : 

- [ M c D o n a l d ' s E t a t s - U n i s ] e s t u n e « m u l t i n a t i o n a l e » et [ M c D o n a l d ' s E t a t s - U n i s e t 

M c D o n a l d ' s R o y a u m e - U n i ] son t l ' u n e et l ' a u t r e d e s s o c i é t é s a n o n y m e s q u i n ' o n t p a s le 

d r o i t (ou n e d e v r a i e n t p a s avo i r le d r o i t ) e n commun law d ' i n t r o d u i r e u n e a c t i o n e n 

d i f f a m a t i o n p a r c e q u e , s u r le p l a n d e s p r i n c i p e s , d a n s u n e s o c i é t é l ib re e t 

d é m o c r a t i q u e , d e t e l l e s e n t r e p r i s e s d o i v e n t t o u j o u r s a c c e p t e r d ' ê t r e s o u m i s e s à u n 

d r o i t d e r e g a r d et à u n e c r i t i q u e s a n s e n t r a v e s , en p a r t i c u l i e r l o r s q u e d e s cp i e s t i ons 

d ' i n t é r ê t g é n é r a l son t e n j e u ; 

- le d r o i t d ' e n t r e p r i s e s c o m m e [ M c D o n a l d ' s ] d ' e n g a g e r u n e a c t i o n e n d i f f a m a t i o n 

n ' e s t n i c l a i r n i c e r t a i n , c o n t r a i r e m e n t à ce q u ' a c o n c l u le j u g e (...) A u c o n t r a i r e , la loi 

es t i n c e r t a i n e , i n c o m p l è t e et el le é v o l u e (...) P a r c o n s é q u e n t , le j u g e a u r a i t d û a p p l i q u e r 

l ' a r t i c l e 10 de la C o n v e n t i o n e u r o p é e n n e d e s D r o i t s de l ' H o m m e (...) 

b) C ' e s t à t o r t q u e le j u g e a e s t i m é q u e [ M c D o n a l d ' s ] n ' a v a i t [pas ] à p r o u v e r u n e 

p e r t e f i n a n c i è r e p r é c i s e ou u n p r é j u d i c e s p é c i f i q u e à p a r t i r d u m o m e n t où il é t a i t 

p r o b a b l e q u e c e l a s e r a i t p r é j u d i c i a b l e à s a c l i e n t è l e \good wiU], 

c) Le j u g e a u r a i t d û d i r e q u ' i l i n c o m b a i t à [ M c D o n a l d ' s ] d e p r o u v e r q u e les 

d é c l a r a t i o n s d é n o n c é e s é t a i e n t f a u s s e s . 

d ) C ' e s t à t o r t q u e le j u g e a e s t i m é q u e , p o u r é t a b l i r u n e e x c e p t i o n d e v é r i t é , les 

[ r e q u é r a n t s ] d e v a i e n t d é m o n t r e r q u e les d é c l a r a t i o n s d i f f a m a t o i r e s é t a i e n t e x a c t e s . 

C o m p t e t e n u de l ' a r t i c l e 10 d e la C o n v e n t i o n e u r o p é e n n e d e s D r o i t s d e l ' H o m m e , c e t t e 

r è g l e d e v r a i t ê t r e é c a r t é e . 
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e) Le d r o i t a n g l a i s d e v r a i t a d m e t t r e c o m m e m o y e n d e d é f e n s e d a n s le c a d r e d ' u n e 
p r o c é d u r e e n d i f f a m a t i o n l ' i dée q u ' i l é t a i t r a i s o n n a b l e q u e le d é f e n d e u r p e n s â t q u e les 
p r o p o s i n c r i m i n é s é t a i e n t e x a c t s . 

f) L e d r o i t a n g l a i s d e v r a i t a d m e t t r e c o m m e m o y e n d e d é f e n s e l ' i m m u n i t é r e l a t i ve 
d a n s le cas d ' u n e p u b l i c a t i o n c o n c e r n a n t d ' i m p o r t a n t e s q u e s t i o n s d ' i n t é r ê t g é n é r a l 
a f f é r e n t e s à d e s s o c i é t é s a n o n y m e s c o m m e [ M c D o n a l d ' s ] . 

g) Le j u g e a u r a i t d û d i r e q u e la p u b l i c a t i o n d u t r a c t r e l e v a i t à c e r t a i n s é g a r d s d e 
l ' i m m u n i t é r e l a t i v e p a r c e q u e le t r a c t c o n s t i t u a i t u n e r é a c t i o n r a i s o n n a b l e et l é g i t i m e 
à u n e a g r e s s i o n ob jec t ive ou s ub j e c t i ve c o n t r e les d r o i t s d ' a u t r u i , e n p a r t i c u l i e r d e s 
é l é m e n t s v u l n é r a b l e s de la s o c i é t é q u i ne d i s p o s e n t g é n é r a l e m e n t p a s d e s m o y e n s de se 
d é f e n d r e c o r r e c t e m e n t ( p a r e x e m p l e les e n f a n t s , les j e u n e s t r a v a i l l e u r s , l e s a n i m a u x e t 
l ' e n v i r o n n e m e n t ) , r é a c t i o n q u e les [ r e q u é r a n t s ] a v a i e n t le d e v o i r d ' e x p r i m e r et q u e le 
pub l i c ava i t un i n t é r ê t à e n t e n d r e . » 

32. La C o u r d ' appe l r e j e t a c e t t e a r g u m e n t a t i o n . 
Sur le point a ) , elle c o n s t a t a que les socié tés c o m m e r c i a l e s avaient 

m a n i f e s t e m e n t le d ro i t , d a n s le sys tème j u r i d i q u e angla i s , d ' e n g a g e r des 
pour su i t e s en d i f famat ion et qu ' i l n ' ex i s ta i t pas de règle en ve r tu de 
laquel le on a u r a i t pu é tab l i r u n e d i s t inc t ion e n t r e des sociétés pu i s san te s 
qu i , selon les r e q u é r a n t s , deva ien t ê t r e pr ivées d ' un tel d ro i t , et des 
sociétés p lus faibles qu ' i l convenai t — toujours selon eux - de p r o t é g e r de 
c r i t iques injustif iées. 

Sur le point b) , la cour exp l iqua q u e , c o m m e c 'é ta i t le cas lo rsque le 
p l a ignan t é ta i t un pa r t i cu l i e r , une société n 'ava i t pas p o u r obl iga t ion de 
d é m o n t r e r qu ' e l l e avai t e f fec t ivement subi un pré jud ice , d a n s la m e s u r e 
où un pré jud ice po r t é à u n e r é p u t a t i o n c o m m e r c i a l e pouvai t ê t r e aussi 
difficile à p rouve r q u ' u n pré judice por té à la r é p u t a t i o n d 'un individu et 
ne p rovoqua i t pas n é c e s s a i r e m e n t une pe r t e i m m é d i a t e ou quan t i f ï ab le . 
U n e société d e m a n d e r e s s e qu i avai t d é m o n t r é qu 'e l le bénéficiai t d ' une 
c e r t a i n e r é p u t a t i o n sur le t e r r i t o i r e et q u e la publ ica t ion d i f famato i re 
é t a i t suscept ib le de p o r t e r pré judice à sa c l ientè le avai t donc p l e i n e m e n t 
un mot i f p o u r agi r et pouvai t e spé re r des d o m m a g e s - i n t é r ê t s subs t an t i e l s . 

Sur les po in t s c) et d) , les a r g u m e n t s p r é s e n t é s pa r les r e q u é r a n t s 
é t a i en t c o n t r a i r e s au droi t angla i s c l a i r e m e n t é tab l i en ve r tu d u q u e l , si 
u n p l a i g n a n t m o n t r a i t q u ' u n e publ ica t ion é ta i t d i f famato i re , le c o n t e n u 
de celle-ci é ta i t p r é s u m é faux j u s q u ' à p reuve du c o n t r a i r e , et il 
a p p a r t e n a i t aux d é f e n d e u r s de d é m o n t r e r la vé rac i t é de déc l a ra t ions 
p r é s e n t é e s c o m m e des asse r t ions de fait. En o u t r e , la cour e s t i m a d 'un 
ce r t a in poids l ' a r g u m e n t de M c D o n a l d ' s selon lequel , en l 'espèce, la 
société avai t en r éa l i t é a s s u m é d a n s u n e l a rge m e s u r e la c h a r g e de 
p rouve r le c a r a c t è r e m e n s o n g e r des passages du t r ac t au sujet desque l s 
elle l 'avait e m p o r t é . 

Sur les po in t s e) à g) , la cour observa qu ' i l exis ta i t b ien en droi t angla is 
u n moyen d e dé fense fondé su r l ' i m m u n i t é re la t ive m a i s qu ' i l ne pouvai t 
s ' app l iquer q u e lorsque i. l ' éd i t eur agissai t en ve r tu d ' un devoir 



66 ARRÊT STEEL ET MORRIS c. ROYAUME-UNI 

j u r id ique , mora l ou social de c o m m u n i q u e r l ' i n fo rma t ion ; ii. le 
d e s t i n a t a i r e d e l ' i n fo rmat ion avai t u n i n t é r ê t à en p r e n d r e c o n n a i s s a n c e ; 
et iii. en ra ison de la n a t u r e , du s t a t u t et de la source des r e n s e i g n e m e n t s , 
ainsi q u e des c i r cons tances de leur publ ica t ion , ce t t e d e r n i è r e , en 
l 'absence d ' u n e p reuve de malve i l lance , d e m a n d a i t , d a n s l ' in té rê t 
g é n é r a l , à ê t r e p r o t é g é e . La cour r econnu t qu ' i l exis ta i t un in t é rê t 
g é n é r a l à o b t e n i r des i n fo rma t ions su r les ac t iv i tés des sociétés et q u e le 
devoir d ' en publ ie r ne se l imi ta i t pas aux p r inc ipaux m é d i a s mais pouvai t 
é g a l e m e n t s ' app l ique r aux m e m b r e s de g roupes mi l i t an t s c o m m e London 
G r e e n p e a c e . N é a n m o i n s , pour qu' i l en fût a insi , le devoir de publ ie r devai t 
l ' e m p o r t e r su r l 'obl igat ion de vérif ier l ' exac t i t ude des fai ts . L ' i m m u n i t é 
avait plus de chances d ' ê t r e accordée à une publ ica t ion objective au ton 
m e s u r é , d û m e n t d o c u m e n t é e et s ' appuyan t sur des sources sé r ieuses . En 
l 'espèce, il n ' appa ra i s sa i t pas q u e le t r ac t « e û t fait l 'objet de tels soins 
d a n s son é l abo ra t i on et d a n s les r eche rches , ou s ' appuyâ t sur des sources 
faisant a u t o r i t é , en ve r tu d e quoi ses é d i t e u r s a u r a i e n t pu p r é t e n d r e à 
l ' i m m u n i t é re la t ive ». 

Pour la cour , le droi t angla is m é n a g e a i t un équi l ib re a d é q u a t e n t r e la 
l iber té d ' exp res s ion et la p ro tec t ion de la r é p u t a t i o n ; il n ' é t a i t pas 
con t r a i r e à l 'ar t icle 10 de la Conven t ion . Les g r o u p e s mi l i t an t s pouva ien t 
j o u e r un rôle p réc ieux d a n s la vie pub l ique mais ils deva ien t ê t r e capab les 
de m o d é r e r le con tenu de leurs publ ica t ions de façon à pouvoir se dé fendre 
en a r g u a n t q u e le t ex t e en cause cons t i tua i t un c o m m e n t a i r e de bonne foi, 
sans p o u r a u t a n t r ien r e t i r e r à ce q u e la publ ica t ion pouvai t a p p o r t e r au 
d é b a t public. L ' a s soup l i s semen t r éc l amé de la loi a u r a i t ouver t la voie à 
des «pub l i ca t ions p a r t i s a n e s sans r e t e n u e c o n t e n a n t des messages 
m e n s o n g e r s h a u t e m e n t p r é j u d i c i a b l e s » ; or il exis ta i t un besoin social 
impé r i eux « d e p r o t é g e r con t re les effets de te l les publ ica t ions la 
r é p u t a t i o n de ce r t a ines e n t r e p r i s e s , dont le b i en -ê t r e de n o m b r e u x 
individus [pouvai t ] d é p e n d r e » . 

33 . La C o u r d ' appe l r e j e t a en o u t r e l ' a r g u m e n t des r e q u é r a n t s selon 
lequel elle devai t accuei l l i r leur r ecours pa rce q u e l 'act ion cons t i tua i t un 
abus des voies de droit ou parce q u e le procès avai t é té i néqu i t ab l e . Elle 
observa que 

« [ l ] e s p a r t i e s - q u ' i l s ' ag i s se du d e m a n d e u r on d u d é f e n d e u r - q u i ne se font p a s 

r e p r é s e n t e r d e v a n t la High Court p r e n n e n t n é c e s s a i r e m e n t en c h a r g e u n e t â c h e l o u r d e 

et a r d u e . L a p r é s e n t e p r o c é d u r e é t a i t c o m p l e x e e t , f a u t e d e m o y e n s , les [ r e q u é r a n t s ] ne 

b é n é f i c i a i e n t q u e d e p e u d e c o n s e i l s j u r i d i q u e s . L a c o u r r e c o n n a î t q u e le t r a v a i l q u e les 

[ r e q u é r a n t s ] on t d û f o u r n i r lors d u p r o c è s é t a i t i m m e n s e et q u ' i l s o n t eu à l ' a c c o m p l i r 

d a n s un c o n t e x t e q u i , d u m o i n s a u d é p a r t , ne l e u r é t a i t p a s f ami l i e r . 

L a c o u r ne p e u t t ou t e fo i s p a s p a r t i r d u p r i n c i p e q u e le s i m p l e fait q u e d e s p l a i g n a n t s 

q u i on t d ' i m p o r t a n t e s r e s s o u r c e s e n g a g e n t u n e action c o m p l e x e c o n t r e d e s d é f e n d e u r s 

q u i ne son t p a s r e p r é s e n t é s et ne d i s p o s e n t q u e d e fa ib les m o y e n s c o n s t i t u e u n a b u s d e s 

vo ie s d e d r o i t . L e s g r a n d e s s o c i é t é s son t e n d r o i t d ' e s t e r e n j u s t i c e p o u r r e v e n d i q u e r ou 
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d é f e n d r e l e u r s d r o i t s l é g a u x a u m ê m e t i t r e q u e les p a r t i c u l i e r s on t le d r o i t d ' i n t e n t e r 

d e s a c t i o n s et d 'y d é f e n d r e l e u r c a u s e . (...) 

P a r a i l l e u r s , la c o u r ne s a u r a i t s o u s c r i r e à l ' idée q u e , si l ' a f fa i re r e v ê t u n e g r a n d e 

c o m p l e x i t é , le j u g e d e v r a i t m e t t r e u n t e r m e a u p r o c è s p a r ce mot i f . D a n s un E t a t d e 

d r o i t , il f au t q u e la j u s t i c e s t a t u e s u r les d r o i t s et d e v o i r s d é f i n i s p a r la loi (...) 

Q u a n t à la m a n i è r e d o n t le p r o c è s a é t é m e n é , la c o u r r e l ève q u e les 3 1 3 j o u r s 

d ' a u d i e n c e se son t é t a l é s s u r u n e p é r i o d e d e d e u x a n s e t d e m i . Le c a l e n d r i e r a d û m e n t 

t e n u c o m p t e d u fait q u e les [ r e q u é r a n t s ] n ' é t a i e n t p a s r e p r é s e n t é s et se h e u r t a i e n t 

é g a l e m e n t à d ' a u t r e s d i f f i cu l t é s . Le j u g e l e u r a d o n n é u n t e m p s c o n s i d é r a b l e p o u r 

p r é p a r e r l e u r s t r è s l o n g u e s c o n c l u s i o n s finales, a u x q u e l l e s ils a t t a c h a i e n t , a j u s t e t i t r e , 

u n e g r a n d e i m p o r t a n c e . P o u r p r é p a r e r ces c o n c l u s i o n s , les [ r e q u é r a n t s ] d i s p o s a i e n t d u 

c o m p t e r e n d u i n t é g r a l d e s d é p o s i t i o n s d e v a n t [aHigh Court. L e fait q u e , p o u r u n e p a r t i e 

du p r o c è s , les [ r e q u é r a n t s ] n ' a i e n t p a s eu i m m é d i a t e m e n t a c c è s a u x c o m p t e s r e n d u s ne 

r e n d p a s le p r o c è s i n é q u i t a b l e . I n d é p e n d a m m e n t d u fait q u ' i l n ' e s t p a s o b l i g a t o i r e d e 

f o u r n i r u n c o m p t e r e n d u d e s d é b a t s , a u c u n é l é m e n t s u b s t a n t i e l n ' i n d i q u e q u e les 

[ r e q u é r a n t s ] a i e n t s u b i un p r é j u d i c e p o u r avoi r r eçu t a r d i v e m e n t les c o m p t e s r e n d u s 

q u o t i d i e n s d ' u n e p a r t i e d u p r o c è s . 

L o r s de l ' a u d i e n c e s u r l ' a p p e l , l ' a t t e n t i o n de la c o u r a é t é a p p e l é e s u r d e n o m b r e u s e s 

p a r t i e s d e s c o m p t e s r e n d u s d e s t é m o i g n a g e s et p l a i d o i r i e s . L a c o u r a au s s i e x a m i n é 

d ' a u t r e s p a r t i e s d e sa p r o p r e i n i t i a t i v e . D a n s t o u s les c a s , el le a é t é f r a p p é e p a r le so in , 

la p a t i e n c e et l ' é q u i t é m o n t r é s p a r le j u g e . Ce lu i - c i ava i t b i e n c o n s c i e n c e d e s d i f f i cu l tés 

a u x q u e l l e s les [ r e q u é r a n t s ] é t a i e n t c o n f r o n t é s d a n s la m e s u r e o ù ils n ' é t a i e n t p a s 

r e p r é s e n t é s , e t il e n a p l e i n e m e n t t e n u c o m p t e d a n s la façon d o n t il a m e n é le p r o c è s . 

L e s [ r e q u é r a n t s ] on t d é f e n d u l e u r c a u s e a v e c force et d é t e r m i n a t i o n , c o m m e ils l 'ont 

fait d e v a n t la c o u r d e c é a n s . C e r t e s , le j u g e a é c o u t é les a r g u m e n t s d e l ' avocat 

p r i n c i p a l \leading counset\ t r è s e x p é r i m e n t é d e [ M c D o n a l d ' s ] , m a i s il s ' es t a p p l i q u é avec 

é n e r g i e et é q u i t é à e x a m i n e r les p r o b l è m e s s o u l e v é s . C e l a r e s s o r t d u c o m p t e r e n d u d u 

p r o c è s et d u j u g e m e n t p r o n o n c é . Le j u g e n ' a p a s h é s i t é à c r i t i q u e r f r a n c h e m e n t 

[ M c D o n a l d ' s ] l o r s q u ' i l p e n s a i t q u e le c o m p o r t e m e n t d e la s o c i é t é le m é r i t a i t . E n o u t r e , 

la c o u r e s t d ' av i s q u e les [ r e q u é r a n t s ] o n t b é n é f i c i é d ' u n e m a r g e d e m a n œ u v r e 

c o n s i d é r a b l e d a n s la m a n i è r e d o n t ils on t p u p r é s e n t e r l e u r t h è s e ; n o t a m m e n t , le juge 

les a s o u v e n t a u t o r i s é s à c o n t r e - i n t e r r o g e r c e r t a i n s t é m o i n s t r è s l o n g u e m e n t . 

(...) [La c o u r ] e s t i m e q u e l ' a p p e l ne s a u r a i t ê t r e accue i l l i en tou t ou e n p a r t i e a u m o t i f 

q u e l ' a c t i o n a c o n s t i t u é u n a b u s d e s vo ies d e d r o i t ou q u e le p r o c è s n ' a p a s é t é 

é q u i t a b l e . » 

34. Les r e q u é r a n t s c o n t e s t a i e n t pa r a i l leurs c e r t a i n e s des conclusions 
du j u g e Bell au sujet du c o n t e n u du t r ac t . La C o u r d ' appe l s t a t u a en leur 
faveur sur p lus ieurs poin ts , r é s u m é s ainsi : 

« E n ce q u i c o n c e r n e la n u t r i t i o n , l ' a l l é g a t i o n s e l o n l a q u e l l e la c o n s o m m a t i o n 

d ' a l i m e n t s d e M c D o n a l d ' s e n t r a î n e r a i t u n r i s q u e b i e n r ée l d e c a n c e r d u s e i n e t d e 

l ' i n t e s t i n n ' a p a s é t é d é m o n t r é e . Q u a n t a u x s a l a i r e s et c o n d i t i o n s d e t r a v a i l , la c o u r 

j u g e q u e les a l l é g a t i o n s d i f f a m a t o i r e s figurant clans le t r a c t c o n s t i t u e n t d e s 

c o m m e n t a i r e s . 

E n p l u s d e s a c c u s a t i o n s q u e le j u g e a e s t i m é e s c o n f o r m e s à la v é r i t é ( l ' e x p l o i t a t i o n d e s 

e n f a n t s p a r la p u b l i c i t é , le fait q u e [ M c D o n a l d ' s ] p r é t e n d offr ir u n e a l i m e n t a t i o n p l e ine 

d e q u a l i t é s n u t r i t i o n n e l l e s et la r e s p o n s a b i l i t é d e M c D o n a l d ' s d a n s d e s p r a t i q u e s 

c r u e l l e s d ' é l e v a g e et d ' a b a t t a g e d e c e r t a i n s d e s a n i m a u x u t i l i s é s p o u r la f a b r i c a t i o n des 
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p r o d u i t s ) , l ' a l l é g a t i o n s e lon laquelle u n e p e r s o n n e q u i c o n s o m m e r é g u l i è r e m e n t d e s 

p r o d u i t s M c D o n a l d ' s a t o u t e s les c h a n c e s d ' a v o i r u n r é g i m e a l i m e n t a i r e r i c h e e n 

m a t i è r e s g r a s s e s , e t c . , ce q u i e n t r a î n e un r i s q u e b i en rée l d e m a l a d i e c a r d i a q u e , es t 

f o n d é e (...) » 

35. La C o u r d ' appe l réduis i t p a r c o n s é q u e n t le m o n t a n t des 
d o m m a g e s - i n t é r ê t s à ve r se r à M c D o n a l d ' s : c 'est ainsi que M"1" Steel fut 
c o n d a m n é e à ve r se r un to ta l de 36 000 G B P et M. Mor r i s un to ta l de 
40 000 G B P . La cour n ' a u t o r i s a pas les r e q u é r a n t s à sais ir la C h a m b r e 
des lords . 

36. Le 21 m a r s 2000, le comi té de sélect ion des r ecour s de la C h a m b r e 
des lords refusa lui aussi aux r e q u é r a n t s l ' au to r i sa t ion de saisir celle-ci. 

IL LE D R O I T E T LA P R A T I Q U E INTERNES P E R T I N E N T S 

A. D i f f a m a t i o n 

37. En droi t angla i s , l 'act ion en d i f famat ion a p o u r objet de ré tab l i r la 
r é p u t a t i o n du d e m a n d e u r et d ' i n d e m n i s e r celui-ci du pré judice r é s u l t a n t 
de la publ ica t ion abusive de déc la ra t ions d i f famato i res le c o n c e r n a n t . 

38 . C 'es t au d e m a n d e u r qu' i l a p p a r t i e n t de p rouve r la « p u b l i c a t i o n » . 
En droi t , 

« t o u t e p e r s o n n e q u i es t à l ' o r ig ine d ' u n e p u b l i c a t i o n d i f f a m a t o i r e , e f f ec tue ou 

a u t o r i s e ce l le -c i , y p a r t i c i p e ou l ' a p p r o u v e , e n es t t o u t a u s s i r e s p o n s a b l e c ju ' une 

p e r s o n n e q u i r e m e t la p u b l i c a t i o n e n m a i n s p r o p r e s ou l ' e x p é d i e à a u t r u i . Il n ' e s t p a s 

n é c e s s a i r e q u e la p e r s o n n e a i t r é d i g é ou i m p r i m é les é l é m e n t s d i f f a m a t o i r e s . T o u s c e u x 

q u i son t c o n j o i n t e m e n t à l ' o r i g i n e d e la c o m m i s s i o n d ' u n a c t e d é l i c t u e l (dé l i t civil) s o n t 

c o n j o i n t e m e n t et s o l i d a i r e m e n t r e s p o n s a b l e s . C e l t e r è g l e s ' a p p l i q u e à la d i f f a m a t i o n 

c o m m e à t o u t a u t r e a c t e d é l i c t u e l . » ( juge Bel l , p a g e 5 d u j u g e m e n t c o n c e r n a n t les 

r e q u é r a n t s ) 

39. U n e except ion de vér i té s ' app l ique lorsque la déc l a r a t i on 
d i f famato i re est en s u b s t a n c e vra ie . C 'es t au d é f e n d e u r qu' i l i ncombe de 
p rouve r la vé rac i t é des propos selon le c r i t è re de la plus forte p robab i l i t é . 
La p reuve de la b o n n e foi du dé fendeur , qu i croyait à l ' exac t i tude de la 
déc l a ra t ion , ne cons t i tue pas un moyen de défense en m a t i è r e de 
d i f famat ion . Le dro i t angla i s r econna î t c e p e n d a n t q u e la c i rcons tance 
q u e la déc l a r a t i on ait é té un « c o m m e n t a i r e de b o n n e foi» peu t servir de 
moyen de défense à condi t ion qu ' i l soit é tabl i q u e la déc l a r a t i on 
d i f famato i re é ta i t b ien un c o m m e n t a i r e , et non pas u n e asse r t ion de fait, 
et qu ' e l l e é ta i t fondée sur un e n s e m b l e d ' é l é m e n t s don t le d é f e n d e u r doit 
p rouve r la vé rac i t é . 

40. En p r inc ipe , une socié té , c o m m e r c i a l e ou non, peu t i n t e n t e r une 
ac t ion en d i f famat ion pour p r o t é g e r sa r é p u t a t i o n de société d a n s la 
m e s u r e où une déc l a r a t i on d i f famato i re r i sque d'y p o r t e r a t t e i n t e . C e 
pr inc ipe souffre cmelques e x c e p t i o n s : en ve r tu de l ' in té rê t g é n é r a l 
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vou lan t q u e les c i toyens pu i ssen t c r i t i que r sans en t r aves les o r g a n i s m e s 
d é m o c r a t i q u e m e n t é lus ou les services p lacés sous leur tu t e l l e , les 
collect ivi tés locales, les en t r ep r i s e s pub l iques et les pa r t i s po l i t iques ne 
peuven t pas e n g a g e r d 'ac t ions en d i f famat ion (voir Derbyshire County 
Council v. Times Newspapers Ltd, Appeal Cases 1993, p . 5 3 4 ; British Coal 
Corporation v. NUM (Yorkshire Area) and Capstick, non publ ié , 28 j u i n 
1996; et Goldsmith and another v. Bhoyrul, All England Law Reports 1997, 
vol. 4, p . 268) . 

B. A i d e j u d i c i a i r e p o u r u n e p r o c é d u r e e n d i f f a m a t i o n 

4 1 . T o u t au long de la pér iode en q u e s t i o n , l 'octroi de l 'aide jud ic ia i r e 
en m a t i è r e civile au R o y a u m e - U n i é t a i t régi pa r la loi de 1988 sur l 'aide 
jud ic i a i r e (Légal Aid Act 1988). En ve r tu du p a r a g r a p h e 1 de l ' annexe 2, 
pa r t i e II, de c e t t e loi, « [ l ]es p rocédure s c o n c e r n a n t en tout ou en pa r t i e 
u n e ques t i on de d i f f ama t ion» é t a i en t exc lues du sys t ème d 'a ide jud ic ia i re 
en m a t i è r e civile. 

42. La loi de 1999 sur l 'accès à la j u s t i c e (Access to Justice Act 1999) est 
e n t r é e en v igueur le 1 e r avril 2000, a lors q u e la p r o c é d u r e sur la p r é s e n t e 
affaire é ta i t dé jà achevée . Elle définit le cad re légal de l 'aide jud ic i a i r e en 
A n g l e t e r r e et au pays de Gal les . Le sys tème est a d m i n i s t r é p a r la 
commiss ion des services j u r i d i q u e s (« la c o m m i s s i o n » ) . Elle a in t rodui t 
u n c e r t a i n n o m b r e de r é fo rmes (il est pa r e x e m p l e p e r m i s de conclure 
des accords condi t ionne l s q u a n t aux honora i r e s d ' avoca t ) . C o m m e avan t , 
u n e a ide j ud i c i a i r e en m a t i è r e civile ne doit a priori pas ê t r e accordée pour 
des ac t ions en d i f famat ion ( p a r a g r a p h e 1 a) f) de l ' a n n e x e ) . N é a n m o i n s , 
l 'ar t icle 6 § 8 de la loi ouvre la possibil i té d ' un « f i n a n c e m e n t à t i t re 
e x c e p t i o n n e l » d i sc ré t ionna i r e pour les affaires qui ne re lèvent 
n o r m a l e m e n t pas de l 'aide j ud i c i a i r e . C e t t e disposi t ion p e r m e t au 
m i n i s t r e de la J u s t i c e (Lord Chancelier) n o t a m m e n t d ' a u t o r i s e r la 
commiss ion , si celle-ci en a fait la d e m a n d e , à oc t royer u n e a ide judiciaire 
à un pa r t i cu l i e r qu i est p a r t i e à u n procès en d i f famat ion . 

Le m i n i s t r e de la J u s t i c e a fourni à la commiss ion des ind ica t ions q u a n t 
aux types d 'affaires auxque l l e s il est suscept ib le de d o n n e r u n e sui te 
favorable . Il a précisé que de te l les affaires se ron t p r o b a b l e m e n t t rès 
r a r e s p u i s q u e le P a r l e m e n t a déjà décidé d a n s la loi de 1999 que les 
ca tégor ies d 'affaires qui ne re lèven t pas du r ég ime d ' a ide j ud i c i a i r e ne 
sont pas p r io r i t a i r e s . En plus du c r i t è re f inancier p r é s i d a n t à l 'octroi de 
l 'a ide j ud i c i a i r e , la commiss ion doit ê t r e convaincue que «le r è g l e m e n t 
de l 'affaire (...) revêt plus l a r g e m e n t u n i n t é r ê t g é n é r a l et q u e le 
f i n a n c e m e n t de la r e p r é s e n t a t i o n le s e r v i r a i t » , ou q u e l 'affaire «es t d ' une 
e x t r ê m e i m p o r t a n c e p o u r le c l i en t» , ou qu ' i l «es t d é m o n t r é de m a n i è r e 
conva incan t e q u ' e x i s t e n t d ' a u t r e s c i r cons tances excep t ionne l l es telles 
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q u e , sans financement publ ic de la r e p r é s e n t a t i o n , il se ra i t p r a t i q u e m e n t 
imposs ib le pour le c l ient d ' e n g a g e r la p r o c é d u r e ou de s'y dé fend re , ou q u e 
l ' absence d ' un financement publ ic pr ivera i t m a n i f e s t e m e n t le procès 
d ' é q u i t é ». 

43 . En A n g l e t e r r e et au pays de Ga l les , la règle veut q u e , en m a t i è r e 
civile, y compr i s d a n s les p rocédures en d i f famat ion , la p a r t i e qui 
succombe paye les frais et d é p e n s r a i s o n n a b l e m e n t exposés pa r la p a r t i e 
qu i l ' e m p o r t e . C e t t e règle s ' appl ique q u e les pa r t i e s ou l 'une d ' e n t r e elles 
a ien t ou non bénéficié de l 'aide j ud i c i a i r e . Il est en g é n é r a l d e m a n d é à u n e 
p a r t i e p e r d a n t e dont le financement é t a i t privé de payer les frais et 
d é p e n s de son adve r sa i r e si celui-ci a bénéficié de l 'aide j ud i c i a i r e . En 
r evanche , il n 'es t en g é n é r a l pas d e m a n d é à une p a r t i e p e r d a n t e qu i a 
bénéficié de l 'aide j ud i c i a i r e de payer les frais et d é p e n s d ' u n e p a r t i e 
g a g n a n t e qui a eu recours à un financement privé parce q u e 
l ' o rdonnance re la t ive aux frais r e n d u e con t re le p e r d a n t n ' es t 
n o r m a l e m e n t exécu to i r e q u e si le t r i buna l p r e n d une a u t r e o r d o n n a n c e , 
ce qui n ' a g u è r e lieu q u e lorsque la s i tua t ion financière de la p a r t i e ayan t 
bénéficié de l 'aide jud ic i a i r e s ' amél iore s e n s i b l e m e n t . 

C. M o d a l i t é s d u j u g e m e n t 

44. La loi de 1981 su r la C o u r s u p r ê m e dispose en son ar t ic le 69 : 

« 1. L o r s q u e , à la s u i t e d ' u n e d e m a n d e d e l ' u n e ou l ' a u t r e d e s p a r t i e s à u n l i t ige s u r 

l e q u e l la Queen'sBench Division do i t s t a t u e r , l a H i g h Court est c o n v a i n c u e q u ' i l e x i s t e : 

u n e c a u s e d ' a c t i o n p o u r u n e d i f f a m a t i o n v e r b a l e ou é c r i t e (...) 

la c a u s e est e n t e n d u e a v e c un j u r y , à m o i n s q u e la High Court n ' e s t i m e q u e le p r o c è s 

ex ige u n e x a m e n p r o l o n g é d e d o c u m e n t s ou de c o m p t e s , d e s i n v e s t i g a t i o n s s c i e n t i f i q u e s 

ou s u r le t e r r a i n q u ' u n ju ry n ' e s t p a s à m ê m e d ' e f f e c t u e r . » 

D . D o m m a g e s - i n t é r ê t s 

45. La r é p a r a t i o n à verser pour d i f famat ion est celle qui rep lace le 
p la ignan t dans la s i t ua t ion qui a u r a i t é té la s i enne s'il n 'avai t pas subi de 
to r t . Le p l a ignan t n ' a pas à p rouve r qu ' i l a ef fec t ivement souffert u n e 
p e r t e m a t é r i e l l e : il rev ient au j u r y (ou au j u g e , s'il s iège seul) d ' a l louer 
des d o m m a g e s - i n t é r ê t s suff isants p o u r r é t ab l i r la r é p u t a t i o n du 
p la ignan t et r é p a r e r la b lessure mora l e de celui-ci. 

46. Les règles de p r o c é d u r e civile ( R è g l e m e n t de la C o u r s u p r ê m e 
(RSC) , o r d o n n a n c e 46 , ar t ic le 2 § 1 a)) d i sposen t q u e , passé un dé la i de 
six a n s , il faut q u e le t r i buna l d o n n e son a u t o r i s a t i o n pour q u ' u n j u g e m e n t 
puisse ê t r e e x é c u t é . L ' a u t o r i s a t i o n de faire e x é c u t e r le j u g e m e n t n 'es t 
g é n é r a l e m e n t pas accordée au-de là de six ans ap rè s la d a t e à laquel le le 
j u g e m e n t é ta i t devenu exécu to i r e (National Westminster Bank pic v. Powney, 
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Chancery Division 1991, p . 339, AU England Law Reports 1990, vol. 2, p . 416, 
Court o/Appeal, et W.T. Lamb & Sons v. Rider, King's Bench Reports 1948, vol. 2, 
p . 3 3 1 , AU England Law Reports 1948, vol. 2, p . 402, Court o/Appeal). 

G R I E F S 

47. D a n s sa décis ion par t i e l l e du 22 oc tobre 2002, la C o u r a déc la ré 
i r recevables ce r t a in s des griefs e x p r i m é s p a r les r e q u é r a n t s . En ce qui 
conce rne les a u t r e s griefs, les r e q u é r a n t s d é n o n c e n t sur le t e r r a i n de 
l 'ar t icle 6 § 1 de la C o n v e n t i o n le c a r a c t è r e i néqu i t ab l e de la p r o c é d u r e , 
p r i n c i p a l e m e n t du fait qu ' i l s n 'on t pas é té a d m i s au bénéfice de l 'aide 
j ud i c i a i r e , et , sous l 'angle de l 'ar t ic le 10, ils se p l a ignen t q u e la p r o c é d u r e 
et son issue a ien t occas ionné une ingé rence d i s p r o p o r t i o n n é e dans 
l 'exercice de leur droi t à la l iber té d ' express ion . 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E D E L 'ARTICLE 6 § 1 DE LA 
C O N V E N T I O N 

48. Les r e q u é r a n t s soulèvent un c e r t a i n n o m b r e de poin ts l i t igieux sur 
le t e r r a i n de l 'ar t icle 6 § 1 de la Conven t ion , aux t e r m e s duque l : 

« ' T o u t e p e r s o n n e a d r o i t à ce C |ue s a c a u s e soi t e n t e n d u e é q u i t a b l c m c n t (...) p a r u n 

t r i b u n a l (...) q u i d é c i d e r a (...) d e s c o n t e s t a t i o n s s u r ses d r o i t s e t o b l i g a t i o n s d e c a r a c t è r e 

civil ( . . . ) . . 

Sous l 'angle de ce t t e d isposi t ion, les r e q u é r a n t s a r g u ë n t 
p r i n c i p a l e m e n t avoir é té privés d 'un procès équ i t ab le fau te d 'avoir 
bénéficié d ' une aide jud ic i a i r e . Ils s o u t i e n n e n t é g a l e m e n t q u e le procès a 
m a n q u é d ' équ i t é pa rce q u e le j u g e a déc idé d ' a d m e t t r e c o m m e é l é m e n t de 
p reuve une déc la ra t ion sous s e r m e n t faite p a r le second d ' e n t r e eux , qu'i l 
a à p lus ieurs repr i ses refusé de leur accorder des a j o u r n e m e n t s et a 
au to r i s é M c D o n a l d ' s à modif ier son a r g u m e n t a t i o n à un s t a d e avancé de 
la p r o c é d u r e . 

A. A i d e j u d i c i a i r e 

/. Arguments des parties 

a) Les requérants 

49. Les r e q u é r a n t s font r e m a r q u e r q u e le procès en cause est le plus 
long de l 'his toire j ud ic i a i r e ang la i se , q u e ce soit au civil ou au péna l . E n t r e 
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le dépô t de l 'acte in t roduc t i f d ' i n s t ance le 20 s e p t e m b r e 1990 et le refus 
pa r la C h a m b r e des lords le 21 m a r s 2000 d ' acco rde r aux r e q u é r a n t s 
l ' au to r i sa t ion de la sais ir - ce qu i r e p r é s e n t e la d u r é e to ta le de la 
p r o c é d u r e - se sont écoulés 9 ans et 6 mois . Avant le d é b u t du procès ont 
eu lieu 28 aud iences p r é l im ina i r e s , don t c e r t a i n e s ont d u r é j u s q u ' à 5 jours . 
Le procès devan t \a.High Court s 'est é ta lé du 28 j u i n 1994 au 13 d é c e m b r e 
1996, soit sur 2 ans et 6 mois , don t 313 j o u r s d ' aud i ence ainsi que ce r t a in s 
jours d e v a n t la C o u r d ' appe l pour des con t e s t a t i ons de décisions pr ises au 
cours du procès . Il a d o n n é lieu à environ 40 000 pages de d o c u m e n t s 
soumis c o m m e preuves et à l ' audi t ion de 130 t é m o i n s . L ' a u d i e n c e en 
appel a d u r é 23 j o u r s . L'affaire d a n s son e n s e m b l e a d e m a n d é 100 j o u r s 
de pla idoir ies . Les c o m p t e s r e n d u s des a u d i e n c e s d é p a s s e n t les 
20 000 pages . 

50. Le sys tème du con t r ad i c to i r e au R o y a u m e - U n i est fondé sur l ' idée 
que ju s t i ce peu t ê t r e faite si les p a r t i e s au litige ont la possibi l i té de 
p r é s e n t e r leurs p reuves et d ' éva luer celles déposées p a r l ' adversa i re 
d a n s des condi t ions d ' éga l i t é r a i sonnab l e . A l ' époque de la p r o c é d u r e en 
ques t ion , la pu i ssance é c o n o m i q u e de M c D o n a l d ' s dépassa i t celle de 
n o m b r e u x pe t i t s pays (la société affichait en 1995 un chiffre d 'affaires 
mondia l d ' env i ron 30 mi l l ia rds de dol la rs a m é r i c a i n s ) , a lors que la 
p r e m i è r e r e q u é r a n t e é t a i t se rveuse à t e m p s pa r t i e l d a n s un bar , qu 'e l le 
gagna i t au m a x i m u m 65 G B P pa r s e m a i n e et q u e le second r e q u é r a n t 
é ta i t au c h ô m a g e et élevait seul son enfan t . L ' inéga l i té des a r m e s 
n ' au ra i t pas pu ê t r e plus g r a n d e . M c D o n a l d ' s a é t é r e p r é s e n t é e tout au 
long de la p r o c é d u r e p a r un Queen's Counsel e t u n junior counsel spécial isés 
en dro i t de la d i f famat ion et appuyés pa r une équ ipe de solicitors et 
d ' a s s i s t an t s admin i s t r a t i f s t r ava i l l an t p o u r l 'un des plus g rands cab ine t s 
angla is . Les r e q u é r a n t s on t é té ass is tés pa r des j u r i s t e s t rava i l l an t pro 
bono, qu i on t réd igé leur défense et les ont r e p r é s e n t é s p e n d a n t 8 j o u r s , 
d a n s le cad re de 5 d e m a n d e s , lors des 28 aud iences et appe l s 
p r é l i m i n a i r e s qu i d o n n è r e n t lieu au to ta l à 37 j o u r s de d é b a t s . Lors du 
procès sur le fond, des j u r i s t e s ont p la idé au nom des in t é res sés 
s e u l e m e n t trois fois. Il é ta i t difficile pour des jur i s tes sensibles à leur 
cause de p ropose r leur a ide car l 'affaire é ta i t t r op complexe pour q u e 
q u e l q u ' u n s'y « p l o n g e â t » s o u d a i n e m e n t e t , de p lus , les propos i t ions 
d 'a ide vena i en t g é n é r a l e m e n t d 'avoca ts et de solicitors j e u n e s et 
i n e x p é r i m e n t é s , qu i ne d i sposa ien t pas du t e m p s et des ressources 
nécessa i res pour ê t r e efficaces. 

5 1 . La c h a r g e d e p rouve r la vé rac i t é d 'un g r a n d n o m b r e d ' a l l éga t ions 
p o r t a n t sur des poin ts complexes t r è s divers pesai t sur les r e q u é r a n t s . En 
plus des inconvén ien t s , man i fe s t e s , qu ' i l y avai t à se t rouve r sans conseils 
e x p é r i m e n t é s p o u r dé f end re des po in t s de dro i t et pour i n t e r r o g e r et 
c o n t r e - i n t e r r o g e r des t é m o i n s devan t un t r i buna l , les r e q u é r a n t s ont 
m a n q u é des ressources nécessa i res p o u r faire des pho tocopies , a c h e t e r 
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les c o m p t e s r e n d u s de c h a q u e j o u r d ' a u d i e n c e , r e c h e r c h e r et i n t e r r o g e r 
des expe r t s , payer les d é p e n s des t é m o i n s et les frais de d é p l a c e m e n t 
ainsi q u e la prise de no tes lors des d é b a t s . T o u t ce q u e les r e q u é r a n t s 
pouva ien t e s p é r e r é ta i t de c o n t i n u e r : e x t é n u é s , ils ont dû d e m a n d e r des 
a j o u r n e m e n t s à p lus ieurs repr i ses lors du procès . 

52. Les r e q u é r a n t s s o u t i e n n e n t q u e s'ils ava ien t bénéficié d 'une aide 
judicia i re p o u r r e c h e r c h e r des t é m o i n s , en p r é p a r e r l ' audi t ion et en 
payer les d é p e n s e s , ils a u r a i e n t pu p rouve r la vérac i té de l 'une ou 
p lus ieurs des a l léga t ions qu i on t é té déc l a rées injust if iées, pa r exemple 
en ce qu i conce rne le r ég ime a l i m e n t a i r e et la ma lad i e d é g é n é r a t i v e , la 
sécur i t é a l i m e n t a i r e , l 'host i l i té au syndica l i sme ou le fait q u e ce r t a ins 
des a p p r o v i s i o n n e m e n t s en b œ u f de M c D o n a l d ' s à l ' é t r a n g e r p rovena ien t 
de zones r é c e m m e n t déboisées . En o u t r e , p a r m a n q u e d ' e x p é r i e n c e et de 
fo rma t ion j u r i d i q u e , les r e q u é r a n t s ont c o m m i s un ce r t a in n o m b r e 
d ' e r r e u r s en m a t i è r e p r o c é d u r a l e . S'ils ava ien t é té r e p r é s e n t é s , ils 
n ' a u r a i e n t p r o b a b l e m e n t pas r e t i r é six des sept moyens de leur appel 
inc ident ( p a r a g r a p h e 23 ci-dessus) et la déc l a r a t i on de H a r i n g e y n ' a u r a i t 
sans d o u t e pas é té a d m i s e c o m m e preuve ( p a r a g r a p h e 21 c i -dessus ) ; or 
c 'est s e u l e m e n t sur la base de l ' e r r e u r c o n t e n u e d a n s ce t t e déc l a r a t i on 
qu' i l a é té j u g é q u e le second r e q u é r a n t avait pa r t i c ipé à la publ ica t ion 
du t r ac t . 

b) Le Gouvernement 

53 . Le G o u v e r n e m e n t sou t i en t q u e la C o u r doit se m o n t r e r p r u d e n t e 
avan t d ' impose r aux E t a t s de fourni r une aide judiciaire en m a t i è r e civile, 
é t a n t d o n n é q u e c'est d é l i b é r é m e n t q u ' u n e telle obl iga t ion n ' a pas é té 
incluse d a n s la Conven t ion . A l ' inverse de ce qu i vau t en m a t i è r e péna le 
(ar t ic le 6 § 3 c)) , en m a t i è r e civile la Conven t i on laisse aux E ta t s 
c o n t r a c t a n t s le choix des moyens à employer pour g a r a n t i r un accès 
effectif à la j u s t i ce (le G o u v e r n e m e n t renvoie à l ' a r rê t Airey c. Irlande du 
9 oc tobre 1979, sér ie A n" 32, pp . 14-16, § 26) . Les E t a t s ne d i sposen t pas 
de ressources i l l imi tées p o u r financer l eu r s r é g i m e s d 'a ide j ud i c i a i r e ; il 
est pa r c o n s é q u e n t l ég i t ime qu ' i ls i m p o s e n t des res t r i c t ions à la possibil i té 
de bénéf ic ier d ' u n e tel le a ide d a n s c e r t a i n s types d 'affaires civiles de 
faible p r io r i t é , à condi t ion q u e les r e s t r i c t ions ne soient pas a rb i t r a i r e s 
(Winer c. Royaume-Uni, n" 10871/84, décision de la C o m m i s s i o n du 
10 ju i l l e t 1986, Décis ions et r a p p o r t s (DR) 48, pp. 189-190). 

54. Les o rganes de la C o n v e n t i o n se sont penchés à six repr i ses sur la 
ques t i on de la non-disponibi l i té en droi t angla is de l 'aide j ud i c i a i r e en 
m a t i è r e de d i f famat ion . Ils n 'on t d a n s a u c u n de ces cas cons t a t é de 
viola t ion de l 'ar t ic le 6 § 1 (Winer, décis ion p réc i t ée ; Munro c. Royaume-Uni, 
n" 10594/83, décision de la C o m m i s s i o n du 14ju i l le t 1987, D R 52, p. 158; 
H.S. et DM. c. Royaume-Uni, n" 21325 /93 , décision de la C o m m i s s i o n du 
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5 ma i 1993, non p u b l i é e ; Stewart-Brady c. Royaume-Uni, n"s 27436/95 et 
28406/95 , décision de la C o m m i s s i o n du 2 ju i l le t 1997, D R 90-B, p. 4 5 ; 
McVicar c. Royaume-Uni, n" 46311/99, C E D H 2002-III ; et A. c. Royaume-Uni, 
n" 35373/97, C E D H 2002-X) . 

55 . De l'avis du G o u v e r n e m e n t , la C o u r ne doit pas s ' éca r t e r de ce t t e 
j u r i s p r u d e n c e c o n s t a n t e d a n s la p r é s e n t e affaire, qui ne relève 
a b s o l u m e n t pas des c i r cons tances excep t ionne l l es d a n s lesquel les l 'octroi 
d ' u n e aide jud ic ia i r e sera i t « ind i spensab le à un accès effectif au j u g e » 
( a r r ê t Airey, pp . 14-16, § 26) . 

56. T o u t d ' abord , le G o u v e r n e m e n t avance q u e le droi t et les faits 
l i t igieux n ' é t a i e n t pas si complexes qu ' i ls r end i s sen t u n e a ide jud ic ia i r e 
essent ie l le . La m a n i è r e don t les r e q u é r a n t s ont m e n é leur défense et 
s o u t e n u leur d e m a n d e r econven t ionne l l e , le fait qu ' i l s soient p a r v e n u s à 
d é m o n t r e r de n o m b r e u s e s a l l éga t ions formulées d a n s le t r ac t , i nd iquen t 
qu ' i l s é t a i en t capab les de m a î t r i s e r t ou t e la complex i t é du droi t de la 
d i f famat ion tel qu ' i l s 'applicjuait à eux . 

57. E n s u i t e , le G o u v e r n e m e n t a r g u ë qu ' i l faut t en i r c o m p t e de ce que 
les r e q u é r a n t s ont bénéficié de conseils j u r i d i q u e s et d ' u n e r e p r é s e n t a t i o n 
pro bono à p lus ieurs occasions, en pa r t i cu l i e r pour ce r t a ines de leurs 
c o m p a r u t i o n s devant la C o u r d ' appe l et pour la r édac t ion de leur 
a r g u m e n t a t i o n . De plus , M"11' S teel et M. Mor r i s ont r a s s e m b l é au moins 
40 000 G B P pour financer leur défense et ont reçu l ' ass is tance de 
bénévoles sensibles à leur cause p o u r la pr ise de no tes et d ' a u t r e s t âches 
a d m i n i s t r a t i v e s . T a n t le j u g e Bell que la C o u r d ' appe l ont eu é g a r d au fait 
q u e les r e q u é r a n t s n ' ava i en t pas de fo rmat ion j u r i d i q u e . Le j u g e Bell, pa r 
e x e m p l e , les a a idés en r e f o r m u l a n t les ques t i ons posées aux t é m o i n s ; il 
n ' a pa r a i l leurs pas insis té su r les fo rmal i t és p rocédu ra l e s hab i tue l l e s , 
c o m m e celle en v e r t u d e laquel le les pla idoir ies doivent se l imi te r à la 
cause e x a m i n é e . La C o u r d ' appe l , q u a n t à elle, a noté d a n s son a r r ê t 
qu ' i l fallait p r o t é g e r les r e q u é r a n t s de leur m a n q u e de conna i s sances 
j u r i d i q u e s ; elle a effectué ses p r o p r e s r eche rches afin de co mp l é t e r les 
thèses déve loppées p a r les r ec |ué ran t s et a au to r i s é ceux-ci à soulever 
c o m m e moyen de défense au s t ade de l 'appel l ' a r g u m e n t selon lequel le 
t e x t e inc r iminé cons t i t ua i t un c o m m e n t a i r e de b o n n e foi, bien q u e ce 
moyen n ' eû t pas é té invoqué en p r e m i è r e in s t ance . Les r e q u é r a n t s 
vou la ien t q u e l 'affaire fit l 'objet de la plus g r a n d e publ ic i té possible, ce 
qui a é té le cas . Les a u d i e n c e s devan t \aHigh Court et la C o u r d ' appe l ont 
pr is auss i l o n g t e m p s pa rce q u e les j u g e s ont accordé aux r e q u é r a n t s une 
to ta le l a t i t ude pour p r é s e n t e r l eur thèse . Les dépos i t ions et plaidoir ies de 
M™ Stee l et de M. Mor r i s ont occupé la plus g r a n d e p a r t i e des aud iences . 

58. Selon le G o u v e r n e m e n t , on ne sau ra i t en tou t é t a t de cause p a r t i r 
du pr inc ipe que , si l 'octroi d ' une aide jud ic i a i r e avai t é té prévu pour les 
d é f e n d e u r s à une act ion en d i f famat ion , les r e q u é r a n t s en a u r a i e n t 
bénéficié . Le comi t é d 'a ide jud ic ia i r e de l ' époque ( au jourd 'hu i la 
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commiss ion des services j u r i d i q u e s ) a u r a i t eu à p r e n d r e u n e décision 
- c o m m e il le fait en m a t i è r e civile lo rsque l 'a ide jud ic ia i r e est prévue — 
sur la base d ' é l é m e n t s tels que le b ien-fondé de l 'affaire ou la q u e s t i o n de 
savoir si le coût de la p r o c é d u r e avai t des chances d ' ê t r e c o m p e n s é pa r le 
bénéfice q u e la p a r t i e recevant l 'aide en t i r e ra i t . Le G o u v e r n e m e n t 
sou t i en t q u e les r e q u é r a n t s ont publ ié des a l léga t ions d i f famato i res sans 
avoir vérifié au p réa lab le si elles é t a i e n t jus t i f iées , et q u e le con t r ibuab le 
ne devra i t pas avoir à payer p o u r les r eche rches q u e les r e q u é r a n t s 
a u r a i e n t dû effectuer avan t la publ ica t ion du t rac t , ou à s u p p o r t e r la 
c h a r g e de voir les r e q u é r a n t s mis en pos i t ion d 'éga l i té avec M c D o n a l d ' s , 
don t les d é p e n s e s aux lins du procès sont e s t i m é e s à plus de 10 mil l ions de 
G B P . 

2. Appréciation de la Cour 

59. La C o u r rappe l le q u e la C o n v e n t i o n a pour bu t de p r o t é g e r des 
dro i t s concre t s et effectifs. La r e m a r q u e vau t en pa r t i cu l i e r pour le droit 
d 'accès aux t r i b u n a u x , eu éga rd à la place é m i n e n t e q u e le droi t à un 
procès équ i t ab l e occupe d a n s une société d é m o c r a t i q u e ( a r r ê t Airey, 
préc i t é , pp. 12-14, § 24). Il est essent ie l à la no t ion de procès équ i t ab l e , 
t a n t au civil q u ' a u péna l , q u ' u n p la ideur se voie offrir la possibi l i té de 
dé fendre u t i l e m e n t sa cause devan t le t r i buna l (ibidem) et qu ' i l bénéficie 
de l 'égal i té des a r m e s avec son adve r sa i r e (voir, p a r m i de n o m b r e u x 
a u t r e s exemple s , De Haes et Gijsels c. Belgique, a r r ê t du 24 février 1997, 
Recueil des arrêts et décisions 1997-1, p . 238, § 53) . 

60. L 'a r t i c le 6 § 1 laisse à l 'E ta t le choix des moyens à employe r pour 
g a r a n t i r aux p l a ideu r s les d ro i t s s u s m e n t i o n n é s . L ' i n s t a u r a t i o n d 'un 
sys tème d 'a ide j ud i c i a i r e en cons t i t ue un, ma i s il y en a d ' a u t r e s , par 
e x e m p l e une s implif icat ion de la p r o c é d u r e (Airey, pp . 14-16, § 26, et 
McVicar, § 50) . 

6 1 . La ques t ion de savoir si l 'octroi d ' u n e aide jud ic i a i r e est nécessa i re 
pour q u e la p r o c é d u r e soit équ i t ab l e doit ê t re t r a n c h é e au r e g a r d des faits 
et c i r cons tances pa r t i cu l i e r s de c h a q u e espèce et d é p e n d n o t a m m e n t de la 
gravi té de l 'enjeu p o u r le r e q u é r a n t , de la complex i t é du droi t et de la 
p r o c é d u r e appl icables , ainsi q u e de la capac i t é du r e q u é r a n t de dé fendre 
ef fec t ivement sa cause (Airey, pp . 14-16, § 26 ; McVicar, §§ 48 et 5 0 ; P . , C. et 
S. c. Royaume-Uni, n" 56547/00, § 9 1 , C E D H 2002-VI; et auss i Munro, 
décision p réc i t ée ) . 

62. Toutefo is , le dro i t d 'accès aux t r i b u n a u x n 'es t pas abso lu ; il peu t 
d o n n e r lieu à des l imi ta t ions à condi t ion que celles-ci pou r su iven t un but 
l ég i t ime et soient p r o p o r t i o n n é e s (Ashingdane c. Royaume-Uni, a r r ê t du 
28 m a i 1985, sér ie A n" 93 , pp . 24-25, § 57). Il peu t pa r c o n s é q u e n t ê t r e 
accep tab le d ' impose r des l imi t a t ions à l 'octroi d ' une a ide jud ic ia i re 
n o t a m m e n t en fonct ion de la s i t ua t ion financière du p l a ideu r ou de ses 
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chances de succès d a n s la p r o c é d u r e (Munro, décis ion p r éc i t é e ) . En o u t r e , 
l 'E ta t n ' a pas p o u r obl iga t ion de c h e r c h e r à g a r a n t i r , au moyen de fonds 
publ ics , une égal i té des a r m e s to ta le e n t r e la p e r s o n n e ass i s tée et son 
adve r sa i r e , du m o m e n t q u e c h a q u e pa r t i e se voit offrir u n e possibi l i té 
r a i sonnab le de p r é s e n t e r sa cause d a n s des condi t ions qui ne la p lacen t 
pas d a n s u n e s i tua t ion de ne t d é s a v a n t a g e pa r r a p p o r t à son adve r sa i r e 
(De Haes et Gijsels, p réc i té , p. 238, § 53 , et auss i McVicar, § § 5 1 et 62) . 

63. La C o u r doit e x a m i n e r les faits de l 'espèce au r ega rd des c r i t è res 
qu i v i e n n e n t d ' ê t r e exposés . 

T o u t d ' abo rd , en ce qu i conce rne l 'enjeu de l 'affaire pour les 
r e q u é r a n t s , il est vrai q u e , c o n t r a i r e m e n t à la p r o c é d u r e en cause d a n s 
c e r t a i n e s affaires a n t é r i e u r e s dans lesquel les la C o u r a e s t imé q u e 
l ' ass is tance d ' un h o m m e de loi a u r a i t é té nécessa i re pour q u e le procès 
fût équ i t ab l e (voir, p a r e x e m p l e , Airey et P., C. et S. c. Royaume-Uni 
préc i t é s ) , celle don t il s 'agit ici n ' é t a i t pas d é t e r m i n a n t e pour des dro i t s 
et des re la t ions fami l iaux i m p o r t a n t s . Les o r g a n e s de la C o n v e n t i o n ont 
déjà observé par le passé q u ' u n e act ion en d i f famat ion , i n t r o d u i t e p o u r 
p r o t é g e r la r é p u t a t i o n d ' u n individu, doit ê t r e d i s t i nguée , pa r e x e m p l e , 
d ' une d e m a n d e en s é p a r a t i o n de corps , qu i r é g l e m e n t e les r a p p o r t s 
j u r i d i q u e s e n t r e deux individus et peu t avoir des conséquences g raves 
su r les éven tue l s en fan t s du couple (McVicar, § 6 1 , et Munro, décis ion 
p réc i t ée ) . 

Ce la di t , il faut r a p p e l e r que les r e q u é r a n t s n 'on t pas choisi d ' e n g a g e r 
u n e p r o c é d u r e en d i f famat ion mais ont agi en qua l i t é de d é f e n d e u r s afin 
de p r o t é g e r l eu r dro i t à la l iber té d ' express ion , droi t a u q u e l la Conven t i on 
accorde une g r a n d e i m p o r t a n c e ( p a r a g r a p h e 87 c i -dessous) . En o u t r e , les 
conséquences f inancières q u ' a eues p o u r les r e q u é r a n t s l ' impossibi l i té 
d a n s laquel le ils se sont t rouvés de conf i rmer l ' exac t i tude de 
c h a q u e d é c l a r a t i o n a t t a q u é e p o u r d i f famat ion n ' é t a i e n t pas négl igeables . 
M c D o n a l d ' s a d e m a n d é j u s q u ' à 100 000 G B P de d o m m a g e s - i n t é r ê t s et les 
m o n t a n t s oc t royés , m ê m e ap rè s r éduc t i on p a r la C o u r d ' appe l , é t a i en t 
élevés pa r r a p p o r t a u x faibles r evenus des r e q u é r a n t s : 36 000 G B P à la 
c h a r g e de la p r e m i è r e r e q u é r a n t e qui , à l ' époque d u procès , é ta i t ser­
veuse d a n s u n b a r et g a g n a i t environ 65 G B P pa r s e m a i n e , et 4 0 0 0 0 G B P 
à la c h a r g e du second r e q u é r a n t , un p a r e n t seul et au c h ô m a g e 
( p a r a g r a p h e s 9, 14 et 35 c i -dessus) . M c D o n a l d ' s n ' a pas , à ce j o u r , 
c h e r c h é à faire e x é c u t e r ces décis ions , mais les r e q u é r a n t s ne pouva ien t 
ni p r éd i r e u n e tel le s i t ua t i on ni c o m p t e r dessus . 

64. En ce qui conce rne la complex i t é de la p r o c é d u r e , la C o u r 
r appe l l e qu 'e l l e a c o n s t a t é d a n s l ' a r rê t McVicar (p réc i té , § 55) q u e le 
droi t angla is de la d i f famat ion et les règles de p r o c é d u r e civile 
appl icables d a n s l 'affaire en ques t i on n ' é t a i e n t pas su f f i samment 
complexes p o u r ex iger l 'octroi d ' une aide j ud i c i a i r e . M. McVicar avai t 
vu pese r sur lui, en sa q u a l i t é de d é f e n d e u r à l 'ac t ion, la c h a r g e de 
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p rouve r une seule a l légat ion m a j e u r e sur la base de t é m o i g n a g e s et 
expe r t i s e s , don t c e r t a i n s ava ien t é t é exclus ca r il n 'ava i t pas r e s p e c t é le 
r è g l e m e n t du t r i buna l . Il avai t é g a l e m e n t dû p rocéde r à u n e x a m e n 
approfondi des é l é m e n t s de p reuve soumis pour le d e m a n d e u r et 
c o n t r e - i n t e r r o g e r les t é m o i n s et les expe r t s ci tés p a r ce d e r n i e r au cours 
d ' u n procès qu i avait d u r é u n peu p lus de d e u x s e m a i n e s . 

65 . La p r o c é d u r e à laquel le les r e q u é r a n t s é t a i e n t d é f e n d e u r s fut 
d ' une tou t a u t r e a m p l e u r . Le procès en p r e m i è r e i n s t ance a d e m a n d é 
313 j o u r s d ' aud i ence , p r écédés de 28 d e m a n d e s inc iden tes . L ' aud ience 
sur l ' appe l a d u r é 23 j o u r s . Les faits q u e les r e q u é r a n t s deva i en t p rouver 
é t a i en t e x t r ê m e m e n t c o m p l e x e s : ils ont d o n n é lieu à 40 000 pages de 
d o c u m e n t s soumis c o m m e preuves et à l ' aud i t ion de 130 t é m o i n s , dont 
un c e r t a i n n o m b r e d ' expe r t s qu i on t t é m o i g n é sur des sujets scient if iques 
c o m m e la n u t r i t i o n , le r ég ime a l i m e n t a i r e , la m a l a d i e d é g é n é r a t i v e et la 
sécur i t é a l i m e n t a i r e . Les ju r id i c t ions i n t e r n e s ont e s t imé q u e ce r t a ines 
des ques t i ons l i t igieuses é t a i en t t r op complexes pour q u ' u n j u r y pû t les 
c o m p r e n d r e et les app réc i e r c o n v e n a b l e m e n t . La l o n g u e u r du j u g e m e n t 
de p r e m i è r e in s t ance et de l ' a r rê t d e la C o u r d ' appe l - p lus de 1 100 pages 
au to ta l - a t t e s t e n t b ien du c a r a c t è r e dé ta i l l é et de la complex i t é des 
ques t ions de fait (voir n o t a m m e n t les p a r a g r a p h e s 18, 19, 30 et 49 
c i -dessus) . 

66. L'affaire n ' é ta i t pas s imple non plus sur le p l an du droi t . 
D ' i m p o r t a n t s p r o b l è m e s de droi t et de p r o c é d u r e deva ien t ê t r e réglés 
avant q u e le j u g e fût en m e s u r e de s t a t u e r sur le fond, y compr i s sur le 
sens à a t t r i b u e r aux t e r m e s employés d a n s le t r ac t , sur la q u e s t i o n de 
savoir si les r e q u é r a n t s é t a i e n t r e sponsab les de la publ ica t ion de celui-ci, 
sur la d i s t inc t ion e n t r e un fait et u n c o m m e n t a i r e , sur la recevabi l i té des 
p reuves et la modif icat ion de la d e m a n d e in t roduc t ive d ' i n s t ance . Au total , 
une c e n t a i n e de j o u r s ont é té consacrés aux pla idoi r ies , ce qu i a d o n n é lieu 
à 3 8 j u g e m e n t s écr i ts d i s t inc ts (ibidem). 

67. D a n s ce c o n t e x t e , la C o u r doi t a p p r é c i e r d a n s que l l e m e s u r e les 
r e q u é r a n t s on t pu se dé fendre ef fec t ivement m a l g r é l ' absence d 'a ide 
j ud i c i a i r e . D a n s l 'affaire McVicar p réc i t ée (§§ 53 et 60) , la C o u r a accordé 
une c e r t a i n e i m p o r t a n c e au fait q u e M. McVicar é ta i t u n j o u r n a l i s t e 
cult ivé et e x p é r i m e n t é , et qu ' i l avai t é t é r e p r é s e n t é avan t le p rocès sur le 
fond et lors de l ' appel p a r unsolicitor spécial isé en droi t de la d i f famat ion , 
a u q u e l il a u r a i t pu d e m a n d e r des éc l a i r c i s semen t s sur tou t po in t de droit 
ou de p r o c é d u r e don t il a u r a i t d o u t é . 

68 . En l ' espèce , les r e q u é r a n t s on t fait p r euve d ' u n e b o n n e capac i t é 
d ' express ion et d ' ingén ios i t é . Selon les t e r m e s de la C o u r d ' appe l , ils ont 
défendu leur cause «avec force et d é t e r m i n a t i o n » ( p a r a g r a p h e 33 
c i -dessus) . Ils sont p a r v e n u s à p rouve r la vérac i té d ' un c e r t a i n n o m b r e 
des déc l a r a t i ons i nc r iminées . Il n ' e s t pas c o n t e s t é qu ' i l s n ' a v a i e n t pas les 
moyens d ' a s s u m e r e u x - m ê m e s leur r e p r é s e n t a t i o n p a r un conseil et qu' i ls 
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a u r a i e n t r empl i les c r i t è r e s financiers de l 'octroi d ' u n e a ide j ud i c i a i r e . Des 
avocats et des solicitors ag i s san t pro bono l eur on t a p p o r t é l eur concours su r 
les poin ts de droi t et de p r o c é d u r e : leur a r g u m e n t a t i o n ini t ia le a é té 
réd igée pa r des j u r i s t e s , ils ont reçu des conseils p o n c t u e l l e m e n t et ont 
é t é r e p r é s e n t é s lors de cinq aud iences p r é l i m i n a i r e s ainsi q u e p a r trois 
fois lors du procès , y compr i s lors du recours devan t la C o u r d ' appe l 
c o n t r e la décision du j u g e de p r e m i è r e i n s t ance d ' a u t o r i s e r M c D o n a l d ' s à 
modif ier la d e m a n d e in t roduc t ive d ' i n s t ance ( p a r a g r a p h e 16 c i -dessus) . 
De plus , ils ont réuss i à col lecter u n e c e r t a i n e s o m m e sous forme de dons , 
ce qui l eur a p e r m i s p a r e x e m p l e d ' a c h e t e r les c o m p t e s r e n d u s des d é b a t s 
q u o t i d i e n s a u bout de v ingt -c inq j o u r s (ibidem). N é a n m o i n s , p o u r le gros 
de la p r o c é d u r e , y compr i s t ou t e s les aud iences consac rées à la ques t ion 
de savoir si les déc l a r a t i ons c o n t e n u e s d a n s le t r ac t é t a i e n t exac te s , ils ont 
agi seuls . 

69. Le G o u v e r n e m e n t insis te sur la l iber té d 'ac t ion cons idé rab le q u e 
les j u g e s i n t e r n e s , t a n t en p r e m i è r e in s t ance q u ' e n appe l , on t accordée 
aux r e q u é r a n t s , l eur d o n n a n t pa r là ac te des difficultés qu ' i l s 
r e n c o n t r a i e n t . L a C o u r e s t i m e toutefois que , d a n s une affaire d ' u n e 
tel le complex i t é , ni l 'aide occasionnel le de j u r i s t e s bénévoles , ni 
l ' ample ass i s tance et la g r a n d e l iber té d ' ac t ion q u e le j u g e a accordées 
aux r e q u é r a n t s , qui a s s u r a i e n t e u x - m ê m e s leur défense , ne s a u r a i e n t 
r e m p l a c e r la r e p r é s e n t a t i o n a s su rée avec c o m p é t e n c e et suivi par un 
j u r i s t e e x p é r i m e n t é cjui connaî t l 'affaire et le droi t de la d i f famat ion 
( c o m p a r e r P., C. el S. c. Royaume-Uni, p r éc i t é , §§ 93-95 et 99) . La d u r é e 
m ê m e de la p r o c é d u r e t é m o i g n e , d a n s une ce r t a ine m e s u r e , de 
l ' absence de conna i s sances j u r i d i q u e s et de l ' inexpér ience des 
r e q u é r a n t s . P a r a i l leurs , si ces d e r n i e r s ava ien t é té r e p r é s e n t é s , ils 
a u r a i e n t p e u t - ê t r e o b t e n u gain de cause sur l 'un ou p lus ieurs des 
inc iden t s dont ils se p l a ignen t p a r t i c u l i è r e m e n t , telle l ' admiss ion 
c o m m e é l é m e n t de p reuve de la déc l a r a t i on de H a r i n g e y (para ­
g r a p h e 21 c i -dessus) . Enfin, la différence e n t r e les d e g r é s d ' a s s i s t ance 
dont les r e q u é r a n t s et M c D o n a l d ' s ont bénéficié de la pa r t d ' h o m m e s 
de loi ( p a r a g r a p h e 16 ci-dessus) fut tel le qu 'e l l e n ' a pu, d a n s ce t t e 
affaire e x t r ê m e m e n t e x i g e a n t e , q u ' e n t r a î n e r un m a n q u e d ' é q u i t é , e n 
dép i t des g r a n d s efforts déployés p a r les j u g e s de p r e m i è r e in s t ance 
et d ' appe l . 

70. Il est vrai q u e la C o m m i s s i o n avai t déc la ré i r recevable u n e r e q u ê t e 
a n t é r i e u r e i n t r o d u i t e pa r les m ê m e s r e q u é r a n t s sur le t e r r a i n de l 'ar t icle 6 
§ 1 n o t a m m e n t (H.S. et D.M. c. Royaume-Uni, décis ion p réc i t ée ) , en 
obse rvan t q u e ceux-ci « s e m b l a i e n t ] m e n e r u n e défense op in i â t r e con t r e 
M c D o n a l d ' s , en dépi t du fait qu ' i l s ne bénéf ic ia ient pas d ' a ide j ud i c i a i r e 
(. . .)». La décision a toutefois é té a d o p t é e plus d 'un an avant le débu t du 
p rocès , à u n m o m e n t où l 'on n ' a u r a i t r a i s o n n a b l e m e n t pu prévoi r la d u r é e , 
l ' a m p l e u r et la complex i t é de la p rocédure qui a u r a i t l ieu. 
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71 . Le G o u v e r n e m e n t avance que , m ê m e si une aide jud ic i a i r e avait 
en pr incipe exis té pour les d é f e n d e u r s à des ac t ions en d i f famat ion , il 
a u r a i t fort b ien pu se faire qu 'e l l e ne fût pas a l louée d a n s un cas 
c o m m e celui-ci, q u e le m o n t a n t accordé fût p la fonné ou q u e son octroi 
fût s u b o r d o n n é à ce r t a ines a u t r e s condi t ions . Ce t a r g u m e n t ne convainc 
c e p e n d a n t p a s la Cour . La ques t i on de savoir si, dans l ' hypothèse où 
l 'a ide jud ic i a i r e a u r a i t ex is té , les r e q u é r a n t s en a u r a i e n t bénéficié 
relève de la p u r e spécu la t ion . Q u i plus est , si l 'aide jud ic i a i r e avait é té 
refusée ou s u b o r d o n n é e à des condi t ions f inancières ou a u t r e s 
r i goureuses , la C o u r au ra i t é té appe lée à t r a n c h e r sous l 'angle de la 
C o n v e n t i o n le m ê m e p r o b l è m e en subs t ance , celui de savoir si le refus 
de l 'aide judic ia i re , ou les condi t ions a t t a c h é e s à son octroi , r evena i en t à 
impose r une res t r i c t ion inéqu i t ab l e à la possibi l i té pour les r e q u é r a n t s de 
p r é s e n t e r l eu r défense de m a n i è r e effective. 

72. La C o u r conclut en conséquence q u e le fait q u e les r e q u é r a n t s 
n ' a i en t pas bénéficié d ' u n e aide jud ic ia i r e les a pr ivés de la possibi l i té de 
dé fendre ef fec t ivement leur cause devan t la j u s t i ce et a e n t r a î n é une 
inégal i té des a r m e s inaccep tab le avec M c D o n a l d ' s . Il y a donc eu 
violat ion de l 'a r t ic le 6 § 1 de la Conven t ion . 

B. L e s a u t r e s g r i e f s f o r m u l é s sur l e t e r r a i n d e l 'art ic le 6 § 1 

73. Les r e q u é r a n t s s o u t i e n n e n t é g a l e m e n t q u ' u n ce r t a in n o m b r e de 
décis ions spécif iques pr ises p a r les j u g e s au cours de la p r o c é d u r e ont eu 
des conséquences i néqu i t ab l e s c o n t r a i r e s à l 'ar t ic le 6 § 1 de la Conven t ion . 
Ainsi , ils se p l a ignen t q u e les c i r cons tances d a n s lesquel les la déc l a ra t ion 
de H a r i n g e y a é té a d m i s e c o m m e p reuve ( p a r a g r a p h e 21 ci-dessus) leur 
ait causé i n j u s t e m e n t u n pré judice , tout c o m m e le refus, p a r le j u g e Bell, 
de leur acco rde r des a j o u r n e m e n t s à u n c e r t a i n n o m b r e de repr i ses et la 
décis ion du m ê m e j u g e d ' a u t o r i s e r M c D o n a l d ' s à modif ier sa d e m a n d e 
in t roduc t ive d ' i n s t ance ( p a r a g r a p h e 24 c i -dessus) . 

74. Le G o u v e r n e m e n t nie q u e ces décis ions a ien t eu des conséquences 
i n é q u i t a b l e s ; il cons idère au con t r a i r e qu 'e l les ont m é n a g é un juste 
équi l ib re e n t r e les pa r t i e s à l ' ins tance . 

75. Pour a u t a n t q u e ces griefs pa r t i cu l i e r s soient fondés, la C o u r 
e s t ime qu ' i ls se t rouven t abso rbés p a r le grief pr incipal c o n c e r n a n t 
l ' absence d 'a ide j ud i c i a i r e , é t a n t donné q u e , m ê m e si elle n 'ava i t pas 
condui t à un r é s u l t a t différent , la r e p r é s e n t a t i o n pa r un conseil au ra i t 
pu a t t é n u e r les conséquences des décisions en cause à l ' égard des 
r e q u é r a n t s . 

76. C o m p t e t e n u du cons ta t de violat ion de l 'ar t icle 6 § 1 fau te d 'a ide 
judic ia i re , la C o u r j u g e qu ' i l n 'y a pas lieu d ' e x a m i n e r s é p a r é m e n t ces 
a u t r e s griefs . 
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II. SUR LA V I O L A T I O N A L L É G U É E DE L A R T I C L E 10 DE LA 
C O N V E N T I O N 

77. Les r e q u é r a n t s se p l a ignen t é g a l e m e n t d ' une violat ion de 
l 'ar t ic le 10 de la Conven t ion , aux t e r m e s d u q u e l : 

« 1. T o u t e p e r s o n n e a d r o i t à la l i b e r t é d ' e x p r e s s i o n . C e d r o i t c o m p r e n d la l i b e r t é 

d ' o p i n i o n et la l i b e r t é d e r e c e v o i r ou de c o m m u n i q u e r d e s i n f o r m a t i o n s ou d e s i d é e s 

s a n s q u ' i l p u i s s e y avo i r i n g é r e n c e d ' a u t o r i t é s p u b l i q u e s et s a n s c o n s i d é r a t i o n de 

f r o n t i è r e (...) 

2. L ' e x e r c i c e d e ces l i b e r t é s c o m p o r t a n t d e s d e v o i r s et d e s r e s p o n s a b i l i t é s p e u t ê t r e 

s o u m i s à c e r t a i n e s f o r m a l i t é s , c o n d i t i o n s , r e s t r i c t i o n s ou s a n c t i o n s p r é v u e s p a r la loi, q u i 

c o n s t i t u e n t d e s m e s u r e s n é c e s s a i r e s , d a n s u n e s o c i é t é d é m o c r a t i q u e , à la s é c u r i t é 

n a t i o n a l e , à l ' i n t é g r i t é t e r r i t o r i a l e ou à la s û r e t é p u b l i q u e , à la d é f e n s e d e l ' o r d r e et à 

la p r é v e n t i o n d u c r i m e , à la p r o t e c t i o n d e la s a n t é ou d e la m o r a l e , à la p r o t e c t i o n de la 

r é p u t a t i o n ou d e s d r o i t s d ' a u t r u t , p o u r e m p ê c h e r la d i v u l g a t i o n d ' i n f o r m a t i o n s 

c o n f i d e n t i e l l e s ou p o u r g a r a n t i r l ' a u t o r i t é et l ' i m p a r t i a l i t é du p o u v o i r j u d i c i a i r e . » 

A. A r g u m e n t s d e s p a r t i e s 

1. Les requérants 

78. Les r e q u é r a n t s sou l ignen t l ' i n t e r d é p e n d a n c e e n t r e les a r t ic les 6 et 
10 de la Conven t i on et s o u t i e n n e n t q u e la p r o c é d u r e i n t e r n e et son issue 
on t é té d i s p r o p o r t i o n n é e s car , n o t a m m e n t , ils ava ien t la c h a r g e d e 
p rouver , sans aide j ud i c i a i r e , la vé rac i t é des in fo rmat ions e x p r i m é e s d a n s 
le t rac t . 

79. Ce fa rdeau va à l ' cncon t re de l 'ar t icle 10. Les p r o b l è m e s soulevés 
d a n s le t r ac t é t a i en t des ques t ions d ' i n t é r ê t g é n é r a l et il est essent ie l en 
d é m o c r a t i e que celles-ci soient l i b r emen t et o u v e r t e m e n t d é b a t t u e s . 
Ex iger s t r i c t e m e n t la p reuve de c h a q u e a l l éga t ion e x p r i m é e d a n s le t r ac t 
es t c o n t r a i r e aux i n t é r ê t s de la d é m o c r a t i e et de la p lu ra l i t é pa rce q u e cela 
oblige ceux qu i n 'on t pas les moyens d ' e n g a g e r une p r o c é d u r e jud ic i a i r e de 
se r e t i r e r du d é b a t publ ic . Les ra isons pour lesquel les le dro i t angla i s 
au to r i s e une plus large c r i t ique des pouvoirs publics va len t pour la 
c r i t ique des g r a n d e s sociétés m u l t i n a t i o n a l e s , d ' a u t a n t q u e la forte 
pu i ssance é c o n o m i q u e de celles-ci se comb ine au fait qu 'e l les n 'on t pas à 
r é p o n d r e de l eu r s ac tes . A ce propos , les r e q u é r a n t s s ' appu ien t sur le 
p r inc ipe du droi t anglais selon lequel les a u t o r i t é s locales, les en t r ep r i s e s 
pub l iques et les pa r t i s po l i t iques ne peuven t e n g a g e r d ' ac t ions en 
d i f famat ion ( p a r a g r a p h e 40 c i -dessus) . 

80. Les r e q u é r a n t s exp l iquen t de surcro î t qu ' i l s ne sont pas les a u t e u r s 
d u t r ac t . Il est q u a s i m e n t impossible p o u r des m i l i t an t s qu i ne faisaient 
q u e d i s t r i b u e r u n t r ac t p o r t a n t sur des sujets c o n c e r n a n t t ou t e la p l anè t e 
de d é m o n t r e r la vé rac i t é de son c o n t e n u . E n tout é t a t de cause , les 
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ques t ions a b o r d é e s d a n s le t r a c t é t a i en t déjà du d o m a i n e publ ic et avaient 
é té p r é s e n t é e s , avec s e u l e m e n t q u e l q u e s différences m i n e u r e s , d a n s un 
t r ac t i m p r i m é et d i s t r ibué p a r Vegg ies con t r e lequel M c D o n a l d ' s n 'avai t 
pas p r o t e s t é ( p a r a g r a p h e 26 c i -dessus) . Les r e q u é r a n t s n ' ava ien t pas agi 
pa r malve i l l ance envers M c D o n a l d ' s et ils pensa i en t s i n c è r e m e n t q u e les 
in fo rma t ions c o n t e n u e s d a n s le t r ac t é t a i en t exac tes . 

81 . Enfin, les r e q u é r a n t s s o u t i e n n e n t que les d o m m a g e s - i n t é r ê t s 
a l loués é t a i e n t excessifs et d é p a s s a i e n t l a r g e m e n t leurs moyens . U n e loi 
qu i p r é suppose un pré judice sans q u e McDona ld ' s ait à p rouve r une 
q u e l c o n q u e baisse de son chiffre d 'affaires liée à la publ ica t ion du t rac t 
est con t r a i r e à la l iber té d ' express ion . 

2. Le Gouvernement 

82. Le G o u v e r n e m e n t avance q u ' e n l 'espèce les r e q u é r a n t s ne sont pas 
des j o u r n a l i s t e s r e sponsab le s m a i s des mi l i t an t s d ' un g roupe lancé dans 
u n e v igoureuse c a m p a g n e con t r e M c D o n a l d ' s . M"' c Steel et M. Morr i s 
n 'on t n u l l e m e n t t e n t é de pe ind re une image object ive, e n d o n n a n t pa r 
e x e m p l e à M c D o n a l d ' s l 'occasion de se dé fendre , et ils n 'ont 
a p p a r e m m e n t pas effectué de r eche rches avant de publ ie r le t r ac t . Q u e 
le droi t i n t e r n e impose au d é f e n d e u r la c h a r g e d ' é t ab l i r que les 
a l l éga t ions é t a i en t jus t i f iées n 'es t pas a r b i t r a i r e . Au c o n t r a i r e , cela 
t r adu i t le pr inc ipe o rd ina i r e voulan t q u e la pa r t i e qu i aff i rme u n fait le 
d é m o n t r e . D a n s de n o m b r e u x cas, il ne sera i t pas r a i sonnab le de 
d e m a n d e r à un p l a ignan t de p rouve r un é l é m e n t négatif , à savoir que 
tel le ou telle a l l éga t ion est fausse . A p a r t i r du m o m e n t où le dé f endeu r a 
e n t r e p r i s de publ ie r une déc l a ra t ion , il n ' e s t pas d é r a i s o n n a b l e de faire 
pese r su r lui la s imple c h a r g e d ' a p p o r t e r la p reuve , selon le c r i t è re de la 
plus forte p robab i l i t é , q u e la déc l a r a t i on é ta i t exac t e . 

83 . Le G o u v e r n e m e n t r e j e t t e l ' a r g u m e n t des r e q u é r a n t s selon lequel 
le fait q u e des sociétés m u l t i n a t i o n a l e s c o m m e M c D o n a l d ' s puissent 
dé fendre leur r é p u t a t i o n en e n g a g e a n t des p r o c é d u r e s en d i f famat ion 
cons t i tue u n e res t r i c t ion d i s p r o p o r t i o n n é e à la faculté pour les individus 
d ' e x e r c e r l eur droi t à la l ibe r té d ' express ion . Le G o u v e r n e m e n t n 'es t pas 
d ' accord avec l ' idée q u e l 'on p o u r r a i t é tab l i r un pa ra l l è l e avec la règle de 
droi t i n t e r n e en v e r t u de laque l le les pouvoirs publics et les par t i s 
po l i t iques n 'on t pas le dro i t de poursu iv re pour d i f famat ion . En effet, 
c e t t e in t e rd ic t ion se jus t i f ie p a r la volonté de p r o t é g e r le processus 
d é m o c r a t i q u e qu i exige que l 'on puisse s ' exp r imer et c r i t i que r l i b r emen t . 
La r é p u t a t i o n d ' u n e g r a n d e e n t r e p r i s e peu t ê t r e essent ie l le à son succès 
c o m m e r c i a l . O r la r éuss i t e c o m m e r c i a l e des e n t r e p r i s e s , que l le q u e soit 
l eur d imens ion , est i m p o r t a n t e p o u r la société à p lus ieurs t i t r e s , pa r 
e x e m p l e la c réa t ion de r ichesses , l ' é l a rg i s sement de l ' a ss ie t te de l ' impôt 
et la c réa t ion d ' emplo i s . En o u t r e , l ' idée fo rmulée p a r les r e q u é r a n t s , à 
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savoir q u e les «soc ié tés m u l t i n a t i o n a l e s » ne d e v r a i e n t pas bénéficier de la 
p ro t ec t i on j u r i d i q u e de leur r é p u t a t i o n est vague et i r réa l i s te , et il se ra i t 
difficile de concevoir et de m e t t r e en œ u v r e u n e légis lat ion en ce sens . La 
t hè se que M"" Steel et M . Mor r i s a v a n c e n t à t i t r e subs id ia i re , selon 
laque l le les m u l t i n a t i o n a l e s dev ra i en t avoir l 'obl igat ion de d é m o n t r e r 
qu ' e l l e s ont subi des p e r t e s , est é g a l e m e n t e r r o n é e . La défense de la 
r é p u t a t i o n d 'un p l a ignan t cons t i t ue en soi un bu t l ég i t ime et si l'on 
devai t faire de la pe r t e financière une ques t i on d é t e r m i n a n t e , cela 
impose ra i t aux deux pa r t i e s un fa rdeau t rès lourd en m a t i è r e de p reuve . 

84. Q u e c e r t a i n e s des déc l a r a t i ons d i f famato i res a i en t dé jà é té 
publ iées , par exemple d a n s le t rac t du g r o u p e Veggies , est , pour le 
G o u v e r n e m e n t , sans i m p o r t a n c e . U n e déc l a r a t i on ne devien t pas vraie 
s i m p l e m e n t parce qu 'e l le est r é p é t é e et , m ê m e l o r s q u ' u n e déc l a r a t i on 
est l a r g e m e n t diffusée et a é té publ iée p a r u n ce r t a in n o m b r e d ' a u t e u r s , 
la p a r t i e v ic t ime de la d i f famat ion doit ê t r e l ibre d ' e n g a g e r des pour su i t e s 
con t r e la p e r s o n n e de son choix. 

B. A p p r é c i a t i o n d e la C o u r 

85. Il ne p r ê t e pas à con t roverse e n t r e les p a r t i e s que la p r o c é d u r e en 
d i f famat ion et son issue ont cons t i tué une ingé rence , qui engage la 
responsab i l i t é de l 'Etat , d a n s le droi t des r e q u é r a n t s à la l iber té 
d ' express ion . 

8b. Il n 'est pas d a v a n t a g e con t e s t é , et la C o u r c o n s t a t e , que 
l ' ingérence é ta i t « p r é v u e p a r la loi». La C o u r c o n s t a t e é g a l e m e n t q u e le 
droi t angla i s de la d i f famat ion et son app l ica t ion en l 'espèce poursu iva ien t 
le bu t l ég i t ime de la « p r o t e c t i o n de la r é p u t a t i o n ou des dro i t s d ' a u t r u i » . 

87. La ques t ion ma jeu re à t r a n c h e r est celle de savoir si l ' ingérence 
é t a i t «néces sa i r e dans une société d é m o c r a t i q u e » . Les pr inc ipes 
f o n d a m e n t a u x c o n c e r n a n t ce t t e q u e s t i o n sont bien é tabl i s d a n s la 
j u r i s p r u d e n c e de la C o u r et on t é té r é s u m é s c o m m e suit (voir, pa r 
e x e m p l e , Hertel c. Suisse, a r r ê t du 25 août 1998, Recueil 1998-VI, 
pp . 2329-2330, § 46) : 

« i . La l i b e r t é d ' e x p r e s s i o n c o n s t i t u e l ' un d e s f o n d e m e n t s e s s e n t i e l s d ' u n e s o c i é t é 

d é m o c r a t i q u e , l ' u n e d e s c o n d i t i o n s p r i m o r d i a l e s d e son p r o g r è s et d e l ' é p a n o u i s s e m e n t 

de c h a c u n . S o u s r é s e r v e du p a r a g r a p h e 2 de l ' a r t i c l e 10, el le v a u t n o n s e u l e m e n t p o u r les 

« i n f o r m a t i o n s » ou « i d é e s » accue i l l i e s avec f a v e u r ou c o n s i d é r é e s c o m m e inof fens ives ou 

i n d i f f é r e n t e s , m a i s au s s i p o u r ce l l e s q u i h e u r t e n t , c h o q u e n t ou i n q u i è t e n t : a in s i le 

v e u l e n t le p l u r a l i s m e , la t o l é r a n c e et l ' e s p r i t d ' o u v e r t u r e s a n s l e s q u e l s ¡1 n ' e s t p a s d e 

« s o c i é t é d é m o c r a t i q u e » . T e l l e q u e la c o n s a c r e l ' a r t i c l e 10, e l le est a s s o r t i e d ' e x c e p t i o n s 

qu i a p p e l l e n t t o u t e f o i s u n e i n t e r p r é t a t i o n é t r o i t e , e t le b e s o i n d e la r e s t r e i n d r e doi t se 

t r o u v e r é t a b l i d e m a n i è r e c o n v a i n c a n t e (...) 

ii. L ' a d j e c t i f « n é c e s s a i r e », a u s e n s d e l ' a r t i c l e 10 § 2, i m p l i q u e u n « b e s o i n social 

i m p é r i e u x » . L e s E t a t s c o n t r a c t a n t s j o u i s s e n t d ' u n e c e r t a i n e m a r g e d ' a p p r é c i a t i o n p o u r 
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j u g e r d e l ' e x i s t e n c e d ' u n te l b e s o i n , m a i s el le se d o u b l e d ' u n c o n t r ô l e e u r o p é e n p o r t a n t à 
la fois s u r la loi e t s u r les d é c i s i o n s qu i l ' a p p l i q u e n t , m ê m e q u a n d e l l e s é m a n e n t d ' u n e 
j u r i d i c t i o n i n d é p e n d a n t e . L a C o u r a d o n c c o m p é t e n c e p o u r s t a t u e r e n d e r n i e r l ieu s u r le 
po in t d e savo i r si u n e « r e s t r i c t i o n » se conc i l i e avec la l i b e r t é d ' e x p r e s s i o n q u e p r o t è g e 
l ' a r t i c l e 10. 

iii. L a C o u r n ' a p o i n t p o u r t â c h e , l o r s q u ' e l l e e x e r c e son c o n t r ô l e , d e se s u b s t i t u e r a u x 

j u r i d i c t i o n s i n t e r n e s c o m p é t e n t e s , m a i s d e vé r i f i e r s o u s l ' a n g l e d e l ' a r t i c l e 10 les 

d é c i s i o n s q u ' e l l e s on t r e n d u e s e n v e r t u d e l e u r p o u v o i r d ' a p p r é c i a t i o n . Il ne s ' e n s u i t 

p a s q u ' e l l e do ive se b o r n e r à r e c h e r c h e r si l ' E t a t d é f e n d e u r a u s é d e ce p o u v o i r d e 

b o n n e foi, a v e c so in et d e façon r a i s o n n a b l e : il lui faut c o n s i d é r e r l ' i n g é r e n c e l i t i g i euse 

à la l u m i è r e d e l ' e n s e m b l e d e l ' a f fa i re p o u r d é t e r m i n e r si e l le é t a i t « p r o p o r t i o n n é e a u 

bu t l é g i t i m e p o u r s u i v i » et si les m o t i f s i n v o q u é s p a r les a u t o r i t é s n a t i o n a l e s p o u r la 

j u s t i f i e r a p p a r a i s s e n t « p e r t i n e n t s et s u f f i s a n t s » (...) C e f a i s a n t , la C o u r do i t se 

c o n v a i n c r e q u e les a u t o r i t é s n a t i o n a l e s on t a p p l i q u é d e s r è g l e s c o n f o r m e s a u x 

p r i n c i p e s c o n s a c r é s à l ' a r t i c l e 10 e t ce , d e s u r c r o î t , e n se f o n d a n t s u r u n e a p p r é c i a t i o n 

a c c e p t a b l e d e s fa i t s p e r t i n e n t s (...) » 

D a n s sa p r a t i q u e , la C o u r d i s t ingue e n t r e faits et j u g e m e n t s de va leur . 
Si la m a t é r i a l i t é des p r e m i e r s peu t se prouver , les seconds ne se p r ê t e n t 
pas à une d é m o n s t r a t i o n de leur e x a c t i t u d e . L o r s q u ' u n e déc la ra t ion 
s 'analyse en un j u g e m e n t de va leur , la p ropo r t i onna l i t é de l ' ingérence 
peu t ê t r e fonction de l ' exis tence d ' une base factuel le suff isante car , faute 
d ' une telle base , un j u g e m e n t de va leu r peu t lui auss i se révé le r excessif 
(voir, pa r e x e m p l e , Feldek c. Slovaquie, n° 29032/95, §§ 75-76, C E D H 
2 0 0 1 - V I I I ) . 

88. La C o u r doi t m e t t r e e n ba lance un c e r t a i n n o m b r e de fac teurs 
lorsqu 'e l le appréc ie la p r o p o r t i o n n a l i t é de la m e s u r e inc r iminée . T o u t 
d ' abord , elle cons t a t e q u e le t r ac t en cause con tena i t de t rès graves 
a l léga t ions p o r t a n t sur des sujets d ' i n t é r ê t géné ra l , c o m m e des p r a t i q u e s 
abusives et i m m o r a l e s en m a t i è r e d 'é levage et d ' emplo i , la dé fo res ta t ion , 
l ' exploi ta t ion d ' en fan t s et de leurs p a r e n t s pa r le biais d ' u n e publ ic i té 
agress ive et la ven te d ' a l i m e n t s ma l sa ins . La C o u r soul igne depuis 
l o n g t e m p s q u e « l ' express ion po l i t i que» , y compr i s sur des sujets d ' in­
t é r ê t géné ra l , exige un n iveau élevé de p ro tec t ion aux fins de l 'ar t icle 10 
(voir, pa r e x e m p l e , Thorgeir Thorgeirson c. Islande, a r r ê t du 25 j u i n 1992, 
sér ie A n" 239, et aussiHertel , p réc i té , p . 2330, § 47). 

89. Le G o u v e r n e m e n t fait r e m a r q u e r que les r e q u é r a n t s ne sont pas 
des j o u r n a l i s t e s , et ne d e v r a i e n t p a r c o n s é q u e n t pas bénéf ic ier du niveau 
élevé de p ro tec t ion accordé à la presse au t i t r e de l 'ar t ic le 10. La C o u r 
cons idère c e p e n d a n t q u e , d a n s une société d é m o c r a t i q u e , m ê m e des 
pe t i t s g roupes mi l i t an t s non officiels, c o m m e L o n d o n G r e e n p e a c e , 
doivent pouvoir m e n e r leurs act ivi tés de m a n i è r e effective et qu ' i l exis te 
un ne t i n t é r ê t g é n é r a l à a u t o r i s e r de tels g r o u p e s et les pa r t i cu l i e r s en 
d e h o r s du c o u r a n t d o m i n a n t à c o n t r i b u e r au déba t publ ic p a r la diffusion 
d ' i n fo rma t ions et d 'opin ions sur des sujets d ' i n t é r ê t g é n é r a l c o m m e la 
s a n t é et l ' e n v i r o n n e m e n t (voir, mutatis mulandis, Bowman c. Royaume-Uni, 
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a r r ê t du 19 février 1998, Recueil 1998-1, et Appleby et autres c. Royaume-Uni, 
n° 44306/98 , C E D H 2003-VI) . 

90. Ce la é t a n t , la C o u r a souvent exp l iqué q u e m ê m e la p resse « ne doit 
pas f ranchir ce r t a ines l imi tes , n o t a m m e n t q u a n t à la r é p u t a t i o n et aux 
d ro i t s d ' a u t r u i et à la nécess i té d ' e m p ê c h e r la d ivulga t ion d ' i n fo rma t ions 
conf ident ie l les (...) » (voir, p a r e x e m p l e , B lade t Troms0e7 Stensaasc. Norvège 
[ G C ] , n" 21980/03 , § 59, C E D H 1999-III). La g a r a n t i e q u e l 'ar t icle 10 offre 
aux j o u r n a l i s t e s en ce qui conce rne les c o m p t e s r e n d u s sur des ques t ions 
d ' i n t é r ê t g é n é r a l est s u b o r d o n n é e à la condi t ion que les in t é res sés ag i ssen t 
de bonne foi de m a n i è r e à fournir des in fo rma t ions exac te s et d ignes de 
crédi t d a n s le respec t de la déonto log ie j o u r n a l i s t i q u e (Bladet T r o m s e et 
Stensaas, § 65) ; la m ê m e règle doit s ' app l iquer aux a u t r e s p e r s o n n e s qui 
s ' e n g a g e n t d a n s le déba t publ ic . Il est vrai q u e la C o u r a r econnu q u e «la 
l ibe r té jou rna l i s t ique c o m p r e n d auss i le r ecours possible à u n e c e r t a i n e 
dose d ' e x a g é r a t i o n , voire m ê m e de p rovoca t ion» (voir, pa r e x e m p l e , 
B lade t T r o m s o et Stensaas, § 59, ou Prager et Oberschlick c. Autriche, a r r ê t du 
26 avril 1995, série A n" 313 , p . 19, § 38). Elle cons idère ainsi q u e l 'on doit 
t o l é re r un ce r t a in d e g r é d 'hyperbo le et d ' e x a g é r a t i o n d a n s u n t rac t 
m i l i t an t - et m ê m e s'y a t t e n d r e . Il r es te q u ' e n l 'espèce les a l léga t ions 
é t a i en t t rès graves et é t a i en t p r é s e n t é e s c o m m e des a s se r t ions de fait 
p lu tô t q u e c o m m e des j u g e m e n t s de va leur . 

9 1 . Les d e u x r e q u é r a n t s n ien t avoir pa r t i c ipé à l ' é labora t ion du t rac t 
( m ê m e si la High Court en a j u g é a u t r e m e n t : voir le p a r a g r a p h e 26 
ci-dessus) et sou l ignen t qu ' i l s pensa i en t s i n c è r e m e n t q u e son c o n t e n u 
é ta i t vé r id ique (voir la conclusion de la High Court au p a r a g r a p h e 28 
c i -dessus) . Ils s o u t i e n n e n t qu ' ex ige r de p e r s o n n e s qui ne font que 
d i s t r i bue r un t rac t de d é m o n t r e r la vérac i té de c h a q u e in fo rma t ion qu ' i l 
con t i en t fait pese r une cha rge in to lé rab le sur des mi l i t an t s c o m m e eux et 
con t r i bue p a r là m ê m e à é touffer le d é b a t publ ic . Ils cons idè ren t 
é g a l e m e n t q u e les g r a n d e s socié tés m u l t i n a t i o n a l e s ne devra i en t pas 
pouvoir e n g a g e r d ' ac t ions en d i f famat ion , du moins sans p reuve qu 'e l les 
ont subi u n e p e r t e f inancière . Ils d é n o n c e n t de surcroî t le fait q u e la loi ait 
pe rmis à M c D o n a l d ' s d ' i n t e n t e r u n e ac t ion en d i f famat ion et d 'avoir gain 
de cause alors q u e les in fo rma t ions f iguran t d a n s le t r ac t é t a i e n t pour une 
large pa r t déjà du d o m a i n e publ ic . 

92. A propos de ce d e r n i e r a r g u m e n t , la C o u r relève q u e la C o u r 
d ' appe l en a e x a m i n é un semblab l e et l'a é ca r t é au mot i f soit q u e les 
é l é m e n t s invoqués n ' é t aya i en t pas les a l l éga t ions f igurant d a n s le t rac t 
soit q u e les a u t r e s é l é m e n t s n ' é t a i e n t pas e u x - m ê m e s fondés. La C o u r 
n ' ape rço i t a u c u n e ra ison de conclure d i f f é r e m m e n t . 

93 . Q u a n t au gr ief se r a p p o r t a n t à la c h a r g e de la p reuve , la C o u r 
rappe l le avoir dit d a n s son a r r ê t McVicar que l 'obl igat ion faite au 
d é f e n d e u r à une act ion en d i f famat ion de p rouve r selon le c r i t è re 
appl icable en m a t i è r e civile q u e les a l léga t ions d i f famato i res é t a i en t 
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conformes à la vé r i t é ne se h e u r t a i t pas en p r inc ipe à l 'ar t ic le 10 (McVicar, 
préc i t é , § 87) . D a n s cet a r r ê t , elle a renvoyé à l ' a r rê t Blade t Troms0 et 
Stensaas, d a n s lequel elle avait observé qu' i l doit ex is te r des motifs 
pa r t i cu l i e r s pour re lever un j o u r n a l de l 'obl igat ion qu i lui incombe 
d ' h a b i t u d e de vérifier des déc l a r a t i ons factuel les q u e l 'on p r é t e n d 
d i f famato i res (McVicar, § 84) . 

94. La C o u r e s t ime en o u t r e q u e le fait que la p l a i g n a n t e en l 'espèce 
fût une g r a n d e société m u l t i n a t i o n a l e ne devra i t pas en pr inc ipe la priver 
du droi t de se dé fendre con t r e des a l léga t ions d i f famato i res ni re lever les 
r e q u é r a n t s de l 'obl igat ion de p rouve r la vé rac i t é des déc la ra t ions 
fo rmulées . C e r t e s , les g r a n d e s e n t r e p r i s e s s ' exposent i név i t ab l emen t et 
s c i e m m e n t à un e x a m e n a t t e n t i f de leurs ac tes e t , de m ê m e q u e p o u r les 
h o m m e s et les f e m m e s d 'affaires qui les d i r igen t , les l imi tes de la c r i t ique 
admiss ib le sont plus l a rges en ce qui les conce rne (Fayed c. Royaume-Uni, 
a r r ê t du 21 s e p t e m b r e 1994, sér ie A n" 294-B, p. 53 , § 75). Toutefo is , en 
plus de l ' in té rê t g é n é r a l q u e revêt un déba t l ibre su r les p r a t i q u e s 
c o m m e r c i a l e s , il ex is te u n in t é rê t c o n c u r r e n t à p r o t é g e r le succès 
c o m m e r c i a l et la viabil i té des e n t r e p r i s e s p o u r le bénéfice des 
ac t ionna i r e s et des employés ma i s auss i pour le b ien é c o n o m i q u e au sens 
l a rge . L ' E t a t j ou i t p a r c o n s é q u e n t d ' u n e m a r g e d ' app réc i a t i on q u a n t aux 
r ecour s don t u n e e n t r e p r i s e doit bénéficier en droi t i n t e r n e pour c o n t e s t e r 
la vérac i té d ' a l l éga t ions suscept ib les de nu i r e à sa r é p u t a t i o n et p o u r en 
l imi te r les effets (markt intern Verlag GmbH et Klaus Beermann c. Allemagne, 
a r r ê t du 20 n o v e m b r e 1989, série A n" 165, pp . 19-21, §§ 33-38). 

95. C e l a d i t , si un E t a t décide d ' acco rde r à une e n t r e p r i s e des recours à 
ce t t e fin, il est essent ie l , p o u r p r o t é g e r les i n t é r ê t s c o n c u r r e n t s que 
r e p r é s e n t e n t la l iber té d ' express ion et la l iber té des d é b a t s , q u ' u n e 
p r o c é d u r e équ i t ab le et l 'égal i té des a r m e s soient dans une ce r t a ine 
m e s u r e a s s u r é e s . La C o u r a cons t a t é q u e l ' absence d 'a ide j ud i c i a i r e avait 
privé la p r o c é d u r e en d i f famat ion d ' é q u i t é , au m é p r i s de l 'ar t icle 6 § 1. 
Pour a p p r é c i e r la p r o p o r t i o n n a l i t é de l ' ingérence au r e g a r d de l 'ar t icle 10, 
elle doit aussi p r e n d r e en cons idé ra t ion l ' inégal i té des a r m e s et les 
difficultés auxque l l e s les r e q u é r a n t s se sont h e u r t é s . Au vu de la loi en 
v igueur en A n g l e t e r r e et au pays de Gal les , les r e q u é r a n t s pouva ien t soit 
r e t i r e r le t r ac t et p r é s e n t e r leurs excuses à M c D o n a l d ' s , soit s u p p o r t e r la 
cha rge de d é m o n t r e r , sans a ide j ud i c i a i r e , la vérac i té des a l léga t ions qu'i l 
con t ena i t . La seconde solut ion r e p r é s e n t a n t un t ravai l i m m e n s e et 
complexe , la C o u r e s t ime q u ' u n j u s t e équi l ibre n 'a pas é té m é n a g é e n t r e 
la nécess i té de p r o t é g e r le droi t des r e q u é r a n t s à la l iber té d ' express ion et 
celle de p r o t é g e r les d ro i t s et la r é p u t a t i o n de McDona ld ' s . L ' i n t é r ê t plus 
g é n é r a l que r e p r é s e n t e la l ibre c i rcula t ion d ' i n fo rma t ions et d ' idées sur les 
act ivi tés de pu i s san te s sociétés c o m m e r c i a l e s , et l'effet i nh ib i t eu r 
po ten t i e l sur a u t r u i sont é g a l e m e n t d ' i m p o r t a n t s fac teurs à p r e n d r e en 
compte à cet éga rd , les g r o u p e s mi l i t an t s pouvan t l é g i t i m e m e n t et 
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f o r t e m e n t c o n t r i b u e r au déba t publ ic (voir, pa r exemple,Lingens c. Autriche, 
a r r ê t du 8 ju i l l e t 1986, série A n" 103, p . 27, § 44, Blade t T r o n r ^ e / Stensaas, 
§ 64, et Thorgeir Thorgeirson, p. 28, § 68) . Le m a n q u e d ' équ i t é et d ' éga l i t é 
d a n s la p r o c é d u r e a donc e m p o r t é en l 'espèce violat ion de l 'ar t icle 10. 

96. Pa r a i l leurs , la C o u r cons idère q u e le m o n t a n t des d o m m a g e s -
in t é r ê t s a u x q u e l s les r e q u é r a n t s ont é té c o n d a m n é s n ' a p e u t - ê t r e pas non 
plus m é n a g é le j u s t e équi l ib re voulu. En ve r tu de la Conven t i on tou t e 
décis ion acco rdan t des d o m m a g e s - i n t é r ê t s pour d i f famat ion doit 
p r é s e n t e r un r appor t r a i sonnab le de p ropo r t i onna l i t é avec l ' a t t e in t e 
causée à la r é p u t a t i o n (Tolstoy Miloslavsky c. Royaume-Uni, a r r ê t du 13 ju i l le t 
1995, sér ie A n" 3 16-B, pp. 75-76, § 49) . La C o u r re lève, d ' u n e p a r t , q u e les 
m o n t a n t s a u x q u e l s les r e q u é r a n t s ont finalement é té c o n d a m n é s en 
l 'espèce (36 000 G B P d a n s le cas de M"" Steel et 4 0 0 0 0 G B P d a n s le cas de 
M. M o r r i s ) , bien que r e l a t i v e m e n t m o d i q u e s au r ega rd des n o r m e s qui ont 
a c t u e l l e m e n t cours d a n s les affaires de d i f famat ion en A n g l e t e r r e et au 
pays de Gal les , é t a i en t t rès subs t an t i e l s si on les c o m p a r e aux revenus et 
moyens , des plus m o d e s t e s , des d e u x in t é re s sés . T o u t en a d m e t t a n t , 
d ' a u t r e pa r t , q u e les déc l a r a t i ons du t r ac t qu i furent j u g é e s m e n s o n g è r e s 
r e n f e r m a i e n t de graves a l l éga t ions , la C o u r observe q u e non s e u l e m e n t les 
p l a i g n a n t e s é t a i en t de pu i s san t e s socié tés c o m m e r c i a l e s ma i s q u e , en 
ve r tu des pr inc ipes du droit angla i s , elles n ' é t a i en t pas t e n u e s d ' é tab l i r , et 
n 'on t pas é tabl i , avoir en réa l i té subi une p e r t e f inancière à la su i te de la 
publ ica t ion du t r ac t dont le j u g e e s t i m a qu ' i l avait é té diffusé en « p lus ieurs 
mi l l i e r s» d ' e x e m p l a i r e s (voir le p a r a g r a p h e 45 ci-dessus et c o m p a r e r , p a r 
exemp\c, Herlel, p réc i té , p . 2331 , § 49) . 

97. C e r t e s , à ce j o u r , a u c u n e d é m a r c h e n 'a é té e n t r e p r i s e afin de faire 
e x é c u t e r les décis ions c o n d a m n a n t les r e q u é r a n t s à des d o m m a g e s -
i n t é r ê t s , mais il d e m e u r e q u e les s o m m e s subs tan t i e l l e s don t il s 'agit 
sont toujours exécu to i re s depu i s la décis ion de la C o u r d ' appe l . Dès lors, 
la C o u r e s t i m e que les d o m m a g e s - i n t é r ê t s accordés en l 'espèce é t a i en t 
d i sp ropo r t i onnés au but lég i t ime poursuivi . 

98. Pour conc lure , eu éga rd au m a n q u e d ' équ i t é de la p r o c é d u r e et au 
m o n t a n t d i sp ropo r t i onné des i n t é r ê t s , la C o u r juge qu ' i l y a eu violat ion de 
l 'ar t icle 10 de la Conven t i on . 

III. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

99. Aux t e r m e s de l 'ar t icle 41 de la Conven t ion , 

« Si la C o u r d é c l a r e qu ' i l y a e u v i o l a t i o n de la C o n v e n t i o n ou d e ses P r o t o c o l e s , e t si le 

d r o i t i n t e r n e de la H a u t e P a r t i e c o n t r a c t a n t e n e p e r m e t d ' e f f ace r q u ' i m p a r f a i t e m e n t les 

c o n s é q u e n c e s d e c e t t e v i o l a t i o n , la C o u r a c c o r d e à la p a r t i e l é sée , s'il y a l ieu , u n e 

s a t i s f a c t i o n é q u i t a b l e . » 
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A. D o m m a g e m a t é r i e l 

100. Les r e q u é r a n t s s o u t i e n n e n t q u e si l 'E ta t d é f e n d e u r avait d û m e n t 
p ro tégé les dro i t s qu ' i l s t i r en t des ar t ic les 6 et 10 de la Conven t ion , ils 
n ' a u r a i e n t pas eu à se dé fendre e u x - m ê m e s tout au long de la p r o c é d u r e 
en d i f famat ion , qui a d u r é plus de neuf ans . Ils r é c l a m e n t la r é m u n é r a t i o n 
d u t ravai l j u r i d i q u e qu ' i l s ont dû accompl i r au t aux appl icable aux 
p e r s o n n e s qui ne sont pas r e p r é s e n t é e s , c o n f o r m é m e n t aux règles de 
p r o c é d u r e civile, à savoir 9,25 G B P pa r h e u r e , p lus un m o n t a n t 
r a i sonnab le pour les frais de d é p l a c e m e n t . Sur la base de ce t aux , ils ont 
calculé qu ' i l s dev ra i en t t o u c h e r c h a c u n 21 478,50 G B P pour les 387 j o u r s 
qu ' i l s ont l 'un et l ' au t r e pas sés d e v a n t la j u s t i c e , ainsi q u e 100 233 GBP 
c h a c u n pour la p r é p a r a t i o n . L e u r d e m a n d e to ta le conjointe au t i t r e des 
frais engagés d a n s le c ad re de la p r o c é d u r e i n t e r n e s 'élève donc à 
243 423 G B P , m o n t a n t a u q u e l il faut a jou te r 31 194,84 G B P p o u r les frais 
de photocopie , c o m p t e s r e n d u s , c o m m u n i c a t i o n s t é l é p h o n i q u e s et 
d é p l a c e m e n t . 

101. Les r e q u é r a n t s p r i en t é g a l e m e n t la C o u r de prévoir d a n s son 
a r r ê t q u e , d a n s l ' hypothèse où M c D o n a l d ' s pa rv i end ra i t à faire exécu t e r 
la décis ion p a r laque l le 40 000 G B P de d o m m a g e s - i n t é r ê t s lui ont é té 
a l loués , l 'Eta t d é f e n d e u r devra i t leur r e m b o u r s e r la s o m m e versée . 

102. Le G o u v e r n e m e n t observe q u e les m o n t a n t s r é c l a m é s pa r les 
r e q u é r a n t s pour leur c o m p a r u t i o n devan t les t r i b u n a u x et le t ravai l 
p r é p a r a t o i r e qu ' i l s on t effectué ne re f lè ten t pas des frais ef fec t ivement 
exposés ou des s o m m e s ef fec t ivement p e r d u e s en ra i son des violat ions 
a l léguées des a r t ic les 6 § 1 et 10. Si les r e q u é r a n t s ava ien t bénéficié 
d ' u n e a ide jud ic ia i r e p o u r leur défense , les s o m m e s oc t royées à ce t i t re 
a u r a i e n t é té versées à leurs r e p r é s e n t a n t s en j u s t i c e ; l 'a ide jud ic ia i r e 
n ' a u r a i t en a u c u n cas cons t i tué une r é m u n é r a t i o n des r e q u é r a n t s eux-
m ê m e s . Q u a n t aux a u t r e s frais don t les in t é res sés soll ici tent le 
r e m b o u r s e m e n t , il est imposs ib le de savoir si, et d a n s que l le m e s u r e , 
d a n s l 'hypothèse où u n e aide j ud i c i a i r e a u r a i t é té p révue , les fonds 
publics accordés les a u r a i e n t couver t s . 

103. Pour ce qui conce rne la d e m a n d e des r e q u é r a n t s visant à ce que 
leur obl iga t ion soit pr ise en cha rge au cas où M c D o n a l d ' s voudra i t faire 
e x é c u t e r la décis ion p a r l aque l le des d o m m a g e s - i n t é r ê t s lui on t été 
a l loués , le G o u v e r n e m e n t exp l ique que ce t t e m a n i è r e de p rocéde r 
n ' ex i s te pas en droi t i n t e r n a t i o n a l et que si la C o u r accuei l la i t ce t t e 
d e m a n d e , cela sera i t c o n t r a i r e à l ' in té rê t l ég i t ime des pa r t i e s au 
c a r a c t è r e définit if de la p r o c é d u r e . 

104. La C o u r c o n s t a t e que les r e q u é r a n t s n 'on t soumis a u c u n é l é m e n t 
qu i a t t e s t e r a i t q u e le t e m p s qu ' i ls ont passé à p r é p a r e r et p r é s e n t e r leur 
défense d a n s la p r o c é d u r e en d i f famat ion leur a e f fec t ivement causé une 
p e r t e financière ; ils n 'on t p a r e x e m p l e pas p r é t e n d u q u e l 'un ou l ' au t re 
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d ' e n t r e eux eû t subi u n m a n q u e à g a g n e r parce qu ' i l n 'avai t pas bénéficié 
d ' u n e a ide jud ic i a i r e . Les r e q u é r a n t s ont déposé un é t a t dé ta i l l é des frais 
et des d é p e n s e s e n g a g é s mais ils ne d é c l a r e n t pas que leurs d é p e n s e s on t 
é t é s u p é r i e u r e s au m o n t a n t qu ' i l s ont o b t e n u grâce aux dons ( p a r a g r a p h e 
16 c i -dessus) . Dès lors, la C o u r n 'es t pas convaincue q u e les s o m m e s 
r é c l a m é e s r e p r é s e n t e n t des p e r t e s ou des dépenses réel les . 

105. La C o u r note é g a l e m e n t q u ' e n ra ison du t e m p s qui s 'est écoulé 
depu i s le p rononcé de la décis ion p a r laque l le les r e q u é r a n t s ont é té 
c o n d a m n é s à ve r se r des d o m m a g e s - i n t é r ê t s à McDona ld ' s , ce t t e socié té 
devra i t ob t en i r l ' au to r i sa t ion du t r i b u n a l p o u r pouvoir la faire e x é c u t e r 
( p a r a g r a p h e 46 c i -dessus) . D a n s ces condi t ions , et b ien qu 'e l le ait j u g é 
q u e la s o m m e a l louée é ta i t d i s p r o p o r t i o n n é e et co n t r a i r e à l 'ar t icle 10, la 
C o u r e s t ime qu 'e l l e n ' a pas à s t a t u e r sur ce point sous l 'angle de l 'ar t ic le 
41 pour l ' ins tan t . 

106. P a r t a n t , la C o u r n 'a l loue a u c u n e s o m m e au t i t r e du d o m m a g e 
m a t é r i e l . 

B. D o m m a g e m o r a l 

107. Les r e q u é r a n t s s o u t i e n n e n t q u e p e n d a n t les neuf a n n é e s au cours 
desque l l e s ils se sont dé fendus d a n s la p r o c é d u r e en d i f famat ion c o n t r e u n 
adve r sa i r e aussi pu i s san t , ils on t souffert de tens ions et d ' u n e angoisse 
cons idé rab les . Ils se s e n t a i e n t t e n u s de dé fendre leur cause coû te q u e 
coû te en raison de l ' i m p o r t a n c e des p r o b l è m e s e n j e u et de la nécess i té 
d 'un d é b a t publ ic . Ils en ont sacrifié l eur s a n t é ainsi q u e leur vie 
pe r sonne l l e et famil ia le . M m e S tee l a r e m i s à la C o u r des l e t t r e s de 
m é d e c i n s de m a r s 1995 et m a r s 1996 d a n s lesquel les il é ta i t a t t e s t é 
qu 'e l l e souffrait d ' une m a l a d i e liée au s t ress , agg ravée p a r la p r o c é d u r e . 
M. Mor r i s , qui élevait seul son enfan t , n ' a pas pu passe r a u t a n t de t e m p s 
qu ' i l l ' aura i t voulu avec son j e u n e fils. M m r Steel r éc l ame 15 000 G B P pour 
d o m m a g e mora l et M. Mor r i s 10 000 G B P , au m ê m e t i t r e . 

108. Le G o u v e r n e m e n t avance q u e , c o n f o r m é m e n t à la p r a t i q u e de la 
C o u r d a n s la g r a n d e major i t é des affaires p o r t a n t sur des m a n q u e m e n t s à 
l 'ar t ic le 10 et su r des violat ions p rocédu ra l e s de l 'ar t ic le 6, il n 'es t pas 
nécessa i re d ' a l louer une s o m m e au t i t r e du d o m m a g e mora l . Il n ' a pas 
é té d é m o n t r é q u e les r e q u é r a n t s a ien t souffert d ' u n plus g r a n d s t ress 
q u e q u i c o n q u e - r e p r é s e n t é ou non - pa r t i e à un l i t ige. De plus , re lève de 
la p u r e con jec tu re la q u e s t i o n d e savoir si et d a n s que l le m e s u r e les 
r e q u é r a n t s a u r a i e n t subi un s t ress m o i n d r e d a n s le cas où les violat ions 
des a r t ic les 6 et 10 n ' a u r a i e n t pas eu l ieu. E n tou t é t a t de cause , 
c o m p a r é s aux a u t r e s s o m m e s a l louées pa r la C o u r p o u r des violat ions 
graves de la Conven t ion , les m o n t a n t s r éc l amés sont , se lon le 
G o u v e r n e m e n t , excessifs. 
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109. La C o u r a c o n s t a t é des violat ions des a r t ic les 6 § 1 et 10 qui 
t i e n n e n t p r i n c i p a l e m e n t au fait q u e les r e q u é r a n t s on t dû effectuer eux-
m ê m e s le gros du t ravai l j u r i d i q u e nécessa i re p o u r ce t t e p r o c é d u r e 
e x c e p t i o n n e l l e m e n t longue et complexe afin de dé f end re leur dro i t à la 
l iber té d ' express ion . Dès lors, les in t é res sés ont dû c o n n a î t r e u n 
b o u l e v e r s e m e n t de leur vie et u n e anx ié t é a l lan t b ien au -de là de ceux 
q u ' a u r a i t eu à subir un p la ideur r e p r é s e n t é ; la C o u r p r e n d é g a l e m e n t 
ac te des p reuves médica les déposées p a r M m e S tee l à cet éga rd . Elle 
al loue donc p o u r d o m m a g e m o r a l 20 000 euros (EUR) à la p r e m i è r e 
r e q u é r a n t e et 15 000 E U R au second r e q u é r a n t . 

C. Fra is e t d é p e n s a f f é r e n t s à la p r o c é d u r e d e S t r a s b o u r g 

110. Les r e q u é r a n t s on t é té r e p r é s e n t é s devan t la C o u r p a r u n leading 
counsel et un junior counsel a insi q u e p a r un senior solicitor et un solicitor 
adjoint . 

Les deux avocats d é c l a r e n t avoir passé p lus ieurs c e n t a i n e s d ' h e u r e s sur 
l 'affaire mais , afin de c o n t e n i r les frais d a n s une l imi te r a i sonnab le , ils ont 
décidé de diviser p a r deux leur t a u x ho ra i r e (soit 125 G B P p o u r l 'un et 
87,50 G B P pour l ' au t re ) et de ne d e m a n d e r des h o n o r a i r e s q u e pour 
l ' équiva lent de 115 h e u r e s de t rava i l p o u r le leading counsel et 75 h e u r e s de 
t ravai l pour le junior counsel. En o u t r e , le leading counsel r é c l a m e la s o m m e 
de 5 000 G B P pour la p r é p a r a t i o n et la r e p r é s e n t a t i o n des r e q u é r a n t s à 
l ' audience du 7 s e p t e m b r e 2004, et le junior counsel la s o m m e de 2 500 G B P 
pour l ' aud ience . Le to ta l des hono ra i r e s p o u r le leading counsel s 'élève à 
19 375 G B P , auxque l l e s il faut a jou te r la t axe sur la va l eu r a joutée 
(TVA), et , p o u r le junior counsel, à 9062 ,50 G B P , plus TVA. 

Bien qu ' i l ait consacré envi ron 45 h e u r e s à l 'affaire, le senior solicitor ne 
d e m a n d e le p a i e m e n t q u e de 25 h e u r e s de t ravai l et divise son t aux 
hora i re pa r deux , ce qu i r a m è n e celui-ci à 175 G B P . Il r é c l a m e é g a l e m e n t 
la s o m m e de 2 000 G B P pour l ' aud ience . Le solicitor adjoint déc la re avoir 
consacré 145 h e u r e s à l 'affaire, ma i s ne d e m a n d e à ê t r e r é m u n é r é que 
pour 58 h e u r e s de t rava i l , à 75 G B P p a r h e u r e , soit la moi t i é de ses 
honora i r e s hab i tue l s . Il r é c l a m e 1 500 G B P pour l ' aud ience . Le m o n t a n t 
to ta l des honora i r e s Au senior solicitor s 'élève à 6 375 G B P , plus TVA, celui 
du solicitor adjoint à 5 850 G B P , plus TVA. 

P a r a i l leurs , les r e q u é r a n t s r e v e n d i q u e n t à ce t i t r e une s o m m e pour 
u n e p a r t i e du t rava i l qu ' i l s ont accompl i pour la p r o c é d u r e d e v a n t la 
Cour , à savoir 150 h e u r e s c h a c u n à 9,25 G B P l ' heu re , soit un to ta l de 
2 775 G B P . 

Enfin, ils r é c l a m e n t la s o m m e de 3 330 G B P p o u r les frais de 
d é p l a c e m e n t et de l o g e m e n t exposés pa r les q u a t r e j u r i s t e s et eux-
m ê m e s à l 'occasion de l ' aud ience . 
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Le m o n t a n t to ta l des frais et d é p e n s r é c l a m é s pour la p r o c é d u r e d e v a n t 
la C o u r s 'élève à 46 767,50 G B P , plus TVA. 

111. Le G o u v e r n e m e n t e s t ime qu ' i l é ta i t e x a g é r é et d é r a i s o n n a b l e de 
d e m a n d e r le concours de q u a t r e j u r i s t e s . Selon lui, la C o u r devra i t é c a r t e r 
la d e m a n d e liée aux coûts et aux frais de d é p l a c e m e n t du senior counsel et 
de l 'un des solicitors. Tou jours selon lui, les r e q u é r a n t s ne p e u v e n t 
l é g i t i m e m e n t d e m a n d e r le r e m b o u r s e m e n t de frais p o u r le t rava i l qu ' i l s 
on t accompl i pu i sque ce l t e pa r t i e de la d e m a n d e ne co r r e spond pas à u n e 
p e r t e f inancière ef fec t ivement subie . 

112. La C o u r rappe l le q u ' a u t i t r e de l 'ar t icle 41 d e la C o n v e n t i o n elle 
ne r e m b o u r s e q u e les frais et d é p e n s don t il est é tabl i qu ' i l s on t é t é 
r é e l l e m e n t et n é c e s s a i r e m e n t exposés en ra ison de la ou des viola t ions 
c o n s t a t é e s et sont d 'un m o n t a n t r a i sonnab le (voir, p a r e x e m p l e , Sahin 
c. Allemagne [ G C ] , n" 30943/96, § 105, C E D H 2003-VIII) . Il s 'ensui t 
qu ' e l l e ne peu t a l louer de ce chef u n e s o m m e p o u r les h e u r e s q u e les 
r e q u é r a n t s ont e u x - m ê m e s consacrées à l 'affaire pu i sque ce t emps - l à ne 
r e p r é s e n t e pas des frais qu ' i l s on t effect ivement a s s u m é s (Dudgeon 
c. Royaume-Uni (ar t ic le 50) , a r r ê t du 24 février 1983, série A n" 59, p. 10, 
§ 22, et Rotins c. Royaume-Uni, a r r ê t du 23 s e p t e m b r e 1997, Recueil 1997-V, 
pp. 1811-1812, §§ 42-44) . Il ressor t c l a i r e m e n t de la l ongueu r et de la 
précis ion des a r g u m e n t s p r é s e n t é s p a r les r e q u é r a n t s q u ' u n e g r a n d e 
q u a n t i t é de t ravai l a é té effectuée en leur n o m mai s , é t a n t d o n n é le 
n o m b r e assez r e s t r e in t de ques t ions l i t ig ieuses , on peu t d o u t e r de ce q u e 
la to ta l i t é de la s o m m e r é c l a m é e p o u r les frais ait é té n é c e s s a i r e m e n t 
e n g a g é e . T o u t b ien pesé , la C o u r a l loue 50 000 E U R à cet éga rd , moins 
les 2688 ,83 E U R déjà pe rçus du Conse i l de l 'Europe p a r la voie de 
l ' ass is tance jud ic i a i r e , plus tou t m o n t a n t pouvant ê t r e dû à t i t r e d ' impô t . 

D . I n t é r ê t s m o r a t o i r e s 

113. La C o u r j u g e a p p r o p r i é de c a l q u e r le t aux des i n t é r ê t s m o r a t o i r e s 
sur le t a u x d ' i n t é r ê t de la facilité de p rê t m a r g i n a l de la B a n q u e c e n t r a l e 
e u r o p é e n n e majoré de trois poin ts de p o u r c e n t a g e . 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit qu ' i l y a eu viola t ion de l 'ar t icle 6 § 1 de la Conven t i on ; 

2. Dit qu ' i l y a eu violat ion de l 'ar t ic le 10 de la Conven t ion ; 

3. Dit 
a) q u e l 'E ta t d é f e n d e u r doit ve r se r aux r e q u é r a n t s , d a n s les t rois mois 
à c o m p t e r du j o u r où l ' a r rê t s e r a devenu défini t i f c o n f o r m é m e n t à 
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l 'ar t icle 44 § 2 de la Conven t ion , les s o m m e s su ivan tes , à conver t i r en 
livres s t e r l ing à la d a t e du r è g l e m e n t : 

i. 2 0 0 0 0 E U R (vingt mil le euros) à la p r e m i è r e r e q u é r a n t e et 
15 000 E U R (quinze mille euros) au second r e q u é r a n t pour 
d o m m a g e mora l , 
ii. 47311 ,17 E U R ( q u a r a n t e - s e p t mille t rois cent onze eu ros dix-
sept cen t imes ) p o u r frais et d é p e n s , 
iii. tout m o n t a n t pouvant ê t r e dû à t i t r e d ' impô t sur lesdites 
s o m m e s ; 

b) q u ' à c o m p t e r de l ' exp i ra t ion dud i t délai et j u s q u ' a u v e r s e m e n t , ces 
m o n t a n t s se ron t à ma jo re r d ' un in t é rê t s imple à un t a u x égal à celui de 
la facilité de p rê t m a r g i n a l de la B a n q u e c e n t r a l e e u r o p é e n n e 
appl icable p e n d a n t c e t t e pé r iode , a u g m e n t é de trois poin ts de 
p o u r c e n t a g e ; 

4. Rejette la d e m a n d e de sa t is fact ion équ i t ab l e p o u r le su rp lus . 

Fai t en angla i s , pu is c o m m u n i q u é pa r écri t le 15 février 2005, en 
app l ica t ion de l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

Michae l O 'BOYLE 
Greffier 

M a t t i PELLONPÀÀ 
Prés iden t 





N O V O S S E L E T S K I c. U K R A I N E 
(Requête n" 47148/99) 

D E U X I È M E S E C T I O N 

A R R Ê T D U 22 F É V R I E R 2 0 0 5 1 

1. T e x t e f r ança i s o r i g i n a l . E x t r a i t s . 





ARRÊT NOVOSSELETSKI c. UKRAINE 95 

SOMMAIRE' 

Octroi d'un appartement à un autre bénéficiaire et procédure en annulation 
subséquente 

Article 8 

Domicile - Vie privée et familiale - Obligations positives - Octroi d'un appartement à un autre 
bénéficiaire et procédure en annulation subséquente - Durée de la procédure - Attitude des 
tribunaux - Organisation gouvernementale - Comportement des autorités publiques -
Conditions de restitution d'un appartement — Juste équilibre entre les intérêts concurrents 

* 

Le requérant s'était vu accorder par son employeur public, un institut, un droit 
d'occupation et de jouissance pour une durée indéterminée d'un appartement 
figurant à l'actif du bilan de l'institut. Le requérant alla s'installer 
provisoirement en Russie pour y préparer sa thèse, et sa femme s'établit 
temporairement dans une autre ville pour y suivre un traitement médical. 
L'institut annula le titre qu'il avait concédé au requérant pour l'octroyer à un 
autre employé, M. T. Celui-ci entra dans l 'appartement en l'absence du 
requérant. Après avoir constaté que les lieux étaient vides, il dressa une 
déclaration à ce sujet avec les témoins présents. Selon le requérant, ses affaires 
furent retirées de l 'appartement ou volées. A leur retour, le requérant et sa 
femme ne purent rejoindre l 'appartement déjà occupé, et durent s'installer 
contre leur gré chez des tiers. Le requérant entama une procédure en vue de 
récupérer l 'appartement et d'obtenir la réparation des préjudices moral et 
matériel. Il eut finalement gain de cause s'agissant de son droit à la libre 
jouissance de l 'appartement. Quant aux préjudices allégués, le juge releva 
notamment que la réparation du dommage moral dans le cadre de litiges locatifs 
n'était pas prévue par la loi. Entre-temps, le titre de propriété privée sur 
l 'appartement avait été accordé à la famille T. sur décision de l'institut. 
L'appartement étant occupé, les autorités judiciaires (huissier, parquet et 
tribunal) agirent afin d'assurer l'exécution de la décision de justice favorable au 
requérant. L'état d'insalubrité de l 'appartement rendit impossible la réintégration 
dans les lieux. En dépit des démarches entreprises par le requérant, cet état des 
lieux perdurait près de trois années plus tard. 

Article 8: pendant cinq années, le requérant a été privé de son appartement et 
obligé de vivre avec son épouse chez des tiers. Ses droits sur l 'appartement 
litigieux ont été finalement reconnus par le juge. A priori, la Cour n'est pas 
certaine que la complexité juridique de cette affaire était telle qu'elle nécessitât 
un procès comportant trois examens et durant jusqu'à trois ans, surtout eu égard 

1. R é d i g é p a r le g re f fe , il n e lie p a s la C o u r . 
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aux enjeux pour la vie privée et familiale du requérant. A supposer même que cela 
ait été le cas, l 'attitude des tribunaux vis-à-vis de la situation du requérant 
pendant le procès est en contraste marqué avec leur attitude par rapport à celle 
de la famille T. Si la situation de la famille T. a été bien prise en compte par les 
tribunaux, les juridictions en cause n'ont pas eu recours à tous les moyens à leur 
disposition afin de protéger la vie privée et familiale du requérant pendant la 
durée du procès. Les tribunaux ne se sont pas entièrement acquittés des tâches 
qui leur échoient en vertu des obligations positives incombant à l'Etat au regard 
de l'article 8. Il est vrai qu'avec la participation du parquet les tribunaux ont 
rétabli les droits du requérant à la jouissance de l 'appartement litigieux, quoique 
dans des délais excessifs. Toutefois, en l'espèce, ce constat n'équivaut pas à rétablir 
le droit au respect du domicile et de la vie privée et familiale du requérant. Le 
jugement favorable au requérant n'a pu être exécuté rapidement, en raison de ce 
qu'entre-temps, avec l'autorisation de l'institut, M. T. avait obtenu le titre de 
propriété sur l 'appartement. L'institut exerce des fonctions publiques qui lui sont 
attribuées par la loi sous le contrôle des autorités, à savoir la gestion et la 
distribution du fonds de logements d'Etat figurant à l'actif de son bilan, de sorte 
qu'il peut être considéré comme une «organisation gouvernementale» au sens de 
la jurisprudence. Ses actes ou omissions engagent la responsabilité de l'Etat. En 
tant que possesseur et gérant d'une partie du fonds de logements d'Etat, l'institut 
aurait pu réagir de manière plus adéquate face à la situation du requérant, par 
exemple en lui accordant un logement provisoire. L'institut n'a toutefois pris 
aucune initiative en ce sens. Bien au contraire, il donna son accord à la 
privatisation de l 'appartement litigieux pendant la procédure judiciaire, sans en 
informer le tribunal, ce qui a considérablement retardé l'exécution du jugement 
reconnaissant au requérant le droit à la jouissance de l 'appartement. Si l'institut 
était tenu de respecter également les droits de la famille T., la notion du «juste 
équilibre» présuppose des mesures visant à favoriser les deux parties. Or le 
Gouvernement n'a spécifié aucune mesure prise par l'institut à l'égard du 
requérant. Ensuite l 'appartement n'a été remis que tardivement à la disposition 
du requérant, et il était alors inhabitable. L'institut n'a entrepris aucune 
démarche en vue de réparer les dégâts constatés et de poursuivre en justice les 
responsables. Compte tenu des décisions judiciaires rendues en l'espèce et du 
comportement des autorités publiques impliquées dans l'affaire, l'Etat ne s'est 
pas acquitté de ses obligations positives consistant à rétablir et à protéger la 
jouissance effective par le requérant de son droit au respect de son domicile, de 
sa vie privée et familiale. 
Conclusion : violation (unanimité). 
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En l 'af fa ire N o v o s s e l e t s k i c. U k r a i n e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( d e u x i è m e sec t ion) , 

s i égean t en une c h a m b r e c o m p o s é e d e : 
M M . J . -P. COSTA, président, 

I . CABRAI, BARRETO, 
R . TÜRMEN, 
V . BUTKEVYCH, 
M . UGREKI IELIDZE, 

M " " ' S E . FURA-SANDSTRÖM, 
D.JOCIENÉ, juges, 

et de M""' S. DoLLÉ, grejjière de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 11 m a r s 2003 et 
1" février 2005, 

R e n d l ' a r rê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'origine de l 'affaire se t rouve une r e q u ê t e (n" 47148/99) d i r igée 
con t r e l 'Ukra ine et dont un ressor t i s san t de cet E t a t , M . R o m u a l d 
Nikola ïevi tch Novossele tski (« le r e q u é r a n t » ) , avai t saisi la C o m m i s s i o n 
e u r o p é e n n e des Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 4 oc tobre 1998 
en ve r tu de l 'ancien ar t ic le 25 de la Conven t i on de s a u v e g a r d e des Droi t s 
de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s («la C o n v e n t i o n » ) . 

2. Le g o u v e r n e m e n t uk ra in i en («le G o u v e r n e m e n t » ) est r e p r é s e n t é 
p a r son a g e n t e , M " " ' V . Loutkovska , du m i n i s t è r e de la J u s t i c e . 

3. Le r e q u é r a n t a l l égua i t en pa r t i cu l i e r q u e ses b iens ava ien t é t é volés 
à la su i te d ' u n e i n t e rven t ion illégale d a n s son a p p a r t e m e n t en son 
absence , et q u ' à cause de son expuls ion dudi t a p p a r t e m e n t il s 'é ta i t 
r e t rouvé avec sa f e m m e sans a u c u n abri et obligé de vivre chez des t iers , 
d a n s une a u t r e région du pays, d a n s des condi t ions ne p e r m e t t a n t pas une 
in t imi té familiale n o r m a l e . 

4 . La r e q u ê t e a é t é t r a n s m i s e à la C o u r le 1" n o v e m b r e 1998, d a t e 
d ' e n t r é e en v igueur du Protocole n" 11 à la Conven t ion (ar t ic le 5 § 2 
dudi t Pro tocole ) . 

5. Elle a é té a t t r i b u é e à la d e u x i è m e sect ion de la C o u r (ar t ic le 52 § 1 
du r è g l e m e n t ) . Au sein de celle-ci, la c h a m b r e c h a r g é e d ' e x a m i n e r 
l 'affaire (ar t ic le 27 § 1 de la Conven t i on ) a é té cons t i tuée c o n f o r m é m e n t 
à l 'ar t icle 26 § 1 du r è g l e m e n t . 

6. Pa r une décis ion du 11 m a r s 2003, la c h a m b r e a déc la ré la r e q u ê t e 
p a r t i e l l e m e n t recevable . 

7. T a n t le r e q u é r a n t q u e le G o u v e r n e m e n t ont déposé des 
observa t ions écr i tes sur le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . 
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La c h a m b r e ayant décidé a p r è s consu l t a t ion des p a r t i e s qu ' i l n 'y avait pas 
lieu de t en i r une a u d i e n c e consacrée au fond de l 'affaire (ar t ic le 59 § 3 
in fine du r è g l e m e n t ) , les pa r t i e s on t c h a c u n e soumis des c o m m e n t a i r e s 
éc r i t s s u r les observa t ions de l ' au t r e . 

8. Le \ " n o v e m b r e 2004, la C o u r a modifié la compos i t ion de ses 
sect ions (ar t ic le 25 § 1 du r è g l e m e n t ) . La p r é s e n t e r e q u ê t e a é té 
a t t r i b u é e à la d e u x i è m e sect ion ainsi r e m a n i é e (ar t ic le 52 § 1). 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

9. Le r e q u é r a n t est né en 1938 et rés ide à p r é sen t à O u s s o u r i s k , en 
Russ ie . 

A. G e n è s e d e l 'af fa ire 

10. Pa r un a r r ê t é du 2 j u i n 1995 pris en v e r t u de la loi sur l ' éduca t ion , 
le comi t é syndical de l ' Ins t i tu t p é d a g o g i q u e d 'E t a t de Mel i topol 
( « l ' i n s t i t u t » ) accorda au r e q u é r a n t , son employé , un dro i t d ' occupa t ion 
et de j ou i s sance pour u n e d u r é e i n d é t e r m i n é e (ордер) d ' un a p p a r t e m e n t 
de deux pièces (25,1 m 2 ) d a n s un i m m e u b l e à Mel i topol figurant à l 'actif 
du bilan de l ' ins t i tu t . 

11. En août 1995, le r e q u é r a n t d é m i s s i o n n a de l ' ins t i tu t et s ' ins ta l la à 
V l a d i m i r (Russie) en vue de p r é p a r e r sa thèse de doc to ra t . Avan t de 
p a r t i r , il e m m e n a son épouse à Kotovsk ( U k r a i n e ) où elle devai t suivre 
u n t r a i t e m e n t méd ica l . 

12. Le 5 oc tobre 1995, l ' ins t i tu t a n n u l a son a r r ê t é du 2 j u i n 1995 et 
accorda le droi t d 'occupa t ion et de j ou i s sance de l ' a p p a r t e m e n t en 
ques t i on à M. T., un a u t r e employé . 

13. Le 3 n o v e m b r e 1995, M. T . a c c o m p a g n é de q u a t r e t é m o i n s e n t r a 
d a n s l ' a p p a r t e m e n t . A p r è s avoir cons t a t é q u e celui-ci é ta i t vide, ils 
d r e s s è r e n t une d é c l a r a t i o n à ce sujet. Selon le r e q u é r a n t , ses affaires 
furent r e t i r ée s de cet a p p a r t e m e n t ou volées. 

14. En n o v e m b r e 1995, l ' épouse du r e q u é r a n t r e t o u r n a à Mel i topol . 
E t a n t d a n s l ' impossibi l i té de re jo indre l ' a p p a r t e m e n t déjà occupé par la 
famille T. , elle fut obl igée de r e p a r t i r à Kotovsk et de s ' ins ta l le r chez des 
p a r e n t s . En j a n v i e r 1996, le r e q u é r a n t r e n t r a à Mel i topol , puis rejoigni t 
son épouse à Kotovsk. 
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B. P r o c é d u r e d e r e s t i t u t i o n d e P a p p a r t e m e n t 

15. Fin février 1996, le r e q u é r a n t saisit le t r i buna l de Mel i topol d 'une 
d e m a n d e civile d i r igée con t r e l ' ins t i tu t en vue d ' ob ten i r la r é p a r a t i o n d u 
pré judice m o r a l et m a t é r i e l et de faire valoir son droi t à la l ibre jou i s sance 
de l ' a p p a r t e m e n t en ques t ion . L ' ins t i tu t , à son tour , déposa une d e m a n d e 
en vue de faire r e t i r e r au r e q u é r a n t ce dro i t . 

16. Le 15 m a i 1996, à la su i te de l ' i n te rven t ion du p r o c u r e u r sollicitée 
p a r le r e q u é r a n t , l ' ins t i tu t a n n u l a la décis ion du 5 oc tobre 1995 pour 
i l légali té et r é tab l i t les d ro i t s du r e q u é r a n t sur l ' a p p a r t e m e n t . 

17. Par un j u g e m e n t du 27 j u i n 1996, le t r i b u n a l d é b o u t a le r e q u é r a n t 
et accueil l i t la d e m a n d e de l ' ins t i tu t . Il c o n s t a t a n o t a m m e n t q u e , en ve r tu 
de la légis la t ion en v igueu r et du c o n t r a t de t ravai l conclu e n t r e l ' ins t i tu t 
et le r e q u é r a n t , ce d e r n i e r avai t p e r d u le droi t à la j ou i s sance de 
l ' a p p a r t e m e n t conce rné a p r è s avoir choisi un a u t r e lieu p e r m a n e n t d e 
rés idence . Le t r i buna l re leva é g a l e m e n t que , c o n f o r m é m e n t à la 
déc l a ra t ion du 3 n o v e m b r e 1995, cet a p p a r t e m e n t é ta i t vide au m o m e n t 
de son o u v e r t u r e . 

18. Sur protest de l 'adjoint du p r o c u r e u r de la rég ion de Zaporoj ié , le 
t r i buna l régional de Zaporoj ié , p a r un a r r ê t du 23 mai 1997, a n n u l a le 
j u g e m e n t du 27 j u i n 1996 et renvoya l 'affaire au t r i buna l de p r e m i è r e 
in s t ance pour r é e x a m e n . 

19. P a r u n j u g e m e n t du 28 avril 1998, le t r ibuna l de Mel i topol re je ta la 
d e m a n d e du r e q u é r a n t et repr i t en subs t ance le c o n t e n u du j u g e m e n t du 
27 j u i n 1996. 

20. A la su i te d ' u n pourvoi en cassa t ion d u r e q u é r a n t , le t r i buna l 
régional de Zaporoj ié , p a r un a r r ê t du 18 aoû t 1998, a n n u l a le j u g e m e n t 
du 28 avril 1998 et renvoya de nouveau l 'affaire au t r ibuna l de p r e m i è r e 
ins tance . En pa r t i cu l i e r , le t r i buna l régional releva q u e la ques t i on de la 
légal i té de la décis ion r e n d u e par l ' ins t i tu t le 5 oc tobre 1995, et accordan t 
à M. T . les d ro i t s su r l ' a p p a r t e m e n t en cause n 'avai t pas é té t r a n c h é e , 
a lors m ê m e q u e , su r protest du p rocu reu r , c e t t e décis ion avai t é té a n n u l é e 
par la su i te . En o u t r e , le t r i buna l no t a q u e l ' épouse du r e q u é r a n t , une 
a u t r e t i tu l a i r e du d ro i t d 'occupa t ion , n ' é t a i t a b s e n t e de l ' a p p a r t e m e n t 
q u e t e m p o r a i r e m e n t et pour des ra isons d ' o rd re médica l . Le t r ibuna l 
cons t a t a , n o t a m m e n t , q u e t rois des q u a t r e t é m o i n s qu i ava ien t signé la 
déc l a ra t ion du 3 n o v e m b r e 1995 à la d e m a n d e de M. T . n ' é t a i e n t pas 
p r é s e n t s au m o m e n t d e l ' ouve r tu re d e l ' a p p a r t e m e n t en ques t i on pa r ce 
d e r n i e r . 

2 1 . Pa r une o r d o n n a n c e du 2 d é c e m b r e 1998, faisant sui te à la décision 
de l ' ins t i tu t , le c o m i t é exécut i f du conseil munic ipa l de Mel i topol 
t r an s f é r a le d ro i t de p r o p r i é t é su r l ' a p p a r t e m e n t en cause à M. T. , u n e 
p e r s o n n e pr ivée . 
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22. P a r un j u g e m e n t du 6 j a n v i e r 1999, le t r i buna l de Mel i topol lit 
droi t à u n e p a r t i e des ex igences du r e q u é r a n t . P a r un a r r ê t du 16 février 
1999, le t r i buna l régional de Zaporoj ié conf i rma le j u g e m e n t du 6 j a n v i e r 
1999. Le t r i buna l c o n s t a t a , n o t a m m e n t , q u e l ' ins ta l la t ion du r e q u é r a n t à 
V l a d i m i r n ' é ta i t q u e provisoire et q u e le lieu p e r m a n e n t de sa rés idence 
res ta i t la ville de Mel i topol . En c o n s é q u e n c e , il r e connu t à ce d e r n i e r le 
dro i t à la l ibre j o u i s s a n c e de l ' a p p a r t e m e n t en ques t ion à Mel i topol . En 
r evanche , le t r i buna l re je ta la d e m a n d e en d o m m a g e s - i n t é r ê t s p r é s e n t é e 
pa r le r e q u é r a n t , a p r è s avoir relevé q u ' u n e o r d o n n a n c e du 15 février 1996 
avait mis un t e r m e à l ' e n q u ê t e péna le e n g a g é e du fait de la d i spa r i t ion de 
ses biens ( p a r a g r a p h e 36 ci -dessous) . A cet é g a r d , le t r i buna l e s t i m a q u e 
les p reuves recuei l l ies ne d é m o n t r a i e n t ni le m o n t a n t des p r é t e n t i o n s ni 
l ' exis tence du pré judice m a t é r i e l p r é t e n d u m e n t causé pa r l ' ins t i tu t 
dé f endeu r . En o u t r e , le t r i buna l no ta cpie « la r é p a r a t i o n du d o m m a g e 
mora l d a n s le cadre des li t iges locatifs n ' é t a i t pas prévue pa r la loi». 

23 . Le 17 mai 1999, le t r i buna l de Mel i topol lit pa rven i r au 
d é p a r t e m e n t du m i n i s t è r e de la J u s t i c e de l 'Ukra ine à Mel i topol l 'o rdre 
d ' exécu t ion du j u g e m e n t du 6 janvier 1999. 

24. Le 21 ma i 1999, l 'huissier de j u s t i c e c o n s t a t a q u e l ' a p p a r t e m e n t en 
ques t i on é ta i t occupé pa r la famille T . A la su i te de ce cons t a t , l 'huiss ier 
déposa a u p r è s du t r ibuna l de Meli topol une d e m a n d e en i n t e r p r é t a t i o n du 
j u g e m e n t du 6 j a n v i e r 1999. 

25. P a r une décision du 14 s e p t e m b r e 1999, le t r ibuna l re je ta ce t t e 
d e m a n d e au mot i f qu 'e l l e t enda i t non pas à l ' i n t e r p r é t a t i o n mais à la 
modificat ion du j u g e m e n t en cause . P a r a i l l eurs , le t r i buna l re leva q u e 

« L o r s d e l ' e x a m e n d e l ' a f fa i re civi le s u s m e n t i o n n é e , le t r i b u n a l ne d i s p o s a i t p a s 

d ' i n f o r m a t i o n s s u r le fait q u e le d r o i t d e p r o p r i é t é d e l ' a p p a r t e m e n t e n c a u s e (...) ava i t 

é t é t r a n s f é r é à u n e p e r s o n n e p r i v é e , p a r c e q u e [T. ] n ' e n ava i t p a s i n f o r m é le t r i b u n a l 

a l o r s q u ' i l a v a i t é t é i n t e r r o g é à l ' a u d i e n c e e n t a n t q u e t é m o i n . VA c ' e s t u n i q u e m e n t a p r è s 

le p r o n o n c é d u j u g e m e n t q u e ce fait a é t é r é v é l é . C e l a é t a n t , ni le t r i b u n a l ni le 

d e m a n d e u r , R . N . N o v o s s e l e t s k i , n ' é t a i e n t a u c o u r a n t de ce q u e l ' a p p a r t e m e n t ava i t é t é 

p r i v a t i s é , e t c 'es t p o u r c e t t e m ê m e r a i s o n q u e M . N o v o s s e l e t s k i ava i t d é p o s é u n e 

d e m a n d e t e n d a n t u n i q u e m e n t à s o n i n s t a l l a t i o n d a n s l ' a p p a r t e m e n t e n c a u s e et n o n 

p a s à l ' e x p u l s i o n d e [ T . ] . » 

Pa r un a r r ê t du 9 d é c e m b r e 1999, le t r i buna l régional de Zaporoj ié 
conf i rma c e t t e décision. 

26. En n o v e m b r e 1999, le p r o c u r e u r du p a r q u e t de Mel i topol 
in t roduis i t devan t le t r i buna l de Mel i topol u n e d e m a n d e favorable aux 
in t é r ê t s du r e q u é r a n t en vue de faire d é c l a r e r illégal le t i t r e de p r o p r i é t é 
sur l ' a p p a r t e m e n t en ques t ion délivré à M. T. , le 2 d é c e m b r e 1998, et de 
faire expu l se r ce d e r n i e r de ce l o g e m e n t . 

27. Lors de l ' aud ience , le comi té exécu t i f du conseil munic ipa l de 
Mel i topol fit valoir q u e la cons t ruc t ion des a p p a r t e m e n t s a p p a r t e n a n t à 
l ' ins t i tu t é ta i t f inancée pa r le m i n i s t è r e de l 'Educa t ion et q u e t o u t e 
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décis ion au sujet de l ' a p p a r t e m e n t l i t igieux avait é té prise e n t i è r e m e n t 
p a r la d i rec t ion de l ' ins t i tu t . 

28. P a r un j u g e m e n t du 25 ma i 2000, le t r i buna l fit d ro i t à la d e m a n d e 
du p r o c u r e u r , et o r d o n n a à M . T . de l ibérer l ' a p p a r t e m e n t et à l ' ins t i tu t de 
m e t t r e un a u t r e l o g e m e n t à la d isposi t ion de la famille T. P a r a i l leurs , le 
t r i b u n a l conclut à l ' i l légalité des d é m a r c h e s de l ' ins t i tu t re la t ives à 
l ' a p p a r t e m e n t l i t igieux, n o t a m m e n t en ce q u e la d i rec t ion de l ' ins t i tu t 
avai t app rouvé le t r ans fe r t du droi t de p r o p r i é t é de l ' a p p a r t e m e n t à une 
p e r s o n n e pr ivée , M. T., en 1998, a lors que l 'affaire civile du r e q u é r a n t 
é ta i t p e n d a n t e d e v a n t le t r i buna l . Le 18 aoû t 2000, ce j u g e m e n t devint 
définitif. 

29. P a r u n e décision du 28 d é c e m b r e 2000, le t r i buna l de Meli topol 
accorda à la famille T., j u s q u ' a u 1" avril 2001 , un surs is à l ' exécut ion du 
j u g e m e n t du 25 ma i 2000 en ra ison des m a l a d i e s c h r o n i q u e s de l 'un de ses 
m e m b r e s . Le r e q u é r a n t a l lègue n 'avoir j a m a i s é té in formé de l ' audience 
t e n u e p a r le t r i b u n a l à ce sujet . 

30. E n d é c e m b r e 2000 et en j a n v i e r 2001 , l 'huiss ier de j u s t i c e imposa 
u n e a m e n d e au d i r e c t e u r de l ' ins t i tu t p o u r les r e t a r d s d a n s l ' exécut ion du 
j u g e m e n t en cause . 

3 1 . P a r des o r d o n n a n c e s des 13 et 28 m a r s 2001 , l 'huiss ier de jus t i ce 
mi t fin à la p r o c é d u r e d ' exécu t ion des j u g e m e n t s du t r i buna l de Meli topol 
des 6 j a n v i e r 1999 et 25 mai 2000, ap r è s avoir c o n s t a t é q u e l ' a p p a r t e m e n t 
en ques t ion é ta i t i n sa lubre . Lors de l ' ins ta l la t ion du r e q u é r a n t dans 
l ' a p p a r t e m e n t le 28 m a r s 2001 , une commiss ion composée du r e q u é r a n t 
et de sept t é m o i n s , en p ré sence de l 'huiss ier de j u s t i c e , re leva que 
l ' a p p a r t e m e n t é ta i t vide et insa lubre et ne pouvai t ê t r e uti l isé q u ' a p r è s 
des t r a v a u x i m p o r t a n t s . Ils n o t è r e n t , p a r m i b e a u c o u p d ' a u t r e s d é g â t s , 
q u e les s an i t a i r e s et les fils é lec t r iques ava ien t é t é g r a v e m e n t 
e n d o m m a g é s , cpie l 'évier et les t uyaux conl igus ava ien t é té enlevés , ce 
qu i r enda i t impossible l 'u t i l isat ion d ' eau , et q u e les égou t s déve r sa i en t 
l eur con tenu d a n s l ' a p p a r t e m e n t , ce qui e n t r a î n a i t une t rès forte 
p u a n t e u r . Ils m e n t i o n n è r e n t é g a l e m e n t le refus de M. T. et d 'un 
fonc t ionnai re de l ' ins t i tu t de t r a n s m e t t r e les clés de l ' a p p a r t e m e n t à 
l 'huiss ier de j u s t i ce . 

32. Le 20 j a n v i e r 2004, six t é m o i n s , don t cinci i ngén ieu r s , a c c o m p a g n é s 
du r e q u é r a n t , c o n s t a t è r e n t a p r è s avoir e x a m i n é l ' a p p a r t e m e n t que les 
eaux usées ref lua ient dans la cuis ine et les to i le t t es de l ' a p p a r t e m e n t , 
c o m m e lors de leurs visites en 2002 et 2003 , à cause des d é g â t s é tabl is le 
28 m a r s 2001 , et que le r e q u é r a n t se t rouva i t d a n s l ' impossibi l i té d 'u t i l i ser 
les s an i t a i r e s et le circuit d ' eau . U n e déc la ra t ion à l ' a t t en t i on de l ' ins t i tut 
fut d r e s sée à ce sujet . 

33 . Selon une d é c l a r a t i o n du 16 février 2004, formulée p a r le 
r e q u é r a n t et q u a t r e t émo ins ingén ieu r s à l ' a t t en t i on de l ' ins t i tu t et du 
p a r q u e t , les égou t s é t a i en t bouchés et les cana l i sa t ions d ' e au et les 
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s an i t a i r e s ne fonc t ionna ien t pas . La déc l a r a t i on faisait r é fé rence aux 
m ê m e s c o n s t a t s q u e ceux effectués pa r l ' ins t i tu t le 13 février 2004. Les 
s i gna t a i r e s s o u t i n r e n t q u e c e t t e s i t ua t ion pers i s ta i t depu i s le 28 m a r s 
2001 , d a t e de l ' ins ta l la t ion du r e q u é r a n t dans l ' a p p a r t e m e n t en cause . 

34. D a n s sa l e t t r e du 10 février 2004 ad re s sée à la Cour , le r e q u é r a n t 
exp l iqua q u e , depu i s le 28 m a r s 2001 , il ne pouvai t pas h a b i t e r d a n s 
l ' a p p a r t e m e n t vu l 'é ta t dép lo rab le d a n s lequel celui-ci se t rouva i t , ma i s 
qu ' i l y revena i t p o u r des con t rô les régu l ie r s de la s i tua t ion . 

C. I n v e s t i g a t i o n s r e l a t i v e s à la d i s p a r i t i o n d e s b i e n s d u r e q u é r a n t 

35. Le 6 février 1996, le r e q u é r a n t déposa u n e p la in te a u p r è s du 
d é p a r t e m e n t du m i n i s t è r e de l ' I n t é r i eu r à Mel i topol , a f f i rmant q u e ses 
affaires ava ien t d i spa ru de son a p p a r t e m e n t . Il d e m a n d a i t à cet effet 
l ' e n g a g e m e n t de p o u r s u i t e s péna le s con t r e la d i rec t ion de l ' ins t i tu t et 
M. T . pour i n t e rven t ion i l légale d a n s l ' a p p a r t e m e n t . A l ' appui de sa 
p l a in t e , le r e q u é r a n t soumi t deux déc l a r a t i ons , l 'une de sa s œ u r G.G.S. 
et l ' au t r e de sa nièce G.I.V., qui a t t e s t a i e n t avoir vu d a n s l ' a p p a r t e m e n t 
en q u e s t i o n p lus ieurs m e u b l e s , b e a u c o u p de l ivres, u n té léviseur , u n e 
rad io , des appa re i l s é l e c t r o m é n a g e r s , deux défenses de m a m m o u t h , des 
bijoux en or et en a r g e n t , ainsi q u e cinq mille dol lars a m é r i c a i n s cachés 
d a n s le poêle et au sous-sol. Le r e q u é r a n t s o u m i t é g a l e m e n t u n e 
déc l a r a t i on de T .G.M. , un a g e n t de police, qu i conf i rmai t avoir a idé le 
r e q u é r a n t , en ju i l le t 1995, à t r a n s p o r t e r ses effets pe r sonne l s du foyer où 
il hab i t a i t a u p a r a v a n t , d a n s l ' a p p a r t e m e n t en ques t ion . 

36. Selon le G o u v e r n e m e n t , les o r g a n e s d ' inves t iga t ion e f fec tuèren t à 
la su i te de ce t t e p la in te u n e e n q u ê t e approfondie a u sujet d ' un vol 
p r é s u m é . Il fut é tabl i q u ' a p r è s avoir é té informé de la démiss ion du 
r e q u é r a n t et de son d é p a r t en Russ ie , le d i r e c t e u r de l ' ins t i tu t avai t 
o r d o n n é à M. T. d 'ouvr i r l ' a p p a r t e m e n t et d 'e f fec tuer u n con t rô le en vue 
d ' a l l u m e r le chauffage pour u n e nouvel le saison. Pa r u n e o r d o n n a n c e du 
15 février 1996, le d é p a r t e m e n t d u m i n i s t è r e de l ' I n t é r i eu r à Mel i topol 
c lô tu ra la p r o c é d u r e péna l e en ra ison de l ' absence du fait poursuivi (3a 
sidcymmcmw nodiï 3AOHtmy). D a n s l ' o rdonnance é ta i t évoquée la 
déc l a r a t i on du 3 n o v e m b r e 1995 fo rmulée pa r M. T . et s ignée pa r q u a t r e 
t é m o i n s , selon laque l le a u m o m e n t de son o u v e r t u r e l ' a p p a r t e m e n t en 
q u e s t i o n é ta i t vide. 

37. E n t r e 1996 et 1999, le r e q u é r a n t déposa p lus ieurs p la in tes a u p r è s 
du p a r q u e t de Mel i topol et du p a r q u e t régional de Zaporoj ié en vue de 
faire a n n u l e r l ' o rdonnance d u 15 février 1996. 

38. P a r u n e l e t t r e du 30 oc tobre 1999, le p a r q u e t rég iona l de Zaporoj ié 
in fo rma le r e q u é r a n t q u e , p a r un a r r ê t é du 29 oc tobre 1999, le p a r q u e t de 
Mel i topol avai t a n n u l é l ' o rdonnance du 15 février 1996 et rouver t la 
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p r o c é d u r e péna l e , à la su i te de ses p la in tes d a n s lesquel les il dénonça i t la 
d i spa r i t i on de ses b iens de l ' a p p a r t e m e n t . 

39. P a r u n e l e t t r e du 18 ma i 2001 , le p a r q u e t rég iona l de Zaporoj ié 
in fo rma le r e q u é r a n t que l ' ins t ruc t ion e n g a g é e à la su i te de ses p la in tes 
n ' é t a i t tou jours pas achevée . 

40. P a r une le t t re du 27 aoû t 2001 , le p a r q u e t rég iona l de Zaporoj ié 
in fo rma le r e q u é r a n t q u e , p a r u n a r r ê t é du 3 aoû t 2001 , le d é p a r t e m e n t 
du m i n i s t è r e de l ' I n t é r i eu r à Mel i topol avait clos la p r o c é d u r e péna le 
c o n c e r n a n t la d i spa r i t ion d e ses b iens en raison de l ' absence d u fait 
poursuivi , mais q u e la p r o c é d u r e de vérif icat ion de la légal i té de cet 
a r r ê t é n ' é t a i t pas encore achevée . 

4 1 . P a r deux le t t r es des 28 d é c e m b r e 2002 et 13 j a n v i e r 2003, le 
p a r q u e t de Mel i topol in forma le r e q u é r a n t q u e la p r o c é d u r e péna le 
re la t ive à la d i spa r i t ion de ses b iens é ta i t tou jours p e n d a n t e . 

42. Le 5 février 2003, le p a r q u e t rég iona l de Zaporoj ié e x a m i n a le 
doss ier de l ' e n q u ê t e , a n n u l a t ou t e s les décis ions a n t é r i e u r e s et d o n n a des 
ins t ruc t ions pour qu' i l soit p rocédé à u n c o m p l é m e n t d ' e n q u ê t e . 

4 3 . P a r u n e décis ion d u 22 m a r s 2003, le d é p a r t e m e n t du m i n i s t è r e de 
l ' I n t é r i eu r à Mel i topol c lô tu ra la p r o c é d u r e péna l e en ra ison de l 'absence 
du fait poursuiv i . Le 3 avril 2003 , le p r o c u r e u r adjoint de Mel i topol a n n u l a 
c e t t e décis ion et rouvr i t l ' ins t ruc t ion . 

44. P a r u n e o r d o n n a n c e du 27 m a i 2003 , le d é p a r t e m e n t du min i s t è r e 
de l ' I n t é r i eu r à Mel i topol c lô tu ra la p r o c é d u r e péna l e en ra ison de 
l ' absence du fait poursuivi , ap r è s avoir r écap i tu lé les cons t a t s p r inc ipaux 
de l ' ins t ruc t ion . 

45 . N o t a m m e n t , p o u r a u t a n t q u e le r e q u é r a n t invoquai t les 
déc l a r a t i ons de G.G.S. et G.I.V., il fut relevé q u e ces d e r n i è r e s avaient 
refusé de se p r é s e n t e r p o u r fournir à l ' agent c h a r g é d e l ' ins t ruc t ion 
d ' a u t r e s r e n s e i g n e m e n t s . A cet é g a r d , il fut r appe lé é g a l e m e n t q u e le 
t r i buna l de Mel i topol avai t refusé de p r e n d r e en cons idé ra t ion la 
déc l a r a t i on de G.I.V. en ra ison du lien de p a r e n t é de celle-ci avec le 
r e q u é r a n t . 

46 . E n s u i t e , p o u r ce qui é ta i t de la déc l a r a t i on de T .G.M. , celui-ci fut 
i n t e r r o g é à p lus i eu r s r ep r i ses , le 7 d é c e m b r e 1999, le 10 ju i l le t 2001 et le 
21 mai 2003. D a n s ses dépos i t ions , T .G .M. déc l a r a avoir t r a n s p o r t é les 
objets su ivants d a n s l ' a p p a r t e m e n t en c a u s e : un lave-l inge, un 
r é f r i gé r a t eu r , des chaises , une g u i t a r e , des pièces de r e c h a n g e de voi ture , 
a insi q u e des conserves faites maison . Toutefo is , il fut no té d u r a n t 
l ' enquê te q u e ces objets n ' ava ien t pas é té m e n t i o n n é s p a r le r e q u é r a n t 
d a n s ses p la in tes . Pa r a i l leurs , T .G .M. sou t in t auss i avoir vu u n f r agment 
d ' une défense de m a m m o u t h d a n s la c h a m b r e au foyer où le r e q u é r a n t 
hab i t a i t avan t le d é m é n a g e m e n t . 

47. Il fut é tab l i q u ' a v a n t son d é m é n a g e m e n t dans l ' a p p a r t e m e n t 
l i t igieux le r e q u é r a n t é ta i t loca ta i re d ' un l o g e m e n t e n t i è r e m e n t meub lé 
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d ' une surface de 30 m 2 d a n s un foyer. Ce la é t a n t , ni T .G.M. , lors d 'un essai 
de r econs t i t u t ion , ni le r e q u é r a n t ne p u r e n t i nd ique r l ' e m p l a c e m e n t 
concre t de p lus ieurs m e u b l e s assez vo lumineux , tels q u e déc r i t s d a n s ses 
p la in tes , d a n s un l ogemen t m e u b l é de 30 m 2 . 

48. En o u t r e , les dépos i t ions de six pe r sonnes , don t M. T., h a b i t a n t le 
m ê m e b â t i m e n t et les ma i sons con l iguës furent recuei l l ies au cours de 
l ' ins t ruc t ion . T o u t e s a t t e s t a i e n t ne pas avoir vu l ' e m m é n a g e m e n t des 
meub le s lourds et vo lumineux d a n s l ' a p p a r t e m e n t en cause p e n d a n t la 
pér iode e n t r e aoû t et n o v e m b r e 1995. E s t i m a n t q u ' u n tel 
e m m é n a g e m e n t ne pouvai t pas passer i nape rçu et au vu des cons ta t s 
p r é c é d e n t s , l ' agen t c h a r g é de l ' ins t ruc t ion conclut q u e le r e q u é r a n t 
n 'avai t j a m a i s t r a n s p o r t é d a n s l ' a p p a r t e m e n t les b iens a l l égués et q u e le 
vol p r é s u m é n 'avai t pas eu lieu. 

49. De surcro î t , il é ta i t r e p r o c h é au r e q u é r a n t d a n s l ' o rdonnance du 
27 ma i 2003 de ne pas avoir man i fes t é su f f i s amment d ' i n t é r ê t pour 
l ' enquê te , ca r il ne s 'é ta i t pas p r é s e n t é aux q u e l q u e s convocat ions de 
l 'agent c h a r g é de l ' ins t ruc t ion . 

50. Enfin, ap r è s avoir relevé q u e l q u e s incohérences d a n s les 
déc l a ra t ions du r e q u é r a n t au sujet de la d a t e de son r e t o u r à Mel i topol , 
l ' enquê te conclut q u e le r e q u é r a n t avai t déposé sa p la in te c o n c e r n a n t le 
vol a l légué pour des moti fs inven tés et en vue de s 'enr ichi r . A l 'appui de 
ce t t e t hèse , des c r i t iques néga t ives à son égard , é m a n a n t de ses 
employeur s a n t é r i e u r s , furen t évoquées d a n s l ' o rdonnance . 

II. LE D R O I T INTERNE P E R T I N E N T 

51 . Le code uk ra in i en du l o g e m e n t (Житловий кодекс Украпш -
ci-après «le code») du 3 0 j u i n 1983 (modifié) s t ipu le , en son ar t ic le 4, que 
les ma i sons et les locaux à usage d ' h a b i t a t i o n d a n s d ' a u t r e s i m m e u b l e s et 
a p p a r t e n a n t à l 'E ta t cons t i t uen t le fonds de l o g e m e n t s d 'E t a t . 

52. L 'a r t ic le 1 de la loi n" 2482-XII du 19 j u i n 1992 sur la p r iva t i sa t ion 
du fonds de l o g e m e n t s d 'E t a t (закон Украти «.Про приватизацио 
державного житлового фонду») définit le fonds de l o g e m e n t s d 'E t a t 
c o m m e c o m p r e n a n t le fonds de, l o g e m e n t s des conseils m u n i c i p a u x , a insi 
que le fonds de l o g e m e n t s don t la ges t ion est a s s u r é e pa r les e n t r e p r i s e s , 
les ins t i tu t ions et les é t a b l i s s e m e n t s d 'E ta t (ci-après «le fonds de 
l o g e m e n t s i n s t i t u t i o n n e l s » ) . 

53 . Selon l 'ar t ic le 18 du code , la ges t ion du fonds de l o g e m e n t s est 
a s s u r é e p a r son p r o p r i é t a i r e ou p a r u n é t a b l i s s e m e n t m a n d a t é dans la 
m e s u r e définie pa r le p r o p r i é t a i r e . 

54. En ve r tu de l 'ar t ic le 184 a l inéa 2 du code , les t r a v a u x d a n s les 
i m m e u b l e s a p p a r t e n a n t a u fonds de l ogemen t s i n s t i t u t ionne l s (eido.muu 
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житловий фонд) sont financés pa r le b u d g e t des e n t r e p r i s e s , i n s t i tu t ions 
et é t a b l i s s e m e n t s conce rnés . 

55. L 'a r t ic le 52 du code r é g l e m e n t e l ' a t t r i bu t ion des a p p a r t e m e n t s du 
fonds de l o g e m e n t s i n s t i t u t i onne l s . N o t a m m e n t , les a p p a r t e m e n t s sont 
a t t r i b u é s par une décis ion c o m m u n e de l ' a d m i n i s t r a t i o n et du comi té 
syndical des e n t r e p r i s e s , i n s t i t u t ions et é t a b l i s s e m e n t s conce rnés qu i soit 
la s o u m e t t e n t à l ' approba t ion du conseil munic ipa l c o m p é t e n t , soit, dans 
ce r t a in s cas , en in fo rmen t s e u l e m e n t celui-ci. Sur la base de ce t t e décision, 
le comi té exécut i f d u conseil munic ipa l dél ivre à la p e r s o n n e in t é res sée le 
t i t r e d ' occupa t ion (ордер), qu i cons t i tue un f o n d e m e n t j u r i d i q u e un ique 
p o u r l ' ins ta l la t ion d a n s le l ogemen t accordé (voir l 'ar t ic le 58 du code) . 

56. L 'a r t ic le 29 du code dispose q u e le fonds de l o g e m e n t s est soumis 
au con t rô le é t a t i q u e , qu i consis te à g a r a n t i r le r espec t , pa r t ou t e s les 
o rgan i sa t ions et p e r s o n n e s conce rnées , des règles d 'u t i l i sa t ion et 
d ' e n t r e t i e n du fonds ainsi q u e de l 'ordre de r é p a r t i t i o n de la surface 
hab i t ab le et d ' a t t r i b u t i o n des a p p a r t e m e n t s . 

57. L 'a r t ic le 15 du code n o m m e , p a r m i les fonctions des comi tés 
exécutifs des conseils m u n i c i p a u x , le cont rô le é t a t i q u e sur l 'u t i l i sa t ion et 
la p ré se rva t ion du fonds de l o g e m e n t s , la survei l lance de l ' é ta t du fonds de 
l o g e m e n t s in s t i tu t ionne l s et de l ' exp lo i ta t ion de celui-ci, ainsi q u e le 
cont rô le de la liste d ' a t t e n t e des p e r s o n n e s ayant besoin d ' a m é l i o r e r 
leurs condi t ions de l o g e m e n t t e n u e p a r les e n t r e p r i s e s , les i n s t i t u t ions et 
les é t a b l i s s e m e n t s . 

E N D R O I T 

I. SUR LA V I O L A T I O N ALLÉGUÉE DE L 'ARTICLE 8 DE LA 
C O N V E N T I O N 

58. Le r e q u é r a n t e s t ime avoir subi une a t t e i n t e d i s p r o p o r t i o n n é e à son 
droi t au respect de sa vie pr ivée et famil iale et de son domic i le . Le 
r e q u é r a n t se plaint n o t a m m e n t q u e , p e n d a n t plus de cinq ans après 
l ' ouver tu re p r é t e n d u m e n t i l légale de son a p p a r t e m e n t , il n ' a pas pu 
l 'occuper et a é té obligé de vivre avec son épouse chez des t ie rs d a n s des 
condi t ions ne p e r m e t t a n t pas u n e i n t im i t é famil iale n o r m a l e . En o u t r e , le 
r e q u é r a n t se p la in t q u e son a p p a r t e m e n t é ta i t i n sa lubre lorsqu ' i l lui a été 
r e n d u , et q u e j u s q u ' à p r é s e n t les a u t o r i t é s n 'on t r ien fait afin d'y r e m é d i e r 
et de s a n c t i o n n e r les coupab les . Il invoque l 'ar t ic le 8 de la C o n v e n t i o n , qui 
se lit a insi : 

« 1 . T o u t e p e r s o n n e a d r o i t a u r e s p e c t d e s a v ie p r i v é e et f a m i l i a l e , [ e t ] d e son 

d o m i c i l e (...) 
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2. Il ne p e u t y avo i r i n g é r e n c e d ' u n e a u t o r i t é p u b l i q u e d a n s l ' exe rc i ce d e ce d r o i t q u e 

p o u r a u t a n t q u e c e t t e i n g é r e n c e es t p r é v u e p a r la loi e t q u ' e l l e c o n s t i t u e u n e m e s u r e q u i , 

d a n s u n e soc i é t é d é m o c r a t i q u e , e s t n é c e s s a i r e (...) à la p r o t e c t i o n de la s a n t é ou d e la 

m o r a l e , ou à la p r o t e c t i o n d e s d r o i t s et l i b e r t é s d ' a u t r u i . » 

A. T h è s e s d e s p a r t i e s 

/. Le Gouvernement 

59. Le G o u v e r n e m e n t sou t i en t q u e le fait q u e le r e q u é r a n t a é té pr ivé, 
p e n d a n t q u a t r e ans , de la possibil i té de j o u i r l i b r e m e n t de l ' a p p a r t e m e n t 
en ques t i on é ta i t due , d ' u n e pa r t , à des ac tes i l légaux de l ' ins t i tu t et , 
d ' a u t r e p a r t , à l ' a t t i t ude du r e q u é r a n t l u i - m ê m e , celui-ci n ' ayan t pris 
a u c u n e m e s u r e de p r écau t i on et de sécur i t é à l ' égard de ses b iens avant 
son d é p a r t en Russ ie . 

60. En o u t r e , le G o u v e r n e m e n t r e p r o c h e au r e q u é r a n t de ne pas avoir 
d e m a n d é dès le débu t que M. T . soit expu l sé , ce qui a e m p ê c h é l ' exécut ion 
r ap ide du j u g e m e n t du 6 j a n v i e r 1999. 

61 . En a u c u n cas la s i tua t ion d é n o n c é e n ' é t a i t d u e à l 'act ivi té ou 
l ' inact ivi té des a u t o r i t é s pub l iques . Le G o u v e r n e m e n t rappe l le q u e c 'est 
le p a r q u e t , a lors qu ' i l n 'ava i t a u c u n e obl iga t ion , qu i a saisi le t r i buna l , en 
faveur des i n t é r ê t s du r e q u é r a n t , d ' une d e m a n d e en a n n u l a t i o n du t i t r e de 
p r o p r i é t é sur l ' a p p a r t e m e n t en cause dél ivré à M. T. De surcro î t , pa r les 
j u g e m e n t s des 6 j a n v i e r 1999 et 25 m a i 2000, le t r i buna l de Mel i topol a 
conf i rmé la val idi té du t i t r e d ' occupa t ion et de j ou i s sance de 
l ' a p p a r t e m e n t en cause dont bénéficie le r e q u é r a n t . L 'E t a t a exécu té ces 
j u g e m e n t s et a a insi r é tab l i les d ro i t s du r e q u é r a n t a u q u e l l ' ins t i tu t avai t 
p o u r t a n t por té a t t e i n t e . Q u i plus est , l 'E ta t a dû observer u n j u s t e 
équi l ib re e n t r e les d ro i t s de M. Novossele tski et ceux de la famille T . 

62. En ce qu i conce rne les a l l éga t ions du r e q u é r a n t re la t ives à 
l ' i l légali té de l ' ouve r tu re de l ' a p p a r t e m e n t en ques t ion et à la p r é t e n d u e 
d i spa r i t ion des b iens , le G o u v e r n e m e n t r econna î t q u e ce t t e s i t ua t ion 
p o u r r a i t ê t r e qualif iée de viola t ion du droi t du r e q u é r a n t au respec t de 
son domici le , g a r a n t i pa r l 'ar t icle 8 de la C o n v e n t i o n . C e p e n d a n t , le 
G o u v e r n e m e n t fait valoir q u e les a u t o r i t é s pub l iques ont effectué u n e 
e n q u ê t e approfondie et a d é q u a t e et n 'on t révélé a u c u n e i r r é g u l a r i t é . C e s 
a u t o r i t é s ont cons t a t é , sur la base de la d é c l a r a t i o n du 3 n o v e m b r e 1995, 
q u e l ' a p p a r t e m e n t é ta i t vide au m o m e n t de son o u v e r t u r e . En o u t r e , le 
r e q u é r a n t n ' a pas pu p rouve r l ' ex is tence des b iens a l légués et la 
r esponsab i l i t é de M. T. pour l eur d i spa r i t i on éven tue l l e . L 'E t a t a ainsi 
r e spec té ses obl iga t ions posit ives sous l 'angle de l 'ar t ic le 8 de la 
Conven t i on et ce grief doit donc ê t r e r e j e t é c o m m e é t a n t m a n i f e s t e m e n t 
ma l fondé. 
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2. Le requérant 

63 . P o u r sa p a r t , le r e q u é r a n t fait valoir q u e l 'E ta t a m a n q u é à son 
obl iga t ion de vei l ler à la p ro t ec t i on de son dro i t au respec t de son 
domici le et de sa vie pr ivée et famil ia le , ce qui a p e r m i s à l ' ins t i tu t et à 
M. T . de c o m m e t t r e des ac tes i l légaux à son éga rd . Il soulève q u ' à la sui te 
de c e t t e omiss ion de l 'E ta t il s 'est t rouvé avec sa f e m m e sans a u c u n abri et 
a é té obligé de vivre chez des t ie rs , d a n s u n e a u t r e région du pays 
(Kotovsk, r ég ion d ' O d e s s a ) , d a n s des condi t ions n ' a u t o r i s a n t pas une 
in t imi t é famil iale n o r m a l e . 

64. Se r é fé ran t à la décision du t r i b u n a l de Mel i topol du 14 s e p t e m b r e 
1999, le r e q u é r a n t r ép l ique qu ' i l n ' a pas d e m a n d é l 'expuls ion de la 
famille T. e s t i m a n t q u e ce t t e d e r n i è r e n 'ava i t pas de t i t r e j u r i d i q u e d'occu­
pa t ion . Il rappe l le à cet égard que ni l ' ins t i tut ni M. T. n 'ont informé le t r ibu­
nal en t e m p s voulu, lors d ' une aud ience , de la p r iva t i sa t ion de l ' a p p a r t e m e n t 
qui a é té effectuée sans a t t e n d r e u n e décision jud ic ia i re p e r t i n e n t e . 

65 . Le r e q u é r a n t sou t i en t é g a l e m e n t que l ' e n q u ê t e effectuée à la sui te 
de ses mul t ip l e s p la in tes n ' a pas é té approfondie ni a d é q u a t e , ma i s étai t 
longue et con t r ad i c to i r e . A ce j o u r , l 'E ta t n ' a identif ié ni pun i aucun 
re sponsab le de l ' ingérence d a n s son droi t au r e spec t de son domici le et 
de sa vie pr ivée et famil ia le . N o t a m m e n t , les a u t o r i t é s saisies ne se sont 
j a m a i s penchées sur la ques t ion de la légal i té de l ' ouve r tu re de son 
a p p a r t e m e n t en son absence . 

66. Le r e q u é r a n t no te ensu i t e q u e c 'est le d i r e c t e u r de l ' ins t i tu t qui a 
au to r i s é M. T . à e n t r e r d a n s son a p p a r t e m e n t et qu i a p e r m i s à celui-ci de 
s ' app rop r i e r l ' a p p a r t e m e n t alors q u e la p r o c é d u r e jud ic ia i r e é tai t 
p e n d a n t e . Le r e q u é r a n t r appe l l e é g a l e m e n t q u e c 'est le r e p r é s e n t a n t de 
l ' ins t i tu t qu i a refusé de r e m e t t r e les clefs de l ' a p p a r t e m e n t à l 'huissier de 
jus t ice ap rès le d é m é n a g e m e n t de la famil le T . Le r e q u é r a n t soul igne que , 
m a l g r é ce fait, l ' ins t i tu t décl ine toujours sa responsab i l i t é pour l 'é ta t 
d ' i n sa lub r i t é d a n s lequel se t rouva i t l ' a p p a r t e m e n t au m o m e n t où il a de 
nouveau e m m é n a g é . 

67. L 'E ta t n ' a donc pris a u c u n e m e s u r e a d é q u a t e pour ré tab l i r 
ses dro i t s . Le r e q u é r a n t fait valoir qu ' i l se t rouve toujours dans 
l ' impossibi l i té de j o u i r pa i s i b l emen t de cet a p p a r t e m e n t , vu l ' é ta t ac tuel 
de celui-ci. De plus , il n ' a reçu a u c u n e r é p a r a t i o n du d o m m a g e causé à son 
domici le , à sa vie pr ivée et famil ia le ainsi q u ' à sa s a n t é . 

B. A p p r é c i a t i o n d e la C o u r 

/. Principes généraux 

68. La C o u r r appe l l e sa j u r i s p r u d e n c e c o n s t a n t e selon laquel le l 'ar­
ticle 8, qu i a e s s en t i e l l emen t p o u r objet de p r é m u n i r l ' individu con t re 
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les i ngé rences a r b i t r a i r e s des pouvoirs publ ics , peu t aussi imp l ique r 
l ' adopt ion p a r ceux-ci de m e s u r e s visant au respec t des dro i t s g a r a n t i s 
p a r cet a r t ic le j u s q u e d a n s les re la t ions des individus e n t r e eux (voir, 
p a r m i b e a u c o u p d ' a u t r e s p r é c é d e n t s , Lapez Oslra c. Espagne, a r r ê t du 
9 d é c e m b r e 1994, sér ie A n" 303-C, pp. 54-55, § 5 1 , et Surugiu c. Roumanie, 
n" 48995/99, § 59, 20 avril 2004) . 

69. Q u e l 'on a b o r d e l 'affaire sous l 'angle d ' u n e obl igat ion posi t ive à la 
c h a r g e de l 'Eta t ou sous celui d ' u n e i ngé rence d ' u n e a u t o r i t é pub l ique à 
jus t i f ie r au r e g a r d du p a r a g r a p h e 2, les p r inc ipes appl icables sont assez 
voisins. D a n s les deux cas, il faut avoir é g a r d au j u s t e équi l ibre à 
m é n a g e r e n t r e les i n t é r ê t s c o n c u r r e n t s de l ' individu et de la société d a n s 
son e n s e m b l e . En o u t r e , m ê m e p o u r les obl iga t ions posit ives r é s u l t a n t 
du p a r a g r a p h e 1, les objectifs é n u m é r é s au p a r a g r a p h e 2 peuven t j o u e r 
un c e r t a i n rôle d a n s la r e c h e r c h e de l ' équi l ibre voulu (Moreno Gômez 
c. Espagne, n" 4143/02, § 55, C E D H 2004-X) . 

70. De surcro î t , l ' é t endue d ' une obl iga t ion positive var ie 
i n é v i t a b l e m e n t , en fonction de la d ivers i té des s i tua t ions dans les E t a t s 
c o n t r a c t a n t s et des choix à faire en t e r m e s de p r io r i t és et de ressources . 
C e t t e obl iga t ion ne doit pas non p lus ê t r e i n t e r p r é t é e de m a n i è r e à 
impose r aux a u t o r i t é s un f a rdeau i n s u p p o r t a b l e ou excessif (voir, mutatis 
mutandis, Ôzgi i r G t i n d e m c. Turquie, n" 23144/93 , § 43 , C E D H 2000-III) . 

2. Cas d'espèce 

a) Remarques préliminaires 

71. La C o u r observe tout d ' abord q u ' à l 'or igine de la p r é s e n t e r e q u ê t e 
se t rouven t la dé l iv rance et le r e t r a i t s u b s é q u e n t , pa r l ' Ins t i tu t 
p é d a g o g i q u e d 'E t a t ( l ' employeur du r e q u é r a n t ) , du t i t r e d 'occupa t ion 
d ' un a p p a r t e m e n t d 'E t a t inscri t d a n s la comptab i l i t é de l ' ins t i tu t . 

72. La C o u r rappe l le ensu i t e qu 'e l l e ne peu t pas se p e n c h e r sur le 
r e t r a i t du t i t r e d ' occupa t ion de l ' a p p a r t e m e n t en cause et sur l ' ouve r tu re 
de celui-ci en l ' absence du r e q u é r a n t , ca r ces faits sont su rvenus en 
oc tob re -novembre 1995 et é c h a p p e n t donc à sa c o m p é t e n c e ratione 
temporis (voir la décis ion du 11 m a r s 2003 sur la recevabi l i té de la 
p r é s e n t e r e q u ê t e ) . La C o u r fait r e m a r q u e r , c e p e n d a n t , la qual i f ica t ion 
q u e le G o u v e r n e m e n t a d o n n é e à la s i t ua t ion d é n o n c é e ( p a r a g r a p h e 62 
c i -dessus) . Elle en t i e n d r a c o m p t e aux fins de l ' appréc ia t ion des m e s u r e s 
pr ises pa r les a u t o r i t é s pub l iques impl iquées en vue de r é t ab l i r les d ro i t s 
du r e q u é r a n t au respec t de son domici le et de sa vie pr ivée et famil iale . 

b) Le rôle des tribunaux ukrainiens 

73. La C o u r no te q u ' e n t r e j a n v i e r 1996 et m a r s 2001 le r e q u é r a n t a é t é 
privé de son a p p a r t e m e n t et obligé de vivre avec son épouse chez des t ie rs . 
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La C o u r relève ensu i t e q u e l 'affaire civile du r e q u é r a n t a é té e x a m i n é e 
t rois fois pa r les t r i b u n a u x uk ra in i ens et q u e la p r o c é d u r e judic ia i re s'est 
achevée p a r un j u g e m e n t du 6 j a n v i e r 1999 r econna i s san t les d ro i t s de 
l ' in té ressé sur l ' a p p a r t e m e n t l i t igieux. 

74. A priori, la C o u r n 'es t pas ce r t a ine que la complex i t é j u r i d i q u e de 
ce t t e affaire é ta i t tel le qu 'e l l e nécess i tâ t un procès c o m p o r t a n t trois 
e x a m e n s et d u r a n t jusqu ' à trois ans , s u r t o u t eu éga rd aux enjeux pour la 
vie pr ivée et famil iale du r e q u é r a n t . A suppose r m ê m e q u e cela ait é té le 
cas , la C o u r fait observer que l ' a t t i t ude des t r i b u n a u x vis-à-vis de la 
s i tua t ion du r e q u é r a n t p e n d a n t le procès est en c o n t r a s t e m a r q u é avec 
leur a t t i t u d e p a r r a p p o r t à celle de la famil le T. 

75. A cet éga rd , la C o u r rappe l le que la s i tua t ion de la famille T . a été 
bien pr i se en c o m p t e p a r les t r i b u n a u x uk ra in i ens , lesquels ont, 
n o t a m m e n t , enjoint à l ' ins t i tu t de lui acco rde r un a u t r e a p p a r t e m e n t et 
s u s p e n d u l ' exécut ion du j u g e m e n t o r d o n n a n t son expuls ion en ra i son des 
p rob l èmes de s a n t é d ' un m e m b r e de ce t t e famille ( p a r a g r a p h e s 28-29 
c i -dessus) . En r e v a n c h e , la C o u r n 'es t pas p e r s u a d é e que les jur idict ions 
en cause a ien t eu recours à tous les moyens à leur d isposi t ion afin de 
p r o t é g e r la vie pr ivée et familiale du r e q u é r a n t p e n d a n t la d u r é e du procès . 

76. D a n s ce c o n t e x t e , la C o u r est p a r t i c u l i è r e m e n t f rappée pa r le fait 
q u e , d a n s son j u g e m e n t du 6 j a n v i e r 1999, le t r i buna l de Mel i topol a re je té 
la d e m a n d e en d o m m a g e s - i n t é r ê t s du r e q u é r a n t , au mot i f q u e «la 
r é p a r a t i o n du d o m m a g e m o r a l d a n s le cad re des litiges locatifs n ' é ta i t 
pas p révue p a r la loi» ( p a r a g r a p h e 22 c i -dessus) . La C o u r rcmarc[ue que 
le r e q u é r a n t a soulevé devan t les t r i b u n a u x la ques t i on du pré jud ice subi 
en ra ison de l ' i n t e rven t ion d a n s son a p p a r t e m e n t et de l ' impossibi l i té 
p ro longée de j o u i r de celui-ci, et q u e sa d e m a n d e dépassa i t donc le cadre 
s t r i c t e m e n t locatif. 

77. En o u t r e , la C o u r observe q u e , d a n s le m ê m e j u g e m e n t , le t r ibuna l 
de Mel i topol n ' a pas e x a m i n é la légal i té de l ' ouve r tu re de l ' a p p a r t e m e n t 
en l ' absence du r e q u é r a n t , en dépi t des ind ica t ions d o n n é e s pa r le t r i buna l 
rég iona l d a n s son a r r ê t du 18 août 1998 et r e levan t la révoca t ion des 
s i g n a t u r e s p a r les t rois t émo ins s i gna t a i r e s de la d é c l a r a t i o n du 
3 n o v e m b r e 1995 ( p a r a g r a p h e 20 c i -dessus) . O r la C o u r fait r e m a r q u e r 
q u ' a u x fins de l ' e x a m e n de la d e m a n d e du r e q u é r a n t en d o m m a g e s -
i n t é r ê t s , l ' impor t ance de ce t t e q u e s t i o n est év iden te et i ncon tes t ab le . 
La C o u r rappe l le q u e le p a r q u e t ne s 'est pas non plus penché là-dessus 
(à c o m p a r e r avec Lapez Ostra p réc i t é , p. 55, § 55) . 

78. P a r c o n s é q u e n t , la C o u r e s t ime q u e les t r i b u n a u x u k r a i n i e n s ne se 
sont pas e n t i è r e m e n t a c q u i t t é s des t âches qui l eur sont dévolues d a n s le 
cad re des obl iga t ions posit ives i n c o m b a n t à l 'E ta t en ve r tu de l 'ar t icle 8 de 
la Conven t i on . Il est vra i qu ' avec la pa r t i c ipa t ion du p a r q u e t les t r i b u n a u x 
ont ré tab l i les d ro i t s du r e q u é r a n t à la j ou i s sance de l ' a p p a r t e m e n t 
l i t igieux, quo ique d a n s des déla is excessifs. Toutefo is , au vu de t o u t e s les 
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c i rcons tances de l 'espèce, ce cons ta t n ' équ ivau t pas à r é t ab l i r le dro i t au 
respec t du domic i le et de la vie pr ivée et famil iale du r e q u é r a n t . 

c) Le rôle de l'Institut pédagogique d'Etat de Melitopol 

79. La C o u r observe ensu i t e q u e le j u g e m e n t du 6 j a n v i e r 1999 n ' a pas 
pu ê t r e exécu t é r a p i d e m e n t , en ra i son du fait q u ' e n t r e - t e m p s , avec 
l ' au to r i sa t ion de l ' ins t i tu t , M. T. avai t o b t e n u du conseil munic ipa l le 
t i t r e de p r o p r i é t é sur l ' a p p a r t e m e n t en cause ( p a r a g r a p h e 21 c i -dessus) . 
C e l a é t a n t , la C o u r e s t ime nécessa i re d ' é luc ider d a v a n t a g e la q u a l i t é et le 
rôle de l ' ins t i tu t au r e g a r d des dro i t s locatifs du r e q u é r a n t . A cet é g a r d , la 
C o u r rappe l le qu 'e l le n ' a point p o u r t âche de se s u b s t i t u e r aux au to r i t é s 
i n t e r n e s p o u r d é t e r m i n e r le c o m p o r t e m e n t le p lus a p p r o p r i é en l ' espèce, 
ma i s il lui i ncombe , tou t de m ê m e , d ' a p p r é c i e r sous l 'angle de la 
Conven t i on les décisions qu ' e l l e s on t r e n d u e s d a n s l 'exercice de leur 
pouvoir d ' app réc i a t i on ( a r r ê t Cvijetic c. Croatie, n" 71549/01 , § 49, 
26 février 2004) . 

80. La C o u r no te q u e l ' ins t i tu t est u n é t a b l i s s e m e n t d ' e n s e i g n e m e n t 
s u p é r i e u r a p p a r t e n a n t à l 'Eta t et placé sous la tu te l le d i r ec t e du 
min i s t è r e de l 'Educa t ion de l 'Uk ra ine . En c e t t e qua l i t é , l ' ins t i tu t d ispose , 
p o u r les besoins de ses employés , d ' une p a r t i e du fonds de l o g e m e n t s 
i n s t i t u t ionne l s ( p a r a g r a p h e 52 ci -dessus) , à savoir d ' un i m m e u b l e 
cons t ru i t avec les moyens du m i n i s t è r e de l 'Educa t ion ( p a r a g r a p h e 27 
c i -dessus) . 

81 . La C o u r relève en a u t r e q u e l ' a t t r i bu t i on et l ' occupat ion des 
a p p a r t e m e n t s faisant pa r t i e du fonds de l o g e m e n t s d ' E t a t sont 
r é g l e m e n t é e s p a r le code u k r a i n i e n du l o g e m e n t . T o u t e décis ion ou 
ac t ion re la t ive au fonds de l o g e m e n t s est soumise au con t rô le é t a t i q u e , 
don t c e r t a i n e s fonctions i m p o r t a n t e s sont ass ignées aux comi tés 
exécutifs des conseils m u n i c i p a u x ( p a r a g r a p h e s 56-57 c i -dessus) . 

82. La C o u r en conclut donc q u e l ' ins t i tu t exerce des «fonct ions 
p u b l i q u e s » qui lui sont a t t r i b u é e s pa r la loi sous le con t rô le des a u t o r i t é s , 
à savoir la ges t ion et la d i s t r ibu t ion du fonds de l o g e m e n t s d 'E ta t f iguran t 
à l 'actif de son bi lan, de sor te qu ' i l peu t ê t r e cons idéré c o m m e une 
« o r g a n i s a t i o n g o u v e r n e m e n t a l e » au sens de la j u r i s p r u d e n c e de la C o u r 
(Les saints monastères c. Grèce, a r r ê t du 9 d é c e m b r e 1994, sér ie A n° 301-A, 
p . 28, § 4 9 ; Radio France et autres c. France ( d é c ) , n" 53984/00, § 26, C E D H 
2003-X; RENFE c. Espagne, n° 35216/97, décis ion de la C o m m i s s i o n du 
8 s e p t e m b r e 1997, Décis ions et r a p p o r t s 90-A; a r r ê t Mikhaïlenki et autres 
c. Ukraine, n o s 35091/02, 35196/02, 35201/02 , 35204/02, 35945/02, 
35949/02, 35953/02, 36800/02, 38296/02 et 42814/02, § 45 , C E D H 
2004-XII) . Il s ' ensui t que les a r g u m e n t s du G o u v e r n e m e n t ( p a r a g r a p h e s 
59 et 61 ci-dessus) t e n d a n t à n ie r la r e sponsab i l i t é de l 'E ta t au t i t r e des 
ac tes ou omiss ions de l ' ins t i tu t ne c o n v a i n q u e n t pas la C o u r . 
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83 . P o u r reven i r à la p rocédure j ud i c i a i r e , la C o u r e s t ime q u e , p e n d a n t 
la d u r é e de celle-ci, l ' ins t i tu t a u r a i t pu é t u d i e r m i e u x la s i t ua t ion du 
r e q u é r a n t , s u r t o u t au vu de la décis ion du comi t é syndical du 15 m a i 
1996 r é t ab l i s san t ses dro i t s sur l ' a p p a r t e m e n t en ques t ion . N o t a m m e n t , 
l ' ins t i tu t a u r a i t pu re lever le fait que , depu i s j a n v i e r 1996, le r e q u é r a n t , 
avec son épouse , rés idai t non pas à V lad imi r , en Russ ie , mais à Kotovsk 
chez des p a r e n t s . 

84. La C o u r est d 'avis q u e l ' ins t i tu t , en t a n t q u e possesseur et g é r a n t 
d ' u n e p a r t i e du fonds de l o g e m e n t s d ' E t a t , a u r a i t pu r éag i r d ' une m a n i è r e 
plus a d é q u a t e , pa r e x e m p l e , en accordan t au r e q u é r a n t un l ogemen t 
provisoire et ce, sans m ê m e a t t e n d r e u n e injonct ion du t r i buna l . A défaut 
d ' a p p a r t e m e n t s d isponibles sur son bi lan, l ' ins t i tu t a u r a i t pu recour i r à la 
coopé ra t i on du conseil mun ic ipa l , ce d e r n i e r auss i ayan t une p a r t i e du 
fonds de l o g e m e n t s d 'E t a t à sa disposi t ion et é t a n t censé a s su re r le 
cont rô le é t a t i q u e en la m a t i è r e ( p a r a g r a p h e s 52, 56-57 c i -dessus) . C e t t e 
conclusion s ' impose avec d ' a u t a n t plus de force q u a n t à la pé r iode faisant 
sui te au p rononcé du j u g e m e n t du 6 j a n v i e r 1999 devenu définit if et 
exécu to i r e . O r , au vu de tous les é l é m e n t s en sa possession, la C o u r n ' a 
décelé a u c u n indice d ' une ini t ia t ive q u e l c o n q u e en ce sens de la pa r t de 
l ' ins t i tu t (à c o m p a r e r avec Lapez Ostra p réc i t é , p . 47, § 2 1 , p . 55, § 53, et 
p . 56, § 57) . 

85 . La C o u r observe que , b ien au c o n t r a i r e , l ' ins t i tu t d o n n a son accord 
à l ' app rop r i a t i on de l ' a p p a r t e m e n t l i t igieux pa r M. T. p e n d a n t la 
p r o c é d u r e j ud i c i a i r e , sans en in fo rmer le t r i buna l . La C o u r cons t a t e que 
ce t t e d é m a r c h e a c o n s i d é r a b l e m e n t r e t a r d é l ' exécut ion du j u g e m e n t du 
6 j a n v i e r 1999 (à c o m p a r e r avec. Lôpez Ostra p r éc i t é , p. 56, § 56). 
N o t a m m e n t , il fallait e n t a m e r un procès s épa ré afin de faire a n n u l e r le 
t i t re de p r o p r i é t é pr ivée dél ivré à M. T . et de pouvoir l ' expulser de 
l ' a p p a r t e m e n t en ques t ion ( p a r a g r a p h e s 25 et 28 c i -dessus) . La C o u r 
r e m a r q u e q u e le t r i buna l de Mel i topol qual if ia d ' i l légale la décis ion de 
l ' ins t i tu t re la t ive à la p r iva t i sa t ion de l ' a p p a r t e m e n t . C e l a é t a n t , la C o u r 
s ' é tonne q u e le G o u v e r n e m e n t r e p r o c h e a u r e q u é r a n t d e ne pas avoir 
fo rmulé la d e m a n d e d ' expu l s ion dès le d é b u t ( p a r a g r a p h e 60 ci-dessus) . 

86. Il es t v ra i q u e l ' ins t i tu t é ta i t t enu de r e sp ec t e r é g a l e m e n t les droi t s 
de la famille T., c o m m e le sou t i en t le G o u v e r n e m e n t . La C o u r rappel le à 
cet éga rd q u e la no t ion du « jus te é q u i l i b r e » p r é s u p p o s e des m e s u r e s 
v isant à favoriser les deux pa r t i e s . O r le G o u v e r n e m e n t n ' a spécifié 
a u c u n e m e s u r e pr ise p a r l ' ins t i tu t à l ' égard du r e q u é r a n t . 

87. La C o u r note ensu i t e q u e l ' a p p a r t e m e n t en cause n ' a é té mis à la 
d ispos i t ion du r e q u é r a n t que le 28 m a r s 2001 , et qu ' i l é ta i t alors 
i nhab i t ab l e . Toutefo is , l ' ins t i tu t , en qua l i t é de possesseur et g é r a n t d 'une 
pa r t i e du fonds de l o g e m e n t s d ' E t a t , n ' a e n t r e p r i s ni les t r avaux 
nécessa i res afin de r é p a r e r au plus vite les d é g â t s cons t a t é s , ni les 
d é m a r c h e s t e n d a n t à é tab l i r et à faire pour su iv re en jus t i ce les 
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re sponsab les d ' u n e a t t e i n t e grave à un l o g e m e n t re levant de ce fonds. 
D a n s ces cond i t ions , la C o u r avoue sa difficulté à en t revo i r , en l ' espèce, 
le f o n c t i o n n e m e n t d u cont rô le é t a t i q u e d a n s le d o m a i n e du fonds de 
l o g e m e n t s , tel q u e décr i t d a n s le code uk ra in i en du l o g e m e n t 
( p a r a g r a p h e s 56-57 c i -dessus) . 

88. La C o u r observe les t é m o i g n a g e s soumis pa r le r e q u é r a n t et d a t é s 
des 20 j a n v i e r et 16 février 2004, selon lesquels les d é g r a d a t i o n s d a n s 
l ' a p p a r t e m e n t pe r s i s t en t et a u c u n e in t e rven t ion n ' a é té faite, depu i s le 
28 m a r s 2001, p o u r y r eméd ie r . Elle c o n s t a t e q u e r ien d a n s les 
d o c u m e n t s fournis pa r le G o u v e r n e m e n t ne p e r m e t de m e t t r e en d o u t e 
ces t é m o i g n a g e s . En par t i cu l i e r , le G o u v e r n e m e n t n ' a p r é s e n t é a u c u n e 
pièce ou in fo rma t ion p o r t a n t sur la pér iode p o s t é r i e u r e au 28 m a r s 2001 
et re la t ive à l ' é ta t de l ' a p p a r t e m e n t en ques t ion . 

d) Conclusion 

89. C o m p t e t enu des décis ions jud ic i a i r e s r e n d u e s en l 'espèce et du 
c o m p o r t e m e n t des au to r i t é s pub l iques impl iquées d a n s ce t t e affaire, la 
C o u r e s t ime que l 'Eta t ne s 'est pas a c q u i t t é de ses obl iga t ions posi t ives 
cons i s t an t à r é t ab l i r et p r o t é g e r la j ou i s sance effective pa r le r e q u é r a n t 
de son dro i t au respec t de son domici le et de sa vie pr ivée et famil ia le . 
P a r t a n t , il y a eu viola t ion de l 'ar t icle 8 de la Conven t i on . 

(...) 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit qu ' i l y a eu violat ion de l 'ar t icle 8 de la Conven t i on ; 

(...) 

Fai t en f rançais , pu is c o m m u n i q u é pa r écri t le 22 février 2005, en 
app l ica t ion de l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

S. DOLLÉ 

Greff ière 
J . -P. COSTA 

Prés iden t 
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SUMMARY' 

Decision to transfer flat to new occupant and subsequent proceedings to set 
that decis ion aside 

Article 8 

Home - Private andfamily life - Positive obligations - Decision to transferflat to new occupant 
and subsequent proceedings to set that decision aside - Length of proceedings - Conduct of the 
courts - Governmental organisation - Conduct of the authorities - Conditions for recovering 
possession of a flat - Fair balance between competing interests 

* * 

The applicant's public sector employer, a teacher-training institute, had granted 
the applicant indefinite authorisation to occupy and use a flat on the institute's 
books. The applicant moved to Russia temporarily to prepare his doctoral thesis, 
while his wife took up temporary residence in another city to follow a course of 
medical treatment. The institute withdrew the applicant's rights to the flat and 
granted them to another employee, T., who entered the flat in the applicant's 
absence. Having noted that the flat was empty, he and witnesses who had been 
present with him made a statement to that effect. The applicant alleged that his 
belongings had been taken from the flat or stolen. On their return, the applicant 
and his wife were unable to move back into the flat, as it was already occupied, and 
were forced to move in with members of another household. The applicant 
instituted proceedings seeking recovery of the flat and claiming compensation for 
pecuniary and non-pecuniary damage. His application for the right to free use of 
the fiat was eventually granted. As to the alleged damage, the judge noted in 
particular that the law made no provision for compensation for non-pecuniary 
damage in landlord-tenant disputes. In the meantime, ownership of the flat had 
been transferred to T. and his family on the basis of a decision by the institute. As 
the fiat was occupied, the judicial authorities (the bailiff, the procurator's office 
and the court) took steps to enforce the judicial decision in favour of the 
applicant. The applicant could not move back in, as the fiat was unfit for human 
habitation. Despite the actions taken by the applicant, this state of affairs 
remained unchanged almost three years later. 

Held 
Article 8: For five years, the applicant had been deprived of his fiat and he and his 
wife had been forced to live with members of another household. His rights to the 
disputed fiat had eventually been recognised by the judge. At first sight, the Court 
was not satisfied that the legal complexity of the case had been such as to warrant 
proceedings comprising three hearings and lasting three years, particularly in view 
of what had been at stake in terms of the applicant's private and family life. Even 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s not b i n d t h e C o u r t . 
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supposing it had been, the attitude of the courts towards the applicant's situation 
during the proceedings had contrasted starkly with their atti tude towards the 
situation of T. and his family. While the courts had taken the situation of the 
latter fully into account, they had not used all the means available to them to 
protect the private and family life of the applicant during the proceedings. The 
courts had not acquitted themselves fttlly of the tasks incumbent upon them as 
part of the positive duty of the State under Article 8. It was true that, thanks in 
part to the procurator's office, the courts had restored the applicant's right to the 
use of the flat in question, albeit after an undue delay. However, in the present 
case, that did not amount to restoring the applicant's right to respect for his 
home and his private and family life. The judgment in the applicant's favour 
could not be executed rapidly owing to the fact that in the meantime T., with the 
authorisation of the institute, had acquired ownership of the flat. The institute 
performed public duties assigned to it by law and under the supervision of the 
authorities, namely the management and distribution of its part of the State 
housing stock, with the result that it could be considered as a "governmental 
organisation" within the meaning of the Court 's case-law. As such, the State was 
liable for its acts and omissions. As the owner and manager of part of the State 
housing stock, the institute could have reacted more appropriately to the 
applicant's situation, for instance by providing him with temporary 
accommodation. Far from taking such an initiative, however, it had allowed the 
disputed flat to be transferred into private ownership while the judicial 
proceedings were in progress, without informing the court. That had caused a 
considerable delay in the execution of the judgment recognising the applicant's 
right to the use of the flat. While the institute had been obliged also to respect 
the rights of T. and his family, the notion of a "fair balance" implied measures in 
favour of both parties. The Government, however, had not provided details of any 
measures taken by the institute in favour of the applicant. There had been further 
delays before the flat had been made available to the applicant, by which time it 
had become uninhabitable. The institute had taken no steps to have the damage 
repaired or to prosecute those responsible. In view of the judicial decisions 
delivered in the case and the conduct of the relevant authorities, the State had not 
discharged its positive obligation to restore and protect the applicant's effective 
enjoyment of his right to respect for his home and his private and family life. 
Conclusion: violation (unanimously). 
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In the c a s e o f N o v o s e l e t s k i y v. U k r a i n e , 
T h e E u r o p e a n C o u r t of H u m a n Rights (Second Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r J.-P. COSTA, President, 
M r I. CABRAL BARRETO, 

M r R. TÜRMEN, 

M r V . BUTKEVYCH, 

M r M. UGREKHELIDZE, 

M r s E. FURA-SANDSTRÖM, 

M r s D.JOOIENE, judges, 
and M r s S. DOLLÉ, Section Registrar, 

H a v i n g d e l i b e r a t e d in pr iva te on 11 M a r c h 2003 a n d 1 F e b r u a r y 2005, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in an appl ica t ion (no. 47148/99) aga ins t 
U k r a i n e lodged wi th t he E u r o p e a n C o m m i s s i o n of H u m a n Righ t s (" the 
C o m m i s s i o n " ) u n d e r fo rmer Art ic le 25 of t he Conven t i on for the 
P ro tec t ion of H u m a n Rights and F u n d a m e n t a l F r e e d o m s ("the 
Conven t ion" ) by a U k r a i n i a n na t iona l , M r R o m u a l d Nikolayevich 
Novosele tskiy (" the a p p l i c a n t " ) , on 4 O c t o b e r 1998. 

2. T h e U k r a i n i a n G o v e r n m e n t (" the G o v e r n m e n t " ) were r e p r e s e n t e d 
by t he i r A g e n t , M r s V . Lu tkovska , of t he Min i s t ry of J u s t i c e . 

3. T h e app l i can t a l leged , in pa r t i cu l a r , t h a t , following an unlawful 
en t ry in to his flat in his absence , his possess ions had been s tolen and 
t h a t , as he h a d b e e n evicted from the flat, he a n d his wife h a d been m a d e 
homeless and forced to move in wi th m e m b e r s of a n o t h e r househo ld in a 
different p a r t of the coun t ry , u n d e r condi t ions t h a t p r e v e n t e d no rma l 
family in t imacy . 

4. T h e appl ica t ion was t r a n s m i t t e d to t he C o u r t on 1 N o v e m b e r 1998, 
w h e n Protocol No. 11 to t he C o n v e n t i o n c a m e in to force (Art icle 5 § 2 of 
Protocol No. 11). 

5. T h e app l ica t ion was a l loca ted to the Second Sect ion of the C o u r t 
(Rule 52 § 1 of the Rules of C o u r t ) . W i t h i n t h a t Sect ion, t h e C h a m b e r 
tha t would cons ider t he case (Article 27 § 1 of the C o n v e n t i o n ) was 
c o n s t i t u t e d as provided in Rule 26 § 1. 

6. By a decis ion of 11 M a r c h 2003, the C h a m b e r dec l a r ed the 
appl ica t ion pa r t ly admiss ib le . 

7. T h e app l ican t and the G o v e r n m e n t each filed observa t ions on the 
mer i t s (Rule 59 § 1). T h e C h a m b e r having dec ided , af ter consu l t ing the 
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pa r t i e s , t h a t no h e a r i n g on the m e r i t s was r e q u i r e d (Rule 59 § 3 in fine), 
t he pa r t i e s rep l ied in w r i t i n g to each o t h e r ' s obse rva t ions . 

8. O n 1 N o v e m b e r 2004 the C o u r t c h a n g e d the compos i t ion of its 
Sect ions (Rule 25 § 1). T h i s case was ass igned to the newly composed 
Second Sect ion (Rule 52 § 1). 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

9. T h e appl ican t was born in 1938 and lives in Ussur iysk (Russ ia ) . 

A. B a c k g r o u n d t o t h e c a s e 

10. By a decis ion of 2 J u n e 1995 u n d e r the E d u c a t i o n Act , t he t r a d e 
un ion b r a n c h at the Mel i topol S t a t e T e a c h e r T r a i n i n g I n s t i t u t e (" the 
I n s t i t u t e " ) , which was the app l i can t ' s employe r a t t he t ime , g r a n t e d the 
app l ican t indef in i te a u t h o r i s a t i o n (ордер) to occupy a n d use a two-room, 
25.1 sq. m flat in a bu i ld ing in Mel i topol on the I n s t i t u t e ' s books. 

11. In Augus t 1995 the app l ican t r e s igned from the I n s t i t u t e and wen t 
to live in V l a d i m i r (Russia) to p r e p a r e his doc tora l thes i s . Before leaving, 
he took his wife to Kotovsk ( U k r a i n e ) , w h e r e she was d u e to receive 
medica l t r e a t m e n t . 

12. O n 5 O c t o b e r 1995 the I n s t i t u t e annu l l ed its decis ion of 2 J u n e 
1995 and g r a n t e d a u t h o r i s a t i o n to occupy a n d use the flat to Т. , a n o t h e r 
of its employees . 

13. O n 3 N o v e m b e r 1995 Т., a c c o m p a n i e d by four wi tnesses , e n t e r e d 
the flat. T h e y no ted t h a t the flat was e m p t y and m a d e a s t a t e m e n t to t h a t 
effect. Accord ing to t he app l i can t , his possess ions were r e m o v e d or s to len 
from the flat. 

14. In N o v e m b e r 1995 the app l i can t ' s wife r e t u r n e d to Mel i topol . 
U n a b l e to move back in to t he flat, which was now occupied by T.'s family, 
she had to r e t u r n to Kotovsk a n d move in wi th re la t ives . In J a n u a r y 1996 
the app l ican t r e t u r n e d to Mel i topol , before j o in ing his wife in Kotovsk. 

B. P r o c e e d i n g s for r e c o v e r y o f t h e f lat 

15. In la te F e b r u a r y 1996 the app l i can t filed a civil c la im aga ins t t he 
I n s t i t u t e wi th t he Mel i topol Ci ty C o u r t , c l a iming c o m p e n s a t i o n for 
pecun ia ry and non-pecun ia ry d a m a g e and seek ing to asse r t his r ight to 
free use of t he flat in ques t ion . T h e I n s t i t u t e in t u r n lodged a n 
appl ica t ion to have t h a t r ight w i t h d r a w n from the app l i can t . 



NOVOSELETSKIY v. UKRAINE J U D G M E N T [21 

16. O n 15 May 1996, following a n i n t e r v e n t i o n by the p r o c u r a t o r at the 
app l i can t ' s r eques t , the I n s t i t u t e annu l l ed its decis ion of 5 O c t o b e r 1995, 
finding t h a t it had been unlawful , a n d r e s t o r e d the app l i can t ' s r igh t s to 
the flat. 

17. In a j u d g m e n t of 27 J u n e 1996, t h e Mel i topol Ci ty C o u r t d ismissed 
the app l i can t ' s claim and g r a n t e d the I n s t i t u t e ' s appl ica t ion . It found in 
p a r t i c u l a r t h a t , in acco rdance wi th t h e legis lat ion in force a n d the 
e m p l o y m e n t con t rac t conc luded be tween the I n s t i t u t e a n d the app l ican t , 
the l a t t e r had forfeited his r ight to use of t he flat conce rned a f te r t ak ing 
u p p e r m a n e n t res idence e l sewhere . T h e cour t also no ted t h a t , accord ing 
to t he s t a t e m e n t m a d e on 3 N o v e m b e r 1995, t he flat in q u e s t i o n h a d been 
e m p t y w h e n it was e n t e r e d . 

18. Following an object ion u n d e r the supervisory review p r o c e d u r e 
from the Zapori jya d e p u t y r eg iona l p r o c u r a t o r , the Zapor i jya Regional 
C o u r t , in a j u d g m e n t of 23 M a y 1997, q u a s h e d the j u d g m e n t of 27 J u n e 
1996 and r e m i t t e d t he case to the Mel i topol Ci ty C o u r t for fu r the r 
cons ide ra t ion . 

19. By a j u d g m e n t of 28 Apri l 1998, the Mel i topol Ci ty C o u r t re jec ted 
t he app l i can t ' s c la im, r e i t e r a t i n g in subs t ance t he findings of the 
j u d g m e n t of 27 J u n e 1996. 

20. Fol lowing an appea l by t he app l ican t on po in t s of law the Zapori jya 
Regiona l C o u r t , in a j u d g m e n t of 18 Augus t 1998, q u a s h e d the j u d g m e n t 
of 28 Apri l 1998 and r e m i t t e d t he case once m o r e to t he cour t of first 
i n s t ance . In pa r t i cu l a r , the Regiona l C o u r t no ted t h a t t h e issue of the 
lawfulness of t he In s t i t u t e ' s decis ion of 5 O c t o b e r 1998, g r a n t i n g T . the 
r igh ts to the flat in ques t ion , had not been add re s sed , de sp i t e t h e fact 
t h a t t he decision had s u b s e q u e n t l y been annu l l ed following a n object ion 
from the p r o c u r a t o r . T h e cour t f u r the r no t ed t h a t t he app l i can t ' s wife, 
who was also a u t h o r i s e d to occupy the flat, had been absen t from the flat 
only t empora r i ly , and on medica l g r o u n d s . T h e cour t no ted , inter alia, t ha t 
t h r e e of the four wi tnesses had s igned the s t a t e m e n t of 3 N o v e m b e r 1995 
a t T. 's r e q u e s t and had not been p r e s e n t w h e n he had e n t e r e d the flat. 

21 . By an o r d e r of 2 D e c e m b e r 1998 giving effect to t he In s t i t u t e ' s 
decision, t he execut ive c o m m i t t e e of Mel i topol munic ipa l council 
t r a n s f e r r e d owne r sh ip of the flat in ques t i on to T., a p r iva te individual . 

22. In a j u d g m e n t of 6 J a n u a r y 1999, t he Mel i topol Ci ty C o u r t al lowed 
the app l i can t ' s c la im in p a r t . T h a t j u d g m e n t was u p h e l d by the Zapori jya 
Reg iona l C o u r t in a j u d g m e n t of 16 F e b r u a r y 1999. T h e cour t no ted in 
p a r t i c u l a r t h a t the app l i can t ' s move to V l a d i m i r had been only 
t e m p o r a r y , and t h a t Mel i topol had r e m a i n e d his p e r m a n e n t p lace of 
r es idence . Accordingly, it found t h a t the appl ican t had the r ight to free 
use of t he flat in ques t i on in Mel i topol . However , t he cour t re jec ted the 
app l i can t ' s c la im for d a m a g e s , observ ing t h a t t he c r imina l inves t iga t ion 
in to t he d i s a p p e a r a n c e of his possess ions had been closed by an o r d e r of 
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15 F e b r u a r y 1996 (see p a r a g r a p h 36 below). In t h a t connec t ion , t he cour t 
took the view tha t n e i t h e r the a m o u n t of the c la im nor t he ex i s tence of t he 
p e c u n i a r y d a m a g e al legedly caused by the In s t i t u t e had been bo rne out by 
t he evidence provided. It also no ted t h a t the law m a d e no provision for 
c o m p e n s a t i o n in respec t of non -pecun ia ry d a m a g e in l a n d l o r d - t e n a n t 
d i spu te s . 

23. O n 17 May 1999 the Mel i topol Ci ty C o u r t fo rwarded the wri t of 
execu t ion in respec t of the j u d g m e n t of 6 J a n u a r y 1999 to the Mel i topol 
d e p a r t m e n t of t he U k r a i n i a n Min i s t ry of J u s t i c e . 

24. O n 21 May 1999 the cour t bailiff no ted t h a t the flat in ques t ion was 
occupied by T. 's family. Accordingly, he lodged a r eques t with the 
Mel i topol Ci ty C o u r t for an i n t e r p r e t a t i o n of the j u d g m e n t of 6 J a n u a r y 
1999. 

25. In a decision of 14 S e p t e m b e r 1999, the Mel i topol Ci ty C o u r t 
d i smissed the r eques t on t he g r o u n d tha t it was a i m e d at having the 
j u d g m e n t in ques t i on var ied r a t h e r t h a n i n t e r p r e t e d . F u r t h e r m o r e , it 
no ted : 

" In e x a m i n i n g t h e a f o r e m e n t i o n e d civil c a s e , t h e c o u r t w a s no t a w a r e t h a t o w n e r s h i p 

of t h e flat in q u e s t i o n ... h a d b e e n t r a n s f e r r e d t o a p r i v a t e i n d i v i d u a l , a s T . h a d not 

i n f o r m e d t h e c o u r t of th i s fact w h e n h e g a v e e v i d e n c e a s a w i t n e s s a t t h e h e a r i n g . O n l y 

a f t e r t h e j u d g m e n t h a d b e e n d e l i v e r e d d id t h i s c o m e t o l i gh t . T h a t b e i n g t h e c a s e , 

n e i t h e r t h e c o u r t n o r t h e a p p l i c a n t R .N . N o v o s e l e t s k i y w a s a w a r e t h a t t h e flat b a d 

p a s s e d i n t o p r i v a t e o w n e r s h i p . It w a s for t h a t r e a s o n t h a t M r N o v o s e l e t s k i y l o d g e d a n 

a p p l i c a t i o n s i m p l y t o be a l l o w e d t o o c c u p y t h e Hat in q u e s t i o n r a t h e r t h a n to h a v e [T. ] 

e v i c t e d . " 

T h e Zapori jya Regional C o u r t uphe ld tha t decis ion in a j u d g m e n t of 
9 D e c e m b e r 1999. 

26. In N o v e m b e r 1999 the Mel i topol p r o c u r a t o r appl ied to the 
Mel i topol Ci ty C o u r t on t he app l i can t ' s behalf, s eek ing to have t he 
t r ans f e r of owne r sh ip of the flat to T . on 2 D e c e m b e r 1998 dec la red 
unlawful , a n d to have T. evicted from the flat. 

27. At t he h e a r i n g , t he execut ive c o m m i t t e e of Mel i topol munic ipa l 
council a r g u e d t h a t the cons t ruc t i on of t he flats be long ing to the 
I n s t i t u t e had b e e n funded by the Min i s t ry of Educa t ion , and t h a t any 
decision conce rn ing the flat in issue would have b e e n t a k e n en t i re ly by 
the I n s t i t u t e m a n a g e m e n t . 

28. In a j u d g m e n t of 25 M a y 2000, t he Mel i topol C i ty C o u r t g r a n t e d 
t h e p r o c u r a t o r ' s appl ica t ion , o r d e r i n g T. to vaca te t he flat and the 
I n s t i t u t e to provide T. ' s family wi th a l t e rna t i ve a c c o m m o d a t i o n . In 
add i t ion , the cour t conc luded t h a t the I n s t i t u t e had ac ted unlawfully in 
r e l a t ion to the d i spu t ed flat, in p a r t i c u l a r in approv ing the t r ans fe r of 
owner sh ip to T., a p r iva te individual , in 1998, while the app l i can t ' s civil 
c la im was still p e n d i n g before the cour t . Th i s j u d g m e n t b e c a m e final on 
18 Augus t 2000. 
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29. In a decis ion of 28 D e c e m b e r 2000, t he Mel i topol C i ty C o u r t 
g r a n t e d T. and his family a stay of execu t ion of t he j u d g m e n t of 25 May 
2000 unt i l 1 April 2001 , owing to the chronic illness of one of t he family 
m e m b e r s . T h e appl ican t al leges t h a t he was not in formed of t he cour t 
h e a r i n g on t h a t issue. 

30. In D e c e m b e r 2000 a n d J a n u a r y 2001 , the cour t bailiff imposed a 
fine on the d i rec to r of the I n s t i t u t e for t he delays in comply ing wi th the 
j u d g m e n t in ques t ion . 

31 . By o rde r s of 13 M a r c h and 28 M a r c h 2001 , t he cour t bailiff 
d i scon t inued the execu t ion p roceed ings in respec t of the j u d g m e n t s of 
the Mel i topol Ci ty C o u r t of 6 J a n u a r y 1999 a n d 25 May 2000, af ter 
cert i fying t h a t t he flat in q u e s t i o n was unfit for h u m a n h a b i t a t i o n . O n 
28 M a r c h 2001, in a m e a s u r e des igned to secure possession of the flat by 
t he app l i can t , a c o m m i t t e e m a d e u p of t he appl ican t and seven wi tnesses , 
in the p re sence of the cour t bailiff, cert if ied t h a t the flat in q u e s t i o n was 
e m p t y and unfit for h u m a n h a b i t a t i o n a n d n e e d e d s u b s t a n t i a l r epa i r s 
before it could be used. A m o n g m a n y o t h e r th ings , t he c o m m i t t e e no ted 
t h a t t he s an i t a ry fittings and e lect r ica l wir ing had been seriously 
d a m a g e d , t h a t t he sink and s u r r o u n d i n g pipes had been removed , 
m a k i n g it imposs ib le to use any r u n n i n g w a t e r , and t h a t t h e c o n t e n t s of 
the sewage pipes e m p t i e d in to t h e flat, c r e a t i n g a powerful s t ench . T h e y 
also r eco rded the refusal of T . a n d an official of t he I n s t i t u t e to h a n d over 
the keys to t he flat to the cour t bailiff. 

32. O n 20 J a n u a r y 2004 six wi tnesses , of w h o m five were eng inee r s , 
a c c o m p a n i e d by the app l i can t , inspec ted t he flat and no ted t h a t , as a 
resul t of t he d a m a g e recorded on 28 M a r c h 2001 , the sewage pipes 
e m p t i e d in to the k i t chen a n d toi le ts , as had b e e n the case at t he i r 
inspect ions in 2002 and 2003, a n d t h a t t he app l ican t was u n a b l e to use 
t he s an i t a ry facilities or r u n n i n g wa te r . A s t a t e m e n t to t h a t effect was 
d r a w n u p for t he a t t e n t i o n of t he I n s t i t u t e . 

33 . Accord ing to a s t a t e m e n t of 16 F e b r u a r y 2004 add re s sed to the 
I n s t i t u t e and the p r o c u r a t o r ' s office by t he app l ican t and four eng inee r s 
who h a d ac ted as wi tnesses , the sewage pipes were blocked and the w a t e r 
pipes and san i t a ry fittings w e r e out of o rde r . T h e s t a t e m e n t r e f e r r ed to 
s imi lar findings t h a t had been m a d e by the I n s t i t u t e on 13 F e b r u a r y 
2004. T h e s igna tor ies c o n t e n d e d tha t t he s i t ua t ion h a d not c h a n g e d since 
28 M a r c h 2001, w h e n the app l i can t had t a k e n possession of the flat. 

34. In his l e t t e r of 10 F e b r u a r y 2004 to t he C o u r t , the app l ican t 
compla ined t h a t since 28 M a r c h 2001 he h a d been u n a b l e to live in the 
fiat owing to its dep lo rab le s t a t e ; however , he h a d vis i ted t he flat 
regu la r ly in o r d e r to m o n i t o r t he s i tua t ion . 
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C. I n v e s t i g a t i o n i n t o t h e d i s a p p e a r a n c e o f t h e a p p l i c a n t ' s 
p o s s e s s i o n s 

35. O n 6 F e b r u a r y 1996 the app l ican t lodged a compla in t wi th the 
Mel i topo l d e p a r t m e n t of t he Min i s t ry of t he In t e r io r , a l l eg ing t h a t his 
be longings had been r emoved from the flat. H e r e q u e s t e d t h a t c r imina l 
p roceed ings be b r o u g h t aga ins t t he m a n a g e m e n t of the I n s t i t u t e and 
aga ins t T . for unlawful en t ry in to his flat. In suppor t of his compla in t , the 
app l i can t s u b m i t t e d two s t a t e m e n t s , one from his s is ter , G.G.S. , a n d the 
o t h e r from his niece, G.I.V., to t he effect t h a t they h a d seen in t he flat in 
q u e s t i o n several pieces of f u r n i t u r e , a l a rge n u m b e r of books , a television, 
a rad io , household app l i ances , two m a m m o t h tusks and gold a n d silver 
j ewel le ry , t o g e t h e r wi th 5,000 U n i t e d S t a t e s dol la rs h idden in t he stove 
a n d in the b a s e m e n t . T h e app l ican t also s u b m i t t e d a s t a t e m e n t from 
T.G.M. , a police officer, con f i rming t h a t he had ass is ted t he appl ican t in 
J u l y 1995 in moving his pe r sona l effects f rom the hall of res idence whe re 
he h a d lived previously to t h e flat in ques t i on . 

36. Accord ing to the G o v e r n m e n t , the inves t iga t ing a u t h o r i t i e s had 
r e sponded to this compla in t by c o n d u c t i n g a de t a i l ed inves t iga t ion in to 
the a l leged thef t . T h e inves t iga t ion es tab l i shed t h a t , af ter be ing 
in formed of the app l i can t ' s r e s igna t ion a n d his d e p a r t u r e for Russ ia , t he 
d i r ec to r of the I n s t i t u t e had i n s t r u c t e d T. to e n t e r t he flat and check t h a t 
t he h e a t i n g was in o r d e r for t he win te r . I n an o rde r d a t e d 15 F e b r u a r y 
1996, t he Mel i topol d e p a r t m e n t of the Min i s t ry of the In t e r io r closed the 
c r imina l p roceed ings , finding t h a t no offence had b e e n c o m m i t t e d (3a 
eidcymmcmio nodi'i 3AOHUH}'). T h e o r d e r m a d e re fe rence to t he s t a t e m e n t 
of 3 N o v e m b e r 1995, d r a w n u p by T . a n d s igned by four wi tnesses , to the 
effect t h a t the flat had been e m p t y w h e n it was opened up . 

37. B e t w e e n 1996 and 1999, the appl ican t lodged severa l c o m p l a i n t s 
wi th t he Mel i topol p r o c u r a t o r ' s office and the Zapori jya regional 
p r o c u r a t o r ' s office seek ing to have the o r d e r of 15 F e b r u a r y 1996 q u a s h e d . 

38. In a l e t t e r of 30 O c t o b e r 1999, t he Zapor i jya reg iona l p r o c u r a t o r ' s 
office in formed the app l i can t t h a t the Mel i topol p r o c u r a t o r ' s office had 
issued a n o r d e r on 29 O c t o b e r 1999 q u a s h i n g the o r d e r of 15 F e b r u a r y 
1996, a n d had r e o p e n e d the c r i m i n a l p roceed ings in r e sponse to his 
c o m p l a i n t s conce rn ing the d i s a p p e a r a n c e of his possessions from the flat. 

39. By a l e t t e r of 18 M a y 2001 , t he Zapor i jya reg iona l p r o c u r a t o r ' s 
office in formed the app l i can t t h a t the inves t iga t ion set u p in r e sponse to 
his c o m p l a i n t s had still not been c o m p l e t e d . 

40. O n 27 Augus t 2001 the Zapor i jya reg iona l p r o c u r a t o r ' s office w r o t e 
to t he appl ican t in forming h im t h a t , by a n o r d e r of 3 A u g u s t 2001 , t he 
Mel i topo l d e p a r t m e n t of t he Min i s t ry of the In t e r io r had closed the 
c r imina l p roceed ings r e l a t i n g to the d i s a p p e a r a n c e of his possess ions on 
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t he g r o u n d t h a t no offence h a d b e e n c o m m i t t e d , bu t t h a t t h e p roceed ings 
to es tab l i sh t he lawfulness of t h a t o r d e r were still in p rogress . 

4 1 . In two l e t t e r s d a t e d 28 D e c e m b e r 2002 a n d 13 J a n u a r y 2003, the 
Mel i topol p r o c u r a t o r ' s office in formed the app l i can t t h a t t h e c r imina l 
p roceed ings r e l a t i n g to the d i s a p p e a r a n c e of his possess ions were still 
pend ing . 

42. O n 5 F e b r u a r y 2003 the Zapor i jya regional p r o c u r a t o r ' s office 
e x a m i n e d t he file r e l a t i n g to t he inves t iga t ion , q u a s h e d all the ear l ie r 
decis ions and o rde red fu r the r inves t iga t ions to be ca r r i ed ou t . 

43 . By a decision of 22 M a r c h 2003, t he Mel i topo l d e p a r t m e n t of the 
Min is t ry of t he I n t e r i o r closed t he c r imina l p roceed ings , f inding t h a t no 
offence h a d b e e n c o m m i t t e d . O n 3 Apri l 2003 t he Mel i topol depu ty 
p r o c u r a t o r q u a s h e d t h a t decis ion and r e o p e n e d t he inves t iga t ion . 

44. In an o r d e r of 27 M a y 2003, t he Mel i topo l d e p a r t m e n t of the 
Min i s t ry of t he In t e r i o r , af ter s u m m a r i s i n g t he m a i n f indings of the 
inves t iga t ion , closed t he c r imina l p roceed ings on t he g r o u n d t h a t no 
offence had b e e n c o m m i t t e d . 

45 . In pa r t i cu l a r , it was observed t h a t G.G.S. and G.I.V., on whose 
s t a t e m e n t s t he app l i can t h a d re l ied , h a d dec l ined to a t t e n d in p e r s o n in 
o r d e r to provide fu r the r in fo rma t ion to the inves t iga t ing officer. In t h a t 
connec t ion it was also po in ted out t h a t t h e Mel i topol Ci ty C o u r t had 
refused to t ake G.I.V.'s s t a t e m e n t in to account because she was r e l a t ed 
to the app l i can t . 

46. T .G .M. was q u e s t i o n e d several t imes on t h e subject of his 
s t a t e m e n t , on 7 D e c e m b e r 1999, 10 J u l y 2001 and 21 M a y 2003. In his 
submiss ions , T .G .M. said t h a t he had moved the following i t e m s in to the 
flat in ques t ion : a w a s h i n g m a c h i n e , a re f r igera to r , some cha i r s , a gu i ta r , 
some spa re p a r t s for cars a n d some h o m e - m a d e j a m s . However , the 
inves t iga t ion no ted t h a t t h e s e i t e m s had not been m e n t i o n e d by the 
app l ican t in his compla in t s . T .G .M. also m a i n t a i n e d t h a t he had seen a 
piece of m a m m o t h tusk in t h e app l i can t ' s room in the hall of res idence 
whe re he had lived previously. 

47. It was es tab l i shed t h a t , p r io r to his move in to t he d i s p u t e d flat, the 
app l ican t had r e n t e d fully furn ished a c c o m m o d a t i o n wi th a surface a r e a of 
30 sq. m in a hall of res idence . However , n e i t h e r T .G .M. , d u r i n g an 
a t t e m p t e d r econs t ruc t i on , nor t h e app l i can t , was able to say precisely 
w h e r e so m a n y bulky i t e m s of fu rn i tu re , of t he kind descr ibed in the 
app l i can t ' s compla in t s , migh t have been fitted in to a furnished dwel l ing 
wi th a surface a r e a of 30 sq. m. 

48. In add i t ion , s t a t e m e n t s were t a k e n in t he course of the 
inves t iga t ion from six pe r sons , inc luding T. , who lived in t he s a m e 
bui ld ing or ad jo in ing bui ld ings . T h e y all a s s e r t e d t h a t t hey h a d seen no 
heavy or bulky i t e m s of fu rn i t u r e be ing moved in to t he flat in ques t ion 
b e t w e e n A u g u s t a n d N o v e m b e r 1995. T a k i n g t he view t h a t i t e m s of t h a t 
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n a t u r e could not have b e e n moved in w i thou t be ing not iced, and on the 
basis of the p r e c e d i n g s t a t e m e n t s , t he inves t iga t ing officer concluded 
t h a t t he appl ican t had never moved the i t e m s in to t he flat, and t h a t t he 
a l leged theft had not t a k e n place. 

49 . F u r t h e r m o r e , t he o r d e r of 27 May 2003 accused the app l ican t of 
t a k i n g insufficient i n t e re s t in t he inves t iga t ion , hav ing failed to a t t e n d 
his a p p o i n t m e n t s wi th the inves t iga t ing officer. 

50. Last ly, hav ing observed s o m e incons is tenc ies in the app l i can t ' s 
s t a t e m e n t s conce rn ing the d a t e of his r e t u r n to Mel i topol , t h e 
inves t iga t ion concluded t h a t t he app l i can t had lodged his compla in t 
c o n c e r n i n g the a l leged theft on ficti t ious g r o u n d s and wi th a view to 
m a t e r i a l ga in . In suppor t of th is a r g u m e n t , the o rde r c i ted some 
cr i t ic isms m a d e of the app l ican t by previous employe r s . 

II. R E L E V A N T D O M E S T I C LAW 

5 1 . Art ic le 4 of the U k r a i n i a n H o u s i n g C o d e (Житловий кодекс 
Украти - " the Code" ) of 30 J u n e 1983 (as a m e n d e d ) s t i pu la t e s t h a t t he 
S t a t e ' s hous ing stock compr i ses S t a t e -owned houses and dwell ings in 
o t h e r bui ld ings . 

52. Sect ion 1 of Law no. 2482-XII of 1 9 J u n c 1992 on t h e p r iva t i sa t ion 
of the S t a t e hous ing stock (закон УкраУни "Про приватизации 
державного житлового фонду") def ines t he S t a t e hous ing s tock as t he 
hous ing stock of the mun ic ipa l counci ls , t o g e t h e r wi th the hous ing 
m a n a g e d by S ta t e -owned c o m p a n i e s , in s t i tu t ions and e s t a b l i s h m e n t s 
(" the in s t i t u t iona l hous ing s tock") . 

53 . U n d e r Art ic le 18 of t he C o d e , the hous ing stock is m a n a g e d by the 
owner or by an e s t a b l i s h m e n t , to t he e x t e n t t h a t powers have b e e n 
d e l e g a t e d to it by the owner . 

54. U n d e r t he t e r m s of t he second p a r a g r a p h of Art ic le 184 of t h e 
C o d e , work car r ied out on bui ld ings t h a t form p a r t of t h e ins t i tu t iona l 
hous ing stock (eidoM4uu житловий фонд) is funded by the budge t of the 
c o m p a n i e s , i n s t i t u t ions and e s t a b l i s h m e n t s conce rned . 

55. Ar t ic le 52 of t he C o d e governs t he a l loca t ion of flats from the 
ins t i tu t iona l hous ing stock. In pa r t i cu l a r , fiats a r e a l loca ted by a j o in t 
decis ion of the au tho r i t i e s a n d the t r a d e union b r a n c h e s of the 
c o m p a n i e s , ins t i tu t ions and e s t a b l i s h m e n t s conce rned , which e i t he r 
s u b m i t the i r decis ion to the re levan t mun ic ipa l council for approva l or, in 
some cases , s imply inform the council . O n the basis of t ha t decis ion, t he 
execut ive c o m m i t t e e of t he mun ic ipa l council issues t he pe r son conce rned 
wi th an a u t h o r i s a t i o n to occupy the flat (ордер), which cons t i tu t e s the sole 
legal basis for t a k i n g possession of t he a l loca ted dwel l ing (see Art ic le 58 of 
t h e C o d e ) . 
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56. Art ic le 29 of the Code provides t h a t the hous ing stock is subject to 
S t a t e supervis ion . T h i s consis ts in e n s u r i n g t h a t all t he o r g a n i s a t i o n s and 
pe r sons conce rned observe the rules on the use and m a i n t e n a n c e of the 
hous ing stock and t h a t the d i s t r i bu t ion of living space a n d al locat ion of 
flats occur in t he correct o rde r . 

57. T h e list of funct ions of t he execut ive c o m m i t t e e s of the munic ipa l 
councils set out in Art ic le 15 of the Code inc ludes S t a t e supervis ion of t he 
use a n d m a i n t e n a n c e of t he hous ing stock, m o n i t o r i n g of the s ta te of 
r epa i r and use of the in s t i t u t iona l hous ing stock, a n d m o n i t o r i n g of the 
wa i t ing list of pe r sons in need of b e t t e r hous ing kept by t he compan ie s , 
in s t i tu t ions and e s t a b l i s h m e n t s concerned . 

T H E L A W 

I. ALLEGED VIOLATION O F ARTICLE 8 O F T H E C O N V E N T I O N 

58. T h e appl ican t cons idered t h a t t h e r e had b e e n a d i sp ropo r t i ona t e 
i n t e r f e r ence wi th his r ight to respec t for his p r iva te and family life and 
his h o m e . H e compla ined in p a r t i c u l a r t ha t , for m o r e t h a n five years 
following the al legedly unlawful e n t r y in to his flat, he h a d b e e n unab le to 
occupy it and t h a t he a n d his wife had been forced to live wi th m e m b e r s of 
a n o t h e r household u n d e r condi t ions t h a t p r e v e n t e d n o r m a l family 
in t imacy . T h e appl ican t fu r the r compla ined t h a t his flat had been 
r e t u r n e d to h im in an u n i n h a b i t a b l e s t a t e a n d t h a t t he a u t h o r i t i e s had so 
far t a k e n no s t eps to r e m e d y the s i tua t ion and pun i sh those responsib le . 
H e rel ied on Art ic le 8 of the Conven t ion , which provides : 

" 1 . E v e r y o n e h a s t h e r i g h t to r e s p e c t for h is p r i v a t e a n d fami ly life, [ a n d ] his h o m e ... 

2. T h e r e sha l l be n o i n t e r f e r e n c e by a p u b l i c a u t h o r i t y w i t h t h e e x e r c i s e of th i s r igh t 

e x c e p t s u c h a s is in a c c o r d a n c e w i t h t h e law a n d is n e c e s s a r y in a d e m o c r a t i c soc ie ty ... 

for t h e p r o t e c t i o n of h e a l t h o r m o r a l s , o r for t h e p r o t e c t i o n of t h e r i g h t s a n d f r e e d o m s of 

o t h e r s . " 

A. T h e p a r t i e s ' s u b m i s s i o n s 

1. The Government 

59. T h e G o v e r n m e n t s u b m i t t e d tha t t he fact t h a t t he app l i can t had, 
for four years , b e e n den ied t he o p p o r t u n i t y to m a k e free use of t he fiat in 
ques t i on was d u e firstly to unlawful acts on the p a r t of the I n s t i t u t e and, 
secondly, to t he a t t i t u d e of t he app l i can t , who had t a k e n no s t eps to 
s a fegua rd his possessions before leaving for Russ ia . 
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60. In add i t ion , t he G o v e r n m e n t cr i t ic ised the app l ican t for not 
apply ing to have T. evicted a t the o u t s e t , a r g u i n g t h a t he had thereby-
p r e v e n t e d the j u d g m e n t of 6 J a n u a r y 1999 from be ing e x e c u t e d rapidly. 

6 1 . T h e s i tua t ion compla ined of had in no sense b e e n the resu l t of the 
ac ts or omiss ions of t he publ ic au tho r i t i e s . T h e G o v e r n m e n t po in ted out 
t h a t it was t he p r o c u r a t o r ' s office, desp i t e hav ing no obl iga t ion to do so, 
t h a t had b rough t the cour t p roceed ings on the app l i can t ' s beha l f seek ing 
to have t h e decision to t r ans fe r owne r sh ip of the flat to T . set as ide . 
F u r t h e r m o r e , in its j u d g m e n t s of 6 J a n u a r y 1999 and 25 May 2000, t he 
Mel i topol Ci ty C o u r t had reaf f i rmed the val idi ty of t he app l i can t ' s 
a u t h o r i s a t i o n to occupy and use the flat. T h e S t a t e had execu ted those 
j u d g m e n t s , t h e r e b y r e s to r ing the app l i can t ' s r igh ts t h a t had b e e n 
infr inged by the I n s t i t u t e . Moreover , t h e S t a t e had had to s t r ike a fair 
ba lance b e t w e e n the app l i can t ' s r igh t s a n d those of T . and his family. 

62. W i t h r ega rd to t he app l i can t ' s a l lega t ions conce rn ing the unlawful 
n a t u r e of t he en t ry in to t he flat in ques t ion and the a l leged d i s a p p e a r a n c e 
of his possess ions , the G o v e r n m e n t acknowledged t h a t t he s i t ua t ion could 
be r e g a r d e d as a violat ion of t he app l i can t ' s r ight to respec t for his h o m e 
secured by Ar t ic le 8 of t he Conven t ion . However , t he G o v e r n m e n t a r g u e d 
t h a t t he a u t h o r i t i e s had conduc t ed a t h o r o u g h a n d effective inves t iga t ion 
and found no i r r egu la r i t i e s . T h e a u t h o r i t i e s h a d a s c e r t a i n e d , on the basis 
of the s t a t e m e n t of 3 N o v e m b e r 1995, t h a t the flat had b e e n e m p t y w h e n it 
had been opened up. In add i t ion , the appl icant had been unab le to prove 
t he ex i s tence of the a l leged possessions or T. 's impl ica t ion in the i r 
supposed d i s a p p e a r a n c e . H e n c e , the S t a l e had compl ied wi th its posit ive 
obl iga t ions u n d e r Art ic le 8 of t he Conven t ion ; the c o m p l a i n t should 
the re fo re be re jec ted as be ing mani fes t ly i l l-founded. 

2. The applicant 

63. T h e appl ican t a r g u e d t h a t t he S t a t e had failed in its obl iga t ion to 
sa feguard his r igh t to r e spec t for his h o m e a n d his p r iva te and family life, 
wi th t he resu l t t h a t the I n s t i t u t e had been able to c o m m i t unlawful acts 
aga ins t h im. H e said t ha t , as a resul t of t h a t omiss ion on the S l a t e ' s p a r t , 
he a n d his wife had b e e n left homeles s a n d forced to move in wi th 
m e m b e r s of a n o t h e r househo ld in a different p a r t of t he c o u n t r y 
(Kotovsk, O d e s s a reg ion) , u n d e r condi t ions t h a t p r e v e n t e d n o r m a l family 
in t imacy . 

64. Refe r r ing to t he decis ion of t he Mel i topol Ci ty C o u r t of 
14 S e p t e m b e r 1999, t he app l ican t rep l ied t h a t he h a d not r e q u e s t e d t he 
evict ion of T . a n d his family because he had not cons ide red t h a t they had 
any legal r ight of occupa t ion . H e po in ted out in t h a t r e g a r d t h a t n e i t h e r 
t he I n s t i t u t e nor T. had in formed the cour t in good t i m e , at a hea r i ng , of 
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the t r ans fe r of t he flat to p r iva te owner sh ip , which h a d t a k e n place 
wi thou t awa i t i ng the re levant judicial decision. 

65. T h e app l ican t fu r the r s u b m i t t e d t h a t t he inves t iga t ion ca r r i ed out 
in r e sponse to his r e p e a t e d c o m p l a i n t s had b e e n n e i t h e r t h o r o u g h 
nor effective; on the con t ra ry , it had been l eng thy and bese t by 
con t rad ic t ions . T h e S t a t e h a d still not ident i f ied or t a k e n ac t ion aga ins t 
anyone for the i n t e r f e r ence wi th his r igh t to respec t for his h o m e a n d his 
p r iva te and family life. In pa r t i cu l a r , t he re levant a u t h o r i t i e s h a d never 
looked in to the legali ty of a l lowing access to t he flat in his absence . 

66. T h e appl ican t a lso no ted t h a t it was t he d i r ec to r of t he I n s t i t u t e 
who had a u t h o r i s e d T . to e n t e r his flat and al lowed h im to acqu i re 
owner sh ip of t he flat while t he jud ic ia l p roceed ings were p e n d i n g . H e 
also po in ted ou t t h a t it was a r e p r e s e n t a t i v e of t he I n s t i t u t e who had 
refused to h a n d over the keys to the cour t bailiff after T. and his family 
had moved out . T h e app l i can t s t ressed tha t , in spi te of t h a t fact, the 
I n s t i t u t e still dec l ined to accept responsibi l i ty for the u n i n h a b i t a b l e s t a t e 
of the flat w h e n he recovered possess ion of it. 

67. T h e S l a t e , t he re fo re , had failed to t ake any a p p r o p r i a t e act ion to 
r e s to re his r igh t s . T h e app l i can t s u b m i t t e d tha t peaceful en joymen t of the 
flat was still d e n i e d h im, given its c u r r e n t s t a t e of r epa i r . F u r t h e r m o r e , he 
had received no c o m p e n s a t i o n for t he d a m a g e caused to his h o m e , his 
p r iva te a n d family life, and his h e a l t h . 

B. T h e C o u r t ' s a s s e s s m e n t 

1. General principles 

68. T h e C o u r t d r aws a t t e n t i o n to its se t t l ed case-law, in accordance 
wi th which Art ic le 8, while p r imar i ly i n t e n d e d to p ro t ec t t he individual 
aga ins t a r b i t r a r y i n t e r f e r ence on the p a r t of t he publ ic a u t h o r i t i e s , may 
also en ta i l t he adop t ion by t h e l a t t e r of m e a s u r e s to secure t he r ights 
g u a r a n t e e d by t h a t Art ic le even in t he sphe re of re la t ions be tween 
individuals (see, a m o n g m a n y o t h e r a u t h o r i t i e s , Lopez Ostra v. Spain, 
j u d g m e n t of 9 D e c e m b e r 1994, Ser ies A no. 303-C, pp. 54-55, § 5 1 , and 
Surugiu v. Romania, no. 48995/99, § 59, 20 Apri l 2004) . 

69. W h e t h e r t he case is ana lysed in t e r m s of a posit ive d u t y on the 
S t a t e or in t e r m s of a n in t e r f e r ence by a publ ic a u t h o r i t y to be just i f ied 
in acco rdance wi th p a r a g r a p h 2, t he appl icable pr inciples a r e broadly 
s imi la r . In bo th con tex t s r e g a r d m u s t be had to t he fair ba l ance t h a t has 
to be s t ruck b e t w e e n the c o m p e t i n g i n t e r e s t s of the individual a n d of the 
c o m m u n i t y as a whole . F u r t h e r m o r e , even in r e l a t ion to t he positive 
obl iga t ions flowing from the first p a r a g r a p h of Art ic le 8, in s t r ik ing the 
r e q u i r e d ba l ance t h e a i m s m e n t i o n e d in t he second p a r a g r a p h m a y be of 
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a c e r t a i n re levance (see Moreno Gomez v. Spain, no. 4143/02 , § 55, 
E C H R 2004-X) . 

70. Moreover , t he scope of this obl iga t ion will inevi tably vary in t he 
l ight of t he divers i ty of s i t ua t ions ob t a in ing in C o n t r a c t i n g S t a t e s a n d the 
choices t h a t m u s t be m a d e in t e r m s of pr ior i t ies and r e sources . N o r m u s t 
such an obl igat ion be i n t e r p r e t e d in such a way as to impose an imposs ib le 
or d i sp ropo r t i ona t e b u r d e n on the au tho r i t i e s (see, mutatis mutandis, O z g u r 
G i i n d e m v. Turkey, no. 23144/93, § 43 , E C H R 2000-III) . 

2. The instant case 

(a) Preliminary remarks 

71 . T h e C o u r t observes first of all t h a t this appl ica t ion o r ig ina te s in 
the i ssu ing and s u b s e q u e n t w i t h d r a w a l by t he S t a t e T e a c h e r T r a i n i n g 
I n s t i t u t e ( the app l i can t ' s employer ) of an a u t h o r i s a t i o n to occupy a 
S ta t e -owned flat on t he I n s t i t u t e ' s books. 

72. T h e C o u r t po in t s out t h a t it c anno t review the w i t h d r a w a l of t he 
a u t h o r i s a t i o n to occupy the flat in ques t i on and the fact t h a t access to the 
flat was al lowed in t he app l i can t ' s ab sence , as these events occu r red in 
O c t o b e r and N o v e m b e r 1995 and the re fore fall ou ts ide its jur isdic t ion 
ralione temporis (see the decision of 11 M a r c h 2003 on the admiss ibi l i ty of 
th is app l i ca t ion) . It d r aws a t t e n t i o n , however , to t he way in which the 
G o v e r n m e n t desc r ibed the s i tua t ion compla ined of (see p a r a g r a p h 62 
above) , and will t ake account of this in assess ing the m e a s u r e s t a k e n by 
the re levan t publ ic a u t h o r i t i e s to r e s to re the app l i can t ' s r ight to respec t 
for his h o m e and his p r iva te and family life. 

(b) The role of the Ukrainian courts 

73. T h e C o u r t no tes t h a t t h e app l ican t was depr ived of his flat from 
J a n u a r y 1996 unt i l M a r c h 2001 , d u r i n g which t i m e he a n d his wife were 
forced to live wi th m e m b e r s of a n o t h e r household . T h e C o u r t fu r the r 
no tes t h a t t he civil case b r o u g h t by t he app l ican t was e x a m i n e d on t h r e e 
occasions by the U k r a i n i a n cour t s a n d t h a t t he jud ic ia l p roceed ings ended 
wi th a j u d g m e n t of 6 J a n u a r y 1999 recognis ing the r igh ts of the appl ican t 
to t he flat in issue. 

74. At first s ight , t he C o u r t does not cons ider tha t the legal complex i ty 
of this case was such as to w a r r a n t p roceed ings compr i s ing t h r e e hea r ings 
and las t ing t h r e e yea r s , pa r t i cu la r ly in view of w h a t was a t s t ake in t e r m s 
of t he app l i can t ' s pr iva te a n d family life. Even suppos ing it was , t he C o u r t 
observes t h a t t he a t t i t u d e of t he cour t s towards the app l i can t ' s s i tua t ion 
d u r i n g the p roceed ings c o n t r a s t e d s ta rk ly wi th the i r a t t i t u d e t owards t he 
s i t ua t ion of T. and his family. 
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75. In t h a t connec t ion , t he C o u r t no tes t h a t t he s i t ua t ion of T . and his 
family was t a k e n fully in to account by t he U k r a i n i a n cour t s which, a m o n g 
o t h e r th ings , o r d e r e d the I n s t i t u t e to provide t h e m wi th a n o t h e r flat and 
s tayed execut ion of the j u d g m e n t o r d e r i n g the i r evict ion, owing to the 
hea l t h p r o b l e m s of a m e m b e r of the family (see p a r a g r a p h s 28-29 above) . 
By c o n t r a s t , t he C o u r t is not satisfied t h a t the cour t s in ques t i on used all 
t he m e a n s avai lable to t h e m to p ro tec t t he p r iva te and family life of the 
app l i can t d u r i n g the p roceed ings . 

76. In this con tex t , t he C o u r t is pa r t i cu la r ly s t ruck by the fact t ha t , in 
its j u d g m e n t of 6 J a n u a r y 1999, the Mel i topol Ci ty C o u r t re jec ted the 
app l i can t ' s c la im for d a m a g e s , on t h e g r o u n d t h a t t he law m a d e no 
provision for c o m p e n s a t i o n in respec t of non-pecun ia ry d a m a g e in 
l a n d l o r d - t e n a n t d i spu tes (see p a r a g r a p h 22 above) . T h e C o u r t no tes tha t 
t he app l ican t ra ised before t he cour t s t h e issue of the d a m a g e caused by 
the en t ry in to his flat and his p ro longed inabil i ty to use t he flat, a n d tha t 
his r e q u e s t the re fo re went beyond the confines of a s imple l and lo rd - t enan t 
d i s p u t e . 

77. In addi t ion , the C o u r t observes tha t in t he s a m e j u d g m e n t the 
Mel i topol Ci ty C o u r t did not e x a m i n e the legali ty of a l lowing access to 
the flat in the absence of the app l i can t , in spi te of t he fact t h a t the 
Regional C o u r t had ind ica ted in its j u d g m e n t of 18 Augus t 1998 tha t 
t h r e e of t he wi tnesses who had s igned the s t a t e m e n t of 3 N o v e m b e r 1995 
had r e t r a c t e d t he i r t e s t i m o n y (see p a r a g r a p h 20 above) . In the C o u r t ' s 
view, however , t h a t q u e s t i o n was clearly and ind i spu tab ly re levant to the 
a s s e s s m e n t of the app l i can t ' s claim for d a m a g e s . T h e C o u r t no tes t h a t the 
p r o c u r a t o r ' s office also failed to t ake any in t e re s t in the m a t t e r (see also 
Lopez Ostra, c i ted above, p . 55 , § 55) . 

78. C o n s e q u e n t l y , the C o u r t t akes t he view t h a t t he U k r a i n i a n cour ts 
did not acqui t t hemse lves fully of the tasks i n c u m b e n t upon t h e m as par t 
of the positive d u t y of t h e S t a t e u n d e r Art ic le 8 of t he Conven t i on . It is 
t r u e t h a t , t h a n k s in p a r t to t h e p r o c u r a t o r ' s office, the cou r t s res to red 
t he app l i can t ' s r ight to t he use of the fiat in ques t i on , albeit a f ter an 
u n d u e delay. However , r ega rd be ing had to all t he c i r c u m s t a n c e s of the 
case , this does not a m o u n t to r e s to r ing the app l i can t ' s r ight to respect 
for his h o m e and his p r iva te and family life. 

(c) The role of the Melitopol State Teacher Training Institute 

79. T h e C o u r t observes fu r the r t h a t t he j u d g m e n t of 6 J a n u a r y 1999 
was unab le to be e x e c u t e d rapidly owing to t he fact t h a t , in the 
m e a n t i m e , T. , wi th the a u t h o r i s a t i o n of the I n s t i t u t e , had acqui red 
owne r sh ip of t he flat in ques t ion from the mun ic ipa l council (see 
p a r a g r a p h 21 above) . T h a t be ing so, t h e C o u r t d e e m s it necessa ry to 
e luc ida te fu r the r the s t a t u s a n d role of t he I n s t i t u t e wi th r ega rd to the 
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app l i can t ' s r igh ts as a t e n a n t . In th is connec t ion , the C o u r t r e i t e r a t e s t h a t 
its task is not to t ake t he place of t he d o m e s t i c a u t h o r i t i e s in d e t e r m i n i n g 
the mos t a p p r o p r i a t e way of p roceed ing in this case , bu t r a t h e r to review 
u n d e r t he Conven t i on the decis ions tha t t he a u t h o r i t i e s have t a k e n in 
the exercise of the i r powers of app rec i a t i on (see Cvijelic v. Croatia, 
no. 71549/01 , § 49, 26 F e b r u a r y 2004) . 

80. T h e C o u r t no tes t h a t the I n s t i t u t e is a S t a t e -owned h igher -
educa t ion e s t a b l i s h m e n t t h a t comes u n d e r t he d i rec t supervis ion of t he 
U k r a i n i a n Min is t ry of Educa t ion . In t h a t capac i ty t he I n s t i t u t e has 
avai lable to it, to m e e t t he n e e d s of its employees , pa r t of t he S t a t e ' s 
i n s t i tu t iona l hous ing stock (see p a r a g r a p h 52 above) , in t h e form of a 
bu i ld ing c o n s t r u c t e d us ing Min is t ry of Educa t ion funds (see p a r a g r a p h 27 
above) . 

8 1 . T h e C o u r t fu r the r no tes t h a t t he a l locat ion a n d occupa t ion of flats 
fo rming p a r t of t he S t a t e hous ing stock a re governed by the U k r a i n i a n 
H o u s i n g C o d e . Any decis ion or ac t ion r e l a t i ng to t he hous ing stock is 
subject to S t a t e supervis ion , w i th some i m p o r t a n t t asks ass igned to t he 
execut ive c o m m i t t e e s of t he mun ic ipa l councils (see p a r a g r a p h s 56-57 
above) . 

82. T h e C o u r t conc ludes , t he re fo re , t h a t the I n s t i t u t e pe r fo rms 
"public d u t i e s " ass igned to it by law and u n d e r t h e supervis ion of the 
a u t h o r i t i e s , n a m e l y t he m a n a g e m e n t and d i s t r i bu t ion of its pa r t of the 
S t a t e hous ing stock, wi th t h e resu l t t ha t it can be cons ide red as a 
" g o v e r n m e n t a l o r g a n i s a t i o n " wi th in the m e a n i n g of t he C o u r t ' s case- law 
(see The Holy Monasteries v. Greece, j u d g m e n t of 9 D e c e m b e r 1994, Ser ies A 
no. 301-A, p , 28, § 49; Radio France and Others v. France ( d e c ) , no. 53984/00, 
§ 26, E C H R 2003-X; RENFE v. Spain, no. 35216/97, C o m m i s s i o n decision 
of 8 S e p t e m b e r 1997, Decis ions a n d R e p o r t s 90-B; and Mykhaylenky and 
Others v. Ukraine, nos. 35091/02, 35196/02, 35201/02, 35204/02, 35945/02, 
35949/02, 35953/02, 36800/02, 38296/02 a n d 42814/02, § 45 , E C H R 
2004-XII ) . H e n c e , the C o u r t does not accept t he a r g u m e n t s of the 
G o v e r n m e n t (see p a r a g r a p h s 59 and 61 above) seek ing to deny any S ta t e 
liability for the acts a n d omiss ions of t he I n s t i t u t e . 

83 . T o r e t u r n to the jud ic ia l p roceed ings , t he C o u r t t akes t he view 
t h a t , while these were in p rogress , the I n s t i t u t e could have e x a m i n e d the 
app l i can t ' s s i t ua t ion with g r e a t e r c a r e , pa r t i cu la r ly in view of t he decision 
of 15 May 1996 of t he t r a d e un ion b r a n c h r e s to r ing his r igh ts to the flat in 
ques t ion . In pa r t i cu l a r , t he I n s t i t u t e could have t a k e n note of t he fact t ha t 
since J a n u a r y 1996 the app l i can t and his wife had b e e n living, not in 
V lad imi r , in Russ ia , bu t wi th re la t ives in Kotovsk. 

84. In t he C o u r t ' s view the I n s t i t u t e , as t he owner a n d m a n a g e r of pa r t 
of t he S t a t e hous ing s tock, could have r eac t ed m o r e app rop r i a t e ly , for 
i n s t ance by provid ing the app l i can t wi th t e m p o r a r y a c c o m m o d a t i o n , 
w i thou t wa i t ing for a cour t o rde r . Even if it h a d no flats avai lable , t he 
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I n s t i t u t e could have s o u g h t ass i s tance from the mun ic ipa l council , which 
also had pa r t of t he S t a t e hous ing stock a t its d isposal a n d was m e a n t to 
exercise S t a t e supervis ion in tha t s p h e r e (see p a r a g r a p h s 52 and 56-57 
above) . Th i s appl ies all t he more to the per iod following the del ivery of 
t he final, enforceable j u d g m e n t of 6 J a n u a r y 1999. O n the basis of all the 
evidence before it, t he C o u r t can d e t e c t no sign of any such ini t ia t ive on 
the pa r t of t he I n s t i t u t e (see also Lopez Ostm, c i ted above, p . 47, § 21 , p . 55, 
§ 53 , a n d p. 56, § 57). 

85. T h e C o u r t observes t h a t , on t he con t ra ry , t h e I n s t i t u t e allowed 
T. to acqu i re owne r sh ip of the d i spu t ed flat while the judicial 
p roceed ings were in p rogres s , w i thou t in forming the cour t . T h e C o u r t 
notes t h a t this caused a cons iderab le delay in the execu t ion of the 
j u d g m e n t of 6 J a n u a r y 1999 (see also Lopez Ostm, c i ted above, p . 56, 
§ 56) . In pa r t i cu l a r , it m e a n t t h a t a s e p a r a t e set of p roceed ings had to 
be opened seek ing to set aside t he decision g r a n t i n g T. pr iva te 
owne r sh ip of the flat a n d to have h im evicted (see p a r a g r a p h s 25 and 
28 above) . T h e C o u r t no tes tha t the Mel i topol C i ty C o u r t found the 
I n s t i t u t e ' s decis ion to t r ans f e r the flat in to p r iva te owne r sh ip to be 
unlawful . T h a t be ing so, t he C o u r t is su rp r i sed t h a t t he G o v e r n m e n t 
should have cr i t ic ised the appl icant for not r e q u e s t i n g the eviction a t 
t he ou t se t (see p a r a g r a p h 60 above) . 

86. It is t r u e t h a t t h e I n s t i t u t e was obliged also to respect the r ights of 
T. and his family, as t he G o v e r n m e n t s u b m i t t e d . T h e C o u r t r e i t e r a t e s in 
this r e g a r d t h a t the not ion of a "fair b a l a n c e " impl ies m e a s u r e s in favour 
of bo th pa r t i e s . T h e G o v e r n m e n t , however , did not provide de ta i l s of any 
m e a s u r e s t a k e n by the I n s t i t u t e in favour of t he app l i can t . 

87. T h e C o u r t f u r the r no t e s tha t the flat in q u e s t i o n was not m a d e 
available to t he app l ican t unt i l 28 M a r c h 2001 a n d t h a t , by t h e n , it had 
become unfit for h u m a n h a b i t a t i o n . However , the I n s t i t u t e , in its 
capac i ty as t he owner a n d m a n a g e r of t he S ta te hous ing stock, failed to 
car ry out the work n e e d e d to r epa i r t he d a m a g e as speedi ly as possible or 
to identify and p rosecu te those respons ib le for the ser ious d a m a g e caused 
to p a r t of tha t stock. As a resu l t , the C o u r t a d m i t s t h a t it has difficulty 
d i sce rn ing in this case any evidence of t he S t a t e supervis ion of hous ing 
stock provided for in t he U k r a i n i a n H o u s i n g Code (see p a r a g r a p h s 56-57 
above) . 

88. T h e C o u r t no tes t he evidence s u b m i t t e d by the app l ican t d a t e d 
20 J a n u a r y and 16 F e b r u a r y 2004, s t a t i n g t h a t t he d a m a g e to t he flat 
r e m a i n e d and t h a t n o t h i n g had been done since 28 M a r c h 2001 to 
r e m e d y it. It no tes t h a t t h e r e is n o t h i n g in the d o c u m e n t s provided by 
the G o v e r n m e n t to cast doub t upon t h a t ev idence . In pa r t i cu l a r , the 
G o v e r n m e n t provided no in fo rma t ion wha t soeve r r e l a t i n g to the period 
after 28 M a r c h 2001 wi th r e g a r d to the s t a t e of r e p a i r of t he fiat. 
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(d) Conclusion 

89. In view of t he jud ic ia l decis ions del ivered in this case a n d the 
conduc t of the re levan t a u t h o r i t i e s , the C o u r t cons iders t h a t t he S t a t e 
has not d i s cha rged itself of i ts positive obl igat ion to r e s to re and p ro t ec t 
t he app l i can t ' s effective en joyment of his r igh t to respec t for his h o m e 
a n d his p r iva te a n d family life. Accordingly, t h e r e has been a viola t ion of 
Art ic le 8 of the Conven t ion . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e has been a viola t ion of Art ic le 8 of the C o n v e n t i o n ; 

D o n e in F r e n c h , a n d notified in wr i t i ng on 22 F e b r u a r y 2005, p u r s u a n t 
to Rule 77 §§ 2 a n d 3 of t he Rules of C o u r t . 

S. Doi.i.É 
R e g i s t r a r 

J . -P . COSTA 

P re s iden t 
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SOMMAIRE1 

Indépendance et impartialité des chambres maritimes 

Article 6 § 1 

Tribunal indépendant et impartial - Procédure civile - Droits et obligations de caractère civil -
Droit de jouir d'une bonne réputation - Indépendance et impartialité des chambres maritimes 

Article 34 

Victime - Requérants directement affectés - Atteinte éventuelle à la bonne réputation 

* 
* * 

Un ferry ayant fait naufrage, une procédure tendant à établir les causes de 
l'accident se déroula devant les chambres maritimes, organes relevant de 
l'administration maritime. Parmi les causes du naufrage et des décès, les 
chambres maritimes relevèrent des négligences de la part des membres de 
l'équipage. Les requérants sont des membres des familles de marins ayant péri 
dans le naufrage ; ils ont participé à la procédure nationale. 

Article 6 § 1 : le Gouvernement conteste la qualité de victime des requérants, au 
motif que les chambres maritimes n'ont pas mis en cause leurs proches. La Cour 
considère que la procédure ne concernait pas seulement la responsabilité des 
marins et n'avait pas uniquement pour but de rechercher la faute individuelle de 
chacun d'eux. Cette procédure mettait en cause l'équipage. Pour la Cour, la 
qualité de victime ne dépend pas uniquement de la constatation d'une atteinte à 
la réputation. La seule possibilité que soit compromise la bonne réputation donne 
à chacun le droit de la défendre. Elle estime également que l'applicabilité de la 
Convention dans cette affaire ne doit pas dépendre de la recherche de la faute de 
chaque membre distinctement. La décision définitive de la chambre maritime 
d'appel a retenu des charges contre l'équipage dans son ensemble. Les 
requérants, ayants droit des marins victimes du naufrage, peuvent se prétendre 
victimes, au sens de l'article 34, de la violation qu'ils allèguent. Dans la mesure 
où la procédure concernait le droit à la bonne réputation des victimes du 
naufrage, l'article 6 s'applique sous son volet civil. Les membres des chambres 
maritimes (le président et le viceqjrésident) sont nommés et révoqués par le 
ministre de la Justice en accord avec le ministre des Transports et des Affaires 
maritimes. Il en résulte qu'ils ne peuvent être considérés comme inamovibles et 
qu'il existe entre eux et les ministres un lien de subordination hiérarchique. Les 
requérants pouvaient nourrir des doutes objectivement fondés quant à leur 
indépendance et à leur impartialité. 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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Conclusion: violation (unanimité). 
Article 41 : la Cour accorde à chacun des requérants une somme pour préjudice 
moral. 
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En l 'a f fa ire B r u d n i c k a e t a u t r e s c. P o l o g n e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( t ro i s i ème sect ion) , 

s i égean t en u n e c h a m b r e composée d e : 
M M . G. RESS,président, 

I. CABRAL BARRETO, 
R . TÙRMEN, 
J . HEDIGAN, 

M"" M. TSATSA-NlKOLOVSKA, 

M M . K. TRAJA, 
L. GAKUCYA, juges, 

et de M . V. BERGER, greffier de section, 
A p r è s en avoir dé l ibé ré en c h a m b r e du conseil le 1 " février 2005, 
R e n d l ' a r rê t q u e voici, a d o p t é à c e t t e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve u n e r e q u ê t e (n" 54723/00) d i r igée 
con t r e la R é p u b l i q u e de Pologne et don t seize r e s so r t i s san t s de cet E t a t , 
I r e n a Brudn icka , M a r i a J a n i c k a , A n n a Korzen iowska , Gab r i e l a 
Eas towska , Mieczystaw O k u p i n s k i , B c r n a d c t a Olcsz , Kxystyna 
Os t r zyn iewska , S tefania Subicka , U r s z u l a Le jbschand , C e l i n a W a w r z a k , 
A n n a Szp i lman , M a r i a Pacek, Bozena Kolberg , L e o n a r d a C iko ta , Alicja 
Szczçsniak et M a r i a Sobocii iska («les r e q u é r a n t s » ) , ont saisi la C o u r le 
11 j a n v i e r 2000 en ve r tu de l 'ar t icle 34 de la C o n v e n t i o n de sauvega rde 
des Dro i t s de l ' H o m m e et des L i b e r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Les r e q u é r a n t s sont r e p r é s e n t é s p a r M' R. Or l ikowska-Wror i ska , 
avocate à Sopot . Le g o u v e r n e m e n t polonais («le G o u v e r n e m e n t » ) est 
r e p r é s e n t é pa r son a g e n t , M. K. Drzewicki , a u q u e l a succédé 
M. J . Wotasiewicz, du m i n i s t è r e d e s Affaires é t r a n g è r e s . 

3 . Les r e q u é r a n t s a l l égua ien t en pa r t i cu l i e r u n e violat ion de l 'ar t icle 6 
§ 1 de la C o n v e n t i o n . 

4. U n e aud ience sur la recevabi l i té et le fond (ar t ic le 54 § 3 du 
r è g l e m e n t ) s 'est dé rou l ée en public au Pala is des Dro i t s de l ' H o m m e , à 
S t r a s b o u r g , le 16 j a n v i e r 2003 (ar t ic le 59 § 3) . 

O n t c o m p a r u : 

pour le Gouvernement 
M . K . DRZEWICKI, agent, 
M " " ' R. KOWALSKA, 
M M . E. JABLONSKI, 

J . MLYNARCZYK, conseillers ; 
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pour les requérants 
M'' R. ORLIKOWSKA-WRONSKA, 
M M . Z. BRODECKI, 

conseil, 
conseiller, 
assistant. P. RYBINSKI, 

5. P a r u n e décis ion du 16 j a n v i e r 2003, la c h a m b r e a déc la ré la r e q u ê t e 
recevable en ce qu i c o n c e r n e M a r i a J a n i c k a , i r recevab le e n ce qu i c o n c e r n e 
M a r i a Pacek , Bozena Kolberg , L e o n a r d a C iko ta , Alicja Szczçsniak et 
M a r i a Sobocihska , et r ecevab le , tous moyens de fond réservés , q u a n t à 
I r e n a Brudn icka , A n n a Korzen iowska , G a b r i e l a Las towska , Mieczystaw 
O k u p i h s k i , B e r n a d e t a Olesz , Krys tyna Os t r zyn iewska , S te fan ia Subicka, 
U r s z u l a Le jbschand , C e l i n a W a w r z a k et A n n a Szp i lman , en j o i g n a n t au 
fond la q u e s t i o n de leur qua l i t é de v ic t ime. 

6. T a n t les r e q u é r a n t s q u e le G o u v e r n e m e n t ont déposé des 
obse rva t ions écr i tes sur le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . 
C e d e r n i e r a é g a l e m e n t p r é s e n t é , le 6 août 2003 , des observa t ions 
c o m p l é m e n t a i r e s sur la recevabi l i té de la r e q u ê t e . 

7. Le 1 e r n o v e m b r e 2004, la C o u r a modifié la compos i t ion de ses 
sect ions (ar t ic le 25 § 1 du r è g l e m e n t ) . La p r é s e n t e r e q u ê t e a c e p e n d a n t 
c o n t i n u é à ê t r e e x a m i n é e p a r la c h a m b r e de la t r o i s i è m e sec t ion tel le 
qu 'e l l e exis ta i t avan t c e t t e d a t e . 

8. Les r e q u é r a n t s sont des m e m b r e s des famil les de m a r i n s ayan t 
t rouvé la m o r t d a n s un nauf rage . 

9. Le 14 j a n v i e r 1993, le navi re Jan Heweliusz s o m b r a en m e r Ba l t i que . 
Il a p p a r t e n a i t à la société Polskie Linie O c e a n i c z n e , don t le s iège se t rouve 
à Gdynia , et é ta i t exploi té pa r la société Euroaf r ica , d o n t le siège est s i tué 
à Szczecin. Des 35 pas sage r s et 29 m e m b r e s d ' é q u i p a g e , 55 t r o u v è r e n t la 
m o r t d a n s le nau f rage et 9 s u r v é c u r e n t . 

10. P lus i eu r s commiss ions d ' e n q u ê t e furent c réées afin d ' é t ab l i r les 
causes du nau f r age . 

La commiss ion c réée pa r le p r e m i e r m i n i s t r e suspend i t ses t r a v a u x en 
m a r s 1993 et ne fit a u c u n r a p p o r t . 

La commiss ion du min i s t è r e des T r a n s p o r t s et des Affaires m a r i t i m e s 
p r é s e n t a un r a p p o r t en avril 1993 d a n s leque l elle concluai t que le 
nau f rage é ta i t dû à un cas de, force m a j e u r e . 

La commiss ion spéciale de l ' Inspec t ion na t i ona l e du t ravai l conclut , en 
m a i 1993, à une responsab i l i t é p a r t a g é e du p r o p r i é t a i r e du navi re et de 
son é q u i p a g e . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 
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11. La c h a m b r e m a r i t i m e p rès le t r i b u n a l rég iona l {Izba Morska przy 
Sçdzie Wojewôdzkim) de Szczecin e n g a g e a u n e p r o c é d u r e t e n d a n t à é tab l i r 
les causes du n a u f r a g e . Les p roches des m e m b r e s d e l ' équ ipage ayan t pér i 
p a r t i c i p è r e n t à la p r o c é d u r e . 

12. Le 11 janvier 1994, la c h a m b r e rend i t sa décis ion, pa r laque l le elle 
r econna i s sa i t la responsab i l i t é du cap i t a ine du nav i re , des services 
t e chn iques de l ' équ ipage , du Reg i s t r e polonais des navires ayan t p rocédé 
aux vérif icat ions de l ' é ta t du ferry avan t la c a t a s t r o p h e , et des secours 
polonais . 

13. Le 18 n o v e m b r e 1994, la c h a m b r e m a r i t i m e d ' ap p e l p rès le 
t r ibuna l rég iona l (Odwolawcza Izba Morska przy Sçdzie Wojewôdzkim) de 
G d a n s k , s i égean t à Gdynia , in f i rma la décision du 11 j a n v i e r 1994 et 
renvoya l 'affaire p o u r r é e x a m e n . 

14. La c h a m b r e m a r i t i m e de G d a n s k , s i égean t à Gdynia , p rocéda à 
l ' e x a m e n de l 'affaire du 20 m a r s 1995 au 9 février 1996. Le 23 février 
1996, elle r end i t u n e décis ion conc luan t à u n e responsab i l i t é pa r t i e l l e des 
m e m b r e s de l ' équ ipage , à des m a n q u e m e n t s de l ' a r m a t e u r du nav i re , qu i 
n 'ava i t pas e n t r e p r i s les t r a v a u x de r é p a r a t i o n nécessa i res , ainsi q u ' à 
l ' i n t e rven t ion d ' é l é m e n t s n a t u r e l s . 

15. L ' a r m a t e u r , le p r o p r i é t a i r e du nav i re , le r e p r é s e n t a n t du m i n i s t è r e 
des T r a n s p o r t s et des Affaires m a r i t i m e s et les a u t r e s p a r t i e s au procès 
i n t e r j e t è r e n t appe l . Par une décision r e n d u e le 26 j a n v i e r 1999 et notifiée 
aux pa r t i e s le 19 n o v e m b r e 1999, la c h a m b r e m a r i t i m e d ' appe l de G d a n s k 
conf i rma p a r t i e l l e m e n t la responsab i l i t é de l ' a r m a t e u r d a n s l 'accident . 
Elle conf i rma auss i les c o n s t a t a t i o n s selon lesquel les ce r t a ines 
négl igences des m e m b r e s de l ' équ ipage et en pa r t i cu l i e r du cap i t a ine et 
du second, ainsi q u e le fait q u e les o p é r a t i o n s de secours ava ien t é té 
condu i t e s sans coord ina t ion , ava ien t con t r i bué à la c a t a s t r o p h e . 

Les p a s s a g e s p e r t i n e n t s de la déc is ion se l isent a i n s i : 
page 2 

« L a c a u s e la p l u s p r o b a b l e du c h a v i r e m e n t d u fe r ry d e t r a n s p o r t d e t r a i n s et v o i t u r e s 

Jan Heweliusz e t d e la m o r t p a r n o y a d e et p a r h y p o t h e r m i e d e 27 p a s s a g e r s et d e 

18 m e m b r e s d ' é q u i p a g e e t , e n o u t r e , d e la d i s p a r i t i o n de 8 p a s s a g e r s e t de 2 m e m b r e s 

d ' é q u i p a g e a é t é : 

(...) 

le p a s s a g e d a n s le lit d u v e n t d e ce fe r ry , l e s t é d e m a n i è r e a s y m é t r i q u e (à b â b o r d ) , q u i 

a e n t r a î n é l ' i n c l i n a i s o n d u ba l l a s t v e r s b â b o r d , la p r e s s i o n et la p o u s s é e v i o l e n t e d u ven t 

s u r b â b o r d , le d é p l a c e m e n t du c h a r g e m e n t s u r les v é h i c u l e s e t d e s v é h i c u l e s e u x - m ê m e s 

v e r s b â b o r d , l ' é c o u l e m e n t d e l ' eau d e s c a l e s à e a u à l ' e x t é r i e u r du c ô t é b â b o r d d u ferry . » 

page 4 

« L e Jan Heweliusz a q u i t t é le 13 j a n v i e r 1993 à 23 h 3 5 le p o r t d e Swinou j sc i e e n 

d i r e c t i o n d u p o r t d ' Y s t a d , e n é t a t d ' i n a p t i t u d e à la n a v i g a t i o n et a u v o y a g e ; les 

c o n d i t i o n s d e s é c u r i t é n ' a v a i e n t p a s é t é r e m p l i e s e n m a t i è r e d e : 
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1. s t a b i l i t é p r é v u e e n cas d e p a n n e , 

2 . m a i n t i e n d e l ' é t a n c h é i t é de la p o r t e a r r i è r e , 

3 . fixation d e s v o i t u r e s s u r le p o n t s e lon les r è g l e s d e l ' a r t d e la p r a t i q u e m a r i t i m e . » 

page 6 

« O n c o n s t a t e u n e c o n d u i t e i r r é g u l i è r e : 

1. de l ' a r m a t e u r d u Jan Heweliusz « E u r o a f r i c a » Z e g l u g o w e S à R L à S z c z e c i n , q u i a 
a u t o r i s é l ' e x p l o i t a t i o n d u f e r ry a l o r s q u e ce lu i -c i é t a i t i n a p t e à la n a v i g a t i o n et a u 
v o y a g e e n r a i s o n d e l ' e n d o m m a g e m e n t d e s a p o r t e le 10 j a n v i e r 1993 à Y s t a d , à la s u i t e 
d e q u o i la c l a s s i f i c a t i on a é t é s u s p e n d u e et le d o c u m e n t d e s é c u r i t é a p e r d u s a v a l i d i t é , 
e n ce q u e : 

a ) il a o m i s d e d é c l a r e r le f e r ry à l 'Off ice m a r i t i m e d e Szczec in p o u r u n e i n s p e c t i o n 

p r o v i s o i r e et a u R e g i s t r e p o l o n a i s d e s n a v i r e s p o u r u n c o n t r ô l e i m m é d i a t , 

b) il n ' a p a s e n t r e p r i s les a c t i o n s d é c i d é e s p o u r fa i re r é p a r e r c o r r e c t e m e n t la p o r t e 
a r r i è r e ; 

2. du c a p i t a i n e d u f e r ry s u s m e n t i o n n é , c a p i t a i n e d e n a v i g a t i o n a u l o n g c o u r s (...) q u i , 

le 13 j a n v i e r 1993 , a q u i t t é le p o r t d e S w i n o u j s c i e e n d i r e c t i o n d u p o r t d ' Y s t a d a l o r s q u e 

le f e r ry é t a i t i n a p t e à la n a v i g a t i o n et a u v o y a g e , e n ce q u e : 

a ) il a o m i s d e d é c l a r e r le fe r ry a u c o n s u l a t d e M a l m i i p u i s à l 'Office m a r i t i m e d e 

Szczec in p o u r u n e i n s p e c t i o n t e m p o r a i r e à la s u i t e d e l ' e n d o m m a g e m e n t d e la p o r t e 

a r r i è r e le 10 j a n v i e r 1993 à Y s t a d , d e la s u s p e n s i o n d e la c l a s s i f i c a t i on l iée à l ' a c c i d e n t 

e t d e la p e r t e d e v a l i d i t é d u d o c u m e n t d e s é c u r i t é , 

b) il a p e r m i s a v a n t le d é p a r t s u s m e n t i o n n é d e ne p a s fixer les v é h i c u l e s s u r le p o n t 
m a l g r é l 'avis d e t e m p ê t e ; 

3 . d u s e c o n d , c a p i t a i n e d e n a v i g a t i o n a u l o n g c o u r s (...) q u i , le 13 j a n v i e r 1993 , a v a n t 

q u e le f e r ry ne q u i t t e le p o r t d e Swinou j sc ie e n d i r e c t i o n d ' Y s t a d , m a l g r é les p r é v i s i o n s 

m é t é o r o l o g i q u e s a n n o n ç a n t u n avis d e t e m p ê t e , n ' a p a s s u r v e i l l é la fixation d e s 

v é h i c u l e s s u r le p o n t a v a n t le d é p a r t d u f e r r y d u p o r t d e S w i n o u j s c i e . » 

page 8 

« L a fa ib le ef f icaci té de l ' a c t i on de s a u v e t a g e r é s u l t e d e : 

(...) 

3 . l ' h a b i l l e m e n t d e s p a s s a g e r s et d ' u n e p a r t i e d e l ' é q u i p a g e , q u i ne les a p a s p r o t é g é s 

de l ' h y p o t h e r m i e , 

4 . l ' i n su f f i s ance d e la f o r m a t i o n de l ' é q u i p a g e à l ' u t i l i s a t i o n d e s m o y e n s de 
s a u v e t a g e . » 

page 109 

« (...) S e l o n la c h a m b r e les p r e u v e s c i t é e s r é v è l e n t q u e : 

(...) 

- on a o m i s d e fixer le c h a r g e m e n t a v a n t la s o r t i e e n m e r a l o r s q u e les se rv ices 
m é t é o r o l o g i q u e s a n n o n ç a i e n t un avis d e t e m p ê t e (...) » 



ARRÊT BRUDMCKA ET AUTRES c. POLOGNE 143 

pages 129 et 130 

«( . . . ) Les c a u s e s d u p a s s a g e d u n a v i r e p a r le lit d u v e n t o n t é t é é t a b l i e s s e u l e m e n t 

a v e c u n e g r a n d e p r o b a b i l i t é , d a n s la m e s u r e o ù l 'on ne s a u r a i t e x c l u r e q u e d e s 

p e r s o n n e s m a n œ u v r a n t le f e r ry n ' a i e n t p a s r e s p e c t é les r è g l e s (...) » 

page 162 

«( . . . ) L e d é r o u l e m e n t du s a u v e t a g e d u b a t e a u a d é m o n t r é q u e , d a n s u n e s i t u a t i o n 
d ' e x t r ê m e d a n g e r , c e r t a i n s m e m b r e s d e l ' é q u i p a g e ne s a v a i e n t p a s u t i l i s e r les g i l e t s d e 
s a u v e t a g e (...) •> 

II. LE D R O I T I N T E R N E P E R T I N E N T 

16. Les c h a m b r e s m a r i t i m e s ont é té i n t r o d u i t e s d a n s le sys t ème 
j u r i d i q u e polonais par la loi du 18 m a r s 1925. Celle-ci prévoyai t la 
c r é a t i o n de c h a m b r e s de deux d e g r é s de jur id ic t ion, r a t t a c h é e s a u x 
t r i b u n a u x de l 'o rdre jud ic ia i r e et c o m p é t e n t e s pour s t a t u e r « d a n s des 
affaires p o r t a n t sur les é v é n e m e n t s liés à la m e r et les acc iden ts 
m a r i t i m e s » . Les c h a m b r e s m a r i t i m e s é ta ien t cons idérées c o m m e des 
o r g a n e s de l ' a d m i n i s t r a t i o n m a r i t i m e . 

17. La loi du 1" d é c e m b r e 1961 re la t ive aux c h a m b r e s m a r i t i m e s a 
r ep r i s la p l u p a r t des règles de la loi de 1925 et opé ré un t r ans fe r t des 
c o m p é t e n c e s dévolues j u s q u ' a l o r s aux ju r id i c t ions jud ic ia i r e s . Elle 
con t i en t les d isposi t ions p e r t i n e n t e s s u i v a n t e s : 

Article 7 

« L a c h a m b r e m a r i t i m e est c o m p o s é e d ' u n p r é s i d e n t a ins i q u e d ' u n ou d e p l u s i e u r s 
v i c e - p r é s i d e n t s et d ' é c h e v i n s . » 

Article 8 

<• 1. Le p r é s i d e n t et le v i c e - p r é s i d e n t s o n t n o m m é s et r é v o q u é s p a r le m i n i s t r e d e la 

J u s t i c e , e n a c c o r d a v e c le m i n i s t r e d e s T r a n s p o r t s et d e s Affa i res m a r i t i m e s , p a r m i les 

j u g e s d e s t r i b u n a u x d e d ro i t c o m m u n p o s s é d a n t u n e c o n n a i s s a n c e d e s q u e s t i o n s 

m a r i t i m e s t r a i t é e s d a n s les a f fa i r e s r e l e v a n t de la c o m p é t e n c e d e s c h a m b r e s m a r i t i m e s . 

2. L e s a u t r e s a g e n t s \]micownicy\ d e s c h a m b r e s m a r i t i m e s son t r e c r u t é s et l i cenc iés 
p a r le p r é s i d e n t d e la c h a m b r e m a r i t i m e c o n c e r n é e . » 

Article 9 

« 1. Le p r é s i d e n t et le v i c e - p r é s i d e n t d e s c h a m b r e s m a r i t i m e s c o n s e r v e n t l e u r p o s t e 
j u r i d i c t i o n n e l e t , s o u s r é s e r v e d e d i s p o s i t i o n s c o n t r a i r e s d e la loi, les d r o i t s et o b l i g a t i o n s 
p r é v u s p a r les t e x t e s a p p l i c a b l e s a u x j u g e s . 

2 . Le s t a t u t d e s a u t r e s a g e n t s d e s c h a m b r e s m a r i t i m e s e s t r é g i p a r l e s t e x t e s 

a p p l i c a b l e s a u x a g e n t s d e s o r g a n e s d e l ' a d m i n i s t r a t i o n d e l ' E t a t . » 



1 I I ARRÊT BRUDNICKA ET AUTRES c. POLOGNE 

Article 10 § 2 

« L e m i n i s t r e d e la J u s t i c e , e n a c c o r d a v e c le m i n i s t r e d e s T r a n s p o r t s e t d e s Af fa i r e s 

m a r i t i m e s , dé f i n i t , p a r vo ie d ' a r r ê t é , l ' é t e n d u e d e la p a r t i c i p a t i o n d e s p r é s i d e n t s et v ice -

p r é s i d e n t s d e s c h a m b r e s m a r i t i m e s a u x t r a v a u x d e s t r i b u n a u x , e n t e n a n t c o m p t e d e 

l ' é t e n d u e d e s t â c h e s d e ces p e r s o n n e s d a n s les c h a m b r e s m a r i t i m e s a i n s i q u e d e l a 

n é c e s s i t é d e la p a r t i c i p a t i o n d e j u g e s p r o f e s s i o n n e l s e n a c t i v i t é à l ' exe rc i ce d e la 

j u s t i c e . » 

Article 20 

« S a u f d i s p o s i t i o n s c o n t r a i r e s d e la p r é s e n t e loi, les t e x t e s d u c o d e d e p r o c é d u r e 

p é n a l e son t a p p l i c a b l e s à la p r o c é d u r e p o u r les a f fa i r e s d ' a c c i d e n t s m a r i t i m e s d e v a n t 

les c h a m b r e s m a r i t i m e s . » 

Article 27 § 1 

« A p r è s la s a i s i n e d e la c h a m b r e m a r i t i m e , l ' a f fa i re est d i r e c t e m e n t i n s t r u i t e p a r le 

p r é s i d e n t ou le v i c e - p r é s i d e n t ou b i e n p a r l ' i n t e r m é d i a i r e d e la c a p i t a i n e r i e d u p o r t . » 

Article 28 § 1 

« L ' i n s t r u c t i o n a p o u r o b j e c t i f d e fa i re a p p a r a î t r e le d é r o u l e m e n t , les c a u s e s et les 

c i r c o n s t a n c e s d e l ' a c c i d e n t m a r i t i m e p a r l a co l l e c t e d ' i n f o r m a t i o n s n é c e s s a i r e s et la 

c o n s e r v a t i o n d e t r a c e s et de p r e u v e s . » 

Article 37 § 2 

« A p r è s s i g n a t u r e d e la d é c i s i o n p a r les m e m b r e s d e la f o r m a t i o n a y a n t s t a t u é , le 

p r é s i d e n t la p r o n o n c e e t c i t e les m o t i f s les p l u s i m p o r t a n t s , a p r è s q u o i les m o t i f s d e la 

d é c i s i o n s o n t f o r m u l é s p a r é c r i t (...) » 

Article 39 § 1 

« L a d é c i s i o n et sa m o t i v a t i o n son t no t i f i ée s a u m i n i s t r e d e s T r a n s p o r t s et d e s Af fa i r e s 

m a r i t i m e s , au d é l é g u é , a u se rv ice m a r i t i m e c o n c e r n é et à l ' i n t é r e s s é e t , d a n s les a f f a i r e s 

v i s é e s à l ' a r t i c l e 15 § 4 , é g a l e m e n t à l ' i n s p e c t e u r t e c h n i q u e d u t r a v a i l . » 

18. Le r è g l e m e n t du min i s t r e des T r a n s p o r t s et des Affaires m a r i t i m e s 
d u 12 n o v e m b r e 1996 a r ep r i s les d ispos i t ions de la loi de 1961. Toutefo is , 
les r ecours po r t é s d e v a n t les c h a m b r e s m a r i t i m e s d ' appe l con t re des 
décis ions des c h a m b r e s m a r i t i m e s s t a t u a n t en p r e m i è r e in s t ance n 'on t 
pas é t é e x p r e s s é m e n t déf inis . Le fait d e s t a t u e r d a n s les affaires 
c o n c e r n a n t les é v é n e m e n t s liés à la m e r et les acc iden t s m a r i t i m e s 
d e m e u r e la c o m p é t e n c e pr inc ipa le des c h a m b r e s m a r i t i m e s . Aux t e r m e s 
du r è g l e m e n t de 1996, dès lors qu ' i l s 'agit d 'affaires p o r t a n t sur des 
acc iden ts m a r i t i m e s non régis pa r la loi de 1961, le dro i t c o m m u n et le 
code d e p r o c é d u r e péna l e s ' app l i quen t . 

19. Le 12 ju i l l e t 2001 , la C o u r s u p r ê m e a é té saisie d ' u n e ques t ion 
préjudicie l le d a n s u n e a u t r e affaire q u e celle soumise à la C o u r , 
c o n c e r n a n t la possibi l i té d e f o r m e r un pourvoi e n cas sa t ion c o n t r e u n e 
décision d ' une c h a m b r e m a r i t i m e d ' appe l . Elle y a r é p o n d u p a r la 



ARRÊT BRUDNICKA ET AUTRES c. POLOGNE 145 

néga t ive ( I I ICZP 22/01 O S N C 2001 , n" 158). Elle a relevé l ' ex is tence dans 
la doc t r ine polonaise d ' un long déba t sur la n a t u r e j u r i d i q u e des c h a m b r e s 
m a r i t i m e s , cons idé rées t a n t ô t c o m m e des o r g a n e s admin i s t r a t i f s , t a n t ô t 
c o m m e des o r g a n e s j ud i c i a i r e s . 

20. Le 18 d é c e m b r e 2002, le G o u v e r n e m e n t a c o m m u n i q u é à la C o u r le 
t e x t e d ' u n proje t de loi c o n c e r n a n t les c h a m b r e s m a r i t i m e s et ind iqué que 
ce projet sera i t soumis p o u r a p p r o b a t i o n au Conse i l des m i n i s t r e s a u 
d é b u t de 2003 puis p r é s e n t é à la D iè t e . 

La loi du 5 m a r s 2004 a é té publ iée au J o u r n a l officiel le 14 avril 2004. 
Elle d o n n e une déf ini t ion dé ta i l l ée des c a t a s t r o p h e s m a r i t i m e s en 
é n u m é r a n t d e m a n i è r e préc ise les c o m p o r t e m e n t s e t faits e n t r a n t d a n s 
la c o m p é t e n c e des c h a m b r e s m a r i t i m e s . Elle i n t rodu i t u n i q u e m e n t la 
possibi l i té d ' i n t e r j e t e r appe l devan t la cour d ' appe l de G d a n s k à 
l ' encon t re d ' une décis ion de la c h a m b r e m a r i t i m e d ' appe l ayan t 
p rononcé la pr iva t ion du dro i t de naviguer . Elle c o m p o r t e enfin un 
nouveau c h a p i t r e re la t i f à la p r o c é d u r e d ' exécu t ion des décis ions des 
c h a m b r e s m a r i t i m e s en m a t i è r e de pr ivat ion du droi t de nav iguer . 

Toutefo is , la nouvel le légis la t ion n ' a pas i n s t a u r é de pourvoi e n 
cassa t ion à l ' encon t re des décis ions de la c h a m b r e m a r i t i m e d 'appe l et 
n 'a pas modifié le m o d e de dés igna t ion et de révoca t ion des p r é s i d e n t s et 
v ice -prés iden ts des c h a m b r e s m a r i t i m e s . 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 
C O N V E N T I O N 

21 . I nvoquan t l 'ar t ic le 6 § 1 de la C o n v e n t i o n , les r e q u é r a n t s se 
p l a i g n e n t de ce q u e les c h a m b r e s m a r i t i m e s ayan t connu de l'affaire 
n ' é t a i e n t pas des t r i b u n a u x i m p a r t i a u x et i n d é p e n d a n t s au sens de la 
Conven t ion . 

L 'a r t ic le 6 § 1, en ses disposi t ions p e r t i n e n t e s , se lit c o m m e s u i t : 

« T o u t e p e r s o n n e a d r o i t à c e q u e s a c a u s e soi t e n t e n d u e é q u i t a b l e m e n t (...) p a r u n 
t r i b u n a l i n d é p e n d a n t e t i m p a r t i a l , é t a b l i p a r la loi, q u i d é c i d e r a (...) d e s c o n t e s t a t i o n s 
s u r s e s d r o i t s et o b l i g a t i o n s d e c a r a c t è r e civil ( . . . )» 

A. Sur l e s e x c e p t i o n s p r é l i m i n a i r e s d u G o u v e r n e m e n t 

7. Sur l'exception tirée du non-épuisement des voies de recours internes 

22. Le 6 août 2003 , le G o u v e r n e m e n t a p r é s e n t é des observa t ions 
c o m p l é m e n t a i r e s d a n s lesquel les il r e m e t t a i t en cause la décis ion sur la 
recevabi l i té de la r e q u ê t e du 16 j a n v i e r 2003. Il ins is ta i t en par t icu l ie r 
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sur l 'efficacité du recours cons t i t u t i onne l , qu i sera i t à épu i se r p o u r 
r e m é d i e r à la s i t ua t ion des r e q u é r a n t s . 

23 . La C o u r cons t a t e d ' abord qu 'e l le a re je té la m ê m e except ion le 
16 j a n v i e r 2003. Elle rappe l le ensu i t e que depu i s , d a n s sa j u r i s p r u d e n c e 
c o n c e r n a n t la Pologne , elle a conf i rmé les pr inc ipes relat ifs à l 'efficacité 
d 'un r ecour s cons t i t u t ionne l (a contrario, Szolt-Medynska et autres c. Pologne 
( d é c ) , n° 47414/99, 9 oc tobre 2 0 0 3 ; voir é g a l e m e n t Miedzyzakladowa 
Spôldzielnia Mieszkaniowa Warszawscy Budowlani c. Pologne ( d é c ) , 
n° 13990/04, 26 oc tobre 2004) . Dès lors , elle n 'aperçoi t a u c u n e ra ison de 
r even i r su r sa décis ion. 

2. Sur l'exception tirée de l'absence de la qualité de «victime» des requérants 
Irena Brudnicka, Anna Korzeniowska, Gabriela Lastowska, Mieczyslaw 
Okupinski, Bernacleta Olesz, Krystyna Ostrzyniewska, Stefania Subicka, 
Urszula Lcjbschand, Celina Wawrzak et Anna Szpilman 

24. Le G o u v e r n e m e n t no te d ' e m b l é e q u e les r e q u é r a n t s ont é té 
incapab les de c i ter des passages des décisions m e t t a n t en cause 
n o m i n a t i v e m e n t des m e m b r e s de l ' équ ipage . Il e s t ime que p e r s o n n e n ' a 
é t é cons idé ré c o m m e coupab le du nau f r age , seules de s imples 
i r r égu l a r i t é s ayant é té re levées d a n s le c o m p o r t e m e n t e n t r e a u t r e s du 
cap i t a ine et du second. Ce la ne saura i t selon lui faire p r é s u m e r q u e 
d ' a u t r e s m e m b r e s de l ' équ ipage y on t con t r ibué d i r e c t e m e n t ou 
i n d i r e c t e m e n t . Il observe q u e , la r esponsab i l i t é des m e m b r e s de 
l ' équ ipage é t a n t individuel le , les i r r é g u l a r i t é s d a n s le c o m p o r t e m e n t 
profess ionnel d ' un ou p lus ieurs m e m b r e s ne s a u r a i e n t ê t r e r ep rochées 
aux a u t r e s . 

25. Les r e q u é r a n t s p réc i sen t q u e les seuls m e m b r e s d ' é q u i p a g e ci tés 
on t é t é le cap i t a ine (dont la veuve n ' a pas in t rodu i t de r e q u ê t e devan t la 
C o u r ) et le second. Toute fo i s , les c h a m b r e s m a r i t i m e s n 'on t r e p r o c h é à ces 
d e r n i e r s a u c u n e act ion ou omiss ion, mais ont mis en cause leur 
responsab i l i t é en t a n t q u e superv i seur s , i n spec teu r s et con t rô l eu r s . Dès 
lors , la décis ion d e la c h a m b r e m a r i t i m e d e G d a n s k , sans n o m m e r 
c h a q u e m e m b r e , a engagé la responsab i l i t é collective de l ' équ ipage p a r le 
biais de ses s u p é r i e u r s , d ' a u t a n t plus q u e la décis ion de la c h a m b r e 
m a r i t i m e d ' appe l a é n u m é r é de m a n i è r e précise les cha rges r e t e n u e s 
con t r e l ' équ ipage . 

26 . La C o u r rappe l le q u e , pour se prévalo i r de l 'a r t ic le 34 de la 
C o n v e n t i o n , un r e q u é r a n t doit r emp l i r deux cond i t i ons : il doit e n t r e r 
d a n s l 'une des ca t égor i e s de d e m a n d e u r s m e n t i o n n é e s d a n s ce t t e 
d isposi t ion de la Conven t ion , et pouvoir se p r é t e n d r e v ic t ime d ' une 
viola t ion de la Conven t ion . Q u a n t à la no t ion de « v i c t i m e » , selon la 
j u r i sp rudence c o n s t a n t e de la Cour , elle doit ê t r e i n t e r p r é t é e de façon 
a u t o n o m e et i n d é p e n d a n t e de no t ions i n t e r n e s te l les q u e celles 
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c o n c e r n a n t l ' i n t é rê t ou la qua l i t é pour agir . P a r a i l l eurs , pour q u ' u n 
r e q u é r a n t puisse se p r é t e n d r e v ic t ime d 'une violat ion de la Conven t ion , il 
doit ex is te r u n lien su f f i samment d i rec t e n t r e le r e q u é r a n t et le pré judice 
qu ' i l e s t i m e avoir subi du fait de la viola t ion a l l éguée (voir, n o t a m m e n t , 
Tauira et autres c. France, n" 28204/95, décis ion de la C o m m i s s i o n du 
4 d é c e m b r e 1995, Décis ions et r a p p o r t s (DR) 83-A, p. 112, et Association 
des amis de Saint-Raphaël et de Fréjus et autres c. France, n" 38192/97, décision 
de la C o m m i s s i o n du 1" ju i l le t 1998, D R 94-A, p . 124; Comité des médecins à 
diplômes étrangers c. France et Ettahiri et autres c. France ( d é c ) , n"s 39527/98 et 
39531/98, 30 m a r s 1999; Gorraiz Lizarraga et autres c. Espagne, n" 62543/00, 
C E D H 2004-III) . 

27. D a n s sa décision sur la recevabi l i té , la C o u r a jo in t au fond la 
ques t ion de savoir si les r e q u é r a n t s I r e n a Brudn icka , A n n a 
Korzen iowska , G a b r i e l a Las towska , Mieczyslaw O k u p i n s k i , B e r n a d e t a 
Olesz , Krys tyna Os t r zyn iewska , S te fan ia Subicka, U r s z u l a Eejbschand, 
Ce l ina W a w r z a k et A n n a Szp i lman pouva ien t se prévalo i r de la qua l i t é 
de v ic t ime. 

28. La C o u r cons idère q u e la p r o c é d u r e ne conce rna i t pas s e u l e m e n t la 
responsab i l i t é des m a r i n s et n ' ava i t pas u n i q u e m e n t p o u r but de 
r e c h e r c h e r la fau te individuel le de c h a c u n d ' eux . C e t t e p r o c é d u r e 
m e t t a i t en cause l ' équ ipage , e n t r e a u t r e s e n lui r e p r o c h a n t de ne pas 
avoir fixé c o r r e c t e m e n t le c h a r g e m e n t et d 'avoir é té insu f f i samment 
formé aux o p é r a t i o n s de s auve t age , et , pour ce r t a in s de ses m e m b r e s , de 
ne pas avoir r e spec t é les règles en m a n œ u v r a n t le navire ni su ut i l i ser les 
gi lets de s a u v e t a g e . 

29. La C o u r est d'avis que la qua l i t é de v ic t ime ne d é p e n d pas 
u n i q u e m e n t de la c o n s t a t a t i o n d ' u n e a t t e i n t e à la r é p u t a t i o n . La seule 
possibil i té q u e soit c o m p r o m i s e la bonne r é p u t a t i o n d o n n e à chacun le 
dro i t de la d é f e n d r e . Elle e s t i m e é g a l e m e n t q u e l ' appl icabi l i té de la 
C o n v e n t i o n d a n s ce t t e affaire ne doit pas d é p e n d r e de la r eche rche de la 
faute de c h a q u e m e m b r e d ' équ ipage d i s t i n c t e m e n t . 

30. En l 'espèce, la C o u r a d m e t q u e la décision définit ive de la c h a m b r e 
m a r i t i m e d ' appe l a r e t e n u des cha rges c o n t r e l ' équ ipage d a n s son 
e n s e m b l e , m ê m e si elle n ' a dé s igné d i r e c t e m e n t q u e c e r t a i n s d e ses 
m e m b r e s . 

3 1 . Dès lors, eu é g a r d aux c i rcons tances pa r t i cu l i è re s de l 'affaire, la 
C o u r e s t ime q u e les r e q u é r a n t s I r e n a Brudn icka , A n n a Korzen iowska , 
Gabr i e l a Las towska , Mieczyslaw Okup insk i , B e r n a d e t a Olesz , Krys tyna 
Os t r zyn iewska , S te fan ia Subicka , U r s z u l a Le jbschand , Ce l ina W a w r z a k 
et A n n a Szp i lman , ayan t s dro i t des m a r i n s v ic t imes du nauf rage , peuvent 
se p r é t e n d r e v ic t imes , au sens d e l 'ar t icle 34 de la Conven t ion , de la 
violat ion qu ' i ls a l l èguen t . 
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B. S u r l e f o n d 

1. Sur l'applicabilité de l'article 6 § 1 

32. Le G o u v e r n e m e n t con t e s t e l 'appl icabi l i té de l 'ar t icle 6 à la 
p r o c é d u r e l i t ig ieuse, cons idé ran t qu 'e l le ne po r t a i t ni sur un droi t ou u n e 
obl igat ion de c a r a c t è r e civil, ni su r le b ien-fondé d ' u n e accusa t ion p é n a l e . 
Les r e q u é r a n t s s 'opposent à c e t t e t hè se . 

33. La C o u r rappe l le q u e le c a r a c t è r e «civil» du droi t de j o u i r d ' une 
bonne r é p u t a t i o n ne p rê t e pas à con t roverse et ressor t de sa 
j u r i s p r u d e n c e (Golder c. Royaume-Uni, a r r ê t du 21 février 1975, sér ie A 
n° 18, p . 13, § 2 7 ) . 

34. En l ' espèce , d a n s la m e s u r e où elle a re je té l ' except ion 
p r é l i m i n a i r e du G o u v e r n e m e n t en r econna i s san t q u e la p r o c é d u r e 
devan t les c h a m b r e s m a r i t i m e s concerna i t le droi t à la bonne r é p u t a t i o n 
des v ic t imes d e la c a t a s t r o p h e , la C o u r cons idère q u e l 'ar t ic le 6 § 1 
s ' app l ique à la p r o c é d u r e d e v a n t les c h a m b r e s m a r i t i m e s . 

2. Sur l'observation de l'article 6 § 1 

35. Les r e q u é r a n t s s o u t i e n n e n t q u e les c h a m b r e s m a r i t i m e s ayant 
connu de l 'affaire n ' é t a i e n t pas des t r i b u n a u x i m p a r t i a u x et 
i n d é p e n d a n t s au sens de la Conven t ion , et p réc i sen t q u e l ' absence 
d ' équ i t é découle d i r e c t e m e n t du t e x t e de la loi sur les c h a m b r e s 
m a r i t i m e s de 1961. 

36. Le G o u v e r n e m e n t cons idère q u e la r e q u ê t e est m a n i f e s t e m e n t ma l 
fondée. Il e s t i m e q u ' a u cours de la p r o c é d u r e devan t les c h a m b r e s 
m a r i t i m e s les r e q u é r a n t s ont pu j ou i r de t ou t e s les g a r a n t i e s d ' un procès 
é q u i t a b l e . Ce la est selon lui co r roboré p a r le fait q u e la p r o c é d u r e offrait 
les g a r a n t i e s p révues d a n s le code de p r o c é d u r e p é n a l e . 

37. La C o u r rappe l le q u e les décis ions r e n d u e s pa r les c h a m b r e s 
m a r i t i m e s sont définit ives et q u e le droi t polonais ne prévoi t a u c u n e 
possibi l i té d e con t rô le j u r id i c t i onne l de celles-ci. Sa t âche consis te donc à 
d é t e r m i n e r si, en l ' espèce, l ' i n d é p e n d a n c e et l ' impar t i a l i t é des c h a m b r e s 
m a r i t i m e s é t a i e n t su je t tes à cau t ion . 

38. Pour é tab l i r si un t r i buna l peu t pa s se r pour « i n d é p e n d a n t » aux 
fins de l 'ar t icle 6 § 1, il faut n o t a m m e n t p r e n d r e en c o m p t e le m o d e de 
dé s igna t i on et la d u r é e du m a n d a t de ses m e m b r e s , l ' exis tence d ' u n e 
p ro tec t ion con t r e les press ions e x t é r i e u r e s et le po in t d e savoir s'il y a ou 
non a p p a r e n c e d ' i n d é p e n d a n c e (voir, p a r m i b e a u c o u p d ' a u t r e s , Findlay 
c. Royaume-Uni, a r r ê t du 25 février 1997, Recueil des arrêts et décisions 1997-1, 
p . 281 , § 7 3 ) . 

39. Q u a n t à la condi t ion « d ' i m p a r t i a l i t é » , elle revêt deux aspec t s . Il 
faut d ' a b o r d q u e le t r i buna l ne man i fe s t e sub jec t ivement a u c u n pa r t i 
pris ni p ré jugé pe r sonne l . E n s u i t e , le t r i buna l doi t ê t r e ob jec t ivement 
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i m p a r t i a l , c 'es t -à-di re offrir des g a r a n t i e s suff isantes p o u r exc lure à cet 
éga rd tou t d o u t e l ég i t ime (Pullar c. Royaume-Uni, a r r ê t du 10 j u i n 1996, 
Recueil 1996-III, p . 792, § 30). 

40. Les no t ions d ' i n d é p e n d a n c e et d ' i m p a r t i a l i t é object ive é t a n t 
é t r o i t e m e n t l iées, la C o u r les e x a m i n e r a e n s e m b l e d a n s la m e s u r e où 
elles c o n c e r n e n t la p r é s e n t e affaire. 

4 1 . P o u r m a i n t e n i r la confiance dans l ' i ndépendance et l ' impar t i a l i t é 
d 'un t r i b u n a l , les a p p a r e n c e s peuven t revê t i r de l ' impor t ance . Dès lors 
q u e les m e m b r e s des c h a m b r e s m a r i t i m e s (le p rés iden t et le vice-
p ré s iden t ) sont n o m m é s et r évoqués par le m i n i s t r e de la J u s t i c e en 
accord avec le m i n i s t r e des T r a n s p o r t s et des Affaires m a r i t i m e s , il en 
résu l t e qu ' i l s ne p e u v e n t ê t r e cons idérés c o m m e inamovib les et qu ' i l 
exis te e n t r e eux et les min i s t r e s un lien de subo rd ina t i on h i é r a r c h i q u e . 
Dès lors , les c h a m b r e s m a r i t i m e s , te l les qu ' e l l e s ex i s ten t en droi t 
polonais , ne p e u v e n t ê t r e cons idé rées c o m m e des t r i b u n a u x i m p a r t i a u x 
ap t e s à a s s u r e r le respec t des ex igences d ' équ i t é énoncées pa r l 'ar t icle 6 
de la Conven t i on . Les r e q u é r a n t s pouva ien t selon la C o u r n o u r r i r des 
d o u t e s ob jec t ivemen t fondés q u a n t à l ' i n d é p e n d a n c e et à l ' impar t i a l i t é 
de celles-ci (voir, mutatis mutandis, Sramek c. Autriche, a r r ê t du 22 oc tobre 
1984, sér ie A n° 84, p . 20, § 42) . Il y a donc eu viola t ion de l 'ar t icle 6 § 1 
de la Conven t i on . 

42 . La C o u r c o n s t a t e que la Pologne a r é c e m m e n t modifié sa 
législat ion re la t ive aux c h a m b r e s m a r i t i m e s ( p a r a g r a p h e 20 ci-dessus) . 
Elle note c e p e n d a n t q u e la nouvelle légis lat ion n ' a p a s i n s t a u r é de 
pourvoi en cassa t ion à l ' encon t re des décisions de la c h a m b r e m a r i t i m e 
d ' appe l et n 'a pas modifié le m o d e de dés igna t i on et de révocat ion des 
p ré s iden t s et v ice-prés idents des c h a m b r e s m a r i t i m e s . C e t t e légis lat ion 
ne répond donc pas au gr ief des r e q u é r a n t s t i ré du défaut 
d ' i n d é p e n d a n c e et d ' i m p a r t i a l i t é de ces ju r id i c t ions . 

43 . La conclusion à laquel le la C o u r est p a r v e n u e au p a r a g r a p h e 41 
ci-dessus la d i spense d ' e x a m i n e r les a u t r e s griefs t i rés de l 'ar t ic le 6 § 1 et 
exposés d a n s sa décision sur la recevabi l i té d u 16 j a n v i e r 2003. 

II. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

44. Aux t e r m e s de l 'ar t icle 41 de la Conven t ion , 

«S i la C o u r d é c l a r e q u ' i l y a e u v i o l a t i o n d e la C o n v e n t i o n ou d e s e s P r o t o c o l e s , e t si le 
d r o i t i n t e r n e d e la H a u t e P a r t i e c o n t r a c t a n t e ne p e r m e t d ' e f f ace r q u ' i m p a r f a i t e m e n t les 
c o n s é q u e n c e s d e c e t t e v i o l a t i o n , la C o u r a c c o r d e à la p a r t i e l é s é e , s'il y a l i eu , u n e 
s a t i s f a c t i o n é q u i t a b l e . » 
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A. D o m m a g e 

45. Les r e q u é r a n t s r é c l a m e n t 4 6 0 0 euros ( E U R ) c h a c u n au t i t r e du 
pré judice mora l qu ' i l s a u r a i e n t subi . 

46. Le G o u v e r n e m e n t invite la C o u r à d i re q u e , si elle devai t p rocéde r 
à un cons ta t de violat ion, celui-ci r e p r é s e n t e r a i t une sa t is fact ion équ i t ab l e 
suff isante . 

47. S t a t u a n t en é q u i t é , la C o u r cons idè re qu ' i l y a lieu d 'oc t royer à 
chacun des r e q u é r a n t s 4 600 E U R pour pré judice mora l . 

B. Fra is e t d é p e n s 

48. Les r e q u é r a n t s , qui ont bénéficié de l 'ass is tance jud ic i a i r e du 
Consei l de l 'Europe , ne d e m a n d e n t a u c u n e s o m m e pour les frais e t 
d é p e n s e n c o u r u s . 

C. I n t é r ê t s m o r a t o i r e s 

49. La C o u r j u g e app rop r i é de c a l q u e r le t aux des i n t é r ê t s m o r a t o i r e s 
sur le t a u x d ' i n t é r ê t de la facilité de p rê t m a r g i n a l de la B a n q u e c e n t r a l e 
e u r o p é e n n e majoré de trois poin ts de p o u r c e n t a g e . 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Rejette l ' except ion p r é l i m i n a i r e du G o u v e r n e m e n t t i rée du non-
é p u i s e m e n t des voies de r ecour s i n t e r n e s ; 

2. Rejette l ' except ion p r é l i m i n a i r e du G o u v e r n e m e n t t i rée du dé fau t d e 
qua l i t é de v ic t ime des r e q u é r a n t s I r e n a Brudn icka , A n n a 
Korzen iowska , G a b r i e l a Las towska , Mieczyslaw Okupi r i sk i , 
B e r n a d e t a Olesz , Krys tyna Os t r zyn iewska , S te fan ia Subicka , U r s z u l a 
Le jbschand , C e l i n a W a w r z a k et A n n a Szp i lman ; 

3 . Dit qu ' i l y a eu viola t ion de l 'ar t icle 6 § 1 de la Conven t ion ; 

4. Dit 
a) q u e l 'E ta t d é f e n d e u r doit ve r se r à c h a c u n des r e q u é r a n t s , d a n s les 
t ro is mois à c o m p t e r du j o u r où l ' a r rê t s e r a devenu défini t i f 
c o n f o r m é m e n t à l 'ar t icle 44 § 2 de la C o n v e n t i o n , 4 600 E U R ( q u a t r e 
mille six cen t s euros) pour d o m m a g e m o r a l , plus tout m o n t a n t pouvan t 
ê t r e dû au t i t r e de l ' impôt , à conver t i r en zlotys polonais au t a u x 
appl icable à la d a t e du r è g l e m e n t ; 
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b) q u ' à c o m p t e r de l ' exp i ra t ion dud i t dé la i et j u s q u ' a u v e r s e m e n t , ce 
m o n t a n t se ra à ma jo re r d ' un i n t é r ê t s imple à un t a u x égal à celui de la 
facilité de p rê t m a r g i n a l de la B a n q u e c e n t r a l e e u r o p é e n n e appl icable 
p e n d a n t ce t t e pé r iode , a u g m e n t é de trois po in t s de p o u r c e n t a g e . 

Fait en f rançais , puis c o m m u n i q u é par écri t le 3 m a r s 2005, en 
appl ica t ion de l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

V incen t BERGER 
Greff ier 

G e o r g RESS 
Prés iden t 
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SUMMARY1 

Independence and impartiality of maritime chambers 

Article 6 § 1 

Independent and impartial tribunal - Civil proceedings - Civil rights anil obligations - Right 
to a good reputation - Independence and impartiality of maritime chambers 

Article 34 

Victim - Applicants directly affected -Possible harm to good reputation 

After a ferry sank, legal proceedings were brought before the maritime chambers -
administrative bodies which deal with maritime affairs - seeking to establish the 
causes. The maritime chambers identified negligence on the part of the crew 
members as one of the causes of the shipwreck and the resulting deaths. The 
applicants are relatives of crew members who died. They participated in the 
domestic proceedings. 

Held 

Article 6 § 1: The Government challenged the applicants' victim status on the 
ground that the maritime chambers had not implicated their relatives. The 
Court took the view that the proceedings had not dealt only with the liability of 
the ship's crew, nor had they been aimed solely at determining whether each 
member was individually liable. The crew as a whole had been criticised. In the 
Court 's view, the status of victim could not be made conditional solely on a 
finding that an applicant's reputation had been harmed. Everyone had the right 
to defend his or her reputation if there was even a possibility that it might be 
compromised. The Court also considered that the applicability of the Convention 
in the instant case should not depend on establishing whether each individual crew 
member had been at fault. The final decision of the maritime appeals chamber had 
upheld the charges against the crew as a whole. The applicants, the heirs of sailors 
who had died in the shipwreck, could claim to be victims within the meaning of 
Article 34 of the violation which they alleged. In so far as the proceedings had 
related to the right of the victims of the shipwreck to a good reputation, Article 6 
applied under its civil head. Given that the members of the maritime chambers 
(the president and vice-president) were appointed and removed from office by the 
Minister of Justice in agreement with the Minister of Transport and Maritime 
Affairs, they could not be regarded as irremovable, and were in a subordinate 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s not b ind t h e C o u r t . 
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position vis-à-vis the Ministers. The applicants were entitled to entertain objective 
doubts as to their independence and impartiality. 
Conclusion: violation (unanimously). 
Article 41: The Court awarded each of the applicants a specified sum for non-
pecuniary damage. 
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In t h e c a s e o f B r u d n i c k a a n d O t h e r s v. P o l a n d , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Th i rd Sec t ion) , s i t t i ng as a 

C h a m b e r composed of: 
M r G. RESS, President, 
M r I . CABRAL BARRETO, 
M r R . TÜRMEN, 
M r J . HEDIGAN, 
M r s M. TSATSA-NIKOLOVSKA, 
M r K. TRAJA, 
M r L. GARUCKI, judges, 

a n d M r V. BERGER, Section Registrar, 

H a v i n g d e l i b e r a t e d in pr ivate on 1 F e b r u a r y 2005, 

Del ivers the following j u d g m e n t , which was a d o p t e d on t h a t d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in a n app l ica t ion (no. 54723/00) aga ins t the 
Republ ic of Po land lodged wi th the C o u r t u n d e r Art ic le 34 of the 
C o n v e n t i o n for t he P ro t ec t i on of H u m a n Righ t s a n d F u n d a m e n t a l 
F r e e d o m s (" the Conven t ion" ) by s ix teen Polish na t i ona l s , I r e n a 
Brudn i cka , M a r i a J a n i c k a , A n n a Korzen iowska , G a b r i e l a Eas towska , 
Mieczyslaw O k u p i h s k i , B e r n a d e t a Olesz , Krys tyna Os t r zyn iewska , 
S te fan ia Subicka, U r s z u l a Le jbschand , Ce l ina W a w r z a k , A n n a Szp i lman , 
M a r i a Pacek , Bozena Ko lbe rg , L e o n a r d a C iko ta , Alicja Szcz^sniak and 
M a r i a Sobocihska (" the app l i can t s " ) , on 11 J a n u a r y 2000. 

2. T h e app l i can t s were r e p r e s e n t e d by Mrs R. Or l i kowska -Wrohska , a 
lawyer p rac t i s ing in Sopot . T h e Polish G o v e r n m e n t (" the G o v e r n m e n t " ) 
were r e p r e s e n t e d by t he i r Agen t , M r K. Drzewicki , followed by 
M r J . Wohjsiewicz, of the Min i s t ry of Fore ign Affairs. 

3 . T h e app l i can t s a l leged , in p a r t i c u l a r , a viola t ion of Ar t ic le 6 § 1 of 
t he Conven t ion . 

4. A h e a r i n g on the admiss ibi l i ty a n d mer i t s (Rule 54 § 3 of t h e Rules 
of C o u r t ) took place in publ ic in t he H u m a n Righ t s Bui ld ing , S t r a s b o u r g , 
on 16 J a n u a r y 2003 (Rule 59 § 3). 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r K . DRZEWICKI, Agent, 
Mrs R. KOWALSKA, 
M r E.JABLONSKI, 
M r J . MLYNARCZYK, Advisers; 
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(b) for the applicants 
Mrs R . ORLIKOWSKA-WRONSKA, 

M r Z. BRODECKI, 

M r P. RYBINSKI, 

Counsel, 
Adviser, 

Assistant. 

5. By a decis ion of 16 J a n u a r y 2003, t he C h a m b e r dec la red t he 
appl ica t ion admiss ib le wi th r ega rd to M a r i a J a n i c k a , inadmiss ib le wi th 
r ega rd to M a r i a Pacek , Bozena Ko lbe rg , L e o n a r d a C iko ta , Alicja 
Szczesniak and M a r i a Sobocihska and admiss ib le , wi thou t p r e judg ing the 
m e r i t s , wi th r e g a r d to I r e n a Brudnicka, A n n a Korzen iowska , G a b r i e l a 
Las towska , Mieczyslaw Okupi i i sk i , B e r n a d e t a Olesz , Krys tyna 
Os t r zyn iewska , S te fan ia Subicka , Urszu la Le jbschand , C e l i n a W a w r z a k 
a n d A n n a Szp i lman , a n d jo ined the ques t ion of t he i r s t a t u s as v ic t ims to 
t h e m e r i t s . 

6. T h e app l i can t s and the G o v e r n m e n t each filed obse rva t ions on t he 
m e r i t s (Rule 59 § 1). T h e l a t t e r a lso filed add i t iona l obse rva t ions on 
6 Augus t 2003 on the admiss ib i l i ty of t he appl ica t ion . 

7. O n 1 N o v e m b e r 2004 t he C o u r t c h a n g e d the compos i t ion of its 
Sect ions (Rule 25 § 1), bu t this case r e m a i n e d wi th t he C h a m b e r 
cons t i t u t ed wi th in the fo rmer T h i r d Sect ion. 

8. T h e app l i can t s a r e re la t ives of sailors who lost t he i r lives in a 
sh ipwreck. 

9. O n 14 J a n u a r y 1993 the vessel Jan Heweliusz sank in t he Bal t ic Sea. 
It be longed to t he c o m p a n y Polskie Linie O c e a n i c z n e , whose r eg i s t e r ed 
office is in Gdynia , a n d was o p e r a t e d by the c o m p a n y Euroaf r ica , wi th i ts 
r eg i s t e r ed office in Szczecin. O f t he 35 p a s s e n g e r s and 29 crew m e m b e r s 
on board , 55 died in the sh ipwreck and 9 survived. 

10. Severa l commiss ions of inqu i ry were set u p to es tabl i sh the cause of 
t he sh ipwreck. 

T h e commiss ion set u p by the P r i m e Min i s t e r s u s p e n d e d its inqui ry in 
M a r c h 1993 wi thou t p roduc ing a r epo r t . 

T h e commiss ion set u p by the Min i s t ry of T r a n s p o r t and M a r i t i m e 
Affairs s u b m i t t e d a r e p o r t in Apri l 1993 in which it found t h a t the 
sh ipwreck h a d b e e n d u e to force majeure. 

T h e special commiss ion set u p wi th in t he N a t i o n a l L a b o u r I n s p e c t o r a t e 
conc luded in May 1993 t h a t t he owner of the vessel a n d the crew were 
jo in t ly respons ib le . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 
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11. T h e M a r i t i m e C h a m b e r a t t a c h e d to the Szczecin Regiona l C o u r t 
{Izba Morska przy Sadzie Wojewodzkim) i n s t i t u t ed p roceed ings seek ing to 
es tab l i sh the cause of the sh ipwreck. T h e re la t ives of the c rew m e m b e r s 
who had died took p a r t in the p roceed ings . 

12. O n 11 J a n u a r y 1994 the M a r i t i m e C h a m b e r del ivered its decision, 
a t t r i b u t i n g liability to the ship 's cap ta in , its technica l t e a m , the Polish 
Sh ipp ing Regis t ry , which h a d inspec ted t he vessel before t he d i sas te r , 
and the Polish rescue services. 

13. O n 18 N o v e m b e r 1994 the M a r i t i m e Appea l s C h a m b e r of t he 
G d a n s k Reg iona l C o u r t (Odwolawcza Izba Morska przy Sadzie Wojewodzkim), 
s i t t ing in Gdynia , set aside the decision of 11 J a n u a r y 1994 and re fe r red 
t he case to t he M a r i t i m e C h a m b e r for a fresh e x a m i n a t i o n . 

14. T h e G d a n s k M a r i t i m e C h a m b e r , s i t t ing in Gdynia , e x a m i n e d the 
case b e t w e e n 20 M a r c h 1995 and 9 F e b r u a r y 1996. O n 23 F e b r u a r y 1996 it 
gave a decision in which it held t h a t t h e crew had been pa r t ly l iable, t h a t 
t he vessel 's o p e r a t o r had b e e n a t fault for failing to u n d e r t a k e the 
necessa ry r e p a i r work, and t h a t t he n a t u r a l e l e m e n t s h a d also played a 
pa r t . 

15. T h e o p e r a t o r , t he ship 's owner , the r e p r e s e n t a t i v e of the Min is t ry 
of T r a n s p o r t a n d M a r i t i m e Affairs and the o t h e r pa r t i e s to the 
p roceed ings appea led . In a decision del ivered on 26 J a n u a r y 1999 and 
served on the pa r t i e s on 19 N o v e m b e r 1999, t he G d a n s k M a r i t i m e 
Appea l s C h a m b e r pa r t ly uphe ld t he finding of l iabili ty wi th r e g a r d to the 
o p e r a t o r . It a lso uphe ld t he finding tha t c e r t a i n ac ts of neg l igence on the 
pa r t of t he crew, in p a r t i c u l a r t he cap t a in and the chief officer, had 
c o n t r i b u t e d to the d i sas te r , as had the fact t h a t t he rescue o p e r a t i o n had 
not been p roper ly coo rd ina t ed . 

T h e re levant passages of the decis ion r ead as follows: 
page 2 

" T h e m o s t l ikely c a u s e o f t h e c a p s i z e of t h e c:ar a n d t r a i n fe r ry t h e Jan Heweliusz a n d of 

t h e d e a t h by d r o w n i n g a n d h y p o t h e r m i a of 27 p a s s e n g e r s a n d 18 c r e w m e m b e r s a n d t h e 

d i s a p p e a r a n c e of 8 p a s s e n g e r s a n d 2 c r e w m e m b e r s w a s : 

t h e fact t h a t t h e fe r ry t u r n e d i n t o t h e w i n d w h i l e u n e v e n l y b a l l a s t e d ( t o w a r d s t h e por t 

s i d e ) , r e s u l t i n g in t h e s h i f t i n g of t h e ba l l a s t t o w a r d s t h e p o r t s i d e ; v i o l e n t g u s t s of wind 

on t h a t s i de ; t h e s h i f t i n g o f t h e v e h i c l e s ' l o a d s a n d t h e v e h i c l e s t h e m s e l v e s t o t h e por t 

s i de ; t h e d i s c h a r g e of b i lge w a t e r to t h e o u t s i d e on t h e p o r t s i de of t h e f e r r y . " 

page 4 

" T h e Jan Heweliusz left t h e p o r t of Swinou j sc i e a t 11.35 p . m . on 13 J a n u a r y 1993, 

b o u n d for t h e p o r t of Y s t a d , in a n u n s e a w o r t h y c o n d i t i o n , a s t h e s a f e t y r e q u i r e m e n t s 

w e r e n o t m e t in t h e fo l lowing r e s p e c t s : 

1. m e a s u r e s t o s t a b i l i s e t h e ves se l in t h e e v e n t of a n a c c i d e n t ; 
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2. m e a s u r e s t o e n s u r e t h a t t h e r e a r d o o r w a s w a t e r t i g h t ; 

3 . t h e s e c u r i n g of t h e v e h i c l e s t o t h e d e c k in a c c o r d a n c e w i t h m a r i t i m e b e s t 

p r a c t i c e . " 

page 6 

" I r r e g u l a r i t i e s h a v e b e e n f o u n d in t h e c o n d u c t of: 

1. t h e o p e r a t o r of t h e Jan Heuieiusz, E u r o a f r i c a S h i p p i n g L i n e s , a l i m i t e d l i ab i l i ty 

c o m p a n y b a s e d in S z c z e c i n , w h i c h a l l o w e d t h e f e r ry t o be o p e r a t e d w h i l e in a n 

u n s e a w o r t h y c o n d i t i o n o w i n g t o t h e d a m a g e s u s t a i n e d to t h e d o o r on l O J a n u a r y 1993 

in Y s t a d , fo l lowing w h i c h i ts c lass h a d b e e n s u s p e n d e d a n d t h e s a f e t y c e r t i f i c a t e h a d 

c e a s e d t o be va l id , in t h a t it 

(a) o m i t t e d t o d e c l a r e t h e f e r r y t o t h e Szczec in M a r i t i m e B u r e a u for a n i n t e r i m 

i n s p e c t i o n a n d t o t h e Po l i sh S h i p p i n g R e g i s t r y for i m m e d i a t e i n s p e c t i o n ; 

(b) fa i led t o t a k e t h e a g r e e d a c t i o n t o r e p a i r t h e r e a r d o o r in t h e p r o p e r m a n n e r ; 

2 . t h e c a p t a i n of t h e a b o v e - m e n t i o n e d fer ry , a M a s t e r M a r i n e r ... w h o , on 13 J a n u a r y 

1993, left t h e p o r t o f S w i n o u j s c i e , b o u n d for t h e p o r t of Y s t a d , w h i l e t h e f e r ry w a s in a n 

u n s e a w o r t h y c o n d i t i o n , in t h a t h e 

(a ) o m i t t e d t o d e c l a r e t h e f e r ry to t h e C o n s u l a t e in M a l m o a n d l a t e r t o t h e Szczec in 

M a r i t i m e B u r e a u for a n i n t e r i m i n s p e c t i o n fo l lowing t h e d a m a g e s u s t a i n e d t o t h e r e a r 

d o o r on l O J a n u a r y 1993 in Y s t a d , t h e s u s p e n s i o n of c lass a f t e r t h e a c c i d e n t a n d t h e 

c e s s a t i o n of va l i d i t y of t h e s h i p ' s s a f e t y c e r t i f i c a t e ; 

(b) a l l o w e d t h e vesse l t o d e p a r t w i t h o u t t h e v e h i c l e s b e i n g s e c u r e d t o t h e d e c k , in 

s p i t e of t h e g a l e w a r n i n g t h a t h a d b e e n i s s u e d ; 

3 . t h e c h i e f off icer , a M a s t e r M a r i n e r ... w h o , on 1 3 J a n u a r y 1993 , b e f o r e t h e f e r ry left 

t h e p o r t of Swinou j sc i e b o u n d for Y s t a d , a n d d e s p i t e t h e i s s u i n g of a g a l e w a r n i n g , d i d 

no t s u p e r v i s e t h e s e c u r i n g of t h e v e h i c l e s t o t h e d e c k b e f o r e t h e f e r ry left p o r t . " 

page 8 

" T h e lack of e f f ec t i venes s of t h e r e s c u e o p e r a t i o n w a s t h e r e s u l t of 

3 . t h e c l o t h i n g of t h e p a s s e n g e r s a n d s o m e c r e w m e m b e r s , w h i c h d i d no t p r o t e c t 

t h e m a g a i n s t h y p o t h e r m i a ; 

4. t h e i n a d e q u a t e t r a i n i n g of t h e c r e w in t h e u s e of t h e l i fe - sav ing e q u i p m e n t . " 

page 109 

" ... I n t h e C h a m b e r ' s v i ew, t h e e v i d e n c e c i t e d d e m o n s t r a t e s t h a t 

(ii) t h e c a r g o w a s no t s e c u r e d b e f o r e t h e vesse l left dock d e s p i t e t h e g a l e w a r n i n g 

i s s u e d by t h e m e t e o r o l o g i c a l office ..." 

pages 129-30 

"... T h e c a u s e s of t h e v e s s e l ' s h a v i n g t u r n e d i n t o t h e w i n d c a n on ly b e e s t a b l i s h e d w i t h 

a h i g h d e g r e e of p r o b a b i l i t y ; t h e poss ib i l i ty t h a t t h e p e r s o n s s t e e r i n g t h e fe r ry fa i led t o 

o b s e r v e t h e r u l e s c a n n o t be d i s c o u n t e d . . ." 
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page 162 

"... T h e r e s c u e o p e r a t i o n r e v e a l e d t h a t , in a s i t u a t i o n of t h e u t m o s t d a n g e r , s o m e 
m e m b e r s o f t h e c r e w d i d no t k n o w h o w t o u s e t h e l i f e j acke t s . . ." 

II. RELEVANT D O M E S T I C LAW 

16. T h e m a r i t i m e c h a m b e r s were in t roduced in to t he Polish legal 
sys tem by a n Act of 18 M a r c h 1925 which provided for the e s t a b l i s h m e n t 
of c h a m b e r s at two levels of j u r i sd ic t ion , a t t a c h e d to t he cour t s and wi th 
ju r i sd i c t ion "in cases r e l a t i ng to m a r i t i m e inc iden t s and acc iden t s at sea" . 
T h e m a r i t i m e c h a m b e r s w e r e cons ide red as m a r i t i m e a d m i n i s t r a t i v e 
bodies . 

17. T h e M a r i t i m e C h a m b e r s Act of 1 D e c e m b e r 1961 inco rpo ra t ed 
mos t of the ru les laid down in t he 1925 Act a n d t r a n s f e r r e d powers to 
t h e m which had previously b e e n ves ted in t he cour t s . I ts r e l evan t 
provis ions r ead : 

Section 7 

" T h e m a r i t i m e c h a m b e r s sha l l be c o m p o s e d of a p r e s i d e n t , o n e o r m o r e v ice-
p r e s i d e n t s a n d l ay m e m b e r s . " 

Section 8 

" ( 1 ) T h e p r e s i d e n t a n d v i c e - p r e s i d e n t s h a l l b e a p p o i n t e d a n d r e m o v e d f r o m office by 

t h e M i n i s t e r of J u s t i c e , in a g r e e m e n t w i t h t h e M i n i s t e r o f T r a n s p o r t a n d M a r i t i m e 

Af fa i r s , f r o m a m o n g t h e j u d g e s o f t h e o r d i n a r y c o u r t s w h o h a v e k n o w l e d g e o f t h e 

m a r i t i m e i s sues d e a l t w i t h in t h e c a s e s b e f o r e t h e m a r i t i m e c h a m b e r s . 

(2) T h e o t h e r m e m b e r s [pracownicy] of t h e m a r i t i m e c h a m b e r s sha l l be r e c r u i t e d a n d 
d i s m i s s e d by t h e p r e s i d e n t of t h e c h a m b e r c o n c e r n e d . " 

Section 9 

"I I) f h e p r e s i d e n t s a n d v i c e - p r e s i d e n t s of t h e maritime chambers sha l l r e t a i n t h e i r 
j u d i c i a l p o s t s a n d , u n l e s s t h e l aw s t i p u l a t e s o t h e r w i s e , t h e r i g h t s a n d d u t i e s s e t out in 
t h e l e g i s l a t i o n a p p l i c a b l e to j u d g e s . 

(2) T h e s t a t u s of t h e o t h e r m e m b e r s of t h e m a r i t i m e c h a m b e r s sha l l be g o v e r n e d by 

t h e l e g i s l a t i o n g o v e r n i n g officials of S t a t e a d m i n i s t r a t i v e b o d i e s . " 

Section 10(2) 

" T h e M i n i s t e r of J u s t i c e , in a g r e e m e n t w i t h t h e M i n i s t e r o f ' t r a n s p o r t a n d M a r i t i m e 

Af fa i r s , sha l l d e t e r m i n e , by d e c r e e , t h e e x t e n t of t h e p a r t i c i p a t i o n of t h e p r e s i d e n t s a n d 

v i c e - p r e s i d e n t s of t h e m a r i t i m e c h a m b e r s in t h e a c t i v i t i e s of t h e c o u r t s , t a k i n g a c c o u n t 

of t h e e x t e n t of t h e i r i n v o l v e m e n t in t h e m a r i t i m e c h a m b e r s a n d t h e n e e d t o h a v e 

w o r k i n g p r o f e s s i o n a l j u d g e s invo lved in t h e a d m i n i s t r a t i o n of j u s t i c e . " 

Section 20 

" S u b j e c t t o c o n t r a r y p rov i s ions of t h e p r e s e n t A c t , t h e p r o v i s i o n s o f t h e C o d e o f 
C r i m i n a l P r o c e d u r e sha l l a p p l y to p r o c e e d i n g s in c a s e s b e f o r e t h e m a r i t i m e c h a m b e r s 
c o n c e r n i n g a c c i d e n t s a t s e a . " 
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Section 27(1) 

" O n c e a c a s e h a s b e e n b r o u g h t b e f o r e t h e m a r i t i m e c h a m b e r , it sha l l be i n v e s t i g a t e d 

by t h e p r e s i d e n t o r t h e v i c e - p r e s i d e n t e i t h e r d i r e c t l y o r t h r o u g h t h e i n t e r m e d i a r y of t h e 

h a r b o u r m a s t e r ' s off ice ." 

Section 28(1) 

" T h e i n v e s t i g a t i o n sha l l be a i m e d a t e s t a b l i s h i n g t h e s e q u e n c e of e v e n t s a n d t h e 

c a u s e s a n d c i r c u m s t a n c e s of t h e a c c i d e n t by g a t h e r i n g t h e n e c e s s a r y i n f o r m a t i o n a n d 

p r e s e r v i n g t h e e v i d e n c e . " 

Section 37(2) 

" A f t e r t h e d e c i s i o n h a s b e e n s i g n e d by t h e m e m b e r s of t h e b e n c h w h o d e c i d e d t h e 

c a s e , t h e p r e s i d e n t sha l l d e l i v e r t h e d e c i s i o n , c i t i n g t h e m a i n g r o u n d s . T h e g r o u n d s of 

t h e d e c i s i o n sha l l t h e n b e set d o w n in w r i t i n g ..." 

Section 39(1) 

" T h e d e c i s i o n a n d t h e r e a s o n s sha l l be c o m m u n i c a t e d t o t h e M i n i s t e r of T r a n s p o r t 

a n d M a r i t i m e Af fa i r s , h is o r h e r d e p u t y , t h e m a r i t i m e d e p a r t m e n t c o n c e r n e d a n d t h e 

i n d i v i d u a l s c o n c e r n e d . In t h e c a s e s r e f e r r e d t o in s e c t i o n 15(4) , t h e y sha l l a l so be 

c o m m u n i c a t e d to t h e L a b o u r I n s p e c t o r a t e . " 

18. T h e r egu la t ions a d o p t e d by the Min i s t e r of T r a n s p o r t and 
M a r i t i m e Affairs on 12 N o v e m b e r 1996 inco rpo ra t ed the rules set down 
in the 1961 Act . Howeve r , no express provisions were laid down 
conce rn ing appea l s to t he m a r i t i m e appea l s c h a m b e r s aga ins t decis ions 
given by the m a r i t i m e c h a m b e r s at first i n s t ance . T h e chief task of t he 
m a r i t i m e c h a m b e r s r e m a i n s the d e t e r m i n a t i o n of cases conce rn ing 
m a r i t i m e inc iden ts and acc iden ts at sea. U n d e r t he t e r m s of t he 1996 
r egu la t i ons , in cases r e l a t i ng to acc iden t s at sea not gove rned by the 1961 
Act, t he ru les of o rd ina ry law and the C o d e of C r i m i n a l P r o c e d u r e apply. 

19. O n 12 J u l y 2001 a p r e l i m i n a r y ques t ion was r e f e r r ed to the 
S u p r e m e C o u r t in a different case from the one before t he C o u r t , 
conce rn ing the possibil i ty of a n appea l on poin ts of law aga ins t a decision 
given by a m a r i t i m e appea l s c h a m b e r . T h e S u p r e m e C o u r t rep l ied t h a t no 
such possibil i ty exis ted ( I I ICZP 22/01 O S N C 2001 , no. 158). It observed 
t h a t t h e r e had b e e n a l o n g - r u n n i n g d e b a t e a m o n g Polish c o m m e n t a t o r s 
on the legal s t a t u s of the m a r i t i m e c h a m b e r s , which w e r e s o m e t i m e s 
r e g a r d e d as a d m i n i s t r a t i v e bodies a n d s o m e t i m e s as jud ic ia l bodies . 

20. O n 18 D e c e m b e r 2002 t h e G o v e r n m e n t c o m m u n i c a t e d to the 
C o u r t a bill on m a r i t i m e c h a m b e r s , i nd ica t ing t h a t it would be put before 
t he Counci l of Min i s t e r s for approva l in ear ly 2003, before be ing tabled in 
the Sejm. 

T h e Act of 5 M a r c h 2004 was pub l i shed in the Official G a z e t t e on 
14 Apri l 2004. It provides a de ta i l ed def ini t ion of m a r i t i m e d i sas t e r s , 
l is t ing in de ta i l t he conduc t and facts falling wi th in t he r emi t of the 
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m a r i t i m e c h a m b e r s . T h e only possibili ty of a p p e a l is wi th t he Gdansk 
C o u r t of Appea l aga ins t decisions of the m a r i t i m e appea l s c h a m b e r 
w i t h d r a w i n g nav iga t ion r igh t s . Finally, it inc ludes a new c h a p t e r on the 
p r o c e d u r e for enforc ing decis ions of t h e m a r i t i m e c h a m b e r s conce rn ing 
the w i t h d r a w a l of naviga t ion r igh ts . 

However , t he new legis lat ion has not m a d e provision for an appea l on 
po in t s of law aga ins t decisions of the m a r i t i m e appea l s c h a m b e r s and has 
not a m e n d e d the p r o c e d u r e for a p p o i n t i n g and r emov ing from office the 
p re s iden t s and v ice-pres idents of the m a r i t i m e c h a m b e r s . 

T H E L A W 

I. ALLEGED V I O L A T I O N O F ARTICLE 6 § 1 O F T H E C O N V E N T I O N 

2 1 . Relying on Art ic le 6 § 1 of t he Conven t ion , the app l ican t s 
compla ined t h a t t he m a r i t i m e c h a m b e r s which had h e a r d the i r case had 
not been i n d e p e n d e n t and impa r t i a l t r i buna l s wi th in the m e a n i n g of the 
Conven t ion . 

Art ic le 6 § 1, in its re levan t p a r t s , provides : 

" In t h e d e t e r m i n a t i o n of h is civil r i g h t s a n d o b l i g a t i o n s e v e r y o n e is e n t i t l e d to a 

fa i r ... h e a r i n g . . . by a n i n d e p e n d e n t a n d i m p a r t i a l t r i b u n a l e s t a b l i s h e d by law. ..." 

A. T h e G o v e r n m e n t ' s p r e l i m i n a r y o b j e c t i o n s 

L Failure to exhaust domestic remedies 

22. O n 6 Augus t 2003 the G o v e r n m e n t s u b m i t t e d addi t iona l 
observa t ions cha l l eng ing the decision of 16 J a n u a r y 2003 on the 
admiss ib i l i ty of the appl ica t ion . T h e y e m p h a s i s e d in pa r t i cu l a r the 
effectiveness of a cons t i t u t iona l compla in t , a r e m e d y which, they a rgued , 
had to be exerc ised in o rde r to r e m e d y the app l i c an t s ' s i tua t ion . 

23. T h e C o u r t notes first t h a t it d ismissed this object ion on 1 6 J a n u a r y 
2003. It also poin ts out t ha t , in the m e a n t i m e , it has reaf f i rmed the 
pr inc ip les of its case-law conce rn ing Po land with r e g a r d to the 
effectiveness of cons t i t u t i ona l c o m p l a i n t s (see, conversely, Szotl-Medyhska 
v. Poland ( d e c ) , no. 47414/99, 9 O c t o b e r 2003; see also Miedzyzakladowa 
Spoldzielnia Mieszkaniowa Warszawscy Budowlani v. Poland ( d e c ) , 
no. 13990/04, 26 O c t o b e r 2004) . It sees no reason , t he re fo re , to review its 
decision. 
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2. Lack of "victim" status of the applicants Irena Brudnicka, Anna 
Korzeniowska, Gabriela Lastowska, Mieczyslaw Okupinski, Bernadeta Olesz, 
Krystyna Ostrzyniewska, Stefania Subicka, Urszula Lejbschand, Celina 
Wawrzak and Anna Szpilman 

24. T h e G o v e r n m e n t no ted a t t he ou t se t t h a t t he app l i can t s h a d b e e n 
u n a b l e to q u o t e any passages from the decis ions impl i ca t ing m e m b e r s of 
t h e c rew by n a m e . T h e G o v e r n m e n t cons ide red tha t nobody had b e e n 
found gui l ty of the sh ipwreck and t h a t i r r egu la r i t i e s had s imply b e e n 
no ted in t he conduc t of, a m o n g o t h e r s , t he cap ta in a n d the chief officer. 
In the i r view, t h a t did not give rise to a p r e s u m p t i o n t h a t o t h e r m e m b e r s 
of t he c rew had c o n t r i b u t e d to it d i rect ly or indirect ly . T h e y took the view 
t h a t , as the c rew m e m b e r s had individual liability, i r r egu la r i t i e s in the 
profess ional conduct of one or m o r e m e m b e r s could not be a t t r i b u t e d to 
t he o t h e r s . 

25. T h e app l i can t s po in ted out t h a t t he only m e m b e r s of t h e c rew 
m e n t i o n e d by n a m e had b e e n the c a p t a i n (whose widow had not m a d e an 
appl ica t ion to t he C o u r t ) a n d the chief officer. However , the m a r i t i m e 
c h a m b e r s h a d not held e i t he r of t h e m l iable for any act or omiss ion , bu t 
had cal led t h e m to account in the i r supervisory and inspect ion capaci ty . 
H e n c e , the decis ion of t he G d a n s k M a r i t i m e C h a m b e r , w i thou t n a m i n g 
each crew m e m b e r , had held t he c rew collectively l iable t h r o u g h those 
w h o had b e e n in c h a r g e . T h a t had b e e n b o r n e out by the fact t h a t t he 
decis ion of t he m a r i t i m e appea l s c h a m b e r had listed in de ta i l t he c h a r g e s 
aga ins t t h e crew. 

26. T h e C o u r t r e i t e r a t e s t h a t , in o r d e r to rely on Art ic le 34 of the 
C o n v e n t i o n , an app l ican t m u s t m e e t two condi t ions : he or she m u s t fall 
in to one of t he ca t egor i e s of pe t i t i one r s m e n t i o n e d in Ar t ic le 34 a n d m u s t 
be able to m a k e out a case t h a t he or she is t h e vict im of a violat ion of t he 
Conven t ion . Accord ing to t he C o u r t ' s e s t ab l i shed case-law, t he concept of 
"v ic t im" m u s t be i n t e r p r e t e d a u t o n o m o u s l y a n d i r respec t ive of d o m e s t i c 
concep t s such as those conce rn ing an in t e re s t or capac i ty to act . In 
add i t ion , in o r d e r for an appl ican t to be able to c la im to be a v ic t im of a 
viola t ion of t he Conven t ion , t h e r e m u s t be a sufficiently d i rec t link 
be tween the app l ican t a n d the h a r m which they cons ider they have 
s u s t a i n e d on account of the a l leged violat ion (see, a m o n g o t h e r 
a u t h o r i t i e s , Tauira and Others v. France, no . 28204/95 , C o m m i s s i o n decision 
of 4 D e c e m b e r 1995, Decis ions and R e p o r t s (DR) 83-B, p. 112; Association 
des amis de Saint-Raphaël et de Fréjus and Others v. France, no. 38192/97, 
C o m m i s s i o n decis ion of 1 J u l y 1998, D R 94-B, p. 124; Comité des médecins à 
diplômes étrangers v. France and Ettahiri and Others v. France ( d e c ) , 
nos. 39527/98 a n d 39531/98, 30 M a r c h 1999; a n d Gorraiz Lizarraga and 
Others v. Spain, no. 62543/00, E C H R 2004-III) . 
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27. In its admiss ib i l i ty decision, t he C o u r t j o ined to the m e r i t s the 
ques t i on of w h e t h e r t he app l i can t s I r e n a B r u d n i c k a , A n n a Korzen iowska , 
G a b r i e l a Las towska , Mieczyslaw Okupir iski , B e r n a d e t a Olesz , Krys tyna 
Os t r zyn iewska , S te fan ia Subicka, U r s z u l a Le jbschand , Ce l ina W a w r z a k 
and A n n a Szp i lman could claim the s t a t u s of v ic t ims. 

28. T h e C o u r t cons iders t h a t the p roceed ings did not conce rn only the 
liability of the c rew m e m b e r s and were not a i m e d solely a t d e t e r m i n i n g 
w h e t h e r each m e m b e r was individually l iable. T h e crew c a m e u n d e r 
cr i t ic ism for, a m o n g o t h e r th ings , not hav ing secu red the load correct ly 
a n d having been i n a d e q u a t e l y t r a i n e d in rescue o p e r a t i o n s . S o m e of its 
m e m b e r s were also cri t icised for failing to comply wi th the rules when 
s t ee r i ng t he vessel and not knowing how to use the l ifcjackcts. 

29. T h e C o u r t is of t he opinion t h a t t he s t a t u s of v ic t im c a n n o t be 
m a d e condi t iona l solely on a f inding t h a t an app l i can t ' s r e p u t a t i o n has 
b e e n h a r m e d . Everyone has the r ight to defend his or he r r e p u t a t i o n if 
t h e r e is a possibil i ty t h a t it m a y be c o m p r o m i s e d . T h e C o u r t also 
cons iders t h a t t he applicabi l i ty of t he Conven t i on in this case should not 
d e p e n d on es tab l i sh ing w h e t h e r each individual c rew m e m b e r was a t fault. 

30. In t he i n s t an t case , the C o u r t accepts t h a t the final decis ion of the 
m a r i t i m e appea l s c h a m b e r uphe ld the c h a r g e s aga ins t t he c rew as a 
whole , a l t h o u g h it m e n t i o n e d only ce r t a in m e m b e r s by n a m e . 

3 1 . Accordingly, hav ing r ega rd to t he p a r t i c u l a r c i r c u m s t a n c e s of the 
case , t h e C o u r t cons iders t h a t t he app l i can t s I r ena Brudn icka , A n n a 
Korzen iowska , G a b r i e l a Eas towska , Mieczyslaw Okupir iski , B e r n a d e t a 
Olesz , Krys tyna Os t r zyn iewska , S te fan ia Subicka , U r s z u l a Lejbschand, 
Ce l ina W a w r z a k and A n n a Szp i lman , the hei rs of sai lors who died in the 
sh ipwreck, can c la im to be v ic t ims wi th in t he m e a n i n g of Art ic le 34 of the 
Conven t i on of t he violat ion which they a l leged. 

B. T h e m e r i t s 

1. Applicability of Article 6 § 1 

32. T h e G o v e r n m e n t c o n t e s t e d the appl icabi l i ty of Art ic le 6 to the 
i m p u g n e d p roceed ings , t a k i n g the view t h a t they did not r e l a t e to a civil 
r ight or obl igat ion or to the d e t e r m i n a t i o n of a c r imina l cha rge . T h e 
app l i can t s d i s p u t e d t h a t a r g u m e n t . 

33 . T h e C o u r t r e i t e r a t e s t h a t the "civil" n a t u r e of the r ight to enjoy a 
good r e p u t a t i o n is not in d i spu t e and has b e e n es tab l i shed in its case-law 
(see Golder v. the United Kingdom, j u d g m e n t of 21 F e b r u a r y 1975, Series A 
no. 18, p . 13, § 2 7 ) . 

34. In t he in s t an t case , given t h a t it d i smissed the G o v e r n m e n t ' s 
p r e l i m i n a r y object ion, f inding t h a t t he p roceed ings before t h e m a r i t i m e 
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c h a m b e r s r e l a t ed to the r igh t of t he vic t ims of t he d i s a s t e r to enjoy a good 
r e p u t a t i o n , the C o u r t cons iders tha t Ar t ic le 6 § 1 appl ies to the 
p roceed ings before the m a r i t i m e c h a m b e r s . 

2. Compliance with Article 6 § 1 

35. T h e app l i can t s c o n t e n d e d t h a t the m a r i t i m e c h a m b e r s which had 
h e a r d the case had not been i n d e p e n d e n t and i m p a r t i a l t r i buna l s wi th in 
t h e m e a n i n g of t he Conven t ion . T h e y a r g u e d t h a t t he lack of fa i rness was 
a d i rec t resu l t of the provisions of the 1961 M a r i t i m e C h a m b e r s Act . 

36. T h e G o v e r n m e n t a r g u e d t h a t t he app l i ca t ion was mani fes t ly ill-
founded. T h e y s u b m i t t e d t h a t , d u r i n g the p roceed ings before the 
m a r i t i m e c h a m b e r s , t h e app l i can t s had enjoyed all the g u a r a n t e e s of a 
fair t r ia l . T h a t was borne out by the fact t h a t the p roceed ings had 
provided the g u a r a n t e e s laid down in the C o d e of C r i m i n a l P r o c e d u r e . 

37. T h e C o u r t notes t h a t t he decis ions given by the m a r i t i m e 
c h a m b e r s a r e final, and t h a t they a r e not a m e n a b l e u n d e r Polish law to 
any form of jud ic ia l review. I ts task is the re fo re to d e t e r m i n e w h e t h e r , in 
t he ins tan t case , the i n d e p e n d e n c e a n d impa r t i a l i t y of the m a r i t i m e 
c h a m b e r s were open to ques t ion . 

38. In o rde r to es tab l i sh w h e t h e r a t r i buna l can be cons idered to be 
" i n d e p e n d e n t " wi th in the m e a n i n g of Art ic le 6 § 1, r e g a r d m u s t be had, 
inter alia, to the m a n n e r of a p p o i n t m e n t of its m e m b e r s a n d t he i r t e r m of 
office, t he ex i s tence of g u a r a n t e e s aga ins t ou t s ide p r e s su re s and the 
ques t i on w h e t h e r t he body p r e s e n t s an a p p e a r a n c e of i n d e p e n d e n c e (see, 
a m o n g m a n y o t h e r a u t h o r i t i e s , Findlay v. the United Kingdom, j u d g m e n t of 
25 F e b r u a r y 1997 , Reports ojJudgments and Decisions 1997-1, p. 281 , § 73). 

39. T h e r e a re two aspec t s to t he r e q u i r e m e n t of " impar t i a l i t y " . Firstly, 
t he t r i buna l m u s t be subjectively i m p a r t i a l , t h a t is, no m e m b e r of the 
t r i buna l should hold any pe r sona l pre judice or bias . Secondly, the 
t r i buna l m u s t a l so be i m p a r t i a l from an objective v iewpoint , t h a t is, it 
m u s t offer sufficient g u a r a n t e e s to exc lude any l eg i t ima t e doubt in this 
respec t (see Pullar v. the United Kingdom, j u d g m e n t of l O J u n e 1996, Reports 
1996-III, p. 792, § 3 0 ) . 

40. As the concep ts of i n d e p e n d e n c e a n d objective impa r t i a l i t y a re 
closely l inked, t h e C o u r t will cons ider t h e m t o g e t h e r as they r e l a t e to the 
in s t an t case . 

4 1 . In m a i n t a i n i n g conf idence in the i n d e p e n d e n c e a n d impar t i a l i t y of 
a t r i b u n a l , a p p e a r a n c e s m a y be i m p o r t a n t . Given t h a t t he m e m b e r s of the 
m a r i t i m e c h a m b e r s ( the p r e s i d e n t a n d v ice-pres iden t ) a r e appo in t ed a n d 
r emoved from office by t he Min i s t e r of J u s t i c e in a g r e e m e n t wi th the 
M i n i s t e r of T r a n s p o r t and M a r i t i m e Affairs, they c a n n o t be r e g a r d e d as 
i r r emovab le , a n d they a r e in a s u b o r d i n a t e posi t ion vis-a-vis the Min i s t e r s . 
Accordingly, the m a r i t i m e c h a m b e r s , as they exist in Polish law, c a n n o t be 
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r e g a r d e d as i m p a r t i a l t r i buna l s capable of e n s u r i n g compl i ance wi th t he 
r e q u i r e m e n t of " fa i rness" laid down by Art ic le 6 of the Conven t i on . In t he 
C o u r t ' s view, the app l i can t s were en t i t l ed to e n t e r t a i n object ive doub t s as 
to the i r i n d e p e n d e n c e and impar t i a l i t y (see, mutatis mutandis, Srarnek v. 
Austria, j u d g m e n t of 22 O c t o b e r 1984, Ser ies A no. 84, p . 20, § 42) . T h e r e 
has t he re fo re been a viola t ion of Art ic le 6 § 1 of the C o n v e n t i o n . 

42. T h e C o u r t no tes t h a t Po land has recen t ly a m e n d e d its legislat ion 
on the m a r i t i m e c h a m b e r s (see p a r a g r a p h 20 above) . However , it also 
no tes t h a t t he new legis lat ion still m a k e s no provision for a n appea l on 
poin ts of law aga ins t t he decisions of t he m a r i t i m e appea l s c h a m b e r ; nor 
has it a l t e r e d the m a n n e r in which the p r e s i d e n t s and v ice-pres idents of 
the m a r i t i m e c h a m b e r s a r c appo in t ed a n d r e m o v e d from office. 
Accordingly, the legis la t ion does not a n s w e r the app l i c an t s ' compla in t 
conce rn ing t he lack of i n d e p e n d e n c e and impa r t i a l i t y of t he se t r i buna l s . 

43 . T h e conclusion r e a c h e d by the C o u r t in p a r a g r a p h 41 above m a k e s 
it u n n e c e s s a r y for it to e x a m i n e the o t h e r c o m p l a i n t s u n d e r Art ic le 6 § 1, 
set forth in its admiss ib i l i ty decis ion of 16 J a n u a r y 2003. 

II. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

44. Art ic le 41 of t he Conven t i on provides : 

"If t h e C o u r t f inds t h a t t h e r e h a s b e e n a v i o l a t i o n of t h e C o n v e n t i o n o r t h e P r o t o c o l s 

t h e r e t o , a n d if t h e i n t e r n a l l aw of t h e H i g h C o n t r a c t i n g P a r t y c o n c e r n e d a l lows only 

p a r t i a l r e p a r a t i o n t o be m a d e , t h e C o u r t s h a l l , if n e c e s s a r y , af ford j u s t s a t i s f a c t i o n t o 

t h e i n j u r e d p a r t y . " 

A. D a m a g e 

45. T h e app l i can t s c la imed 4,600 euros (EUR) each in respect of non-
pecun ia ry d a m a g e . 

46. T h e G o v e r n m e n t r e q u e s t e d t he C o u r t to hold, should it find tha t 
t h e r e has been a violat ion, t h a t such a f inding would cons t i t u t e sufficient 
j u s t sa t is fact ion. 

47 . M a k i n g its a s s e s s m e n t on an equ i t ab l e basis , t he C o u r t cons iders 
tha t the app l i can t s shou ld be awarded E U R 4,600 each in respec t of non-
pecun ia ry d a m a g e . 

B. C o s t s a n d e x p e n s e s 

48. T h e app l i can t s , who received legal aid from the Counci l of E u r o p e , 
did not s u b m i t any cla im for the r e i m b u r s e m e n t of costs and expenses . 
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C. D e f a u l t i n t e r e s t 

49. T h e C o u r t cons iders it a p p r o p r i a t e t h a t t h e defaul t i n t e r e s t should 
be based on the m a r g i n a l l end ing r a t e of the E u r o p e a n C e n t r a l Bank , to 
which should be added t h r e e p e r c e n t a g e poin ts . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Dismisses t he G o v e r n m e n t ' s p r e l i m i n a r y object ion of fai lure to e x h a u s t 
d o m e s t i c r e m e d i e s ; 

2. Dismisses t he G o v e r n m e n t ' s p r e l i m i n a r y object ion r e g a r d i n g t he lack of 
vict im s t a t u s of t h e app l i can t s I r e n a Brudn icka , A n n a Korzen iowska , 
G a b r i e l a Las towska , Mieczyslaw O k u p i n s k i , B e r n a d e t a Olesz , Krys tyna 
Os t r zyn iewska , S te fan ia Subicka, U r s z u l a Le jbschand , C e l i n a W a w r z a k 
and A n n a Szp i lman ; 

3. Holds t ha t t h e r e has b e e n a violat ion of Art ic le 6 § 1 of t he Conven t ion ; 

4. Holds 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay each of the app l i can t s , wi th in 
t h r e e m o n t h s from the d a t e on which the j u d g m e n t becomes final in 
acco rdance wi th Art ic le 44 § 2 of the Conven t ion , E U R 4,600 (four 
t h o u s a n d six h u n d r e d euros) in respec t of non-pecun ia ry d a m a g e , to 
be conver t ed in to Polish zlotys at t he r a t e appl icab le at the d a t e of 
s e t t l e m e n t , p lus any tax t h a t m a y b e c h a r g e a b l e ; 
(b) t h a t from the expiry of t he above -men t ioned t h r e e m o n t h s unt i l 
s e t t l e m e n t s imple i n t e r e s t shall be payable on t h e above a m o u n t at a 
r a t e equa l to the m a r g i n a l l end ing r a t e of t he E u r o p e a n C e n t r a l Bank 
d u r i n g the defaul t per iod plus t h r e e p e r c e n t a g e po in t s . 

D o n e in F r e n c h , a n d notified in wr i t i ng on 3 M a r c h 2005, p u r s u a n t to 
Ru le 77 §§ 2 a n d 3 of t he Rules of C o u r t . 

V incen t BERGER 
R e g i s t r a r 

G e o r g RESS 
P r e s i d e n t 
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SUMMARY1 

Shooting and killing of person during siege who had failed to heed police 
orders 

Article 2 

Life - Shooting and killing of person during siege who hadfailed to heed police orders - Use of 
force -Absolutely necessary - Planning and control ofpolice operation - Effectiveness of ensuing 
investigation 

Article 13 

Effective remedy - Arguable claim - Impossibility of obtaining compensation for non-pecuniar)' 
damage 

* 
* * 

The applicant's brother, Michael Fitzgerald, was shot dead by the police at his flat 
following a siege lasting almost two hours. As Mr Fitzgerald had appeared to aim a 
gun at one of the police officers and had not responded when ordered to drop it, a 
police officer had fired one shot, which had killed Mr Fitzgerald. Only on very close 
examination of his weapon was it revealed to be a replica. The matter was 
voluntarily referred to the Police Complaints Authority. The police investigation 
report was sent to the Director of Public Prosecutions, who found no evidence to 
justify any criminal proceedings against any police officer. The Police Complaints 
Authority confirmed the findings of the police investigation. Following an inquest 
and after the coroner had directed that as a matter of law the only possible verdict 
was lawful killing, the jury returned that verdict. The applicant's request for legal 
aid to pursue proceedings for judicial review of the inquest verdict was refused by 
the area committee of the Legal Aid Board, as was a subsequent appeal. 
English law does not recognise a tort of wrongful death. Not being considered a 
"dependant", the applicant could not file a claim under the Fatal Accidents Act 
1976. Under the Law Reform (Miscellaneous Provisions) Act 1934, the only 
recoverable amount would have been funeral expenses. 

Held 
(1) Article 2: (a) Obligation to protect the right to life: As regards the actions of 
the police officer who had fired the fatal shot, there was no reason to doubt that he 
had honestly believed that his life had been in danger and that it had been 
necessary to open fire in order to protect himself and his colleagues. Moreover, 
the Court could not substitute its own assessment of the situation for that of an 
officer who had been required to react in the heat of the moment to avert an 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s not b i n d t h e C o u r t . 
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honestly perceived danger to his life. The officer had found himself confronted by a 
man pointing a gun at him. That man had ignored previous warnings to give 
himself up and, in defiance of these warnings, had conveyed on occasions a clear 
impression that he would open fire. Even before discharging the fatal shot, the 
officer had shouted a final warning, which had gone unheeded. The use of lethal 
force in the circumstances of this case, albeit highly regrettable, had not been 
disproportionate and had not exceeded what was absolutely necessary to avert 
what was honestly perceived by the police officer to be a real and immediate risk 
to his life and the lives of his colleagues. 

As regards the planning and control of the operation, the Court observed that the 
conduct of the operation had remained at all times under the control of senior 
officers and that the deployment of the armed officers had been reviewed and 
approved by the tactical firearms advisers who had been summoned to the scene. 
Furthermore, the use of firearms by the police as well as the conduct of police 
operations of the kind in issue were regulated by domestic law and a system of 
adequate and effective safeguards existed to prevent arbitrary use of lethal force. 
The key officers had all been trained in the use of firearms and their movements 
and actions had been subject to the control and supervision of experienced senior 
officers. It had therefore not been shown that there had been a failure to plan and 
organise the operation in such a way as to minimise to the greatest extent possible 
any risk to the life of Michael Fitzgerald. In sum, his killing had resulted from the 
use of force which had been no more than was absolutely necessary. 
Conclusion: no violation (unanimously). 

(b) Obligation to conduct an effective investigation: The Court had already had 
occasion to conclude that the inquest procedure in England and Wales was capable 
of fulfilling the Article 2 requirements of an effective investigation into an alleged 
killing by State agents. In the instant case the inquest had been held over a four-
day period during which many witnesses had been heard and the jury had visited 
the scene of the incident. Even though refused legal aid, the family had been 
legally represented throughout the proceedings by experienced counsel. If an 
independent judicial officer such as a coroner decided after an exhaustive public 
procedure that the evidence heard clearly pointed to only one conclusion, and did 
so in the knowledge that his decision might be subject to judicial review, it could 
not be maintained that this decision impaired the effectiveness of the procedure. 

Conclusion: no violation (unanimously). 
(2) Article 13: Although the inquest procedure had provided in the circumstances 
an effective mechanism for subjecting the circumstances surrounding the killing of 
Michael Fitzgerald to public and searching scrutiny, and had thereby satisfied the 
respondent State's procedural obligations under Article 2, no judicial 
determination had ever been made on the liability in damages, if any, of the 
police on account of the manner in which the incident had been handled and 
concluded. 

It was true that the coroner's jury had returned a verdict of lawful killing at the 
close of the inquest. However, that finding could not be said to have determined 
the issue of whether or not any civil liability attached to the police, a matter which 
had to be resolved in a different domestic fact-finding forum and according to 
different principles of law and in application of a different standard of proof. 
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The Court had already had occasion to declare that, in the case of a breach of 
Articles 2 and 3 of the Convention, compensation for the non-pecuniary damage 
flowing from the breach should, in principle, be available as part of the range of 
redress. In the instant case, the applicant, even if ultimately successful in a civil 
action against the police, would have had no prospect of obtaining compensation 
for non-pecuniary damage since domestic law did not provide for such. On that 
account, it would also have been most improbable that she would have received 
legal aid to take civil proceedings. 
Conclusion: violation (six votes to one). 
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In t h e c a s e o f B u b b i n s v. t h e U n i t e d K i n g d o m , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Th i rd Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
Mr B. ZUTANGIC, President, 
M r J . HEDIGAN, 

Sir Nicolas BRATZA, 
M r L. CAFLISCH, 

M r s M. TSATSA-NIKOLOVSKA, 
M r V. ZAGREBELSKY, 

M r s A. GwLUMYANjudges, 
and M r V. BERGER, Section Registrar, 

H a v i n g d e l i b e r a t e d in p r iva te on 27 N o v e m b e r 2003 and 24 F e b r u a r y 
2005, 

Del ivers the following j u d g m e n t , which was a d o p t e d on the last-
m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in an app l ica t ion (no. 50196/99) aga ins t the 
U n i t e d K i n g d o m of G r e a t Br i t a in and N o r t h e r n I r e l and lodged wi th the 
C o u r t u n d e r Art ic le 34 of t he C o n v e n t i o n for t he P ro t ec t i on of H u m a n 
Righ t s and F u n d a m e n t a l F r e e d o m s (" the Conven t ion" ) by a U n i t e d 
K i n g d o m na t iona l , Mrs T h e r e s a Bubbins ("the app l i can t " ) , on 25 May 
1999. 

2. T h e appl ican t was r e p r e s e n t e d by C h r i s t i a n F i she r Solici tors , a firm 
of lawyers p rac t i s ing in London. T h e U n i t e d K i n g d o m G o v e r n m e n t (" the 
G o v e r n m e n t " ) were r e p r e s e n t e d by the i r A g e n t s , Ms R. M a n d a l and 
( subsequen t ly ) Ms E. W i l l m o t t , of the Fore ign a n d C o m m o n w e a l t h Office. 

3. T h e app l ican t a l leged u n d e r Art ic le 2 of t he Conven t i on t h a t the 
facts of the case disclosed a viola t ion of t he r ight to life of he r b ro the r , 
Michae l F i t zge ra ld . 

4. T h e app l ica t ion was a l loca ted to the T h i r d Sect ion of t he C o u r t 
(Rule 52 § 1 of the Rules of C o u r t ) . W i t h i n tha t Sect ion, the C h a m b e r 
tha t would cons ider t h e case (Art icle 27 § 1 of the Conven t ion ) was 
cons t i t u t ed as provided in Rule 26 § 1. 

5. By a decis ion of 27 N o v e m b e r 2003, the C h a m b e r dec la red the 
app l ica t ion admiss ib le . 

6. T h e app l ican t a n d the G o v e r n m e n t each filed observa t ions on the 
m e r i t s (Rule 59 § 1). T h e pa r t i e s repl ied in wr i t ing to each o the r ' s 
obse rva t ions a n d add i t iona l obse rva t ions . O n 1 N o v e m b e r 2004 the C o u r t 
c h a n g e d the compos i t ion of i ts Sect ions (Rule 25 § 1). Th i s case was 
ass igned to t he newly composed T h i r d Sect ion (Rule 52 § 1). 
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7. O n 24 F e b r u a r y 2005 the C h a m b e r dec ided , af ter consu l t ing the 
p a r t i e s , t h a t no h e a r i n g on the m e r i t s was r e q u i r e d (Rule 59 § 3 in fine). 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

8. T h e app l ica t ion is b r o u g h t on beha l f of Michae l F i t zgera ld , a 
deceased U n i t e d K i n g d o m na t iona l , by his s is ter , T h e r e s a Bubb ins , who 
lives in Bedford, Eng land . 

9. T h e facts of the case , as s u b m i t t e d by the pa r t i e s , may be 
s u m m a r i s e d as follows. 

/. The background to the incident 

10. O n 26 F e b r u a r y 1998 Michae l F i t zgera ld was shot d e a d by a n 
a r m e d police officer at his flat in C l a r e n d o n S t r e e t , Bedford, following a 
s iege. 

11. At abou t 6.25 p .m. on 26 F e b r u a r y 1998 M e l a n i e Joy , Michae l 
F i t zge ra ld ' s gir lfr iend, drove to his fiat. As she e n t e r e d t he r e a r car park , 
she saw a pa i r of legs d i s a p p e a r i n g t h r o u g h the g r o u n d floor k i t chen 
window of t he p r e m i s e s . She did not recognise the pe r son e n t e r i n g the 
flat a n d a s s u m e d t h a t t he pe r son , who was m a l e , was a n u n a u t h o r i s e d 
i n t r u d e r . 

12. M e l a n i e Joy was conce rned for t he safety of Michae l F i tzgera ld 
and , a l t h o u g h she did not know w h e t h e r or not he was in the flat, she 
s h o u t e d his n a m e t h r o u g h the l e t t e rbox on the front door of t he 
p r e m i s e s . She o b t a i n e d no reply. 

13. At abou t 6.28 p .m. M e l a n i e J o y used h e r mobi le t e l ephone to r epor t 
to the police a bu rg la ry in p rogress . T h e police gave th is r epo r t an 
" i m m e d i a t e r e s p o n s e " wi th in t he c r i t e r i a fixed by the Bedfordsh i re Police. 

14. T h e first police officers to ar r ive a t t he scene w e r e Ac t ing S e r g e a n t 
Phil l ips a n d Ac t ing S e r g e a n t Mor r i s . T h e y a r r ived at 6.33 p .m. 

15. Ac t ing S e r g e a n t Phil l ips went to t he k i tchen window at the r e a r of 
t he p r e m i s e s . T h e window was open . H e was able to move the V e n e t i a n 
bl inds a n d ident if ied h imsel f as a police officer. H e was conf ron ted by a 
m a n from wi th in t he shadows of t he room. Ac t ing S e r g e a n t Phil l ips 
t h o u g h t t he m a n to be a few inches s h o r t e r t h a n his own he igh t of 6 feet 
1 inch. T h e m a n , w h o was in fact Michae l F i t zgera ld , a d o p t e d a double -
h a n d e d e x t e n d e d a r m s t a n c e , and po in t ed wha t a p p e a r e d to be a 
h a n d g u n at the officer. 

16. Ac t ing S e r g e a n t Phi l l ips , fearful for his safety, s h o u t e d to his 
co l league , Ac t ing S e r g e a n t Mor r i s : "He ' s j u s t po in ted a gun at m e , get 
back ." 
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17. T h e two police officers and Me lan i e J o y t h e n w i t h d r e w to w h a t they 
bel ieved to be a safe d i s t ance from the p r e m i s e s a n d Ac t ing Se rgean t 
Phi l l ips s u m m o n e d ass i s t ance , inc luding A r m e d Response Vehic les 
("ARVs") . T h i s r e q u e s t was t i m e d a t 6.34 p .m. 

18. D u r i n g the course of t he inc ident t h a t followed, r ad io traffic was 
m o n i t o r e d wi th in t he Bedfordsh i re Police Force Inc iden t R o o m ("the 
F I R " ) . 

19. T h e FIR log indica tes t h a t at 6.38 p .m. Ac t ing S e r g e a n t Mor r i s 
t r a n s m i t t e d the following message : 

" M i c h a e l F i t z g e r a l d a c c o r d i n g t o his ex t h a t l ives a t t h i s l o c a t i o n k n o w s h i m t o have a 

r e p l i c a f i r e a r m . S h e ' s no t a w a r e of h i m h a v i n g a f i r e a r m i t se l f b u t h e d o e s h a v e a d r i n k 

p r o b l e m . " 

20. W i t h i n a shor t t ime , o t h e r police officers a r r ived at t he p r emise s . 
Police C o n s t a b l e s Evans a n d Newton , bo th u n a r m e d , pos i t ioned 
themse lves beh ind the r e a r wal l of t he r e a r g a r d e n . T h e y b o t h r e p o r t e d 
see ing a m a n in t he k i t chen po in t ing a g u n a t t h e m . 

2 1 . At 6.40 p .m. Inspec to r L inda Kelly a r r ived a n d took front-l ine 
c h a r g e of t he s i tua t ion . 

22. Rad io c o m m u n i c a t i o n b e t w e e n Police C o n s t a b l e Evans and Act ing 
S e r g e a n t Phil l ips on ' t a l k - t h r o u g h ' m o d e , so t h a t the F IR would hear , 
conveyed the w r o n g impress ion t h a t t he p remises in ques t i on were 
confined to the g r o u n d floor. T h e r e was in fact a n u p p e r floor. This 
e r r o n e o u s impress ion preva i led unt i l it was co r r ec t ed as a resul t of 
i n fo rma t ion provided by M e l a n i e J o y at 7.09 p .m. 

23 . In 1998, Bedfordsh i re Police Force h a d two n o m i n a t e d ARVs on 
d u t y at all t i m e s . In o r d e r to provide m a x i m u m cover, t hey w e r e deployed 
to t he n o r t h and sou th of t he county . T h e i r p r i m a r y role was to con ta in 
s p o n t a n e o u s firearm s i tua t ions unt i l t he a r r iva l of tac t ica l firearms 
pe r sonne l . 

2. The ARVs 

24. At abou t 6.42 p .m. the N o r t h ARV, c o n t a i n i n g Officer C and 
Officer B, a r r ived at t he scene . T h e y were briefed on the inc ident by 
In spec to r Kelly and Act ing S e r g e a n t Phil l ips. By the t i m e the N o r t h ARV 
ar r ived , a n u n a r m e d o u t e r c o n t a i n m e n t of t he p r e m i s e s had b e e n put in 
p lace . Officer B asked In spec to r Kelly to close t he ro ad to veh icu la r and 
p e d e s t r i a n traffic. T h e Sou th A R V was still on its way to t h e scene . 

25. As t he two A R V officers were d iscuss ing the inc ident at t he front of 
t he p r e m i s e s , t h e front door o p e n e d and the occupan t a p p e a r e d in t he 
doorway. 

26. In acco rdance wi th his t r a i n i n g , Officer B shou ted : " A r m e d Police. 
D r o p the g u n and go back into t he house . " 
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27. T h e occupan t ra i sed his h a n d , which a p p e a r e d to con ta in a 
h a n d g u n and , a lmos t i m m e d i a t e l y , wen t back in to t he flat. Seconds l a t e r 
he aga in a p p e a r e d at the doorway a n d ra ised the gun . Officer B issued the 
s a m e ins t ruc t ion . T h e occupan t a p p e a r e d to t ake no not ice of t he 
c o m m a n d to d r o p the h a n d g u n and r e t u r n e d to the inside of t he flat. 

3. Deployment of the North AR V officers 

28. At about 6.51 p .m. the a r m e d officers dec ided t h a t t he only way to 
cont ro l the bui ld ing , and also to provide a r m e d suppor t to the i r u n a r m e d 
col leagues , was to deploy one of t h e m at the front of the p r e m i s e s and the 
o t h e r at the r ea r . Officer B pos i t ioned himsel f beh ind the high brick wall 
in t h e r e a r car pa rk a n d e rec ted a makeshi f t p la t fo rm on which to s t and 
and observe the r e a r of the p r e m i s e s . Th i s p la t fo rm was l a t e r rep laced by a 
police car . Officer B was abou t 25 yards from the p r e m i s e s . 

29. Officer C pos i t ioned h imse l f a t the front of the bui ld ing. Both 
officers w e r e a r m e d wi th Steyr A U G .223 cal ibre ca rb ines . Officer B saw 
the occupan t e n t e r the k i t chen , raise his gun and point it towards h im. 
Officer B shou ted : "You ' re s u r r o u n d e d by a r m e d police, leave t he g u n 
inside a n d come out slowly." T h e occupan t left t he k i t chen and Officer C , 
at t he front of the p r emi se s , issued a s imi lar c o m m a n d . T h e s e c o m m a n d s , 
which were r e p e a t e d at in te rva ls t h r o u g h o u t the inc ident , had no 
a p p a r e n t effect. 

4. The arrival of the South ARV officers 

30. At abou t 7.01 p .m. the Sou th A R V ar r ived at t h e scene . It 
con ta ined Officers D and A. Officer D jo ined Officer B a t the r e a r of t he 
p r e m i s e s . Officer A jo ined Officer C a t the front of the p r e m i s e s . 

3 1 . Following the ar r iva l of Officer D, Officer B reviewed his posi t ion 
a n d dec ided t h a t he was not ideally p laced to dea l wi th t he occupan t 
should he decide to leave t he p r e m i s e s . Officer B dec ided t h a t it would be 
b e t t e r to t ake u p a posi t ion beh ind two cars p a r k e d in t he cou r tya rd car 
pa rk on the o t h e r side ( the p r e m i s e s / c o u r t y a r d side) of t he r e a r wall . 
Accord ing to t he app l i can t , Officers B a n d D did not consul t the senior 
officers p r e s e n t on the i r decis ion to a b a n d o n the i r p r o t e c t e d posi t ion 
beh ind the wall and move to the cou r tya rd side. 

32. Both Officers B and D moved to a posi t ion beh ind the two vehicles, 
s i t ua t ed wi th in a few feet of t h e r e a r wall . Th i s was a t about 7.05 p .m. 

33 . T h e y were jo ined by Police C o n s t a b l e C a t t a n a c h , a police dog 
hand l e r , to add the fu r the r tac t ica l op t ion of us ing a police dog should 
t he occupan t a t t e m p t to escape . Police C o n s t a b l e C a t t a n a c h ar r ived a t 
abou t 7.17 p .m. 
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34. T h e police traffic d e p a r t m e n t provided flood l igh t ing on an 
e x t e n d e d mas t powered by a g e n e r a t o r . Th i s l ight ing cons iderably 
e n h a n c e d the vision of the police officers in t he r e a r car pa rk . 

35 . At in te rva ls , t he occupan t po in ted his gun out of t he r e a r k i tchen 
window at the officers a t t he r e a r of t he p r e m i s e s . Officers B and D 
r e p e a t e d l y issued ins t ruc t ions for h im to put down his g u n a n d c o m e out . 

5. Attempts to trace Michael Fitzgerald 

36. W i t h the siege of t he p r e m i s e s con t inu ing , a t t e m p t s w e r e m a d e to 
t r a c e Michae l F i t zge ra ld . Ac t i ng on in fo rma t ion provided by Me lan i e Joy, 
two de tec t ive officers, De tec t ive C o n s t a b l e Ellson and Detec t ive 
C o n s t a b l e R o u t e , visi ted local publ ic houses . 

37. A p h o t o g r a p h of Michae l F i t zge ra ld was o b t a i n e d from the file 
r e l a t i n g to a previous cour t a p p e a r a n c e following his a r r e s t in S e p t e m b e r 
1997 for a d r ink-dr iv ing offence. T h i s p h o t o g r a p h was provided to the 
officers who visi ted the local publ ic houses . 

38. Inves t iga t ions into M i c h a e l F i t zge ra ld ' s w h e r e a b o u t s led to the 
police officers at t he scene be ing told, e r roneous ly , t h a t he was 5 feet 8 
inches tal l . H e was in fact 5 feet 11 inches tall . Th i s i n fo rma t ion was 
der ived from the de ta i l s in t he case file conce rn ing his a r r e s t in 
S e p t e m b e r 1997. 

6. Other events between 7p.m. and 8p.m. 

39. W i t h t he safety of t he public in mind , officers m a i n t a i n e d a cordon 
a r o u n d the p remises a n d a r r a n g e d for t he evacua t ion of ch i ld ren , whose 
p a r e n t s were a r r iv ing to m e e t t h e m , from a nea rby school s w i m m i n g pool. 
O c c u p a n t s of o t h e r houses were i n s t r u c t e d to r e m a i n wi th in the i r homes . 

40. Shor t ly af ter the arr ival of Police C o n s t a b l e s Evans a n d Newton , 
M e l a n i e J o y was a p p r o a c h e d by K a t e Bel lamy, a n e i g h b o u r of Michael 
F i t zge ra ld , who was in t h e c o m p a n y of a n o t h e r ne ighbour , A m a n d a 
P a r k i n . Me lan i e Joy wen t wi th t h e two w o m e n to A m a n d a P a r k i n ' s flat a 
safe d i s t ance away. T h e t h r e e w o m e n , for r easons of safety, we re la te r 
t a k e n by police t r a n s p o r t to Greyfr ia rs Police S ta t ion in Bedford. T h e y 
a r r ived t h e r e at about 8 p .m. 

4 1 . At 7.02 p .m. In spec to r Kelly r e q u e s t e d a nego t i a t o r to a t t e n d the 
p r e m i s e s . 

42. At abou t 7.09 p .m. the officers a t the r ea r of the p r e m i s e s que r i ed 
w h e t h e r the flat p r e m i s e s in fact e x t e n d e d to the first floor. Act ing 
S e r g e a n t Mor r i s ob t a ined in fo rma t ion from Melan ie J o y t h a t t he flat did 
indeed e x t e n d over two floors: t he g round floor and the first floor. 

43 . At abou t 7.30 p .m. Officer A, at the front of t he p r e m i s e s , was in 
c o m m u n i c a t i o n wi th t h e FIR o p e r a t o r a n d said: 
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" C a n you p u t on t h e i n c i d e n t s c e n e log t h a t h e ' s sti l l c o m i n g t o t h e f ron t d o o r a n d he 

is b r a n d i s h i n g a h a n d g u n . H e is no t o p e n i n g t h e d o o r b u t he is m a k i n g s u r e t h a t i t ' s 

p o i n t e d t o w a r d s us t h r o u g h t h e g l a s s ... " 

44. W i t h i n m i n u t e s a s imi la r r epor t was m a d e by Ac t ing Se rgean t 
Phil l ips , who was pos i t ioned at t he r e a r of t he p r e m i s e s : 

"... h e ' s p e e r i n g r o u n d t h e d o o r w e t h i n k h e a d s i n t o t h e k i t c h e n a n d h e ' s j u s t p o i n t e d 

t h e g u n o u t t o w a r d s t h e off icers n o w - o v e r . " 

45 . At abou t 7.45 p .m. S u p e r i n t e n d e n t Ba t t l e , the D e p u t y Divisional 
C o m m a n d e r at Greyf r ia rs Police S ta t ion , Bedford, a r r ived on the scene . 
H e was a m e m b e r of t he cadre of police officers in Bedfordsh i re t r a ined 
to dea l wi th firearms inc iden t s . H e was briefed by Inspec to r Kelly and 
a s s u m e d the role of Inc ident C o m m a n d e r . Accord ing to t h e app l ican t , 
In spec to r Kelly in formed S u p e r i n t e n d e n t Ba t t l e t h a t t h e r e was a 
sugges t ion tha t t he m a n wi th in t he p r e m i s e s migh t be Michae l F i t zgera ld , 
who owned imi t a t ion firearms, a l t h o u g h this could not be conf i rmed. 

46. At abou t 8.01 p .m. Police C o n s t a b l e W r i g h t a r r ived at t he scene . 
H e was t he Tac t ica l F i r e a r m s Adviser (a func t ionary r e q u i r e d on all police 
firearms ope ra t i ons ) . Bo th S u p e r i n t e n d e n t Ba t t l e and Police C o n s t a b l e 
W r i g h t reviewed the p lan a d o p t e d by the A R V t e a m s , a n d the i r 
d e p l o y m e n t s , and were satisfied wi th the decis ions t a k e n . 

7. Use of (he telephone 

47. Following his a r r iva l , S u p e r i n t e n d e n t Ba t t l e t e l ephoned the flat on 
his mobi le t e l ephone to es tab l i sh t h a t t he t e l ephone inside was work ing 
a n d t h a t t he n u m b e r o b t a i n e d did indeed r e l a t e to t he p r e m i s e s : he 
t h o u g h t such in fo rmat ion would be of benefi t to nego t i a to r s w h e n they 
a r r ived a t t he scene . Th i s took place at abou t 8.15 p .m. 

48. At first S u p e r i n t e n d e n t B a t t l e ob t a ined the a n s w e r i n g m a c h i n e . 
T h e second t i m e , t he occupan t answered . S u p e r i n t e n d e n t Ba t t l e (who, 
accord ing to t he G o v e r n m e n t , had cons ide rab le knowledge of the 
pr inciples of nego t i a t ions ) said: " I 'm Steve . I 'm a police officer." H e told 
t he occupan t t h a t the house was s u r r o u n d e d by a r m e d officers and 
r e q u e s t e d t h a t he should not go to the window or doors wi th a weapon , 
bu t t h a t he should put the w e a p o n down. 

49. D u r i n g the course of th is t e l ephone call , S u p e r i n t e n d e n t Ba t t l e 
asked the m a n his n a m e a n d received the answer "Mick". 
S u p e r i n t e n d e n t Ba t t l e fo rmed the impress ion t h a t t he m a n was d runk . 
Desp i t e efforts to engage h im in fu r the r conversa t ion , the m a n pu t t he 
t e l ephone receiver down a n d the call was conc luded . 

50. T h e G o v e r n m e n t in fo rmed the C o u r t in a l e t t e r of 9 S e p t e m b e r 
2002 t h a t w h e n the occupan t ident i f ied h imsel f to S u p e r i n t e n d e n t Ba t t l e 
as "Mick", this in fo rmat ion was re layed over t h e police r ad io and the 
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officers at t he scene used th is n a m e w h e n e v e r they a d d r e s s e d the 
deceased . T h e app l i can t ' s legal r e p r e s e n t a t i v e , on rece ip t of this 
in fo rmat ion , no ted in the app l i can t ' s observa t ions t h a t th is "fresh 
i n f o r m a t i o n " had not b e e n disclosed to t h e m at t he t i m e of t he inques t . 

5 1 . D u r i n g the inc ident (but u n k n o w n to the pol ice) , two o the r 
t e l ephone calls were m a d e to the p r e m i s e s . T h e first was m a d e by J o h n 
F i t zge ra ld , Michae l F i t zge ra ld ' s b r o t h e r . T h e second, a t abou t 7.35 p.m., 
was m a d e by Sean M u r r a y , a friend of Michae l F i tzgera ld . 

52. N e i t h e r J o h n F i t zgera ld nor Sean M u r r a y r e p o r t e d the i r t e l ephone 
conversa t ions wi th Michae l F i t zge ra ld to the police, even t h o u g h it was 
c lear from the conversa t ions t h a t he rea l i sed t h a t he was s u r r o u n d e d by 
police. Accord ing to Sean M u r r a y , he s o u n d e d t i red a n d said: "I th ink they 
a r e going to s t o r m the house . " T h e t e l ephone l ine t h e n w e n t d e a d . 

8. Events after 8p.m. 

53 . I n spec to r Kelly was of t he opin ion t h a t t he inc iden t was likely to 
b e c o m e p r o t r a c t e d and shor t ly af ter 8 p .m. she gave ins t ruc t ions over the 
rad io for n igh t -du ty pe r sonne l to be called out a n d r e q u e s t e d a log to be 
b r o u g h t to t he scene . 

54. At abou t 8.15 p .m. a m e s s a g e was received by the F IR from 
Detec t ive C o n s t a b l e Ellson, w h o had ob ta ined in fo rma t ion to t he effect 
t h a t at about 6.40 p .m. Michae l F i t zgera ld had been in t he B la rney Stone 
public house . It was r e p o r t e d t h a t he had been very d r u n k , w e a r i n g blue 
j e a n s , a grey shi r t and no coat . Th i s in fo rma t ion was passed on to 
In spec to r Kelly by the I n f o r m a t i o n R o o m Staff, bu t in do ing so they 
t r a n s m i t t e d the t i m e of t he s igh t ing as 6.30 p .m. Th i s in format ion 
re inforced the belief t h a t the pe r son wi th in the p r e m i s e s was not Michael 
F i t zge ra ld since Me lan i e J o y h a d called t he police at about 6.28 p .m. 

55 . At abou t 8.19 p .m. t he occupan t of the fiat moved from the g round 
floor to t he r e a r first-floor b e d r o o m . H e opened the c a s e m e n t window and 
po in ted his g u n from j u s t over t he windowsill in the d i rec t ion of Officer D, 
who was at the r e a r of the p r e m i s e s beh ind a vehicle . Bo th Officers D and 
B b e c a m e very c o n c e r n e d by this deve lopmen t . T h e occupan t p u s h e d his 
h a n d g u n t h r o u g h the open window and t h e n w i t h d r e w it a f ter shou t s from 
the officers. 

56 . W i t h i n seconds of th i s first inc iden t , the occupan t r e a p p e a r e d at 
t he window, bu t th is t i m e s tood up in full view of the officers. H e was 
n a k e d from the waist up . 

57. T h e occupan t a d o p t e d a two-handed s t ance t h r o u g h the open 
window with his a r m s o u t s t r e t c h e d . H e was hold ing wha t a p p e a r e d to be 
a gun . H e a i m e d the g u n a t t h e officers a t t he r e a r of the p r e m i s e s . Police 
C o n s t a b l e C a t t a n a c h t h o u g h t he was going to be shot a n d dived to the 
g round . In his s t a t e m e n t m a d e af ter the event , he dec la red : 
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"... t h e m a n he ld his a i m s a n d p i s to l in f ron t of h i m a n d as he d e l i b e r a t e l y b r o u g h t t h e 

g u n u p to his eyes ... I l ooked a n d c o u l d see t h a t I w a s l o o k i n g d o w n t h e b o r e of t h e 

b a r r e l , h is eye s w e r e on t h e s i g h t s a n d he a p p e a r e d t o be p o i n t i n g t h e w e a p o n d i r e c t l y 

a t m e . 1 i n s t i nc t i ve ly d u c k e d a s I w a s c o n v i n c e d t h e m a n w a s a i m i n g d i r e c t l y a t m e a n d I 

w a s c o n v i n c e d I w a s g o i n g t o be s h o t . " 

58. Officer B observed t h r o u g h his gun sight t h a t the b a r r e l of t he 
h a n d g u n a p p e a r e d to be po in t ing direct ly a t h im. H e was afraid for his 
own safety a n d shou ted : " A r m e d police. D r o p the g u n or you will be sho t . " 

59. T h e occupan t r e m a i n e d in his t h r e a t e n i n g s t ance . Officer B t h e n 
squeezed the t r igge r of his ca rb ine a n d fired one shot which hit the 
occupan t in the ches t . 

60. Officer B was in terv iewed on 3 M a r c h 1998 a t Bedfordsh i re Police 
H e a d q u a r t e r s . H e said: 

" A n d he a i m s t h e g u n , l o o k i n g t h r o u g h t h e s c o p e , I s e e t h e b a r r e l of t h e g u n a n d h e ' s , 

t h e b e s t w a y I c a n d e s c r i b e it, j u s t l ike a po l ice t a r g e t , t h e s a m e w e a r e t a u g h t t o s h o o t , 

h e ' s g o t a sol id b a s e , h e ' s go t b o t h h a n d s on t h e g u n , i t ' s in f ront of h is e y e s , I c a n see t h e 

b a r r e l of t h e g u n , t h r o u g h m y s c o p e , a n d I c a n see t h e b a r r e l l i ned u p w i t h h i m a n d it w a s 

a i m e d s t r a i g h t d o w n m y g u n s i g h t . E r m , a n d I say t o be h o n e s t it f r i g h t e n e d m e t o d e a t h 

... I s h o u t e d ' A r m e d pol ice . D r o p t h e g u n o r you will be s h o t ' . I s h o u t e d t h a t v e r y loud ly 

a n d c l e a r l y a t h i m . E r m , he j u s t c o n t i n u e d s t a y i n g in t h e s a m e p o s i t i o n , rock s t e a d y , 

e r m , a n d t h e n I t ook t h e d e c i s i o n to s q u e e z e t h e t r i g g e r a n d s h o o t a n d I sho t h i m . ... 

I t h o u g h t if t h a t g u n g o e s off I ' m g o n n a be s e r i o u s l y i n j u r e d o r k i l l ed cos you cou ld see 

t h e s ize of t h e b a r r e l , it w a s a l a r g e c a l i b r e w e a p o n , h a n d g u n , t h a t w a s all I cou ld s e e . 

E r m , a n d I t h o u g h t I w a s g o n n a be s h o t , i f l d i d n ' t d o s o m e t h i n g . " 

61 . T h e appl ican t d r aws a t t e n t i o n to the fact t h a t Officer B's 
s t a t e m e n t was never disclosed and was never subjec ted to forensic 
sc ru t iny or c o m m e n t in any public forum. 

62. O n e civilian wi tness , David H a n l o n , a local r e s iden t , h e a r d the 
police c o m m a n d : " D r o p your gun or we will shoot" , followed by a single 
shot . T h e shot was fired at abou t 8.21 p .m. 

63 . Officer D , who was wi th Officer B, was on the verge of shoo t ing at 
the t ime the shot was fired. In a s t a t e m e n t m a d e af ter the event , he 
dec la red : 

"I t h e n s a w t h a t t h e g u n w a s st i l l in his h a n d a n d he w a s h o l d i n g it w i t h b o t h h a n d s 

w i t h a r m s s t r a i g h t o u t , t h i s c o n v e y e d t o m e t h a t he w a s g o i n g to t a k e a i m t o fire t h e 

w e a p o n at [Off icer B ] . I took t h e s a f e t y off m y w e a p o n a n d took s igh t on h i m a n d p u t 

p r e s s u r e on t h e t r i g g e r a n d w a s g o i n g t o fire w h e n I h e a r d a b a n g . " 

.9. The aftermath 

64. T h e officers, t o g e t h e r wi th p a r a m e d i c s a l r eady a t t he scene, 
e n t e r e d t h e bui ld ing at 8.29 p .m. T h e y found Michae l F i t zge ra ld lying 
face down on the bed in the r e a r b e d r o o m . T h e y r e n d e r e d first aid, bu t at 
8.47 p .m. Michae l F i t zge ra ld was p r o n o u n c e d dead . 
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65. T h e scene was p rese rved as a ma jo r c r ime scene . 
66. T h e a r m e d officers went to t he Police H e a d q u a r t e r s firearms 

r a n g e w h e r e they s e p a r a t e l y compi led the i r pocket-book no tes and gave 
in t he i r f i rearms for forensic e x a m i n a t i o n . T h e e x a m i n a t i o n revea led 
t h a t a bul le t had b e e n d i s cha rged from the w e a p o n be long ing to Officer 
B. No o t h e r w e a p o n s had been fired. 

67. T h e H o m e Office pa tho log is t conf i rmed t h a t the cause of d e a t h 
was a single g u n s h o t w o u n d to the ches t a n d t h a t the p a t t e r n of injuries 
was cons i s ten t wi th hav ing been shot in t he m a n n e r descr ibed by Officer 
B. A sample of Michae l F i t zge ra ld ' s blood revea led 352 m g of alcohol per 
100 ml of blood. Th i s would have m a d e an individual of m o d e r a t e d r ink ing 
hab i t s e i t he r e x t r e m e l y d r u n k or c o m a t o s e . 

68. Michae l F i t zge ra ld ' s h a n d g u n was a repl ica Col t .45 cal ibre self-
loading pistol . It had the a p p e a r a n c e of an a u t h e n t i c w e a p o n a n d only 
very close e x a m i n a t i o n revea led it to be a repl ica. 

69. Fol lowing t h e s h o o t i n g it was discovered t h a t Michae l F i tzgera ld 
had spen t t he a f te rnoon d r i n k i n g . H e had left his j a c k e t wi th the keys to 
his h o m e in a publ ic house . H e was seen wa lk ing in t he d i rec t ion of his 
h o m e by a tax i dr iver , a t abou t 5.45 p .m. , w h o descr ibed h im as very d r u n k . 

10. The investigation 

70. O n be ing informed of t he fatal shoo t ing of Michae l F i t zgera ld , the 
D e p u t y Chie f C o n s t a b l e of Bedfordsh i re Police, David S tevens , voluntar i ly 
re fe r red the m a t t e r to t he Police C o m p l a i n t s A u t h o r i t y in o r d e r tha t it 
m igh t supervise t he inves t iga t ion into the killing. 

71 . Mr Robe r t Davies , Ass i s t an t Ch ie f C o n s t a b l e of T h a m e s Valley 
Police, was appo in t ed as the Inves t iga t ing Officer. T h e essen t i a l pu rpose 
of t he inves t iga t ion was to i nqu i r e in to the facts of t he inc ident a n d to 
es tab l i sh w h e t h e r or not t he re had been a b reach of the c r imina l law or 
police discipl ine. At the ou t se t of t he inves t iga t ion , T h a m e s Val ley Police 
appo in t ed a family liaison officer to assist Michae l F i t zge ra ld ' s next-of-
kin. D u r i n g the inves t iga t ion , a senior m e m b e r of the inves t iga t ion t e a m 
visited the family on severa l occasions to keep t h e m u p to d a t e on the 
p rogress in t he inves t iga t ion . 

72. Officers B a n d W r i g h t as well as S u p e r i n t e n d e n t Ba t t l e were 
in te rv iewed in the course of t he inves t iga t ion . T h e o t h e r officers who 
a t t e n d e d the scene or h a d a pa r t to play in t he inc ident m a d e wi tness 
s t a t e m e n t s ou t l in ing t he i r roles and respons ib i l i t ies . T h e civilian 
employees of Bedfordsh i re Police also m a d e wi tness s t a t e m e n t s , as did 
m e m b e r s of the public inc lud ing the family of Michae l F i tzgera ld . Radio 
traffic wi th in the FIR, which is t ape - r eco rded , was t r ansc r ibed , as was the 
con t ro l - room t a p e . A c r i m e analys t f rom T h a m e s Valley Police was 
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employed to sc ru t in i se all the wi tness s t a t e m e n t s , t he in te rv iews t a k e n 
u n d e r cau t ion a n d the t ape r e c o r d i n g t r ansc r ip t i ons . 

73. T h e r epo r t p r e p a r e d by M r Davies was s u b m i t t e d to t he Police 
C o m p l a i n t s A u t h o r i t y on 15 M a y 1998. A copy of t he r epo r t a n d evidence 
was sen t to t he D e p u t y Chie f C o n s t a b l e of Bedfordsh i re Police and to the 
D i r e c t o r of Publ ic P rosecu t ions . T h e l a t t e r l a t e r concluded t h a t t h e r e was 
no evidence to just i fy any c r imina l p roceed ings aga ins t any police officer. 

74. O n 23 J u n e 1998 the Police C o m p l a i n t s A u t h o r i t y sen t a copy of an 
I n t e r i m S t a t e m e n t on the inves t iga t ion to Michae l F i t zge ra ld ' s b r o t h e r . 
Th i s I n t e r i m S t a t e m e n t had been issued shor t ly af ter t he submiss ion of 
t he r e p o r t by M r Davies . It r eco rded t h a t M r Davies ' s final r e p o r t had 
been received on 15 May and was s u p p o r t e d by 160 s t a t e m e n t s , 
49 d o c u m e n t s a n d 11 append ices , inc luding p h o t o g r a p h i c evidence and 
d i a g r a m s of t he scene of the incident . It conc luded tha t " t he 
inves t iga t ion in to t he d e a t h of Michae l F i t zge ra ld [had] been u n d e r t a k e n 
to t he sa t is fact ion of the Police C o m p l a i n t s Au tho r i t y " . Also in J u n e 1998 
the Police C o m p l a i n t s A u t h o r i t y notif ied Michae l F i t zge ra ld ' s b r o t h e r 
t h a t a review of t h e case would be ca r r i ed out by one of its m e m b e r s a t 
the conclus ion of the inques t . 

75. In his r epo r t , M r Davies conc luded t h a t Officer B h a d not 
c o m m i t t e d a c r imina l offence a n d s t a t ed : 

" I h a v e e x a m i n e d t h e c i r c u m s t a n c e s of t h i s i n c i d e n t in d e t a i l a n d m a d e two vis i t s t o 

t h e s c e n e . I h a v e r e a d all t h e a c c o u n t s of t h e off icers p r e s e n t a n d o t h e r r e l e v a n t w i t n e s s 

s t a t e m e n t s i n c l u d i n g t h e fo r ens i c a n a l y s i s . I h a v e e x a m i n e d t h e t r a n s c r i p t i o n of t h e 

I n f o r m a t i o n R o o m t a p e r e c o r d i n g a n d o t h e r r e l e v a n t d o c u m e n t s . I a m sa t i s f i ed t h a i 

[Of f ice r B] g e n u i n e l y b e l i e v e d he w a s f ac ing a n i n t r u d e r a r m e d w i t h a firearm a n d 

t h a t h is life w a s in i m m i n e n t d a n g e r . H e d id no t k n o w t h a t t h e w e a p o n w a s i n c a p a b l e 

o f b e i n g d i s c h a r g e d a n d he g a v e t h e m a n t h e c h a n c e t o w i t h d r a w in a p r e s s u r i s e d 

s i t u a t i o n . " 

76. M r Davies inves t iga ted the r ea son why a nego t i a to r had not b e e n 
p r e s e n t at the scene a n d s t a t ed : 

"Di f f i cu l ty w a s e x p e r i e n c e d d u r i n g t h e e a r l y s t a g e s in o b t a i n i n g a t r a i n e d n e g o t i a t o r . 

T h e B e d f o r d s h i r e Po l ice h a v e a c a d r e of s ix ' T i e r O n e ' n e g o t i a t o r s t r a i n e d t o a n a t i o n a l 

s t a n d a r d ... a n d six ' T i e r T w o ' n e g o t i a t o r s , w h o h a v e b e e n s e l e c t e d a s b e i n g s u i t a b l e t o 

a t t e n d t h e N a t i o n a l N e g o t i a t o r s ' C o u r s e b u t w h o a r e , a s ye t , u n t r a i n e d . T h e F o r c e pol icy 

is t h a t o n e ' T i e r O n e ' a n d o n e ' T i e r T w o ' n e g o t i a t o r will be a v a i l a b l e a t all t i m e s 

i n c l u d i n g ' c a l l - o u t ' t i m e s . U n f o r t u n a t e l y on t h e 2 6 t h F e b r u a r y 1998 t h e r e w a s a 

N e g o t i a t o r s ' C o n f e r e n c e b e i n g h e l d a t B r i g h t o n . F ive of t h e six ' T i e r O n e ' n e g o t i a t o r s 

w e r e a t t h e c o n f e r e n c e . T h e r e m a i n i n g T i e r O n e n e g o t i a t o r D . I . M c C a r t w a s , a c c o r d i n g 

t o t h e log , u n c o n t a c t a b l e . T h e I n f o r m a t i o n R o o m log i n d i c a t e s t h a t he w a s p l a y i n g five-

a-s ide foo tba l l ... T h e f r u s t r a t i o n of t h e s i t u a t i o n is all t o o e v i d e n t w h e n t h e log is 

s c r u t i n i s e d . A t 1944 h o u r s t h e log r e a d s : ' N o T i e r O n e n e g o t i a t o r a v a i l a b l e t h e y al l a r e 

a t a c o n f e r e n c e a c c o r d i n g to info f rom o t h e r . T h e r e is n o T i e r O n e ca l l -ou t a t a l l . ' A t 

1954 h o u r s t h e log r e a d s : ' U n a b l e t o r a i s e t h e n e g o t i a t o r o t h e r t h a n by g o i n g t h r o u g h 

list o n e by o n e u n t i l finding s o m e o n e w i l l i ng t o a t t e n d — ca l l -ou t t o t a l l y u s e l e s s o r m o s t 
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r e c e n t u p d a t e i n a c c u r a t e . N o r e s p o n s e f rom a n y of t h e p a g e r m e s s a g e s s e n t . ' T i m e d a t 

1956 h o u r s t h e log r e a d s : ' I n s p . N e t h e r s o l e a n d I n s p . S e a m a r k s , b o t h T i e r T w o 

n e g o t i a t o r s , en r o u t e to G P S . ' The I n f o r m a t i o n R o o m I n s p e c t o r s t a t e s t h a t a n a t t e m p t 

w a s m a d e t o c o n t a c t D . I . M c C a r t b o t h on his h o m e n u m b e r a n d o n his p a g e r . D.I . 

M c C a r t s t a t e s t h a t h e h a d b o t h his m o b i l e p h o n e a n d h i s p a g e r w i t h h i m , t h a t t h e y 

w e r e b o t h s w i t c h e d on , a n d t h a t he d id not r e c e i v e a cal l o n e i t h e r of t h e m . I h a v e b e e n 

u n a b l e t o r e so lve t h i s i s sue ... T h e di f f icul ty e x p e r i e n c e d in c o n t a c t i n g a ' T i e r O n e ' 

n e g o t i a t o r is a s e r i o u s e x a m p l e of how p o o r c o - o r d i n a t i o n a n d p l a n n i n g c a n l ead to rea l 

o p e r a t i o n a l d i f f icul ty . T h e d i f f e r e n c e in ski l l levels b e t w e e n a T i e r O n e a n d T i e r T w o 

n e g o t i a t o r s h o u l d , in n o r m a l c i r c u m s t a n c e s , be s i gn i f i c an t . T h e e a r l y a r r i v a l of a ' T i e r 

O n e ' n e g o t i a t o r m i g h t h a v e m a d e a d i f f e r e n c e . " 

77. M r Davies concluded his r e p o r t by s t a t ing : 

" T h i s w a s a t r a g i c i n c i d e n t . M i c h a e l F i t z g e r a l d h a d b e e n s u f f e r i n g f rom a n u m b e r of 

p e r s o n a l p r e s s u r e s i n c l u d i n g u n e m p l o y m e n t , r i s i n g d e b t a n d t h e g r i e f of h i s m o t h e r ' s 

d e a t h . H e t u r n e d i n c r e a s i n g l y to d r i n k a n d w a s a n a l coho l i c . It is v e r y s a d t h a t on t h e 

n i g h t of t h e 2 6 t h F e b r u a r y a s e r i e s of u n u s u a l e v e n t s c a m e t o g e t h e r a n d led t o his d e a t h . 

F i r s t , M i c h a e l left h is j a c k e t anel keys b e h i n d in a p u b ; s e c o n d , u n u s u a l l y , h e a t t e m p t e d 

t o g a i n e n t r y t o his flat by t h e w i n d o w ; t h i r d , h is g i r l f r i end h a p p e n e d t o a r r i v e j u s t as he 

w a s d i s a p p e a r i n g i n t o t h e k i t c h e n ; f o u r t h , h is g i r l f r i e n d m i s t o o k h i m for a b u r g l a r ; fifth, 

n e i t h e r M i c h a e l ' s b r o t h e r , J o h n , n o r f r i end S e a n M u r r a y r e p o r t e d t h e i r t e l e p h o n e 

c o n v e r s a t i o n s w i t h M i c h a e l t o t h e po l i ce ; s i x t h , n o c l e a r i n f o r m a t i o n e m e r g e d a b o u t 

M i c h a e l ' s i d e n t i t y p r i o r t o h i s d e a t h ; a n d s e v e n t h , M i c h a e l , for w h a t e v e r r e a s o n , w e 

will n e v e r k n o w , d e c i d e d t o a i m a r e p l i c a firearm t o c h a l l e n g e a r m e d p o l i c e . " 

78. D u r i n g the inves t iga t ion , wi tness s t a t e m e n t s were t a k e n from 
a p p r o x i m a t e l y 138 wi tnesses . 

79. T h e appl ican t s t resses tha t the rad io logs / t r ansc r ip t s and 
t r ansmis s ions r e fe r red to were never disclosed, desp i t e r e q u e s t s for t h e m 
d u r i n g the s u b s e q u e n t i nques t . F u r t h e r m o r e , M r Davies ' s r epo r t and 
conclusions were never disclosed to t h e app l ican t or to t he deceased ' s 
family or m a d e avai lable for publ ic sc ru t iny at t he i nques t . In addi t ion , 
she a n d the deceased ' s family were at all t i m e s u n a w a r e t h a t 138 
wi tnesses had b e e n h e a r d . T h e co rone r disclosed only 29 wi tness 
s t a t e m e n t s to the family, and the family was the re fo re u n a b l e to consider 
w h e t h e r o t h e r po t en t i a l wi tnesses should have b e e n cal led. 

80. By a l e t t e r d a t e d 17 S e p t e m b e r 1998, t he Police C o m p l a i n t s 
A u t h o r i t y conf i rmed the findings of t he police inves t iga t ion t h a t t h e r e 
was no wrongdo ing on the p a r t of t he Bedfordsh i re police officers 
involved in the inc ident . T h e Police C o m p l a i n t s A u t h o r i t y was satisfied 
wi th t he t h o r o u g h n e s s of t he inves t iga t ion . 

11. The coroner's inquest 

8 1 . T h e d e a t h was r e p o r t e d to M r David Mor r i s , t he Bedfordsh i re and 
L u t o n coroner , by t he police. 
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82. T h e inques t was opened on 27 F e b r u a r y 1998 and t h e n ad journed 
sine die to allow the Police C o m p l a i n t s A u t h o r i t y to c o m p l e t e its 
inves t iga t ion in to the c i r c u m s t a n c e s s u r r o u n d i n g the d e a t h . 

83. O n 28 J u l y 1998, at a p r e l im ina ry h e a r i n g to which all Un­
i n t e r e s t e d pa r t i e s inc lud ing the press were invi ted, t he co rone r ru led 
t h a t t he four a r m e d officers should r e m a i n a n o n y m o u s a n d should not be 
ident if ied by the med ia . T h e y w e r e to be known as A, B, C a n d D, of w h o m 
B had fired the fatal shot . 

84. Counse l r e p r e s e n t i n g Michae l F i t zge ra ld ' s family firmly objected 
to the g r a n t i n g of a n o n y m i t y to t h e s e officers, a r g u i n g t h a t t he inques t 
was m e a n t to be a forum subject to publ ic sc ru t iny a n d t h a t j u s t i c e 
should be seen to be done in a n o p e n m a n n e r , pa r t i cu la r ly w h e r e c i t izens 
die a t the h a n d s of a g e n t s of the S t a t e . 

85. In dec id ing to d i rec t t h a t t he a r m e d officers should be known as A, 
B, C a n d D , the coroner accep ted t h a t t h e r e was a g e n u i n e conce rn on the 
p a r t of each of the officers, a n d pa r t i cu la r ly Officer B, t h a t he and his 
family could be exposed to verba l a n d physical abuse if his n a m e were to 
be disclosed, hav ing r e g a r d to t he fact t h a t he lived n e a r the scene of the 
inc iden t . T h e co rone r (accord ing to t he G o v e r n m e n t , w i thou t object ion 
from any par ty) also used his knowledge of previous t h r e a t s and abuse 
d i r ec t ed aga ins t Officer B and his family following a n o t h e r inc iden t , not 
involving a shoot ing , w h e r e he had been ac t ing in acco rdance wi th his 
police du t i e s . T h e appl ican t poin ts out t ha t it was never ra ised as a 
g r o u n d at the h e a r i n g on 28 J u l y 1998 (nor at the ac tua l i nques t ) t h a t 
any officer had suffered any t h r e a t , a n d t h a t in any event t he previous 
t h r e a t s to Officer B were not in re la t ion to a shoo t ing a n d could not be 
c o n s t r u e d as ser ious . 

86. T h e co rone r m a d e it c lear t h a t it was open to any pa r ty , inc lud ing 
the p ress , to m a k e a n app l ica t ion to lift the a n o n y m i t y o r d e r if fu r the r 
in fo rma t ion or c i r c u m s t a n c e s w a r r a n t e d it. 

87. T h e co rone r was provided wi th the wi tness s t a t e m e n t s and exhib i t s 
g a t h e r e d in the course of M r Davies ' s inves t iga t ion . H e dec ided t h a t t h e r e 
should be disc losure of the s t a t e m e n t s m a d e by 29 wi tnesses whose 
evidence he cons idered m a t e r i a l to es tab l i sh ing the re levan t facts. 
Accord ing to the app l i can t , he mis led t he family as to t he n u m b e r of 
wi tnesses by in fo rming t he i r counsel at the p r e l i m i n a r y h e a r i n g on 28 J u l y 
1998 t h a t t h e r e w e r e only a p p r o x i m a t e l y 80 wi tnesses to the inc ident , of 
w h o m only 29 h a d m a d e s t a t e m e n t s t h a t were re levan t and which would 
be disclosed at the full i nques t h e a r i n g on 24 N o v e m b e r 1998. 

By a l e t t e r d a t e d 17 N o v e m b e r , t he family's legal r e p r e s e n t a t i v e sought 
d isc losure of fu r the r m a t e r i a l s . T h e r epo r t p r e p a r e d by M r Davies was not 
a m o n g the d o c u m e n t s sough t . T h e co rone r dec ided t h a t the family should 
be provided wi th t he wi tness s t a t e m e n t s of Officers C and D a n d 
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S u p e r i n t e n d e n t Ba t t l e , as well as a schedule con ta in ing the t i m e s of all the 
i m p o r t a n t events der ived from the rad io logs. 

88 . O n 24 N o v e m b e r 1998 the i nques t p rope r began . T h e coroner 
m a d e a fu r the r decis ion to the effect t h a t A, B, C a n d D should r e m a i n 
a n o n y m o u s . H e gave his r ea sons for this decis ion in wr i t i ng a n d included 
a m o n g t h e m the following: 

" T h e p r e d o m i n a n t r e a s o n s for g r a n t i n g a n o n y m i t y for t h e p a r t i c u l a r off icers b e y o n d 

m y own local k n o w l e d g e a n d e x p e r i e n c e a r e : 

(a) B e d f o r d s h i r e Po l ice is a s m a l l force w i t h a h a n d f u l o n l y of a r m e d r e s p o n s e 

off icers . T h e n a m i n g of Of f i ce r s 'A ' , ' C a n d ' D ' w o u l d be l ike ly t o iden t i fy by de f au l t 

Of f i ce r B . 

(b) All four off icers h a v e e x p r e s s e d fea r if t h e i r n a m e s a r e m a d e pub l i c in th is 

c o n t e x t t h e p r i v a c y a n d s a f e t y of b o t h t h e m s e l v e s a n d t h e i r f a m i l i e s c o u l d be a t r i sk . 

S o m e officers l ive n e a r t h e locus in quo. 

(c) W h i l s t t h e r e m a y be n o t h r e a t e m a n a t i n g f rom t h e d e c e a s e d ' s f a m i l y t h e r e a r e 

s e r i o u s a n d v i o l e n t c r i m i n a l s l iv ing a n d o p e r a t i n g w i t h i n t h e loca l i t y a n d i d e n t i f i c a t i o n 

of m e m b e r s of t h e a r m e d r e s p o n s e t e a m w o u l d no t be e i t h e r in t h e i n t e r e s t of t h o s e 

i n d i v i d u a l s or in t h e p u b l i c i n t e r e s t . " 

89. T h e coroner also ruled t h a t t he officers could give evidence from 
behind a sc reen . T h e y would , however , be seen by h im, t he legal 
r ep re sen t a t i ve s for each of t h e p a r t i e s a n d t h e j u ry . 

90. T h e inques t con t i nued for four days . 
9 1 . D u r i n g the course of the inques t , t he co rone r s u m m o n e d wi tnesses 

to give evidence of the events l ead ing to Michae l F i t zge ra ld ' s d e a t h . T h e s e 
wi tnesses , who inc luded Officers B, C and D, were c ros s -examined by 
counse l r e p r e s e n t i n g the family. T h e j u r y visi ted the scene of t he inc ident . 

92. T h e co rone r refused to accede to t he family 's r e q u e s t to call the 
police nego t i a t o r at t he inques t , s t a t i n g t h a t his evidence was i r re levant 
since he h a d p layed no p a r t in the inc ident . H e fu r the r dec l ined to allow in 
evidence t he police r ad io logs on c o m m u n i c a t i o n s pass ing b e t w e e n the 
officers on the n ight of 26 F e b r u a r y 1998, as well as the c o m p u t e r 
p r i n t o u t s , since t he se m a t e r i a l s , like t he police nego t i a to r , "would not 
have added to the knowledge and u n d e r s t a n d i n g of those m a t t e r s which 
the j u r y were obliged by law to add re s s " . However , at t he r e q u e s t of the 
j u r y a n d counsel for t h e family, De tec t ive S e r g e a n t D e n t o n provided a 
s t a t e m e n t s e t t i n g out t he t i m e s of t he m a t e r i a l events der ived from the 
rad io logs and the t r a n s c r i p t s of the t r an smi s s ions . 

93. T h e app l ican t poin ts ou t t h a t S u p e r i n t e n d e n t Ba t t l e conceded a t 
t he inques t w h e n c ross -examined by the family's legal r e p r e s e n t a t i v e tha t 
it m i g h t not have b e e n wise of h i m to have ident if ied h imsel f to the 
d e c e a s e d as a police officer, b e a r i n g in mind t h a t n e g o t i a t o r s should have 
the a p p e a r a n c e of be ing n e u t r a l so t h a t some t rus t is buil t u p b e t w e e n the 
pe r son u n d e r siege a n d the nego t i a to r . 
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94. At the conclusion of the ev idence , t he co rone r s u m m e d up the case 
to t he j u r y and , af ter h e a r i n g submiss ions from counse l r e p r e s e n t i n g the 
p a r t i e s , his d i r ec t ion on the law inc luded the following: 

"I find, a s a m a t t e r of l aw, for r e a s o n s w h i c h I d o no t n e e d t o e x p l a i n t o y o u , t h a t t h e 

o n l y v e r d i c t t h a t you c a n c o m e to in th i s i n q u e s t — a n d I so d i r e c t — is a v e r d i c t t h a t 

M i c h a e l J a m e s F i t z g e r a l d w a s lawful ly k i l l e d . " 

95. T h e co rone r w e n t on to say t h a t any e x p l a n a t i o n of t he verd ic t was 
a m a t t e r for t he j u r y to dec ide . 

96. T h e j u r y r e t u r n e d a verdic t of lawful kill ing and a d d e d a 
r e c o m m e n d a t i o n to it t h a t t he H o m e Sec re t a ry should ban repl ica 
f i r ea rms of t he type found in Michae l F i t zge ra ld ' s possess ion. 

97. O n 29 N o v e m b e r 1998 an a r t ic le en t i t l ed "Cops knew t h a t g u n was 
rep l i ca" was pub l i shed in t he Bedfordshire on Sunday n ewspape r . It was 
r e p o r t e d t h a t a l abo ra to ry t echn ic ian , K a t e Bel lamy, a n e i g h b o u r of 
Michae l F i t zge ra ld ' s , had informed the police at ab o u t 7.45 p .m. on t he 
n ight of t he inc ident t h a t he had two repl ica guns at his h o m e . T h e 
coroner was in possess ion of a s t a t e m e n t m a d e by K a t e Bel lamy, d a t e d 
27 F e b r u a r y 1998. Th i s s t a t e m e n t , m a d e the day af ter t he inc iden t , h a d 
b e e n provided to the T h a m e s Val ley Police inves t iga t ion . K a t e Bel lamy 
did not m e n t i o n in h e r s t a t e m e n t t h a t she h a d told the police at t he 
re levan t t i m e t h a t Michae l F i t zge ra ld possessed rep l ica f i r ea rms . She 
s t a t e d t h a t she had h e a r d and seen an inc ident deve lop ing ou t s ide his 
flat. She had b e e n in he r own flat wi th A m a n d a Pa rk in : 

"... b o t h of us d e c i d e d to g o d o w n a n d s e e if w e cou ld h e l p . W h e n w e w e n t o u t o n t o t h e 

s t r e e t , M e l a n i e [Joy] w a s st i l l c r y i n g . W e w e r e a s k e d by a n off icer if w e cou ld look a f t e r 

M e l a n i e w h i c h w e a g r e e d a n d we w e r e a d v i s e d not to go i n t o m y flat a n d k e e p a w a y f rom 

t h e w i n d o w s . D u e t o th i s A m a n d a , M e l a n i e a n d m y s e l f w e n t i n t o A m a n d a ' s flat ... a f t e r 

t h i s w e all b e g a n r i n g i n g t h e local p u b s of M i c h a e l ' s to t r y a n d l o c a t e h i m . T h e on ly 

pos i t ive r e p l y we go t w a s f rom t h e B l a r n e y S t o n e p u b w h o s a i d h e ' d b e e n in t h e r e a n d 

left w i t h t w o b l o k e s f r o m t h e G r a f t o n p u b . " 

98. In r e l a t ion to he r knowledge of Michae l F i t zgera ld , she s t a t ed : 

"I p e r s o n a l l y h a v e b e e n i n t o M i c h a e l ' s flat on n u m e r o u s o c c a s i o n s , b u t n o t so m u c h 

r e c e n t l y d u e t o h i s i n c r e a s i n g d r i n k i n g , t h e l a s t t i m e I w a s in t h e r e w a s a b o u t a w e e k a g o . 

1 w a s a w a r e t h a t M i c h a e l p o s s e s s e d two i m i t a t i o n f i r e a r m s w h i c h w e r e d i s p l a y e d on t h e 

wal l o f h is l o u n g e a b o v e t h e s t a i r w a y r e c e s s ..." 

99. A m a n d a P a r k i n had provided a s t a t e m e n t to t he police 
inves t iga t ion , also d a t e d 27 F e b r u a r y 1998. Th i s s t a t e m e n t was 
cons i s ten t wi th K a t e Bel lamy 's a n d it also con t a ined no sugges t ion t h a t 
K a t e Be l l amy h a d told t h e police officers a t t h e t i m e of t h e inc iden t t h a t 
t he g u n s in Michae l F i t zge ra ld ' s h o m e were repl icas or t h a t t he occupan t 
of t he p r e m i s e s possessed a repl ica firearm. 
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12. The judicial review proceedings 

100. O n 17 F e b r u a r y 1999 Local S u n d a y N e w s p a p e r s L imi t ed , the 
p r o p r i e t o r a n d pub l i she r of Bedfordshire On Sunday, a weekly newspape r 
c i rcu la ted in the Bedford a r e a , appl ied for jud ic ia l review of t he coroner ' s 
decis ion to g r a n t a n o n y m i t y to Officers A, B, C a n d D. 

101. O n 29 O c t o b e r 1999 the appl ica t ion for jud ic ia l review was 
d i smissed by M r J u s t i c e Bur ton , who s t a t e d : 

"... in r e l a t i o n t o Of f i ce r B t h e c o r o n e r w a s t a k i n g i n t o a c c o u n t ... t h e fact t h a t there-

w a s a p u b l i c i n t e r e s t a n d a l s o a s p e c i a l n e e d for c a r e a n d a p o t e n t i a l r i sk of i n j u r y a n d 

d a n g e r in r e l a t i o n t o B a s a m e m b e r of t h e a r m e d r e s p o n s e g r o u p , in a d d i t i o n t o t h e 

o t h e r g r o u n d ... n a m e l y h i s fea r in r e l a t i o n t o t h e p r e v i o u s i n c i d e n t a m o u n t i n g to a 

r e a s o n a b l y o b j e c t i v e , a t t e s t e d g r o u n d for fea r in r e l a t i o n t o h i s p a r t i c u l a r s a f e t y a n d 

t h a t of h is fami ly . 

O n c e t h e r e w e r e t w o s u c h g r o u n d s t h a t in m y v iew e n a b l e d t h e c o r o n e r t o say t h a t 

t h e r e w a s su f f i c i en t r e a s o n for a n o n y m i t y p r o v i d e d t h a t he t h e n c a r r i e d o u t ... a 

b a l a n c i n g e x e r c i s e . " 

102. M r J u s t i c e B u r t o n conc luded tha t t he co rone r had correc t ly 
ca r r i ed out t he ba l anc ing exercise and t h a t t h e r e h a d been evidence tha t 
en t i t l ed h im to conc lude t h a t a n o n y m i t y was necessa ry in t he in t e re s t s of 
j u s t i ce and in o r d e r to avoid any risk of injury. 

13. The applicant's attempt to challenge the inquest verdict 

103. T h e app l i can t sough t legal aid to p u r s u e p roceed ings for judic ia l 
review of t he inques t verd ic t . T h i s r e q u e s t and a s u b s e q u e n t a p p e a l were 
refused by the a r e a c o m m i t t e e of the Legal Aid Board on 9 M a r c h 1999. 

14. The Police Complaints Authority's post-inquest letter to the applicant 

104. Fol lowing the inques t , in a l e t t e r d a t e d 17 D e c e m b e r 1998, 
t he Police C o m p l a i n t s A u t h o r i t y in formed t h e app l ican t t h a t the 
inves t iga t ion had been t h o r o u g h and had add re s sed the family's concerns 
t h a t t he police h a d ac ted too quickly a n d had not explored all the opt ions . 
T h e l e t t e r con t inued : 

"... n e i t h e r t h e i n v e s t i g a t i o n n o r t h e s u b s e q u e n t i n q u e s t h a s d i s c l o s e d e v i d e n c e o n 

w h i c h t o s e r i o u s l y c h a l l e n g e a n y of t h e po l i ce a c t i o n s . A t t h e t i m e M i c h a e l d i e d , pol ice 

o p e r a t i o n s w e r e b e i n g m a n a g e d by a s e n i o r off icer w i t h c o n s i d e r a b l e e x p e r i e n c e in 

firearms i n c i d e n t s w h o d e s c r i b e d t h e a t t e n t i o n a n d p l a n n i n g w h i c h he g a v e t o t h e 

v a r i o u s d e c i s i o n s n e e d e d . 

T h e r e w a s c l e a r e v i d e n c e t h a t t h e s i t u a t i o n c o u l d no t h a v e b e e n ef fec t ively c o n t a i n e d 

if off icers w e r e p l a c e d b e h i n d t h e b r i ck wal l a t t h e r e a r o f t h e h o u s e . T h i s v iew w a s 

s u p p o r t e d by T h a m e s V a l l e y P o l i c e ' s o w n f i r e a r m s e x p e r t s a n d is c o n s i s t e n t w i t h 

n a t i o n a l g u i d e l i n e s a n d t r a i n i n g . T h e r e p e a t e d g iv ing of w a r n i n g s is r e q u i r e d u n d e r 

t h e m a n u a l a n d I h a v e to say t h e po l ice w o u l d be a t r i sk of v e r y s e r i o u s c r i t i c i s m if 

n o n e o r fewer w a r n i n g s h a d b e e n g iven . 
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T h e r e w a s n o e v i d e n c e t h a t t h e p r e s e n c e o l a top - l eve l t r a i n e d n e g o t i a t o r w o u l d h a v e 
c a u s e d a d i f f e r e n t o u t c o m e t o w h a t a c t u a l l y h a p p e n e d . T h e e v i d e n c e s u g g e s t s t h e 
c o n t r a r y - t h a t e v e n if o n e h a d b e e n p r e s e n t at (he t i m e of t h e s h o o t i n g , he o r s h e 
w o u l d n o t h a v e b e e n a b l e t o p r e v e n t t h e t r a i n of e v e n t s w h i c h led t o y o u r b r o t h e r ' s 
d e a t h . 

B e d f o r d s h i r e Po l ice a c c e p t t h a t t h e r e w a s con fus ion on t h e n igh t a s to w h i c h off icers 

w i t h level 1 n e g o t i a t i n g t r a i n i n g w e r e a v a i l a b l e t o go t o t h e s c e n e . I a m to ld t h a t ca l l -ou t 

r o t a s a r e n o w e n t e r e d o n t h e fo rce c o m m a n d a n d c o n t r o l c o m p u t e r , w h i c h s h o u l d r e d u c e 

t h e c h a n c e s of d e l a y s in t he f u t u r e d u e lo d i f f i cu l t i es in c o n t a c t i n g I lie necessa ry si.ill'. 

T h e p r o b l e m s a r o s e d u e t o a p o o r i n f o r m a t i o n s y s t e m w h i c h h a s n o w a t t r a c t e d t h e 

r e q u i r e d m a n a g e m e n t r e s p o n s e . I d o not c o n s i d e r t h a t th i s is a m a t t e r w h i c h j u s t i f i e s 

a n y d i s c i p l i n a r y a c t i o n . 

II. RELEVANT D O M E S T I C LAW 

/. Inquests 

105. I n q u e s t s a r e governed by the C o r o n e r s Act 1988 (" the Act" ) and 
C o r o n e r s Rules 1984 (" the R u l e s " ) . U n d e r sect ion 8 of t he Act , a n inques t 
m u s t be held if a pe r son has died "a violent or an u n n a t u r a l d e a t h " . It is 
t he funct ion of an inques t , as def ined by sect ion 11 (5)(b) of the Act and 
Rule 36 of t he Rules , t h a t a co rone r a n d a j u r y shall look in to and 
d e t e r m i n e four essen t ia l m a t t e r s : w h o the d e c e a s e d was , a n d w h e r e , 
w h e n and how the deceased c a m e by t he i r d e a t h . 

106. T h e r e is no legal aid for r e p r e s e n t a t i o n at i nques t s . Pr ior lo April 
1999, t h e r e was no r ight to disclosure of d o c u m e n t s . In R. v. Hammersmith, 
ex parte Peach ([1990] Q u e e n ' s Bench 211) , t he Divisional C o u r t held t h a t 
as no a l l ega t ion was m a d e aga ins t t he family n a t u r a l j u s t i c e did not 
r e q u i r e d isc losure of d o c u m e n t s to t h e m and the co rone r had no power to 
h a n d over m a t e r i a l aga ins t the wishes of those who suppl ied h im wi th it. 
Since Apri l 1999, and as r ega rds inques t s in to d e a t h s occu r r ing in police 
cus tody, t h e r e is a p r e s u m p t i o n in favour of d isc losure of in fo rmat ion held 
by a u t h o r i t i e s in advance of t he i nques t h e a r i n g . Accord ing to p a r a ­
g r a p h 11 of t h e new vo lun ta ry protocol on d isc losure , d isc losure of the 
inves t iga t ing officer's r epor t as p a r t of a superv ised Police C o m p l a i n t s 
A u t h o r i t y inves t iga t ion will not no rma l ly be expec t ed to form par t of the 
p re - inques t d i sc losure . T h a t does not m e a n , however , t ha t it is imjDossible 
for such a r epo r t to be disclosed w h e r e a chief officer cons iders it would be 
r ight to do so. Accord ing to the protocol "he or she should seek the views of 
t he Police C o m p l a i n t s A u t h o r i t y a n d o t h e r s wi th an i n t e r e s t in the 
re jxir t" . If d isc losure of the repor t is o r d e r e d , " t he views a n d express ions 
of opinion of t he inves t iga t ing officer should be r edac t ed" . 
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107. It has been cons is ten t ly e m p h a s i s e d in t he d o m e s t i c case- law t h a t 
a n inques t is an inquis i tor ia l fact-finding exerc ise , and not a m e t h o d of 
a p p o r t i o n i n g gui l t . For e x a m p l e , Lord J u s t i c e B i n g h a m dec la red in R. v. 
North Humberside Coroner, ex parte Jamieson ([1995] Q u e e n ' s B e n c h 1): 

" I t is no t t h e f u n c t i o n of a c o r o n e r o r h i s j u r y t o d e t e r m i n e , o r a p p e a r t o d e t e r m i n e , 
a n y q u e s t i o n of c r i m i n a l o r civil l i ab i l i ty , to a p p o r t i o n gu i l t o r a t t r i b u t e b l a m e . T h i s 
p r i n c i p l e is e x p r e s s e d in R i d e 42 of t h e 1984 R u l e s . " 

108. In if. v. Inner South London Coroner, ex parte Douglas-Williams ([1999] 
1 All Eng land Law R e p o r t s ) , the C o u r t of Appea l clarif ied t he ex t en t of the 
d i sc re t ion of a co rone r not to leave to t he j u r y wha t is, on t he evidence, a 
possible verdic t . Lord Woolf, M a s t e r of the Rolls, s t a t e d (p. 348) : 

" I f it a p p e a r s t h e r e a r e c i r c u m s t a n c e s w h i c h , in a p a r t i c u l a r s i t u a t i o n , m e a n in t h e 

j u d g m e n t of t h e c o r o n e r , a c t i n g r e a s o n a b l y a n d fair ly , it is no t in t h e i n t e r e s t of j u s t i c e 

t h a t a p a r t i c u l a r v e r d i c t s h o u l d be left t o t h e j u r y , h e n e e d not l eave t h a t v e r d i c t . H e , for 

e x a m p l e , n e e d not l e a v e all pos s ib l e v e r d i c t s j u s t b e c a u s e t h e r e is t e c h n i c a l l y e v i d e n c e to 

s u p p o r t ( h e m . It is suf f ic ien t if h e l e a v e s t h o s e v e r d i c t s w h i c h r e a l i s t i c a l l y r e f l ec t t h e 

t h r u s t of t h e e v i d e n c e a s a w h o l e . T o l eave all poss ib le v e r d i c t s cou ld in s o m e s i t u a t i o n s 

m e r e l y c o n f u s e a n d o v e r b u r d e n t h e j u r y a n d if t h a t is t h e c o r o n e r ' s c o n c l u s i o n h e c a n n o t 

be c r i t i c i s e d if h e d o e s no t l eave a p a r t i c u l a r v e r d i c t . " 

109. T h e r e is no r ight of appea l in r e l a t ion to an incjuest a n d the High 
C o u r t ' s role is l imi ted to review, which may be by way of jud ic ia l review, or 
s t a t u t o r y as c o n t a i n e d in sect ion 13(1) a n d (2) of t he Act. This section 
appl ies w h e r e , on an appl ica t ion by or u n d e r t he a u t h o r i t y of the 
A t t o r n e y - G e n e r a l , t he H i g h C o u r t is satisfied as r e g a r d s a co rone r e i ther : 

" ( a ) t h a t he r e f u s e s o r n e g l e c t s to ho ld a n i n q u e s t w h i c h o u g h t t o be he ld ; o r 

(b) w h e r e a n i n q u e s t h a s b e e n h e l d by h i m , t h a t ( w h e t h e r by r e a s o n of f r aud , 

r e j e c t i o n ol e v i d e n c e irr = g u l a r i t \ ::1 p roceed ing : ; , i n s u l i n i:'iic> of i n q u i r v t h e dir.covi r\ 

of n e w fac t s of e v i d e n c e o r o t h e r w i s e ) it is n e c e s s a r y o r d e s i r a b l e in t h e i n t e r e s t s of 

j u s t i c e t h a t a n o t h e r i n q u e s t s h o u l d be he ld . 

T h e H i g h C o u r t m a y -

(a) o r d e r a n i n q u e s t o r , a s t h e c a s e m a y b e , a n o t h e r i n q u e s t t o be h e l d i n t o t h e d e a t h 

110. T h e G o v e r n m e n t a n d the app l ican t d r a w a t t e n t i o n to case-law 
d e v e l o p m e n t s in t he light of t he en t ry in to force in the U n i t e d K i n g d o m 
of t he H u m a n Righ t s Act 1998, in pa r t i cu l a r : R. (Amin) v. Secretary of State 

for the Home Department ([2003] H o u s e of Lords 51); if. v. Her Majesty's Coroner 
for the Western District of Somerset and Other, ex parte Middleton ([2004] H o u s e of 
Lords 10); R. v. Secretary of State for Health, ex parte Mohammed Farooq Khan 
(Cour t of Appea l ) ; a n d R. v. Her Majesty's Coroner for Inner North London, ex 

parte Stanley (Cou r t of A p p e a l ) . 
111. Amin c o n c e r n e d the w a n t o n ki l l ing of a p r i sone r by a fellow cell­

m a t e suffer ing from a n u n t r e a t a b l e m e n t a l condi t ion . No publ ic inques t 
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was ever ca r r i ed out in to t he c i r c u m s t a n c e s of the killing. An inves t iga t ion 
was c o n d u c t e d by a serving official of t he Pr i son Service as well as by the 
C o m m i s s i o n for Racial Equal i ty . Both inves t iga t ions were conduc t ed in 
p r iva te wi th m i n i m a l or no pa r t i c ipa t ion by the family of t he deceased . 
H a v i n g reviewed the case-law of t he E u r o p e a n C o u r t of H u m a n Righ t s 
u n d e r Art ic le 2 of the Conven t ion , Lord B i n g h a m of Cornh i l l concluded 
t h a t t he m i n i m u m s t a n d a r d s laid down by the C o u r t h a d not b e e n 
compl ied with . T h e form of the inves t iga t ion was deficient , r e g a r d be ing 
had in p a r t i c u l a r to t he absence of publ ic sc ru t iny of the inves t iga t ion , the 
lack of involvement of the deceased ' s family and , as r e g a r d s t he official 
inves t iga t ion , the lack of i n d e p e n d e n c e of t h e official in c h a r g e of t he 
inquiry . 

112. Khan conce rned the d e a t h of a th ree-year -o ld child as a resu l t of 
grossly negl igent med ica l t r e a t m e n t , which was l a t e r a d m i t t e d by the 
hospi ta l a u t h o r i t i e s following an i n t e r n a l inves t iga t ion . S u b s e q u e n t to an 
ex tens ive police inves t iga t ion , t he C r o w n Prosecu t ion Service dec ided t h a t 
no c r imina l p roceed ings should be t a k e n in respec t of the chi ld 's d e a t h . 
T h e family were not p e r m i t t e d to pa r t i c ipa t e effectively in e i t he r t he 
i n t e r n a l or police inves t iga t ion . T h e C o u r t of Appea l (Lord J u s t i c e 
Brooke) found t h a t n e i t h e r of the inves t iga t ions conduc t ed satisfied t he 
m i n i m u m p r o c e d u r a l obl iga t ions u n d e r Ar t ic le 2 of t he Conven t i on . Lord 

J u s t i c e Brooke fu r the r s t a t e d tha t a n i n d e p e n d e n t jud ic ia l i nques t 
p r o c e d u r e in to t he d e a t h of t he child could fulfil t he S t a t e ' s p rocedu ra l 
ob l iga t ions , bu t only if it a l lowed the family effective pa r t i c ipa t ion wi th 
t he he lp of legal aid funding. 

113. Stanley conce rned the kill ing of a civilian by police officers in the 
m i s t a k e n belief t h a t he was a r m e d . An inques t was he ld in to the 
c i r c u m s t a n c e s of t he kil l ing. T h e j u r y r ecorded an open verdic t . 
Fol lowing an appl ica t ion for jud ic ia l review by the deceased ' s family, the 
H i g h C o u r t o r d e r e d tha t the verdict be q u a s h e d and t h a t a new inques t be 
held before a different co roner . T h e H i g h C o u r t (Mr J u s t i c e Silber) found 
a n u m b e r of deficiencies in the way in which the p roceed ings had b e e n 
conduc t ed ; firstly, t h e co rone r had al lowed evidence of t he deceased ' s 
c r imina l convict ions, a l t h o u g h i r re levan t , to be h e a r d by the j u ry ; 
secondly, t he co rone r had al lowed the j u r y to be appr i sed of t he Crown 
P rosecu t ion Service 's conclusion following a police inves t iga t ion into t he 
kil l ing to t he effect t h a t t h e r e was insufficient evidence to just i fy t he 
b r ing ing of c r imina l p roceed ings aga ins t t he officers involved; thirdly, 
t he co rone r should have h e a r d i n d e p e n d e n t exper t evidence on w h e t h e r 
t he use by the police officers of t he i r firearms had b e e n jus t i f ied in t he 
c i r c u m s t a n c e s ; fourthly, in t he l ight of t he credib le accusa t ion of at least 
m a n s l a u g h t e r by the officers involved, the co rone r failed to just i fy his 
decis ions by exp la in ing , even briefly, why he was not p r e p a r e d to leave to 
t he j u r y t he verdic ts the family wished the j u r y to consider . O n this poin t , 
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M r J u s t i c e Si lber held t h a t "it will be excep t iona l for a co rone r not to 
expla in , a lbei t briefly, why he is not p r e p a r e d to allow the j u r y to 
cons ider a verdict sought by t h e deceased ' s family and in re la t ion to 
which t h e r e has been some re levant ev idence" . 

2. The Fatal Accidents Act 1976 

114. T h e F a t a l Acc iden ts Act 1976 confers a r ight of ac t ion for a 
wrongful act c aus ing d e a t h . Sect ion 1(1) provides : 

"If d e a t h is c a u s e d by a n y w r o n g f u l a c t , n e g l e c t o r d e f a u l t w h i c h is s u c h a s w o u l d (if 
d e a t h h a d n o t e n s u e d ) h a v e e n t i t l e d t h e p e r s o n i n j u r e d t o m a i n t a i n a n a c t i o n a n d 
r e c o v e r d a m a g e s in r e s p e c t t he reo f , t h e p e r s o n w h o w o u l d h a v e b e e n l i ab l e if d e a t h 
h a d not e n s u e d sha l l be l i ab le t o a n a c t i o n for d a m a g e s , n o t w i t h s t a n d i n g t h e d e a t h of 
t h e p e r s o n i n j u r e d . " 

However , t he s t a t u t o r y r ight of ac t ion is r e se rved to t he deceased ' s 
d e p e n d a n t s (sect ion 1(2), which allows the recovery of t he i r pecuniary-
loss). If t h e r e a r e no d e p e n d a n t s , t h e r e is no p e c u n i a r y loss to recover as 
d a m a g e s . B e r e a v e m e n t d a m a g e s (fixed a t 7,500 pounds s te r l ing) a r e only 
avai lable to t he p a r e n t s of a child u n d e r t he age of 18 (sect ion 1A(2)). 
F u n e r a l expenses a r e recoverable (sect ion 3(5) ) . 

115. T h e r e is no c la im u n d e r t he Fa ta l Acc iden ts Act for a deceased 
who leaves no d e p e n d a n t s , or who does not fall in to the l imi ted ca tegory 
of p e r s o n s m e n t i o n e d above. Engl i sh law does not recognise a tort of 
wrongful d e a t h . 

3. The Law Reform (Miscellaneous Provisions) Act 1934 

116. T h e L a w R e f o r m (Misce l laneous Provisions) Act 1934 provides for 
the survival of causes of ac t ion for t he benefi t of t he deceased ' s pe r sona l 
e s t a t e . T h e r e l evan t pa r t of sect ion 1(1) provides : 

" S u b j e c t to t h e p r o v i s i o n s of t h i s s e c t i o n , on t h e d e a t h of a n y p e r s o n a f t e r t h e 
c o m m e n c e m e n t of th i s A c t all c a u s e s of a c t i o n s u b s i s t i n g a g a i n s t or v e s t e d in h i m shal l 
su rv ive a g a i n s t , or , a s t h e c a s e m a y b e , for t h e bene f i t of, h is e s t a t e . " 

T h i s enab le s recovery on beha l f of the e s t a t e of d a m a g e s for losses 
suffered by the deceased before he died, inc lud ing any non-pecun ia ry loss 
such as d a m a g e s for pa in and suffering e x p e r i e n c e d b e t w e e n the infliction 
of injury a n d d e a t h . W h e r e d e a t h is i n s t a n t a n e o u s , or w h e r e it c a n n o t be 
proved t h a t t h e deceased expe r i enced pa in a n d suffering before d e a t h , 
d a m a g e s a re not recoverable u n d e r the 1934 Act a n d the only 
recoverable a m o u n t would be funera l expenses . 
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T H E L A W 

I. ALLEGED V I O L A T I O N O F ARTICLE 2 O F T H E C O N V E N T I O N 

117. T h e app l ican t c o n t e n d e d tha t M i c h a e l F i t zge ra ld was killed by 
a g e n t s of the r e s p o n d e n t S t a t e in c i r c u m s t a n c e s t h a t w e r e not 
compa t ib l e wi th t he subs t an t ive r e q u i r e m e n t s of Art ic le 2 of the 
C o n v e n t i o n . F u r t h e r m o r e , the inves t iga t ion in to t he kill ing failed to 
comply wi th the r e s p o n d e n t S t a t e ' s p r o c e d u r a l obl iga t ions u n d e r the 
s a m e Ar t ic le . Ar t ic le 2 provides : 

" I . E v e r y o n e ' s r i g h t t o life sha l l be p r o t e c t e d by law. N o o n e sha l l be d e p r i v e d of his 

life i n t e n t i o n a l l y save in t h e e x e c u t i o n of a s e n t e n c e of a c o u r t fo l lowing his c o n v i c t i o n of 

a c r i m e for w h i c h t h i s p e n a l t y is p r o v i d e d by law. 

2. D e p r i v a t i o n of life sha l l not be r e g a r d e d a s in f l i c ted in c o n t r a v e n t i o n of t h i s A r t i c l e 

w h e n it r e s u l t s f rom t h e u s e of force w h i c h is n o m o r e t h a n a b s o l u t e l y n e c e s s a r y : 

(a) in d e f e n c e of a n y p e r s o n f rom u n l a w f u l v i o l e n c e ; 

(b) in o r d e r t o effect a lawful a r r e s t o r to p r e v e n t t h e e s c a p e of a p e r s o n lawful ly 

d e t a i n e d ; 

(c) in a c t i o n lawful ly t a k e n for t h e p u r p o s e of q u e l l i n g a r io t o r i n s u r r e c t i o n . " 

118. T h e G o v e r n m e n t con te s t ed bo th a l l ega t ions . 

B. T h e C o u r t ' s a s s e s s m e n t 

(a) The actions of Officer B and the planning and control of the operation 

(i) Tke actions of Officer B 

138. T h e C o u r t sees no reason to d o u b t t h a t Officer B hones t ly 
bel ieved t h a t his life was in d a n g e r and tha t it was necessary to open fire 
on Michae l F i t zge ra ld in o r d e r to p ro tec t h imse l f and his co l leagues . It 
r e i t e r a t e s in this respec t t h a t t he use of force by a g e n t s of t he S t a t e in 
pu r su i t of one of the a i m s d e l i n e a t e d in p a r a g r a p h 2 of Art ic le 2 of t he 
C o n v e n t i o n m a y be jus t i f ied u n d e r this provision w h e r e it is based on a n 
hones t belief t h a t is perce ived, for good r ea sons , to be valid at t h e t i m e bu t 
is s u b s e q u e n t l y shown to be m i s t a k e n . To hold o therwise would be to 
impose an unrea l i s t i c b u r d e n on the S t a t e and its l aw-enfo rcement 
pe r sonne l in the execu t ion of the i r du ty , p e r h a p s to the d e t r i m e n t of 
the i r lives a n d the lives of o t h e r s (see McCann and Others [v. the United 
Kingdom, j u d g m e n t of 27 S e p t e m b e r 1995, Ser ies A no. 324] , pp. 58-59, 
§ 200; Andronicou and Constantinou v. Cyprus, j u d g m e n t of 9 O c t o b e r 1997, 
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Reports [of Judgments and Decisions] 1997-VI, p . 2107, § 192; and Brady v. the 
United Kingdom ( d e c ) , no. 55151/00, 3 April 2001) . 

139. It would also add in this connec t ion t h a t , d e t a c h e d from the 
events in issue, it c anno t s u b s t i t u t e its own a s s e s s m e n t of t he s i tua t ion 
for t h a t of an officer who was r e q u i r e d to react in t he hea t of t he m o m e n t 
to aver t a n hones t ly perceived d a n g e r to his life (see, mutatis mutandis, 
Andronicou and Constantinou, c i ted above, p . 2107, § 192). Officer B found 
h imsel f confronted by a m a n po in t ing a g u n at h im. T h a t m a n had 
ignored previous w a r n i n g s to give h imsel f up and , in def iance of these 
warn ings , conveyed on occasions a clear impress ion t h a t he would open 
fire. It is to be no ted t h a t even before d i s c h a r g i n g the fatal shot , Officer 
B s h o u t e d a final w a r n i n g , which went u n h e e d e d . 

140. For t he C o u r t , the use of l e tha l force in t he c i r c u m s t a n c e s of this 
case , a lbei t highly r e g r e t t a b l e , was not d i s p r o p o r t i o n a t e and did not 
exceed wha t was absolu te ly necessa ry to aver t wha t was hones t ly 
perceived by Officer B to be a real a n d i m m e d i a t e risk to his life and the 
lives of his co l leagues . 

(ii) The planning and control of the operation 

141. In ca r ry ing out its a s s e s s m e n t of the p l a n n i n g a n d cont ro l phase 
of the o p e r a t i o n from the s t a n d p o i n t of Ar t ic le 2 of t he C o n v e n t i o n , the 
C o u r t m u s t have p a r t i c u l a r r ega rd to the con tex t in which the incident 
occur red as well as to the way in which the s i tua t ion deve loped . Its sole 
concern m u s t be to eva lua te w h e t h e r in the c i r c u m s t a n c e s t he p l ann ing 
and cont ro l of the ope ra t ion ou t s ide Michae l F i t zge ra ld ' s flat showed 
t h a t the a u t h o r i t i e s had t a k e n a p p r o p r i a t e care to en su re t h a t any risk to 
his life had b e e n min imi sed a n d tha t they were not negl igent in the i r 
choice of ac t ion (see Andronicou and Constantinou, c i ted above, p . 2102, 
§§ 181-82). 

142. It observes at the ou t se t t h a t t he police ope ra t i on was m o u n t e d in 
response to M e l a n i e Joy ' s anx ie ty about the p re sence of a n i n t r u d e r in 
Michae l F i t zge ra ld ' s flat a n d he r fear t h a t he m i g h t be at risk. T h i s fear 
would a p p e a r to have been conf i rmed w h e n one of the two police officers 
who a r r ived a t t he scene saw an a r m e d m a n inside Michae l F i tzgera ld ' s 
flat. T h a t s igh t ing , u n d e r s t a n d a b l y a l a r m i n g since the m a n poin ted a 
gun at t he police officer, t r i gge red a major police ope ra t i on , inc luding 
the s u m m o n i n g of a r m e d officers and the i r s u b s e q u e n t pos i t ion ing at the 
front a n d r e a r of t he flat. 

143. It is to be observed t h a t , t h e r e a f t e r , the conduc t of t ha t ope ra t i on 
r e m a i n e d a t all t i m e s u n d e r the cont ro l of senior officers a n d t h a t the 
dep loymen t of the a r m e d officers was reviewed a n d approved by the 
tact ical firearms advisers who were s u m m o n e d to t he scene . 

144. It c a n n o t be d i spu t ed t h a t the police cons ide red t h a t they were 
involved in a t ense s tand-off wi th an a r m e d m a n a n d t h a t m e a s u r e s had 
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to be t a k e n to p ro t ec t the publ ic . T h e y co rdoned off the zone in o r d e r to 
aver t any t h r e a t to the lives of onlookers and w h e n d a r k n e s s fell t hey had 
the a r e a a r o u n d the flat lit so as to increase visibility and min imi se t he risk 
of e r ro r in t he event of an exchange of gunf i re . It c anno t be d i spu t ed e i t he r 
t h a t d u r i n g this per iod t h e r e was no l e t -up in t he tens ion . T h e m a n was 
seen on occasion to b r a n d i s h a firearm in a t h r e a t e n i n g m a n n e r a n d a t 
var ious s t ages he even took up a firing posi t ion. It has not b e e n sugges t ed 
by the appl ican t t h a t the firearm did not look a u t h e n t i c or t h a t t he police 
officers at t he scene could have b e e n expec t ed to have ident if ied it as a 
repl ica in l ight of the i r firearms t r a in ing . 

145. As to t he welfare of the individual ins ide t he fiat, it is to be 
observed t h a t it was of t he u t m o s t conce rn to t he police to b r e a k the 
deadlock by pe r suas ion . N u m e r o u s wa rn ings were s h o u t e d a n d a m p l e 
o p p o r t u n i t i e s were afforded to h im to give h imsel f up. T h e s e w a r n i n g s 
were ignored . 

146. It is a m a t t e r of r eg re t t h a t a t r a i n e d nego t i a t o r was not avai lable 
at the scene of t he inc ident to b roke r an end to t he s iege, in p a r t i c u l a r by 
exp la in ing to Michae l F i t zge ra ld why the ope ra t i on had been m o u n t e d 
a n d by r e a s s u r i n g h im t h a t he would not be h a r m e d if he were to lay 
down his weapon . It has not b e e n exp la ined why it was never pu t to 
Me lan i e J o y or to a n e i g h b o u r t h a t the m a n inside the flat had ident if ied 
h imse l f on t he p h o n e to S u p e r i n t e n d e n t Ba t t l e as "Mick" wi th a view to 
a s c e r t a i n i n g w h e t h e r "Mick" could in fact be Michae l F i tzgera ld . Me lan i e 
J o y knew h im by this abb rev i a t ed first n a m e . She also knew him to have a 
d r ink p rob l em a n d S u p e r i n t e n d e n t Ba t t l e had the impress ion d u r i n g his 
phone conversa t ion tha t t he m a n inside t he fiat was d r u n k . M e l a n i e J o y 
had also in formed the police r ight at t he s t a r t of t he incident t h a t 
Michae l F i tzgera ld had repl ica g u n s in his h o m e . Given t h a t t he police's 
efforts to t r ace his w h e r e a b o u t s had proved unsuccessful d u r i n g this t ime , 
it c anno t be exc luded t h a t , had these m a t t e r s been verified, t h e r e would 
have b e e n a g r e a t e r r ea l i sa t ion on the p a r t of t he police t h a t wha t was first 
t h o u g h t to be a n a r m e d i n t r u d e r in the flat was in fact Michae l F i tzgera ld 
- i neb r i a t ed a n d b r a n d i s h i n g a repl ica gun . 

147. At t he s a m e t i m e , the C o u r t m u s t be cau t ious ab o u t revis i t ing the 
events wi th the wisdom of h inds igh t . It would observe t h a t , having r ega rd 
to the a m o u n t of alcohol found in Michae l F i t zge ra ld ' s sys tem, t h e r e is no 
g u a r a n t e e t h a t a t r a i n e d nego t i a t o r would have been any m o r e successful 
t h a n S u p e r i n t e n d e n t Ba t t l e in b r ing ing the m a t t e r to a peaceful close. 
Michae l F i t zge ra ld was at all t i m e s a w a r e of t he fact t h a t t h e r e was a 
police p re sence ou t s ide his flat, a n d yet pe r s i s t ed in m a k i n g t h r e a t e n i n g 
ges tu r e s wi th t h e gun . It was at no s t age conf i rmed for the police t h a t the 
m a n in t he flat was Michae l F i t zge ra ld . M e l a n i e Joy had s h o u t e d his n a m e 
t h r o u g h the l e t t e rbox and he had not repl ied . F u r t h e r m o r e , people 
ques t i oned abou t his last known w h e r e a b o u t s h a d e s t i m a t e d t h a t he had 
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left the B la rney S tone at 6.40 p .m. M e l a n i e Joy , on t he o t h e r hand , saw a 
m a n c l a m b e r i n g into t he flat t h r o u g h the downs ta i r s window at abou t 6.25 
p .m. T h e t i m i n g sugges t ed t h a t the m a n was not Michae l F i tzgera ld . 
Admi t t ed ly , S u p e r i n t e n d e n t B a t t l e spoke on t h e t e l e p h o n e to t he m a n 
inside the flat at 8 p .m. and l ea rned t h a t he was called "Mick". Th i s new 
in fo rmat ion was re layed to the a r m e d officers a n d was of obvious 
re levance in e s t ab l i sh ing the iden t i ty of t he m a n inside t he fiat. However , 
the C o u r t does not cons ider t h a t t h a t piece of in fo rmat ion a lone should 
have i m m e d i a t e l y led the police to a l t e r t he i r tac t ics . T h e senior officers 
in front- l ine c o m m a n d still cons idered t h a t t he s i t ua t ion h a d to b e 
con t a ined p e n d i n g a peaceful solut ion. 

148. In the c i r c u m s t a n c e s , the C o u r t does not cons ider tha t the senior 
officers can be faul ted for not having w i t h d r a w n the a r m e d police officers 
from the r e a r of t he flat. As a l r eady no ted , the advisabil i ty of pos i t ioning 
t h e m t h e r e was cons idered and approved by expe r i enced officers, and 
t h e r e was a t all t i m e s a cha in of c o m m a n d . It would fu r the r no te t h a t by 
the t ime the fatal shot had been fired t he a r m e d officers who had t a k e n u p 
posi t ions a t t he r e a r of t he fiat we re aware of t he fact t h a t t hey were 
over looked by a window on the first floor of the flat. 

Above all, it would a p p e a r t h a t t he police were at all t i m e s unwil l ing to 
t ake p rec ip i t a t e ac t ion , bu t t r ied to defuse t he s i t ua t ion wi thou t recourse 
to l e tha l force o r to tac t ics t h a t m i g h t provoke a violent r e s p o n s e from the 
m a n inside the fiat. It is significant in this connec t ion t h a t Inspec to r Kelly 
o r d e r e d t h a t n ight pe r sonne l be cal led out , t hus ind ica t ing a firm 
i n t e n t i o n to avoid a conf ron ta t ion and the risk of b loodshed. 

149. T h e C o u r t canno t ag r ee wi th the app l i can t ' s submiss ion t h a t the 
m a n n e r in which the o p e r a t i o n was p l a n n e d a n d conduc t ed inevi tably led 
t o t h e fatal s h o o t i n g of M i c h a e l F i tzgera ld . It m u s t be reca l led t h a t the 
inc ident was re la t ively br ief in d u r a t i o n a n d was f r augh t wi th risk. 
D u r i n g t h a t t ime ope ra t i ona l decisions had to be m a d e as t he s i tua t ion 
evolved a n d more in fo rma t ion b e c a m e avai lable . T h e incident ended 
ab rup t ly and t ragical ly . 

150. It would fu r the r observe , a n d no submiss ions have been m a d e to 
t h e con t r a ry , t h a t t he use of firearms by the police as well as t he conduc t of 
police ope ra t i ons of the kind in issue were r e g u l a t e d by d o m e s t i c law and 
t h a t a sys tem of a d e q u a t e and effective sa feguards exis ts to prevent 
a r b i t r a r y use of l e tha l force. In t he in s t an t case , none of t he key officers 
conce rned o p e r a t e d in a v a c u u m . T h e y were all t r a ined in the use of 
f i r ea rms and t he i r m o v e m e n t s and ac t ions were subject to the control 
a n d superv is ion of expe r i enced senior officers ( c o m p a r e and con t ras t 
Makaratzis v. Greece [ G C ] , no. 50385/99, § 70, E C H R 2004-XI) . 

151. H a v i n g r e g a r d to the above cons ide ra t ions , t he C o u r t is of the 
view t h a t it has not been shown t h a t the o p e r a t i o n in issue was not 
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p l a n n e d and o rgan i sed in a way t h a t m i n i m i s e d to t he g r e a t e s t e x t e n t 
possible any risk to the life of Michael F i tzgera ld . 

(Hi) The Court's overall conclusion 

152. T h e C o u r t cons iders t h a t , hav ing r e g a r d to t he ac t ions of Officer 
B who opened (ire and to the p l a n n i n g and cont ro l of t he ope ra t i on in 
issue, t he kil l ing of Michae l F i tzgera ld r e su l t ed from the use of force t h a t 
was no m o r e t h a n was absolu te ly necessa ry in defence of Officer B a n d his 
co l leagues , in conformi ty wi th Art ic le 2 of the Conven t i on . 

T h e r e has , accordingly, been no violat ion of t h a t Art ic le u n d e r its 
subs t an t ive l imb. 

(b) Alleged failure to comply with the procedural obligation to provide an 
effective investigation 

153. T h e C o u r t observes a t the ou t se t t h a t it has a l ready had occasion 
to conclude t h a t the inques t p r o c e d u r e in E n g l a n d and W a l e s is capab le of 
fulfilling the Art ic le 2 r e q u i r e m e n t s of a n effective inves t iga t ion in to an 
a l leged killing by S t a t e a g e n t s . T h u s , in Hugh Jordan [no. 2+746/94, 4 M a y 
2001] it no ted t h a t i nques t s a r e public h e a r i n g s c o n d u c t e d by coroners , 
who a r e i n d e p e n d e n t judicial officers, normal ly s i t t ing with a ju ry , to 
d e t e r m i n e t he facts s u r r o u n d i n g a suspicious d e a t h . Jud ic ia l review lies 
from p rocedu ra l decis ions by co rone r s a n d in respect of any m i s t a k e n 
d i rec t ions given to the ju ry . T h e r e a r e t hus s t r o n g sa feguards as to the 
lawfulness a n d p ropr ie ty of the p roceed ings . F u r t h e r m o r e , a co rone r ' s 
j u r y can r e t u r n a r a n g e of verd ic t s . In t he event of a verdict of "unlawful 
d e a t h " , the D i r e c t o r of Publ ic P rosecu t ions is r e q u i r e d to recons ider any 
decision not to p rosecu te and lo give r easons tha t a r e a m e n a b l e to 
cha l l enge in the cour t s . A l t h o u g h a co rone r is r e q u i r e d to confine his 
inves t iga t ion to t he m a t t e r s d i rec t ly causa t ive of t he d e a t h and not to 
e x t e n d his inqui ry into the b r o a d e r c i r c u m s t a n c e s , this does not p reven t 
e x a m i n a t i o n of m a t t e r s such as the p l a n n i n g and conduc t of, for e x a m p l e , 
a police o p e r a t i o n tha t resul t s in the loss of life, hav ing r ega rd in 
p a r t i c u l a r to t he fact t h a t an essent ia l pu rpose of t he inques t is to allay 
r u m o u r s and suspicions of how a d e a t h c a m e ab o u t (ibid., §§ 125-29). 

154. T h e C o u r t m u s t a d d r e s s t he deficiencies a l leged by the appl ican t 
in t h e fact-f inding role of t h e inques t in t he i n s t a n t case wi th a view to 
a s c e r t a i n i n g w h e t h e r , individually or cumula t ive ly , they u n d e r m i n e d tha t 
role and , hence , the effectiveness of t he inves t iga t ion in to the 
c i r c u m s t a n c e s s u r r o u n d i n g Michae l F i t zge ra ld ' s d e a t h . 

155. As to the co rone r ' s decision to g r a n t a n o n y m i t y to Officers A, B, C 
and D, the C o u r t observes t h a t this decis ion was r e a c h e d only af ter careful 
cons ide ra t ion of the c o m p e t i n g i n t e r e s t s at s t ake . T h e coroner h e a r d 
r e p r e s e n t a t i o n s from the family's lawyers . H e add re s sed in the l ight of 
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t he family's i n t e r e s t s the possible t h r e a t of repr i sa l s aga ins t Officer B and 
his family if his ident i ty were to be disclosed. Moreover , he gave full 
r easons for his decis ion, r easons t h a t w e r e e n d o r s e d by the H i g h C o u r t in 
t he p roceed ings on the jud ic ia l review app l ica t ion b r o u g h t by Local 
Sunday N e w s p a p e r s L imi ted . 

156. T h e C o u r t observes in this connec t ion t h a t it has had occasion to 
discuss the compat ib i l i ty of a j u d g e ' s decis ion to g r a n t a n o n y m i t y to a 
p rosecu t ion wi tness wi th t he r e q u i r e m e n t s of a fair t r ial u n d e r Art ic le 6 
of the Conven t i on . Admi t t ed ly , the inques t p roceed ings did not involve the 
d e t e r m i n a t i o n of a c r imina l c h a r g e aga ins t Officer B. Fo r t h a t r eason , and 
in so far as t h e app l i can t re l ies on Art ic le 6 to con tes t t he fa i rness of the 
p r o c e d u r e , her c o m p l a i n t m u s t be cons ide red incompa t ib l e ratione materiae 
with the provisions of t h e Conven t ion . Neve r the l e s s , the pr inc ip les t h a t 
e m e r g e from its Ar t ic le 6 case- law on t h e issue of a n o n y m o u s wi tnesses 
(see, for e x a m p l e , Doorson v. the Netherlands, j u d g m e n t of 26 M a r c h 1996, 
Reports 1996-11, p . 470, § 70, and Van Mechelen and Others v. the Netherlands, 
j u d g m e n t of 23 Apri l 1997, Reports 1997-III, pp. 711-12, §§ 51-55) a re not 
w i thou t re levance to its Art ic le 2 a s s e s s m e n t of w h e t h e r t he inques t 
g u a r a n t e e d the app l i can t , firstly, a sufficient m e a s u r e of pa r t i c ipa t ion in 
t he inves t iga t ion in to the d e a t h of Michae l F i t zge ra ld and , secondlv, an 
a p p r o p r i a t e forum for s ecu r ing the public accoun tab i l i ty of t he S t a t e and 
its a g e n t s for t he i r a l leged acts a n d omiss ions l ead ing to his d e a t h . 

157. In this connec t ion , it no tes tha t Officers B, C a n d D gave evidence 
at the inques t and were c ros s -examined by the family's legal 
r e p r e s e n t a t i v e . Accordingly, the s h o r t c o m i n g ident if ied by the C o u r t in 
Hugh Jordan (cited above, § 127), n a m e l y t h e non-compel lab i l i ty as a 
wi tness of t he police officer suspec t ed of caus ing the d e a t h of the 
app l i can t ' s son, is ab sen t in t he i n s t a n t case . F u r t h e r m o r e , any hand icaps 
u n d e r which the family may have l aboured were sufficiently 
c o u n t e r b a l a n c e d by the p r o c e d u r e s followed by the coroner : Officers B, C 
and D were h idden from the public by a screen , bu t gave evidence a n d 
were q u e s t i o n e d on the i r evidence in t he s ight of t he co roner , the 
family's lawyers a n d the ju ry . 

158. T h e s e cons ide ra t ions lead the C o u r t to conc lude t h a t the 
effectiveness of t he inques t was not u n d e r m i n e d on accoun t of the 
decision to g r a n t a n o n y m i t y to Officers A, B, C and D. 

159. T h e appl ican t fu r the r con tes t s t he co rone r ' s decis ion not to hea r 
K a t e Be l l amy as a wi tness . However , t he C o u r t cons iders t h a t , in the 
c i r c u m s t a n c e s , this decis ion was p rope r ly wi th in t he d iscre t ion of the 
coroner . Whi ls t it is of the u t m o s t i m p o r t a n c e tha t a c o m p l e t e and 
a c c u r a t e p i c tu re e m e r g e s of the even t s l ead ing u p to a killing by S ta te 
a g e n t s , the evidence to be g a t h e r e d to t h a t e n d mus t be fi l tered in 
accordance wi th its re levance . In t he i n s t an t case , the coroner , an 
i n d e p e n d e n t jud ic ia l officer, chose not to a d m i t the s t a t e m e n t m a d e by 
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K a t e Bel lamy to t he police for r easons of r e levance . It is not for t he C o u r t 
to ga insay t h a t decision. It would s imply observe t h a t K a t e Be l lamy ' s 
in fo rma t ion abou t Michae l F i t zge ra ld be ing in possession of two repl ica 
f i r ea rms was neve r c o m m u n i c a t e d to t he police d u r i n g the ope ra t i on 
ou t s ide his flat. Accordingly , t he s t a t e m e n t was of no i m p o r t a n c e to t he 
fact-f inding p r o c e d u r e . 

160. For s imi la r r easons , the C o u r t does not find fault wi th t he 
n o n - a t t e n d a n c e of De tec t ive Inspec to r M c C a r t a t t he i nques t . 
S u p e r i n t e n d e n t Ba t t l e was c ross -ques t ioned by the family's lawyers abou t 
t he wisdom of his a p p r o a c h to t he t e l e p h o n e conversa t ion wi th Michae l 
F i t zge ra ld . T h e r e was , accordingly, a m p l e scope for p res s ing h o m e the 
poin t t h a t th ings m i g h t have b e e n conduc ted different ly had a t r a i n e d 
n e g o t i a t o r been p r e s e n t a t t he scene . Indeed , S u p e r i n t e n d e n t Ba t t l e 
conceded before t he j u r y t h a t t he m a n n e r in which he a p p r o a c h e d his 
t e l e p h o n e con tac t wi th Michae l F i tzgera ld was not beyond cr i t ic ism. 

161. T u r n i n g to t he issue of non-disc losure of p a r t i c u l a r d o c u m e n t s / 
m a t e r i a l s to the family of the deceased , t he C o u r t observes t h a t t he non­
disc losure decis ion was t a k e n by the coroner . It does not a p p e a r t h a t any 
d o c u m e n t a t i o n was wi thhe ld on the un i l a t e r a l decis ion of t he police. W h a t 
is i m p o r t a n t for t h e C o u r t is t he fact t h a t t he family had at its d isposal as 
m u c h in fo rma t ion as was c o m m e n s u r a t e wi th the defence of its i n t e r e s t s 
in the inques t p roceed ings , n a m e l y clarifying the facts s u r r o u n d i n g the 
d e a t h of Michae l F i t zge ra ld a n d secur ing the accountab i l i ty of the police 
officers involved for any a l leged acts and omiss ions . H a v i n g r e g a r d to t he 
cons ide rab le n u m b e r of wi tnesses who gave evidence a t t he inques t a n d to 
t he fact t h a t all e ssen t ia l wi tnesses w h o could he lp shed light on t he even t s 
test i f ied, t he C o u r t does not cons ide r t h a t the non-disc losure of, for 
e x a m p l e , t he repor t of t he inves t iga t ion ca r r i ed out in to Michae l 
F i t zge ra ld ' s d e a t h u n d e r m i n e d the fact-finding role of t h e i nques t or 
d e n i e d t he family an effective pa r t i c ipa t ion in t h e p r o c e d u r e . It no te s 
t h a t counsel for t he police officers conce rned did not place any re l iance 
on the conclus ions r e a c h e d by M r Davies so as to e x o n e r a t e t h e m or the i r 
c o m m a n d i n g officers from b l a m e . 

S imi la r cons ide ra t ions apply to t he non-disc losure of the police rad io 
log of t he inc ident or t he c o m p u t e r p r i n t o u t s . It observes t h a t the 
app l i can t has not d i spu t ed the G o v e r n m e n t ' s observa t ion t h a t t he j u r y 
was appr i sed of all r e levan t t r ansmis s ions logged d u r i n g the inc ident . 

162. T h e C o u r t m u s t also have r e g a r d to t he fact t h a t , d u r i n g the 
Police C o m p l a i n t s A u t h o r i t y inves t iga t ion , cons iderab le efforts were 
m a d e by the police to keep the family in fo rmed of d e v e l o p m e n t s . 
M e m b e r s of t he family gave s t a t e m e n t s , and Michae l F i t zge ra ld ' s 
b r o t h e r was given the I n t e r i m S t a t e m e n t on M r Davies ' s r epo r t to t he 
Police C o m p l a i n t s A u t h o r i t y ind ica t ing the va r ious m a t e r i a l s on which 
the l a t t e r ' s final conclus ions were based . 
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163. T h e C o u r t observes in conclusion t h a t t he inques t was he ld over a 
four-day per iod . M a n y wi tnesses were h e a r d . T h e j u r y visi ted t he scene of 
the inc ident . Even if refused legal a id , t h e family was legally r e p r e s e n t e d 
t h r o u g h o u t t he p roceed ings by e x p e r i e n c e d counsel . A l t h o u g h the co rone r 
d i r ec t ed t he j u r y to r e t u r n a verdict of lawful d e a t h , it does not cons ider 
tha t this depr ived the p roceed ings of the i r effect iveness. If an i n d e p e n d e n t 
judic ia l officer such as a co rone r dec ides after a n exhaus t ive public 
p r o c e d u r e t h a t the evidence h e a r d on all r e levan t issues c lear ly po in t s to 
only one conclusion, a n d does so in the knowledge tha t his decis ion m a y be 
subject to jud ic ia l review, it c anno t be m a i n t a i n e d tha t th is decision 
impa i r s t he effectiveness of the p r o c e d u r e . 

164. T h e app l ican t has d r a w n a t t e n t i o n to r ecen t d o m e s t i c case- law in 
the w a k e of t he en t ry in to force of t he H u m a n Righ t s Act 1998 (see 
p a r a g r a p h s 110-13 above) . In the app l i can t ' s submiss ion , t h a t case-law 
ind ica tes t h a t t he c u r r e n t inques t p r o c e d u r e in t he r e s p o n d e n t S t a t e is at 
va r i ance wi th the C o u r t ' s case- law u n d e r Art ic le 2. However , t he C o u r t 
would s t ress t h a t it m u s t confine itself to t he case a t h a n d wi th a view to 
a s c e r t a i n i n g w h e t h e r or not the inques t p r o c e d u r e compl ied wi th Art ic le 2 
r e q u i r e m e n t s . It has t e s t ed t h a t p r o c e d u r e aga ins t t he appl icable 
pr inc ip les a n d finds t h a t they have b e e n compl ied wi th in the 
c i r c u m s t a n c e s of th is case . 

165. H a v i n g r ega rd to the above cons ide ra t ions , the C o u r t concludes 
t h a t t h e r e has been no violat ion of t he r e s p o n d e n t S t a t e ' s p rocedu ra l 
obl iga t ions u n d e r Art ic le 2 of the Conven t i on . 

II. A L L E G E D V I O L A T I O N O F A R T I C L E 13 O F T H E C O N V E N T I O N 

166. T h e appl ican t m a i n t a i n e d t h a t , hav ing r e g a r d to t he defects t h a t 
m a r k e d t h e conduc t of t h e i nques t , it h a d t o be conc luded t h a t she had 
been den ied a n effective r e m e d y and t h a t Art ic le 13 of the Conven t i on 
had been b r e a c h e d as a resu l t . Ar t ic le 13 provides: 

" E v e r y o n e w h o s e r i g h t s a n d f r e e d o m s a s se t fo r th in [ t h e ] C o n v e n t i o n a r e v i o l a t e d 

sha l l h a v e a n ef fec t ive r e m e d y be fo re a n a t i o n a l a u t h o r i t y n o t w i t h s t a n d i n g t h a t t h e 

v i o l a t i o n h a s b e e n c o m m i t t e d by p e r s o n s a c t i n g in a n official c a p a c i t y . " 

167. T h e app l ican t a d d e d t h a t t he Police C o m p l a i n t s Au tho r i t y ' s 
inves t iga t ion in to the conduc t of the officers involved in the inc ident did 
not m e e t t he r e q u i r e m e n t of i n d e p e n d e n c e and could not therefore 
c o n s t i t u t e an effective r e m e d y . F u r t h e r m o r e , Michae l F i tzgera ld had 
died ins t an t ly and wi thou t d e p e n d a n t s . T h a t m e a n t tha t n e i t h e r the Law 
Refo rm (Misce l laneous Provisions) Act 1934 nor the Fa ta l Acc iden t s Act 
1976 (see "Re levan t d o m e s t i c law" above) al lowed e i t he r t he app l ican t or 
t he d e c e a s e d ' s e s t a t e to p u r s u e an ac t ion for d a m a g e s aga ins t the S t a t e . 
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168. T h e appl ican t r e i t e r a t e d he r view t h a t , since t he en t ry in to force 
of t he H u m a n Righ t s Act 1998, the d o m e s t i c cour t s were now accep t ing 
t h a t t he na r rowness of t h e scope of t he inqu i ry afforded by a n inques t 
failed to r e spond to Conven t i on r e q u i r e m e n t s . Accord ing to t he 
app l i can t , it was not su rp r i s ing t h a t she was refused legal aid to 
cha l lenge t he i nques t p roceed ings given t h a t the scope of t he i nques t ' s 
review in her b r o t h e r ' s case was cons ide red to be in line wi th d o m e s t i c 
law at t he t i m e . 

169. T h e G o v e r n m e n t s u b m i t t e d t h a t t he c i r c u m s t a n c e s of t he case 
did not disclose any a r g u a b l e b reach of Ar t ic le 2. T h e q u e s t i o n of a n 
effective r e m e d y did not the re fore ar i se . H a d the police ac ted 
improper ly , the e s t a t e of Michael F i tzgera ld would have had a c la im 
u n d e r t h e Law Refo rm (Misce l laneous Provis ions) Act 1934. M o r e o v e r , 
and in re la t ion to the app l i can t , jud ic ia l review p roceed ings would have 
been avai lable to q u a s h the inques t verdict if it had been conduc t ed 
unfairly. In t he event , t h e r e was no p r o p e r basis for seek ing jud ic ia l 
review, a n d the decision to refuse t he app l i can t legal aid for th is 
pu rpose was the re fo re jus t i f ied . In add i t ion , it would have been open 
to t he appl ican t to apply for jud ic ia l review of, firstly, t he decis ion of 
the D i r ec to r of Publ ic P rosecu t ions not to p ro secu t e any of t h e police 
officers involved in t h e inc ident and , secondly, the decision of t he 
Police C o m p l a i n t s A u t h o r i t y not to i n s t i t u t e any discipl inary 
p roceed ings . 

170. Accord ing to t he C o u r t ' s case-law, Ar t ic le 13 appl ies only w h e r e 
an individual has an " a r g u a b l e c l a im" to be t he vict im of a viola t ion of a 
C o n v e n t i o n r ight (see Boyle and Rice v. the United Kingdom, j u d g m e n t of 
27 Apri l 1988, Ser ies A no. 131, p . 23, § 52, and Douglas-Williams v. the 
United Kingdom ( d e c ) , no. 56413/00, 8 J a n u a r y 2002) . A l though it has 
found t h a t t h e r e h a s b e e n no b r e a c h of Art ic le 2 in th i s case , t h a t does 
not p reven t the app l i can t ' s compla in t u n d e r t h a t Ar t ic le from be ing 
" a r g u a b l e " for t he pu rposes of Art ic le 13 (see Kaya [v. Turkey, 
j u d g m e n t of 19 F e b r u a r y 1998, Reports 1998-1], pp. 330-31, § 107). It 
no te s in this connec t ion t h a t a l t h o u g h the i nques t p r o c e d u r e provided 
in the c i r c u m s t a n c e s an effective m e c h a n i s m for sub jec t ing the 
c i r c u m s t a n c e s s u r r o u n d i n g the kill ing of Michae l F i t zge ra ld to public 
and s e a r c h i n g scru t iny , a n d t h e r e b y satisfied t he r e s p o n d en t S t a t e ' s 
p r o c e d u r a l obl iga t ions u n d e r Art ic le 2, no jud ic ia l d e t e r m i n a t i o n has 
ever been m a d e on the liability in d a m a g e s , if any, of t h e police on 
account of t he m a n n e r in which the inc ident was h a n d l e d and 
conc luded . It is t r u e t h a t t he co rone r ' s j u r y r e t u r n e d a verd ic t of 
lawful kill ing at t h e close of the inques t . However , t h a t finding canno t 
be t a k e n to be disposi t ive of t he issue of w h e t h e r or not any civil 
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liability a t t a c h e d to t he police, a m a t t e r t h a t has to be resolved in a 
different domes t i c fact-finding forum and accord ing to different 
pr inc ip les of law and in appl ica t ion of a different s t a n d a r d of proof. 
Moreover , the C o u r t ' s own finding on the basis of t he m a t e r i a l s before 
it t h a t t h e r e has been no subs t an t ive b r e a c h of the r ight to life was 
r e a c h e d in the light of t h e re levan t pr inciples der ived from its case-law 
in this a r e a , and in p a r t i c u l a r from the s t a n d p o i n t of t he a u t h o r i t i e s ' 
Conven t i on liabili ty ... 

171. T h e C o u r t observes in this connec t ion t h a t it has a l r eady h a d 
occasion to dec la re t h a t in the case of a b reach of Ar t ic les 2 and 3, which 
r ank as the mos t f u n d a m e n t a l provisions of t he C o n v e n t i o n , c o m p e n s a t i o n 
for the non-pecun ia ry d a m a g e flowing from the b r e a c h should , in 
pr inciple , be avai lable as pa r t of the r a n g e of r ed re s s (see Z and Others v. 
the United Kingdom [ G C ] , no. 29392/95, § 109, E C H R 2001-V; Keenan v. the 
United Kingdom, no. 27229/95, § 130, E C H R 2001-LU; and Paul and Audrey 
Edwards v. the United Kingdom, no . 46477/99, §§ 97-98, E C H R 2002-11). 

1 72. In the in s t an t case , it is to be no ted tha t t he app l i can t is excluded 
from the scope of t he F a t a l Accidents Act 1976 since she is not a 
" d e p e n d a n t " . F u r t h e r m o r e , t he mos t t ha t could be recovered u n d e r the 
Law Reform (Misce l laneous Provisions) Act 1934 on beha l f of the 
deceased ' s e s t a t e would have b e e n funeral e x p e n s e s . It m u s t be 
concluded t h a t the app l i can t had no prospec t of o b t a i n i n g c o m p e n s a t i o n 
for t he non-pecun ia ry d a m a g e suffered by he r if, u l t ima te ly , a cour t were 
to ru le in he r favour. T h e C o u r t would add t h a t t he impossibi l i ty of 
recover ing c o m p e n s a t i o n for non-pecun ia ry d a m a g e would a lmost 
ce r ta in ly have had a nega t ive b e a r i n g on any appl ica t ion by he r for legal 
aid to t ake civil p roceed ings aga ins t the police. 

173. For t he above r easons , t he C o u r t concludes t h a t t h e r e has been a 
b r e a c h of Art ic le 13 of t he Conven t i on . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds u n a n i m o u s l y t h a t t h e r e has been no violat ion of Art ic le 2 of the 
C o n v e n t i o n u n d e r its subs t an t ive head ; 

2. Holds u n a n i m o u s l y t h a t t h e r e has been no viola t ion of Art ic le 2 of the 
C o n v e n t i o n u n d e r its p r o c e d u r a l head ; 

3. Holds by six votes to one t h a t t h e r e has been a viola t ion of Art ic le 13 of 
t he Conven t ion ; 
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D o n e in Engl ish , and notified in wr i t ing on 17 M a r c h 2005, p u r s u a n t to 
Ru le 77 §§ 2 and 3 of the Rules of C o u r t . 

V i n c e n t BERGER Bost jan ZUPANCIC 
R e g i s t r a r P re s iden t 

In acco rdance wi th Art ic le 45 § 2 of the Conven t i on and Rule 74 § 2 of 
t he Rules of C o u r t , t he pa r t ly d i s s en t i ng opinion of M r Zagrebe l sky is 
a n n e x e d to this j u d g m e n t . 

B.M.Z. 
V.B. 
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P A R T L Y D I S S E N T I N G O P I N I O N 
O F J U D G E Z A G R E B E E S K Y 

I r e g r e t t h a t I a m unab le to sha re the opinion of the major i ty of the 
C o u r t t h a t t h e r e has been a violat ion of Art ic le 13 of t he C o n v e n t i o n in 
this case . 

In my view, given t h a t t h e C o u r t conc luded t h a t t h e r e h a s b e e n no 
violat ion of Art ic le 2, it is incorrec t to find t h a t Art ic le 13 has been 
v io la ted for the reason t h a t t h e r e is no d o m e s t i c r e m e d y to r ed re s s the 
violat ion of Art ic le 2. 

In p a r a g r a p h 170 of the j u d g m e n t , t he C o u r t cons iders tha t 
" [ a j l t h o u g h it has found tha t t he re has been no b reach of Art ic le 2 in this 
case , t h a t does not p reven t the app l i can t ' s compla in t u n d e r t h a t Art ic le 
from be ing ' a r g u a b l e ' for the pu rposes of Art ic le 13" a n d q u o t e d in this 
connec t ion Kaya v. Turkey ( j u d g m e n t of 19 F e b r u a r y 1998, Reports of 

Judgments and Decisions 1998-1, pp . 330-31 , § 107). Kaya was , however , very 
dif ferent . In it, the C o u r t cons idered t h a t it had not b e e n es tab l i shed 
beyond r easonab le d o u b t t h a t the d e c e a s e d was i n d e e d unlawfully killed 
as a l leged a n d found a violat ion of Art ic le 2 only u n d e r its p r o c e d u r a l head 
on accoun t of the fai lure of the au tho r i t i e s of the r e s p o n d e n t S t a t e to 
conduc t a n effective inves t iga t ion in to t he kil l ing. In Kaya it was clear 
t h a t the p rocedura l obl iga t ions u n d e r Ar t ic le 2 had not been fulfilled 
a n d , for t h a t r eason , t h e C o u r t a lso found a viola t ion of Ar t ic le 13. 

In my opinion t h e r e can be no a u t o m a t i c c o r r e s p o n d e n c e b e t w e e n a 
p r o c e d u r a l violat ion of Art ic le 2 and a viola t ion of Art ic le 13. In my par t ly 
d i s sen t ing opinion in Khashiyev and Akayeva v. Russia (nos. 57942/00 and 
57945/00, 24 F e b r u a r y 2005) , I sugges t ed t h a t t h e r e is no r eason to find a 
violat ion of Art ic le 13 on t h e basis of t h e m e r e fact t h a t t h e r e has been a 
violat ion of t he p r o c e d u r a l obl iga t ion u n d e r Art ic le 2. Moreover , it has to 
be u n d e r l i n e d t h a t in t he p r e s e n t case t h e s i t ua t ion is different . T h e 
re fe rence to Kaya could be useful, bu t as a c o n t r a s t , because in the 
p r e s e n t j u d g m e n t no violat ion has b e e n found e i t he r of t he subs tan t ive 
or the p rocedu ra l aspect of Art ic le 2. 

T h e C o u r t in p a r a g r a p h 171 r e i t e r a t e s tha t "in the case of a b reach of 
Art ic les 2 a n d 3 of t he Conven t ion , ... c o m p e n s a t i o n for the non-pecun ia ry 
d a m a g e flowing from the b r e a c h should , in pr inc ip le , be avai lable as par t 
of t he r a n g e of r ed re s s " . W e c a n t h e n cons ider t h a t a r ight to 
c o m p e n s a t i o n ar ises from the viola t ion of Art ic le 2 and t h a t this r ight is a 
C o n v e n t i o n r igh t . C o n s e q u e n t l y , this r igh t should b e cons ide red as one 
r e fe r r ed to by Art ic le 13. But Ar t ic le 13 is appl icable only if this r ight 
gives r ise to an a r g u a b l e c la im in t he p a r t i c u l a r case . I wonde r how one 
could cons ider t h a t a c la im founded on a violat ion of the Conven t ion is 
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" a r g u a b l e " and at the s a m e t i m e cons ider t h a t t h e r e has not been a 
violat ion of t he C o n v e n t i o n . 

I a d m i t t h a t the app l i can t ' s c la im has b e e n dec la red admiss ib le by this 
C o u r t . However , I do not th ink t h a t the c la im should be , on t h a t account , 
dec l a red " a r g u a b l e " for the purposes of p roceed ings before a na t iona l 
judge . In my view, wha t counts is the final j u d g m e n t of the C o u r t , which 
in this case is one of no violat ion. T h e decision on admiss ibi l i ty is a 
p r e l im ina ry one of p r o c e d u r a l effect only. I would add tha t in the p re sen t 
case , following the admiss ib i l i ty decis ion, t he C o u r t found it necessa ry to 
r e q u e s t fu r the r in fo rmat ion from the p a r t i e s on ce r t a in m a t t e r s 
conce rn ing the conduc t of the police o p e r a t i o n and the inves t iga t ions 
ca r r i ed ou t . T h e r e f o r e , in m y view t h e r e a re no reasons for d e c l a r i n g 
" a r g u a b l e " a c la im tha t the C o u r t in its j u d g m e n t cons iders in real i ty to 
be i l l-founded. 
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SOMMAIRE1 

Homicide par balle au cours d'un siège de la police, la victime n'ayant pas 
obtempéré à des sommations de celle-ci 

Article 2 

Vie - Homicide par balle au cours d'un siège de la police, la victime n 'ayant pas obtempéré à des 
sommations de celle-ci - Recours à la force - Absolument nécessaire - Préparation et direction de 
l'opération de police - Effectivité de l'enquête ultérieure 

Article 13 

Recours effectif - Grief défendable - Impossibilité d'obtenir une réparation pour dommage moral 

* 

Le frère de la requérante, Michael Fitzgerald, fut abattu par la police dans son 
appartement à la suite d'un siège qui dura presque deux heures. Michael 
Fitzgerald ayant paru pointer une arme sur l'un des policiers et n'ayant pas 
obtempéré à la sommation de la poser, un policier tira un coup de feu qui fut 
fatal. C'est seulement lorsque l'arme fut examinée de près qu'elle se révéla être 
factice. L'affaire fut spontanément déférée à l 'autorité compétente pour instruire 
les plaintes contre la police (la «PCA»). Le rapport d'enquête de la police fut 
adressé au Director qf Public Prosecutions, qui ne constata aucun élément de nature à 
justifier l'ouverture de poursuites pénales contre tel ou tel policier. La PCA 
confirma les conclusions de l 'enquête de police. A la suite d'une enquête 
judiciaire et après que le coroner eut indiqué au jury qu'en droit le seul verdict 
possible était l'homicide légal, le jury prononça ce verdict. La demande 
d'assistance judiciaire formée par la requérante, qui souhaitait engager une 
procédure en contrôle juridictionnel du verdict de l 'enquête judiciaire, fut écartée 
par le comité local des services d'assistance judiciaire ; la requérante fut également 
déboutée de son appel ultérieur. 

Le droit anglais ne reconnaît pas de droit à des dommages-intérêts pour le décès 
d'autrui dû à une faute quasidélictuelle. N'étant pas considérée comme une 
«personne à charge», la requérante ne pouvait présenter une demande en vertu 
de la loi de 1976 sur les accidents mortels. Au titre de la loi de 1934 portant 
diverses dispositions de réforme du droit, seuls les frais funéraires pouvaient être 
recouvrés. 

1. Article 2: a) Obligation de protéger le droit à la vie - En ce qui concerne les 
actes du policier qui tira le coup de feu fatal, il n'y a aucune raison de douter que ce 

1. R é d i g é p a r le g re f fe , il ne lie p a s la C o u r . 
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policier ait sincèrement cru que sa vie était en danger et qu'il devait ouvrir le feu 
afin de se protéger et de protéger ses collègues. En outre, la Cour ne saurait 
substituer sa propre appréciation de la situation à celle de l'agent qui a dû réagir, 
dans le feu de l'action, à ce qu'il percevait sincèrement comme un danger afin de 
sauver sa vie. Le policier s'est trouvé confronté à un homme qui dirigeait un 
pistolet sur lui, avait ignoré les sommations de se rendre et, en dépit de celles-ci, 
avait donné par moments la nette impression qu'il allait ouvrir le feu. Même avant 
de tirer le coup mortel, le policier avait fait une dernière sommation, restée sans 
effet. Dans les circonstances de la cause, le recours à la force meurtrière, quoique 
très regrettable, n'a pas été disproportionné et n'a pas outrepassé les limites de ce 
qui était absolument nécessaire pour éviter ce que le policier avait honnêtement 
perçu comme étant un danger réel et imminent menaçant sa vie et celle de ses 
collègues. 
Pour ce qui est de la préparation et de la direction de l'opération, la Cour observe 
que cette opération a été menée sous la direction constante d'officiers de police 
expérimentés et que le déploiement des policiers armés a été vérifié et approuvé 
par les conseillers en armes tactiques dépêchés sur les lieux. De plus, le recours 
aux armes à feu par la police ainsi que la conduite des opérations de police de ce 
genre étaient régis par le droit interne et un système de garanties effectives et 
adéquates existait pour prévenir le recours arbitraire à la force meurtrière. Tous 
les policiers ayant joué un rôle clé avaient été entraînés au maniement des armes à 
feu et leurs mouvements et actes étaient soumis au contrôle et à la surveillance de 
policiers expérimentés. Il n'a donc pas été établi que l'opération en cause n'ait pas 
été programmée et organisée de manière à réduire autant que possible tout risque 
pour la vie de Michael Fitzgerald. En résumé, l'homicide sur la personne de celui-ci 
est résulté d'un recours à la force rendu absolument nécessaire. 
Conclusion : non-violation (unanimité). 

b) Obligation de mener une enquête effective - La Cour a déjà eu l'occasion de 
conclure que la procédure d'enquête judiciaire en vigueur en Angleterre et au 
pays de Galles est de nature à satisfaire aux exigences de l'article 2 en matière 
d'enquête effective sur une allégation d'homicide par des agents de l'Etat. En 
l'espèce, l 'enquête judiciaire a duré quatre jours, elle a permis d'entendre de 
nombreux témoins et le jury s'est rendu sur les lieux de l'incident. Même si elle 
s'est vu refuser l'assistance judiciaire, la famille a été représentée tout au long de 
la procédure par un avocat expérimenté. Si un magistrat indépendant comme le 
coroner décide à l'issue d'une procédure publique exhaustive que les éléments de 
preuve soumis amènent clairement à une seule et même conclusion, et ce en 
sachant que sa décision peut être l'objet d'un contrôle juridictionnel, on ne 
saurait affirmer que cette décision porte atteinte à l'effectivité de la procédure. 
Conclusion: non-violation (unanimité). 

2. Article 13: même si l 'enquête judiciaire a fourni dans les circonstances de la 
cause un mécanisme effectif ayant permis de soumettre les circonstances dans 
lesquelles Michael Fitzgerald avait trouvé la mort à un examen public et 
approfondi, et a ainsi satisfait aux obligations procédurales que l'article 2 fait à 
l'Etat défendeur, aucun tribunal n'a jamais statué sur la question de savoir si la 
police pouvait, le cas échéant, être tenue de verser des dommages-intérêts en 
raison de la manière dont l'incident avait été mené et s'était terminé. 
Le jury a certes rendu à l'issue de l'enquête judiciaire un verdict d'homicide légal. 
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Toutefois, on ne saurait dire que cette conclusion tranche le point de savoir si la 
responsabilité civile de la police était engagée, point qui devait être résolu dans un 
autre cadre interne d'établissement des faits, selon des principes de droit 
différents et en application d'un critère de preuve différent. 
La Cour a déjà eu l'occasion de dire qu'en cas de violation des articles 2 et 3 de la 
Convention une indemnisation du préjudice moral découlant de la violation doit en 
principe faire partie du régime de réparation mis en place. En l'espèce, même si, 
pour finir, un tribunal avait statué en sa faveur dans le cadre d'une action civile 
contre la police, la requérante n'aurait eu aucune perspective d'obtenir une 
indemnisation du dommage moral subi par elle, le droit interne n'en prévoyant 
pas. De ce fait, il était hautement improbable qu'elle bénéficiât de l'aide 
judiciaire pour engager une action civile. 
Conclusion : violation (six voix contre une). 
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En l 'af fa ire B u b b i n s c. R o y a u m e - U n i , 

La C o u r e u r o p é e n n e d e s Dro i t s d e l ' H o m m e ( t ro i s i ème sec t ion) , 
s i égean t en une c h a m b r e composée de : 

M M . B . ZVPANCIC, président, 
J . HEDIGAN, 

Sir Nicolas BRATZA, 
M . L. CAFLISCH, 
M " " ' M . TSATSA-NIKOLOVSKA, 
M . V . ZAGREBELSKY, 

M " U ' A. GWLUMYAN, juges, 
et de M . V . BERGER, greffier de section, 

A p r è s en avoir dé l ibé ré en c h a m b r e du conseil le 27 n o v e m b r e 2003 et le 
24 février 2005, 

R e n d l ' a r rê t que voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'origine de l 'affaire se t rouve u n e r e q u ê t e (n° 50196/99) d i r igée 
con t r e le R o y a u m e - U n i de G r a n d e - B r e t a g n e et d ' I r l ande du Nord et dont 
une r e s so r t i s s an t e de cet E t a t , M m c T h e r e s a Bubbins (« la r e q u é r a n t e » ) , a 
saisi la C o u r le 25 m a i 1999 en ve r tu de l 'ar t icle 34 de la C o n v e n t i o n de 
s a u v e g a r d e des Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s («la 
Conven t i on »). 

2. La r e q u é r a n t e a é té r e p r é s e n t é e p a r C h r i s t i a n F isher Solici tors , u n 
cab ine t d 'avoca ts du b a r r e a u de L o n d r e s . Le g o u v e r n e m e n t b r i t a n n i q u e 
(« le G o u v e r n e m e n t » ) a é té r e p r é s e n t é pa r ses a g e n t s successifs, 
M""' R. M a n d a i et Mmr E. W i l l m o t t , du m i n i s t è r e des Affaires é t r a n g è r e s 
et du C o m m o n w e a l t h . 

3. La r e q u é r a n t e a l légua i t sous l 'angle de l 'ar t icle 2 de la Conven t ion 
que les faits de la cause révé la ien t u n e viola t ion du droi t à la vie de son 
frère , Michae l F i t zge ra ld . 

4. La r e q u ê t e a é té a t t r i b u é e à la t ro i s i ème sect ion de la Cour 
(ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein de celle-ci, la c h a m b r e c h a r g é e 
d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t i on ) a é t é cons t i tuée 
c o n f o r m é m e n t à l 'ar t ic le 26 § 1 du r è g l e m e n t . 

5. P a r une décis ion du 27 n o v e m b r e 2003, la c h a m b r e a déc l a r é la 
r e q u ê t e recevable . 

6. T a n t la r e q u é r a n t e q u e le G o u v e r n e m e n t on t déposé des 
observa t ions écr i t es sur le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . 
C h a c u n e des p a r t i e s a r é p o n d u pa r écrit aux obse rva t ions et observa t ions 
c o m p l é m e n t a i r e s d e l ' a u t r e . Le 1" n o v e m b r e 2004, la C o u r a modifié la 
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compos i t ion de ses sect ions (ar t ic le 25 § 1). La p r é s e n t e r e q u ê t e a é té 
a t t r i b u é e à la t ro i s i ème sect ion telle q u e r e m a n i é e (ar t ic le 52 § 1). 

7. Le 24 février 2005, la c h a m b r e a déc idé , ap r è s consu l t a t ion des 
pa r t i e s , qu ' i l n 'y avai t pas lieu de t en i r u n e a u d i e n c e consacrée au fond 
de l 'affaire (ar t ic le 59 § 3 in fine du r è g l e m e n t ) . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

8. La r e q u ê t e est i n t rodu i t e au nom de Michae l F i t zgera ld , un 
r e s so r t i s san t b r i t a n n i q u e décédé , pa r sa s œ u r , T h e r e s a Bubb ins , qu i 
réside à Bedford ( A n g l e t e r r e ) . 

9. Les faits de la cause , tels qu ' i l s ont é té exposés p a r les pa r t i e s , 
peuven t se r é s u m e r c o m m e suit . 

1. Historique de l'incident 

10. Le 26 février 1998, Michae l F i t zge ra ld fut tué pa r un policier a r m é 
d a n s son a p p a r t e m e n t s i tué C l a r e n d o n S t r e e t à Bedford et que des 
policiers ava ien t ass iégé . 

11. C e jou r - l à , vers 18 h 25, M e l a n i e Joy , la pe t i t e amie de Michae l 
F i t zgera ld , a r r iva en vo i tu re à l ' a p p a r t e m e n t de celui-ci. En e n t r a n t d a n s 
le p a r k i n g s i tué à l ' a r r i è re , elle a p e r ç u t deux j a m b e s d i s p a r a î t r e pa r la 
f enê t re de ' a cuis ine , au r ez -de -chaussée . Elle ne r econnu t pas la 
p e r s o n n e qui é ta i t ainsi e n t r é e d a n s l ' a p p a r t e m e n t , mais supposa q u e 
c 'é ta i t un individu de sexe mascu l in qu 'e l l e pr i t p o u r un i n t r u s . 

12. I n q u i è t e pour la sécur i t é de Michae l F i t zgera ld e t , b ien qu 'e l l e 
ignorâ t s'il se t rouvai t ou non d a n s l ' a p p a r t e m e n t , Melan ie J o y l ' appe la à 
t r ave r s la boî te aux l e t t r e s fixée à la p o r t e p r inc ipa le de l ' i m m e u b l e . Elle 
n 'ob t in t pas de r éponse . 

13. Ve r s 18 h 28, M e l a n i e J o y appe l a la police de son t é l éphone 
po r t ab l e pour la p réven i r q u ' u n cambr io l age é ta i t en t r a i n de se 
p rodu i r e . La police p rocéda à une « i n t e r v e n t i o n i m m é d i a t e » suivant les 
c r i t è res de la police du Bedfordsh i re . 

14. Les p r e m i e r s policiers à a r r ive r sur les l ieux furent les b r igad ie r s -
chefs Phil l ips et Mor r i s qu i ava ien t pr is la d i rec t ion des o p é r a t i o n s . Ils 
a r r i vè r en t à 18 h 33 . 

15. Le b r igad ie r -chef Phil l ips se d i r igea vers la f enê t r e de la cuis ine à 
l ' a r r i è re de l ' a p p a r t e m e n t . La fenê t re é t a i t o u v e r t e . Le b r igad ie r -chef 
Phil l ips réuss i t à dép l ace r les s tores vén i t i ens et se p r é s e n t a l u i -même 
c o m m e policier. Il se t r ouva en face d ' u n h o m m e d a n s la p é n o m b r e de la 
pièce. Il se dit q u e l ' h o m m e avait j u s t e q u e l q u e s c e n t i m è t r e s de moins que 
l u i - m ê m e , qui m e s u r a i t 1,85 m. L ' h o m m e , qui é ta i t en fait Michae l 
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F i t zgera ld , avai t les deux b r a s t e n d u s devant lui et po in ta i t sur le policier 
ce qu i sembla i t ê t r e un pis tolet . 

16. Le b r igad ie r -che f Phi l l ips , c r a i g n a n t p o u r sa sécur i t é , cr ia à son 
col lègue, le b r igad ie r -che f Mor r i s : «I l vient de b r a q u e r son pistolet sur 
moi, recule- toi . » 

17. Les d e u x pol iciers et Me lan i e J o y r ecu l è r en t a lors à u n e d i s tance 
qu ' i ls c royaient ê t r e hors de p o r t é e et le b r igad ie r -che f Phil l ips d e m a n d a 
de l 'a ide, n o t a m m e n t des véhicules de r ipos te a r m é e ( « A R V » ) . C e t t e 
d e m a n d e fut cons ignée à 18 h 34. 

18. P e n d a n t l ' incident qui s 'ensuivi t , la c o m m u n i c a t i o n rad io fut sous 
le con t rô le du c e n t r e o p é r a t i o n n e l de la police du Bedfordsh i rc (le « F I R » ) . 

19. Le r eg i s t r e du FIR ind ique q u ' à 18 h 38 le b r igad ie r -chef Morr i s 
t r a n s m i t le m e s s a g e s u i v a n t : 

« M i c h a e l F i t z g e r a l d p o s s è d e , s e lon s o n e x - a m i e q u i vit s u r p l a c e , u n e a r m e f ac t i ce . L a 
j e u n e f e m m e i g n o r e s'il p o s s è d e u n e v r a i e a r m e m a i s ce q u i e s t s û r , c 'es t q u ' i l a un 
p r o b l è m e d ' a l c o o l i s m e . » 

20. P e u de t e m p s ap rè s , d ' a u t r e s policiers a r r i v è r e n t sur les l ieux. Les 
deux pol iciers Evans et Newton , tous deux non a r m é s , p r i r en t posi t ion sur 
le m u r du fond du j a r d i n à l ' a r r i è re de l ' a p p a r t e m e n t . Ils a f f i rmèren t tous 
deux avoir vu un h o m m e d a n s la cuis ine p o i n t e r un revolver sur eux. 

2 1 . A 18 h 40, l ' inspectr ice L inda Kelly a r r iva sur les l ieux et prit 
l ' opéra t ion en ma in . 

22. La liaison rad io e n t r e le b r igad ie r Evans et le b r igad ie r -chef 
Phil l ips , en m o d e « i n t e r c o m m u n i c a t i o n » (lalk-through) pour p e r m e t t r e au 
FIR d ' e n t e n d r e , d o n n a la fausse impress ion q u e l ' a p p a r t e m e n t se 
composa i t u n i q u e m e n t d ' un rez -de-chaussée . Il c o m p r e n a i t en fait un 
é t a g e . C e t t e fausse impress ion p e r d u r a j u s q u ' à 19 h 9, m o m e n t où 
Me lan i e J o y préc isa la conf igura t ion de l ' a p p a r t e m e n t . 

23. En 1998, la police du Bedfordsh i re d isposai t de deux véhicules de 
r ipos te a r m é e toujours p r ê t s à in te rven i r . Pour a s s u r e r u n e couve r tu re 
m a x i m a l e , ces véhicules é t a i en t déployés d a n s le nord et d a n s le sud du 
c o m t é . Ils ava ien t p o u r pr inc ipa l objectif de m a î t r i s e r des s i tua t ions 
d 'u t i l i sa t ion s p o n t a n é e d ' a r m e s à feu en a t t e n d a n t l ' a r r ivée des 
r e sponsab les des o p é r a t i o n s t a c t i ques . 

2. / l i t V 

24. Ver s 18 h 42, le véhicule de r ipos te a r m é e nord a r r iva su r les l ieux, 
avec les policiers C et B à son bord. L ' inspect r ice Kelly cl le br igadier -chef 
Phil l ips leur e x p l i q u è r e n t la s i tua t ion . U n sys tème de ma î t r i s e non a r m é e 
des l ieux avait é té mis en place en a t t e n d a n t l ' a r r ivée du véhicule de 
r ipos te a r m é e nord . Le policier B d e m a n d a à l ' inspectr ice Kelly de b a r r e r 
l 'accès aux vo i tu res et aux p i é tons . L 'ARV sud n ' é t a i t pas encore arr ivé sur 
les l ieux. 
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25. Alors q u e les deux policiers d i scu t a i en t de l ' incident devan t 
l ' a p p a r t e m e n t , la po r t e de d e v a n t s 'ouvrit et l 'occupant a p p a r u t . 

26. C o m m e on le lui avai t appr i s , le policier B c r i a : «Pol ice a r m é e . 
Lâchez vot re a r m e et r e n t r e z à l ' i n té r i eur . » 

27. L 'occupan t leva la m a i n qu i sembla i t t en i r un pis tolet et , p r e s q u e 
i m m é d i a t e m e n t , r e t o u r n a d a n s l ' a p p a r t e m e n t . Q u e l q u e s secondes plus 
t a rd , il r é a p p a r u t à la por te et leva son a r m e . Le policier B lança la 
m ê m e s o m m a t i o n . L 'occupan t p a r u t ne t en i r a u c u n c o m p t e de l 'ordre 
qui lui avai t é té d o n n é de lâcher son pis tolet et r e n t r a à l ' i n té r i eur de 
l ' a p p a r t e m e n t . 

3. Déploiement des policiers de l'ARV nord 

28. V e r s 18 h 51 , les policiers a r m é s d é c i d è r e n t que le seul moyen de 
m a î t r i s e r les l ieux, et aussi de fournir un appu i a r m é à leurs col lègues non 
a r m é s , é t a i t de déployer l 'un d ' eux d e v a n t l ' a p p a r t e m e n t et l ' au t r e 
d e r r i è r e . Le policier B prit place d e r r i è r e le h a u t m u r de b r i ques d a n s le 
p a r k i n g s i tué à l ' a r r i è re et é r igea u n e p l a t e fo rme de fo r tune pour s'y 
hisser et obse rve r l ' a r r iè re de l ' a p p a r t e m e n t . La p l a t e fo rme fut ensu i t e 
r e m p l a c é e pa r une voi ture de police. Le policier B se t rouvai t à environ 
23 m è t r e s de l ' a p p a r t e m e n t . 

29. Le pol icier C pri t posi t ion devan t le b â t i m e n t . Les deux policiers 
é t a i en t a r m é s de Steyr A U G avec des c a r t ouches de cal ibre 223. Le 
policier B vit l 'occupant e n t r e r d a n s la cuis ine , lever son a r m e et la 
p o i n t e r su r lui. Le policier B c r i a : « V o u s ê tes encerc lé p a r la police 
a r m é e , posez vot re a r m e à l ' i n t é r i eu r et sor tez l e n t e m e n t . » L 'occupan t 
q u i t t a la cuisine et le policier C, qu i se t rouva i t d e v a n t l ' a p p a r t e m e n t , 
cria un a v e r t i s s e m e n t s imi la i re . Ces s o m m a t i o n s , qu i furent r é p é t é e s 
r é g u l i è r e m e n t a u cours de l ' incident , n ' e u r e n t a p p a r e m m e n t a u c u n effet. 

4. Arrivée des policiers de l'ARV sud 

30. V e r s 19 h 1, l 'ARV sud a r r iva sur les l ieux avec les policiers D et A. 
Le policier D rejoigni t le policier B à l ' a r r i è re du b â t i m e n t . Le policier A 
rejoignit le policier C devan t l ' a p p a r t e m e n t . 

31 . Aprè s l 'a r r ivée du policier D , le policier B r é e x a m i n a sa posi t ion et 
e s t i m a qu 'e l l e n ' é ta i t pas idéa le p o u r m a î t r i s e r l 'occupant si celui-ci 
décidai t de sor t i r . Le policier B j u g e a p ré fé rab le de se p lacer d e r r i è r e 
deux vo i tu res s t a t i o n n é e s d a n s le p a r k i n g de la cour de l ' au t r e côté 
( a p p a r t e m e n t / c ô t é cour) du m u r du fond. Selon la r e q u é r a n t e , les 
policiers B et D ne c o n s u l t è r e n t pas leurs s u p é r i e u r s p r é s e n t s avan t de 
déc ider de q u i t t e r l eur posi t ion p r o t é g é e d e r r i è r e le m u r et de se 
dép l ace r vers la cour . 

32. Les policiers B et D p r i r en t posi t ion d e r r i è r e les deux véhicules , 
s i tués à q u e l q u e s m è t r e s du m u r du fond. II é ta i t environ 19 h 5. 
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33 . Ils furen t re joints p a r l ' agent de police C a t t a n a c h , m a î t r e - c h i e n de 
la police, afin de pouvoir r ecour i r à un chien policier si l ' occupant t e n t a i t 
de s 'enfuir . L ' agen t C a t t a n a c h a r r iva vers 19 h 17. 

34. Les services de police c h a r g é s de la c i rcu la t ion éc l a i r è r en t les lieux 
pa r un p ro jec teu r fixé à u n m â t t é lescopique ac t ionné pa r un g é n é r a t e u r , 
ce qu i p e r m i t aux policiers de voir n e t t e m e n t m i e u x le p a r k i n g s i tué à 
l ' a r r i è re . 

35. De t e m p s à a u t r e , l ' occupant po in ta i t son a r m e de la f enê t r e de la 
cuis ine sur les policiers qu i se t rouva ien t à l ' a r r iè re de l ' a p p a r t e m e n t . Les 
policiers B et D lui i n t i m è r e n t à m a i n t e s repr i ses l 'o rdre de poser son 
a r m e et de sor t i r . 

5. Tentatives pour localiser Michael Fitzgerald 

36. Alors q u e le siège de l ' a p p a r t e m e n t se poursu iva i t , des t en ta t ives 
furen t faites p o u r local iser Michae l F i tzgera ld . Agissant en fonction des 
in fo rma t ions fournies p a r M e l a n i e Joy , deux in spec t eu r s de police, le 
policier Ellson et le policier R o u t e , p a r t i r e n t à la r e che rche de Michae l 
F i t zge ra ld d a n s des pubs de la local i té . 

37. U n e p h o t o g r a p h i e de Michae l F i t zge ra ld fut e x t r a i t e du doss ier 
d ' u n e c o m p a r u t i o n en ju s t i ce a n t é r i e u r e , l ' in té ressé ayan t é té a r r ê t é en 
s e p t e m b r e 1997 p o u r condu i t e en é t a t d ' ivresse . C e t t e p h o t o g r a p h i e fut 
r e m i s e aux policiers qu i se r e n d i r e n t d a n s les pubs locaux. 

38. D a n s le cad re des r e che rches m e n é e s p o u r r e t r o u v e r Michae l 
F i t zge ra ld , les policiers se t r ouvan t sur les l ieux r e ç u r e n t l ' in format ion 
e r r o n é e q u e Michae l F i t zge ra ld m e s u r a i t 1,72 m, alors qu' i l m e s u r a i t en 
fait 1,79 m. C e t t e in fo rma t ion p rovena i t des pièces du doss ier c o n c e r n a n t 
l ' a r r e s t a t i o n de s e p t e m b r e 1997. 

6. Autres événements survenus entre 19 heures et 20 heures 

39. Soucieux de p r o t é g e r la popu la t ion , les policiers é t ab l i r en t un 
cordon de sécur i t é a u t o u r de l ' i m m e u b l e et o r g a n i s è r e n t l ' évacuat ion des 
en fan t s q u e les p a r e n t s vena i en t c h e r c h e r à la sor t ie de la piscine d ' une 
école avo i s inan te . Les occupan t s des a u t r e s ma i sons r e ç u r e n t l ' o rdre de 
r e s t e r chez eux . 

40. Peu ap rè s l 'arr ivée des a g e n t s de police Evans et Newton , K a t e 
Bel lamy, u n e voisine de Michae l F i tzgera ld , qui se t rouva i t en c o m p a g n i e 
d ' u n e a u t r e voisine, A m a n d a P a r k i n , vint p a r l e r à Me lan i e Joy . Les trois 
f e m m e s se r e n d i r e n t a lors d a n s l ' a p p a r t e m e n t d ' A m a n d a P a r k i n , s i tué à 
une d i s t ance les m e t t a n t hors de d a n g e r . P o u r des ra i sons de sécur i t é , 
elles furent ensu i t e condu i t e s pa r les véhicules de la police au 
c o m m i s s a r i a t de police de Greyfr ia rs (Bedford) où elles a r r i v è r e n t vers 
20 h e u r e s . 
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4 1 . A 19 h 2, l ' inspect r ice Kelly d o n n a l 'ordre de d é p ê c h e r un 
négoc i a t eu r sur les l ieux. 

42. Ve r s 19 h 9 les policiers qu i se t rouva i en t à l ' a r r i è re du b â t i m e n t 
d e m a n d è r e n t si l ' a p p a r t e m e n t c o m p o r t a i t un p r e m i e r é t a g e . Le b r igad ie r -
chef Mor r i s app r i t de M e l a n i e j o y q u e l ' a p p a r t e m e n t se composa i t b ien de 
deux n i v e a u x : le rez -de-chaussée et le p r e m i e r é t a g e . 

43 . Ve r s 19 h 30, le policier A, qui se t rouva i t d e v a n t l ' a p p a r t e m e n t , 
s ' en t r e t i n t avec l ' o p é r a t e u r du F IR et dit : 

« P o u v e z - v o u s c o n s i g n e r d a n s le r e g i s t r e d e s i n c i d e n t s q u ' i l s ' a p p r o c h e t o u j o u r s d e la 

p o r t e d ' e n t r é e et b r a n d i t u n e a r m e . Il n ' o u v r e p a s la p o r t e m a i s vér i f ie q u e son a r m e est 

b i en p o i n t é e s u r n o u s à t r a v e r s la v i t r e (...) » 

44. Q u e l q u e s m i n u t e s plus t a rd , un r appor t s imi la i re fut é tabl i p a r le 
b r igad ie r -chef Phil l ips qui se t rouvai t à l ' a r r i è re du b â t i m e n t : 

«( . . . ) il r e g a r d e t o u t a u t o u r de la p o r t e , q u i s e m b l e d o n n e r s u r la c u i s i n e , e t il v i e n t 

m a i n t e n a n t d e p o i n t e r s o n a r m e v e r s les p o l i c i e r s - t e r m i n é . » 

45. Ve r s 19 h 45, le c o m m i s s a i r e Ba t t l e , c o m m a n d a n t de division 
adjoint du c o m m i s s a r i a t de police de Greyf r ia rs (Bedford) , a r r iva sur les 
l ieux. Il a p p a r t e n a i t au cad re des officiers de police du Bedfordsh i re qui 
ava ien t suivi une fo rmat ion en m a t i è r e de ges t ion des inc iden ts liés à des 
a r m e s à feu. L ' inspec t r ice Kelly lui fit le point de la s i tua t ion et l u i -même 
prit la d i rec t ion des o p é r a t i o n s . D ' a p r è s la r e q u é r a n t e , l ' inspectr ice Kelly 
in forma le c o m m i s s a i r e B a t t l e q u e l ' h o m m e qui se t rouvai t à l ' i n té r i eur 
pouvai t b ien ê t r e Michae l F i t zge ra ld , lequel possédai t des a r m e s à feu 
factices, mais que cela ne pouvai t ê t re conf i rmé. 

46. Vers 20 h 1, l ' agent de police W r i g h t a r r iva sur les l ieux. Il é t a i t le 
consei l ler des o p é r a t i o n s t a c t i q u e s ( fonct ionnai re qui doi t i n t e rven i r d a n s 
tou tes les o p é r a t i o n s de la police i m p l i q u a n t des a r m e s à feu) . Le 
commissa i r e Ba t t l e et le policier W r i g h t p a s s è r e n t en revue le p lan 
a r r ê t é p a r les équ ipes d 'ARV et leur d é p l o i e m e n t , et m a r q u è r e n t l eur 
accord avec les décis ions pr i ses . 

7. Utilisation du téléphone 

47. Aprè s son a r r ivée , le c o m m i s s a i r e Ba t t l e ap p e l a l ' a p p a r t e m e n t de 
son t é l é p h o n e mobile p o u r vérifier q u e le t é l éphone de l ' a p p a r t e m e n t 
fonct ionnai t et q u e le n u m é r o é ta i t le b o n : ce t t e in fo rma t ion pouvai t , 
d ' ap rè s lui, servir aux négoc i a t eu r s lorsqu ' i l s a r r ive ra i en t sur les l ieux. Il 
é ta i t envi ron 20 h 15. 

48. La p r e m i è r e fois, le c o m m i s s a i r e Ba t t l e t o m b a sur le r é p o n d e u r . La 
d e u x i è m e fois, il eu t l 'occupant au bou t du fil. Le c o m m i s s a i r e Ba t t l e (qui , 
selon le G o u v e r n e m e n t , avai t une t rès g r a n d e expé r i ence des pr inc ipes de 
négocia t ion) d i t : «Je m ' appe l l e Steve, j e suis de la police.» Il di t à 
l 'occupant que la ma i son é ta i t encerc lée de policiers et lui d e m a n d a de 



ARRÊT BUBBINS c. ROYAUME-UNI 219 

ne s ' avancer ni vers la f enê t re ni vers les por tes avec son a r m e , ma i s de la 
poser . 

49. Au cours de ce t t e conversa t ion t é l é p h o n i q u e , le commis sa i r e 
B a t t l e d e m a n d a à l ' h o m m e c o m m e n t il s ' appela i t et reçut la r éponse 
« M i c k » . Le c o m m i s s a i r e B a t t l e eut l ' impress ion q u e l ' h o m m e é ta i t ivre. 
En dépi t des efforts p o u r l ' engage r à poursu iv re la conversa t ion , l ' h o m m e 
posa le combiné et la conversa t ion pr i t fin. 

50. Le G o u v e r n e m e n t a in formé la C o u r pa r u n e l e t t r e du 9 s e p t e m b r e 
2002 q u e lorsque l ' occupant i nd iqua au commissa i r e B a t t l e qu ' i l s ' appela i t 
« M i c k » , ce t t e in fo rma t ion fut t r a n s m i s e p a r la r ad io de la police, et les 
policiers se t r o u v a n t sur les l ieux u t i l i sè ren t ce n o m lorsqu ' i ls 
s ' ad r e s sè r en t à l ' in té ressé . Dès récep t ion de ce t t e i n fo rma t ion , le 
r e p r é s e n t a n t légal de la r e q u é r a n t e no t a d a n s les obse rva t ions de celle-ci 
q u e cet « é l é m e n t nouveau » ne l eu r avai t pas é té c o m m u n i q u é au m o m e n t 
de l ' e n q u ê t e . 

51 . P e n d a n t l ' incident (mais à l ' insu de la pol ice) , d e u x a u t r e s coups de 
t é l éphone furent passés à l ' a p p a r t e m e n t . Le p r e m i e r p a r J o h n F i tzgera ld , 
le frère de Michae l F i t zge ra ld , et le second vers 19 h 35 p a r Sean M u r r a y , 
un a m i de Michae l F i tzgera ld . 

52. Ni John F i t zge ra ld ni Sean M u r r a y ne s igna l è r en t à la police leurs 
conversa t ions t é l é p h o n i q u e s avec Michae l F i t zge ra ld , m ê m e s'il en 
ressor ta i t c l a i r e m e n t q u e Michae l F i t zge ra ld avai t compr i s qu ' i l é ta i t 
encerc lé pa r la police. Selon Sean M u r r a y , Michae l F i t zge ra ld avai t l 'air 
fa t igué et lui d i t : «Je crois qu ' i l vont a t t a q u e r la m a i s o n . » Le t é l éphone 
sonna ensu i t e d a n s le vide. 

8. Evénements survenus après 20 heures 

53. L ' inspec t r ice Kelly eut l ' impress ion que l ' incident al lai t se 
p ro longer et, peu a p r è s 20 h e u r e s , elle d o n n a l 'ordre p a r r ad io de 
d é p ê c h e r u n e équ ipe de nu i t et d e m a n d a q u ' u n reg i s t r e fût a p p o r t é sur 
les l ieux. 

54. Vers 20 h 15, le FIR reçu t u n message de l ' i nspec teur de police 
Ellson qui avai t o b t e n u des i n fo rma t ions selon lesquel les vers 18 h 40 
Michae l F i t zge ra ld se t rouva i t au p u b de B la rney S tone . L ' in t é ressé 
sembla i t ê t re d a n s un é t a t d ' éb r i é t é avancé , po r t a i t des j e a n s , une 
chemise grise et n ' ava i t pas de ves ton . C e t t e i n fo rma t ion fut t r a n s m i s e à 
l ' inspectr ice Kelly p a r le p e r s o n n e l de la salle d ' i n fo rma t ion , mais celui-ci 
i nd iqua 18 h 30 c o m m e l ' heu re à laquel le Michae l F i t zge ra ld avait é té vu. 
Ce r e n s e i g n e m e n t vint renforcer l ' idée q u e la p e r s o n n e à l ' i n t é r i eu r de 
l ' a p p a r t e m e n t n ' é t a i t pas Michae l F i t zge ra ld p u i s q u e M e l a n i e J o y avait 
appe lé la police vers 18 h 28. 

55. Ve r s 20 h 19, l ' occupant de l ' a p p a r t e m e n t q u i t t a le rez -de-chaussée 
pour la c h a m b r e à couche r s i tuée à l ' a r r i è r e , au p r e m i e r é t a g e . Il ouvri t la 
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fenê t re à b a t t a n t s et po in t a son a r m e j u s t e au-dessus du r ebord de la 
fenê t re en d i rec t ion du policier D qui se t rouva i t à l ' a r r i è re de 
l ' i m m e u b l e d e r r i è r e un véhicule . La t o u r n u r e q u e p r e n a i e n t les 
é v é n e m e n t s i n q u i é t a les policiers D et B. L 'occupan t poussa son a r m e à 
t r ave r s la f enê t re ouve r t e puis la r e t i r a a p r è s les s e m o n c e s des policiers . 

56. Q u e l q u e s secondes ap rè s ce p r e m i e r inc ident , l ' occupant 
r é a p p a r u t à la f enê t r e ma i s c e t t e fois-ci les policiers p u r e n t le voir 
i n t é g r a l e m e n t . Il é ta i t to rse nu . 

57. L 'occupan t avai t les deux m a i n s j o i n t e s à l ' ex t é r i eu r de la f enê t r e , 
les b r a s t e n d u s . Il t ena i t q u e l q u e chose qu i s embla i t ê t r e u n e a r m e . Il 
couchai t en j o u e les policiers qu i se t rouva i en t d e r r i è r e l ' i m m e u b l e . 
L ' agen t de police C a t t a n a c h p e n s a qu ' i l al lai t ê t r e t ué et se p l a q u a au 
sol. D a n s la dépos i t ion qu ' i l fit ap rès les é v é n e m e n t s , il déc l a r a ce qu i sui t : 

« (...) l ' h o m m e ava i t les b r a s et le p i s t o l e t t e n d u s d e v a n t lui e t q u a n d il l eva 

d é l i b é r é m e n t l ' a r m e à la h a u t e u r d e s y e u x (...) j ' a i r e g a r d é e t j ' a i vu e n o b s e r v a n t p a r ­

d e s s u s la b o u c h e d u c a n o n q u e ses y e u x é t a i e n t s u r le v i s e u r et il s e m b l a i t d i r i g e r son 

a r m e d i r e c t e m e n t s u r m o i . J e m e su is i n s t i n c t i v e m e n t b a i s s é , p e r s u a d é q u e l ' h o m m e m e 

v isa i t d i r e c t e m e n t et j ' é t a i s c o n v a i n c u qu ' i l a l l a i t m e t i r e r d e s s u s . » 

58. Le policier B vit à t r ave r s le v iseur de son a r m e q u e le canon du 
pis tolet s embla i t ê t r e d i r e c t e m e n t b r a q u é sur lui. Il eut peu r pour sa 
p rop re sécur i t é et c r i a : «Pol ice a r m é e . Posez l ' a rme ou j e t i r e .» 

59. L ' occupan t r e s t a d a n s u n e pos i t ion m e n a ç a n t e . Le policier B 
appuya sur la d é t e n t e de sa c a r a b i n e et t i ra un coup qu i a t t e ign i t 
l ' occupant à la po i t r ine . 

60. Le policier B fut i n t e r rogé le 3 m a r s 1998 au siège de la police du 
Bedfordsh i re . Il dit : 

« E t il b r a q u e s o n a r m e , r e g a r d a n t à t r a v e r s le v i s e u r , j e vois le c a n o n de son p i s t o l e t e t 

lu i , le m e i l l e u r m o y e n d e le d é c r i r e , j u s t e c o m m e u n e c ib le d ' e n t r a î n e m e n t d e l a po l i ce , 

q u a n d n o u s a p p r e n o n s à t i r e r , il e s t c a m p é s u r ses p i e d s , il t i e n t d e s d e u x m a i n s le 

p i s t o l e t , q u i e s t à la h a u t e u r d e ses y e u x , j e p e u x voi r le c a n o n d u p i s t o l e t , à t r a v e r s 

m o n v i s e u r , e t j e p e u x vo i r le c a n o n à la h a u t e u r d e ce lu i -c i e t v i s a n t j u s t e v e r s le b a s et 

h o n n ê t e m e n t j e do i s d i r e q u e j ' a i é t é e f f rayé à m o r t (...) J ' a i c r i é « P o l i c e a r m é e . P o s e z 

l ' a r m e o u j e t i r e . » J ' a i c r i é t r è s fort e t c l a i r e m e n t . H m m , il n ' a p a s b o u g é , es t r e s t é 

c o m m e u n roc , pu i s j ' a i p r i s la déc i s i on d ' a p p u y e r s u r la d é t e n t e , j ' a i t i r é u n c o u p q u i 

fut f a t a l . (...) 

J ' a i c r u q u e , s ' i l t i r a i t , j e s e r a i s g r a v e m e n t b l e s s é ou t u é , v o u s a u r i e z d û v o i r la 

d i m e n s i o n d u c a n o n , c ' é t a i t u n e a r m e d e g r o s c a l i b r e , u n r evo lve r , c ' e s t t o u t ce q u e j e 

p o u v a i s vo i r . H m m , et j ' a i p e n s é q u ' i l a l l a i t m e t u e r si j e n e fa i sa i s r i e n . » 

6 1 . La r e q u é r a n t e a t t i r e l ' a t t en t i on su r le fait q u e la dépos i t ion du 
policier B n ' a j a m a i s é té d ivu lguée ni soumise à une inves t iga t ion de la 
police sc ient i f ique, ou à u n e x a m e n publ ic . 

62. U n t é m o i n civil, David H a n l o n , u n h a b i t a n t de la local i té , e n t e n d i t 
la s o m m a t i o n de la police : «Posez vot re a r m e ou nous al lons t i r e r » , suivi 
d ' un coup . Le coup fut t i ré vers 20 h 2 1 . 
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63. Le policier D, qu i se t rouva i t avec le policier B, al lai t v iser lo r sque 
le coup de feu fut t i r é . Dans u n e dépos i t ion faite ap r è s l ' inc ident , il 
déc la ra : 

« J ' a i vu a l o r s q u e l ' a r m e é t a i t t o u j o u r s d a n s ses m a i n s et q u ' i l la t e n a i t d e s d e u x 

m a i n s les b r a s t e n d u s , ce q u i m e l a i s s a s u p p o s e r q u ' i l a l l a i t t i r e r s u r le [po l ic ie r B ] . J ' a i 

r e t i r é le c r a n d e s é c u r i t é d e m o n a r m e , a i r e g a r d é à t r a v e r s le v i s e u r , ai m i s le d o i g t s u r 

la d é t e n t e et m ' a p p r ê t a i s à t i r e r q u a n d j ' a i e n t e n d u u n c o u p . » 

9. Suites immédiates 

64. Les policiers , a c c o m p a g n é s des auxi l ia i res m é d i c a u x déjà sur place, 
p é n é t r è r e n t d a n s l ' i m m e u b l e à 20 h 29. Ils t r o u v è r e n t Michae l F i t zge ra ld 
é t e n d u sur le v e n t r e sur le lit de la c h a m b r e à coucher s i tuée à l ' a r r i è r e d e 
l ' a p p a r t e m e n t . Ils lui a p p o r t è r e n t les p r e m i e r s soins, mais à 20 h 47 le 
décès fut cons t a t é . 

65. Les l ieux furent sécur isés c o m m e le t h é â t r e d ' un c r i m e g rave . 
66. Les policiers a r m é s se r e n d i r e n t au dépôt d ' a r m e s à feu de la 

d i rec t ion de la police où ils d é p o s è r e n t s é p a r é m e n t leurs ca lep ins e t 
r e m i r e n t leurs a r m e s en vue de l ' exper t i se légale . L ' e x a m e n révéla 
q u ' u n e bal le avait é té t i rée pa r l ' a r m e a p p a r t e n a n t au policier B. A u c u n e 
a u t r e a r m e n 'ava i t é t é ut i l isée . 

67. Le pa tho log i s te d u m i n i s t è r e de l ' I n t é r i eu r conf i rma q u e le décès 
é ta i t dû à une b lessure à la po i t r ine causée pa r une balle u n i q u e et q u e la 
conf igura t ion des lésions é ta i t c o h é r e n t e avec la n a r r a t i o n q u e le policier B 
avait faite de la fusi l lade. L ' ana lyse de l ' échant i l lon de s a n g pré levé sur 
Michae l F i t zge ra ld révéla u n e a lcoolémie de 3,52 g/1, q u a n t i t é qu i a u r a i t 
r e n d u soit e x t r ê m e m e n t ivre soit c o m a t e u s e une p e r s o n n e ayant 
l ' hab i tude de c o n s o m m e r m o d é r é m e n t de l 'alcool. 

68 . L ' a r m e de Michae l F i t zge ra ld é ta i t u n e imi t a t i on du pis tolet 
a u t o m a t i q u e Col t cal ibre 45 qui r e s sembla i t à u n e vra ie a r m e et seul u n 
e x a m e n t r è s a t t e n t i f a u r a i t pu p e r m e t t r e de d i re qu ' i l s 'agissai t d ' une 
a r m e factice. 

69. Aprè s le coup de feu, on découvr i t q u e Michae l F i t zge ra ld avait 
passé l ' après -midi à boire . Il avait oublié son ves ton et les clefs de son 
a p p a r t e m e n t d a n s un pub . U n chauffeur de tax i l ' au ra i t vu se d i r iger 
chez lui vers 17 h 45 d a n s un é t a t d e to ta le éb r i é t é . 

10. L'enquête 

70. Ayant é té informé q u e M i c h a e l F i t zge ra ld avait é té a b a t t u , le 
d i r e c t e u r adjoint de la police du Bedfordsh i re , David S tevens , déc ida d e 
saisir de l 'affaire l ' au to r i t é c o m p é t e n t e p o u r i n s t ru i r e les p l a in t e s c o n t r e 
la police (Police Complaints Authority - la « P C A » ) , qu i a insi superv i se ra i t 
l ' e n q u ê t e sur l 'homic ide . 
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71 . M. R o b e r t Davies , con t rô l eu r g é n é r a l de la police de T h a m c s 
Valley, fut dés igné c o m m e e n q u ê t e u r . L ' e n q u ê t e visait e s s e n t i e l l e m e n t à 
é t ab l i r le d é r o u l e m e n t des faits et à d é t e r m i n e r s'il y avai t eu infract ion 
péna l e ou m a n q u e m e n t a u x règles de la police. Au d é b u t de l ' e n q u ê t e , la 
police de T h a m c s Val ley n o m m a un c h a r g é de liaison famil iale pour a ide r 
les p roches de Michae l F i tzgera ld . U n re sponsab le de l ' équipe 
d ' inves t iga t ion rend i t p lus ieurs fois visite à la famille au cours de 
l ' e n q u ê t e jud ic i a i r e pour la t en i r in formée de l ' a v a n c e m e n t de celle-ci. 

72. Les policiers B et W r i g h t ainsi q u e le commis sa i r e Ba t t l e furent 
i n t e r r o g é s au cours de l ' enquê t e . Les a u t r e s policiers qui ava ien t é té 
p r é s e n t s sur les l ieux de l ' incident ou ava ien t eu un rôle à j o u e r au cours 
de celui-ci d é p o s è r e n t c o m m e t é m o i n s et i n d i q u è r e n t que ls ava ien t é té 
leurs rôles et r e sponsab i l i t é s . Les employés civils de la police du 
Bcdfordsh i re firent eux auss i des dépos i t ions de m ê m e q u e des 
pa r t i cu l i e r s , don t la famille de Michae l F i t zge ra ld . Les conversa t ions 
rad io au sein du FIR, qu i sont e n r e g i s t r é e s sur b a n d e m a g n é t i q u e , furent 
t r an sc r i t e s , ainsi q u e la b a n d e m a g n é t i q u e de la salle de con t rô le . U n 
ana lys te c r imino logue faisant p a r t i e de la police de T h a m e s Val ley fut 
c h a r g é d ' e x a m i n e r l ' ensemble des dépos i t ions , les i n t e r r o g a t o i r e s qui 
s ' é ta ien t dé rou lé s a p r è s a v e r t i s s e m e n t et les t r ansc r ip t ions des 
e n r e g i s t r e m e n t s . 

73. Le r a p p o r t é tabl i p a r M. Davies fut soumis à la P C A le 15 m a i 1998. 
U n e copie du r a p p o r t et des é l é m e n t s de p reuve fut envoyée au d i r e c t e u r 
adjoint de la police du Bedfordsh i re et au Director of Public Prosecutions. C e 
d e r n i e r conclut pa r la su i te à l ' absence d ' é l é m e n t s jus t i f i an t l ' ouve r tu re 
d ' une p r o c é d u r e péna l e con t r e tel ou tel policier . 

74. Le 23 j u i n 1998, la P C A envoya au frère de Michae l F i t zge ra ld une 
copie d ' u n e déc l a r a t i on i n t é r i m a i r e sur l ' e n q u ê t e . C e t t e d é c l a r a t i o n avait 
é té dé l ivrée peu de t e m p s ap rè s la p r é s e n t a t i o n du r a p p o r t final de 
M. Davies . D ' a p r è s la déc l a ra t ion , ce r a p p o r t avai t é té r eçu le 15 m a i et 
é ta i t é tayé pa r 160 dépos i t ions , 49 d o c u m e n t s et 11 a n n e x e s c o m p r e n a n t 
des p h o t o g r a p h i e s et des c roquis des l ieux de l ' inc ident . La déc l a r a t i on 
i n t é r i m a i r e concluai t q u e « l ' e n q u ê t e su r la m o r t de Michae l F i t zge ra ld 
[avait] é té m e n é e à la sa t is fact ion de la [PCA]» . Tou jours en j u i n 1998, 
la P C A avisa le frère de Michae l F i t zge ra ld q u e le doss ier sera i t r é e x a m i n é 
pa r u n de ses m e m b r e s à l ' issue de l ' e n q u ê t e . 

75. D a n s son r a p p o r t , M. Davies conclut q u e le policier B n 'ava i t pas 
commis d ' inf rac t ion péna l e et déc l a r a ce qui sui t : 

« J ' a i e x a m i n é les c i r c o n s t a n c e s d e cet i n c i d e n t d a n s le d é t a i l e t m e su i s r e n d u d e u x 

fois s u r les l i e u x . J ' a i lu t o u s les r é c i t s d e s po l i c i e r s q u i a v a i e n t é t é p r é s e n t s et d ' a u t r e s 

d é c l a r a t i o n s d e t é m o i n s a i n s i q u e les e x p e r t i s e s . J ' a i e x a m i n é la t r a n s c r i p t i o n d e 

l ' e n r e g i s t r e m e n t s u r b a n d e m a g n é t i q u e de la sa l l e d ' i n f o r m a t i o n e t d ' a u t r e s 

d o c u m e n t s p e r t i n e n t s . J e su i s c o n v a i n c u q u e le [po l i c i e r B] a c r u s i n c è r e m e n t q u ' i l 

ava i t e n face d e lu i u n i n t r u s m u n i d ' u n e a r m e à feu et q u ' i l c o u r a i t u n d a n g e r 
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i m m i n e n t . Il n e s ava i t p a s q u ' i l n ' é t a i t p a s poss ib le de t i r e r a v e c u n e p a r e i l l e a r m e et il 

d o n n a à l ' h o m m e la poss ib i l i t é d e s o r t i r d e c e t t e s i t u a t i o n d ' e x t r ê m e t e n s i o n . » 

76. M. Davies avai t che rché à savoir pou rquo i il n 'y avai t pas eu de 
n é g o c i a t e u r p r é s e n t sur les l ieux et déc l a r a ce qui suit : 

« D e s d i f f i cu l tés a p p a r u r e n t d a n s u n p r e m i e r t e m p s à o b t e n i r u n n é g o c i a t e u r 

e x p é r i m e n t é . L a pol ice du B e d f o r d s h i r e d i s p o s e d ' u n e é q u i p e d e six n é g o c i a t e u r s d e 

« n i v e a u u n » f o r m é s a u n i v e a u n a t i o n a l (...) et de six n é g o c i a t e u r s d e « n i v e a u d e u x » , 

q u i on t é t é s é l e c t i o n n é s c o m m e p o u v a n t s u i v r e le c o u r s n a t i o n a l d e n é g o c i a t i o n , m a i s 

q u i n ' o n t t o u j o u r s p a s suivi c e t t e f o r m a t i o n . La pol ice a p o u r p r i n c i p e q u ' u n n é g o c i a t e u r 

d e « n i v e a u u n » et un n é g o c i a t e u r d e « n i v e a u d e u x » d o i v e n t ê t r e t o u j o u r s d i s p o n i b l e s , y 

c o m p r i s p e n d a n t les i n t e r v e n t i o n s . M a l h e u r e u s e m e n t , le 26 f év r i e r 1998 , u n e c o n f é r e n c e 

d e n é g o c i a t e u r s se t e n a i t à B r i g h t o n . C i n q d e s six n é g o c i a t e u r s d e « n i v e a u u n » 

a s s i s t a i e n t à c e t t e c o n f é r e n c e . S e l o n le r e g i s t r e , il fut i m p o s s i b l e de j o i n d r e le 

n é g o c i a t e u r d e « n i v e a u u n » r e s t a n t , l ' i n s p e c t e u r M c C a r t . L e r e g i s t r e d e la sa l le 

d ' i n f o r m a t i o n i n d i q u e q u ' i l p a r t i c i p a i t à u n e p a r t i e d e foo tba l l à c inq (.. .). La 

f r u s t r a t i o n p r o v o q u é e p a r c e t t e s i t u a t i o n est p l u s q u ' é v i d e n t e à la l e c t u r e d u r e g i s t r e . 

O n p e u t y l i r e , à l ' h e u r e de 19 h 4 4 : « P a s d e n é g o c i a t e u r d e « n i v e a u u n » d i s p o n i b l e , ils 

son t t o u s à u n e c o n f é r e n c e s e l o n a u t r e info. P a s u n seu l n é g o c i a t e u r d e « n i v e a u u n » 

d i s p o n i b l e . » A 19 h 5 4 , le r e g i s t r e d i t c e c i : « I m p o s s i b l e d e t r o u v e r u n n é g o c i a t e u r 

a u t r e m e n t q u ' e n p a r c o u r a n t la l i s te u n p a r u n p o u r t r o u v e r q u e l q u ' u n q u i veu i l l e b ien 

p a r t i c i p e r — a s t r e i n t e t o t a l e m e n t i n u t i l e ou m i s e s à j o u r r é c e n t e s i n e x a c t e s . Pas d e 

r é p o n s e a u x m e s s a g e s t a t o o e n v o y é s . » A 19 h 56 , on p e u t l i r e : « L ' i n s p . N e t h e r s o l e et 

l ' i n sp . S e a m a r k s , t o u s d e u x d e s n é g o c i a t e u r s d e « n i v e a u d e u x » , son t e n r o u t e ve r s les 

l i e u x . » L ' i n s p e c t e u r d e la sa l le d ' i n f o r m a t i o n d é c l a r e q u ' o n a c h e r c h é à j o i n d r e 

l ' i n s p e c t e u r M c C a r t à la fois c h e z lui et s u r son t a t o o . L ' i n s p e c t e u r M c C a r t d é c l a r e 

q u ' i l ava i t son t é l é p h o n e m o b i l e et s o n t a t o o a v e c lu i , q u ' i l s é t a i e n t t o u s d e u x a l l u m é s 

m a i s q u ' i l n ' a r e ç u a u c u n d e s a p p e l s . J e n ' a i p u é l u c i d e r ce po in t (...) La d i f f icul té 

r e n c o n t r é e p o u r e n t r e r e n c o n t a c t a v e c u n n é g o c i a t e u r d e « n i v e a u u n » m o n t r e à q u e l 

po in t u n e c o o r d i n a t i o n et u n e p l a n i f i c a t i o n d é f i c i e n t e s p e u v e n t c o n d u i r e à u n e r ée l l e 

d i f f icul té o p é r a t i o n n e l l e . L ' é c a r t d a n s les n i v e a u x d e c o m p é t e n c e e n t r e u n n é g o c i a t e u r 

d e « n i v e a u u n » et un n é g o c i a t e u r d e « n i v e a u d e u x » d e v r a i t , d a n s d e s c i r c o n s t a n c e s 

n o r m a l e s , ê t r e n o t a b l e . Si u n n é g o c i a t e u r de « n i v e a u u n » ava i t p u ê t r e d é p ê c h é tou t d e 

s u i t e , la s i t u a t i o n a u r a i t p e u t - ê t r e é t é d i f f é r e n t e . » 

77. M. Davies conc lu t son r a p p o r t en d é c l a r a n t : 

« C e fut un i n c i d e n t t r a g i q u e . M i c h a e l F i t z g e r a l d ava i t s u b i d e s p r e s s i o n s s u r le p l a n 

p e r s o n n e l , c a r il é t a i t a u c h ô m a g e , é t a i t d e p l u s e n p l u s e n d e t t é e t souff ra i t d e la m o r t d e 

s a m è r e . Il b u v a i t d e p l u s e n p l u s et é t a i t a l c o o l i q u e . Il es t t r è s t r i s t e q u e d a n s la nui t d u 

26 fév r i e r la c o n j o n c t i o n d ' u n e n s e m b l e d ' é v é n e m e n t s i n h a b i t u e l s a i t e n t r a î n é s a m o r t . 

P r e m i è r e m e n t , M i c h a e l o u b l i a son v e s t o n et ses clefs d a n s u n p u b ; d e u x i è m e m e n t , 

c o n t r a i r e m e n t à l ' h a b i t u d e , il e s s a y a d ' e n t r e r d a n s s o n a p p a r t e m e n t p a r la f e n ê t r e ; 

t r o i s i è m e m e n t , son a m i e a r r i v a j u s t e a u m o m e n t où il d i s p a r a i s s a i t d a n s la c u i s i n e ; 

q u a t r i è m e m e n t , s o n a m i e le p r i t p o u r u n c a m b r i o l e u r ; c i n q u i è m e m e n t , n i le f rère d e 

M i c h a e l ni son a m i S e a n M u r r a y n e s i g n a l è r e n t à la po l ice l e u r s c o n v e r s a t i o n s 

t é l é p h o n i q u e s avec M i c h a e l ; s i x i è m e m e n t , a u c u n e i n f o r m a t i o n c l a i r e s u r l ' i d e n t i t é de 

M i c h a e l ne p a r v i n t a v a n t le d é c è s ; e t , s e p t i è m e m e n t , M i c h a e l , p o u r u n e r a i s o n ou u n e 

a u t r e , n o u s n e le s a u r o n s j a m a i s , d é c i d a de b r a q u e r son a r m e fac t i ce p o u r p r o v o q u e r la 

po l ice a r m é e . » 
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78. Au cours de l ' e n q u ê t e , q u e l q u e 138 t é m o i n s furent e n t e n d u s . 
79. La r e q u é r a n t e soul igne q u e les t r ansc r ip t ions des appels rad io et 

les m e n t i o n s au reg is t re n 'on t j a m a i s é té c o m m u n i q u é e s , m a l g r é les 
d e m a n d e s fai tes lors de l ' e n q u ê t e u l t é r i e u r e . De plus , le r a p p o r t et les 
conclusions de M. Davies n 'on t j a m a i s é té d ivulgués à la r e q u é r a n t e ou à 
la famille du défunt ni mis à d ispos i t ion aux fins d ' un cont rô le public lors 
de l ' e n q u ê t e . De surcro î t , la r e q u é r a n t e et la famille du défunt n 'on t 
j a m a i s su que 138 t é m o i n s ava ien t é té e n t e n d u s . Le coroner n ' a 
c o m m u n i q u é que 29 déc la ra t ions de t é m o i n s à la famille, qu i n ' a donc 
pas é té en m e s u r e de voir si d ' a u t r e s t émo ins a u r a i e n t dû ê t r e c i tés à 
c o m p a r a î t r e . 

80. P a r u n e l e t t r e en d a t e du 17 s e p t e m b r e 1998, la P C A conf i rma les 
conclusions de l ' e n q u ê t e de la police selon lesquel les les policiers du 
Bedfordsh i re impl iqués d a n s l ' inc ident n ' ava ien t c o m m i s a u c u n e fau te . 
La P C A éta i t convaincue du sé r i eux de l ' e n q u ê t e . 

11. L'enquête du coroner 

81 . La police s igna la le décès à M. David Mor r i s , coroner du 
Bedfordsh i re et du Lu ton . 

82. L ' e n q u ê t e jud ic ia i r e fut ouve r t e le 27 février 1998, puis a jou rnée 
sine die p o u r p e r m e t t r e à la P C A de clore son e n q u ê t e sur les 
c i r cons tances du décès . 

83 . Le 28 ju i l le t 1998, lors d ' u n e aud ience p r é l i m i n a i r e à laque l le 
t o u t e s les p a r t i e s i n t é r e s sées don t la p resse furent invi tées , le coroner 
déc ida q u e les q u a t r e policiers a r m é s deva ien t r e s t e r a n o n y m e s et ne 
deva ien t pas ê t r e identif iés p a r les m é d i a s . Ils s e ra i en t dés ignés pa r A, B, 
C et D, B é t a n t celui qui avai t t i ré le coup fatal . 

84. Le conseil r e p r é s e n t a n t la famil le de Michae l F i t zge ra ld s 'opposa 
f e r m e m e n t à l 'octroi de l ' a n o n y m a t a u x policiers, e s t i m a n t q u e l ' e n q u ê t e 
é ta i t censée se d é r o u l e r p u b l i q u e m e n t et q u e la j u s t i ce devai t ê t r e faite au 
vu et au su de tous d e m a n i è r e ouve r t e , en pa r t i cu l i e r lo r sque des c i toyens 
t rouven t la m o r t de la ma in d ' a g e n t s de l 'E ta t . 

85 . En déc idan t que les policiers a r m é s se ra ien t dés ignés pa r A, B, C et 
D , le coroner a d m e t t a i t que chacun d ' e n t r e eux , et tou t p a r t i c u l i è r e m e n t le 
policier B, avai t v é r i t a b l e m e n t p e u r q u e l u i - m ê m e et sa famille fussent 
ag res sés v e r b a l e m e n t et p h y s i q u e m e n t si son n o m é ta i t d ivulgué , c o m p t e 
t enu de ce qu ' i l vivait p rès des l ieux de l ' incident . Le coroner (selon le 
G o u v e r n e m e n t , mais a u c u n e des p a r t i e s ne le con tes te ) avai t é g a l e m e n t 
en m é m o i r e les m e n a c e s et insu l tes don t le policier B et sa famille ava ien t 
a n t é r i e u r e m e n t é té l 'objet à la su i te d ' u n a u t r e inc iden t , au cours d u q u e l 
a u c u n coup de feu n 'ava i t é té t i r é , et a lors q u e le policier avai t agi 
c o n f o r m é m e n t aux obl iga t ions qu i é t a i e n t les s i ennes . La r e q u é r a n t e 
ind ique q u e ni à l ' aud ience du 28 ju i l l e t ni d ' a i l l eurs au cours de 
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l ' e n q u ê t e p r o p r e m e n t d i te , on n ' a invoqué c o m m e mot i f de cet a n o n y m a t 
le fait q u ' u n policier eû t subi u n e q u e l c o n q u e m e n a c e , et q u ' e n tou t cas les 
m e n a c e s a n t é r i e u r e s à l ' encon t re du policier B n ' é t a i e n t pas en r appor t 
avec un coup de feu et ne pouva ien t ê t r e prises au sér ieux . 

86. Le coroner fit c l a i r e m e n t c o m p r e n d r e qu ' i l é ta i t loisible à 
q u i c o n q u e , y compr i s à la p resse , de dépose r u n e d e m a n d e en levée de la 
décis ion d ' a n o n y m a t , si d ' a u t r e s in fo rma t ions ou c i r cons tances le 
jus t i f i a ien t . 

87. Il reçut les dépos i t ions des t émo ins et les p ièces recuei l l ies au cours 
de l ' e n q u ê t e m e n é e p a r M. Davies . Il e s t i m a q u e les dépos i t ions de 
29 t é m o i n s , dont il cons idéra i t le t é m o i g n a g e c o m m e p e r t i n e n t pour 
é t ab l i r les faits, s e r a i en t d ivulguées . D e l'avis de la r e q u é r a n t e , le coroner 
a indu i t la famil le en e r r e u r q u a n t au n o m b r e de t é m o i n s en in fo rman t 
son conseil lors de l ' audience p r é l i m i n a i r e du 28 ju i l l e t 1998 qu ' i l n 'y 
avai t eu que 80 t é m o i n s envi ron de l ' inc ident , don t 29 ava ien t fait des 
dépos i t ions p e r t i n e n t e s qu i s e ra i en t d ivulguées à l ' aud ience pr inc ipale 
d e v a n t avoir lieu le 24 n o v e m b r e 1998 d a n s le c ad re de l ' e n q u ê t e . 

P a r une l e t t r e d a t é e du 17 n o v e m b r e , le r e p r é s e n t a n t légal de la famille 
sollicita la d ivu lga t ion d ' a u t r e s é l é m e n t s . Le r a p p o r t é tab l i p a r M. Davies 
ne faisait pas p a r t i e des d o c u m e n t s d e m a n d é s . Le coroner déc ida que la 
famille devai t se voir c o m m u n i q u e r les dépos i t ions q u e C et D avaient 
fai tes en qua l i t é de t é m o i n s et celle du commissa i r e Ba t t l e , ainsi q u ' u n 
r écap i tu l a t i f ch rono log ique de tous les é v é n e m e n t s i m p o r t a n t s d ressé à 
p a r t i r des appels rad io . 

88 . Le 24 n o v e m b r e 1998, l ' e n q u ê t e jud ic i a i r e p r o p r e m e n t d i te d é b u t a . 
Le coroner r éso lu t u n e nouvel le fois de p ré se rve r l ' a n o n y m a t de A, B, C et 
D . Il mot iva sa décis ion p a r écri t et avança n o t a m m e n t les ra isons 
su ivan tes : 

« L e s p r i n c i p a l e s r a i s o n s d ' a c c o r d e r l ' a n o n y m a t à ces p o l i c i e r s p r é c i s , o u t r e m a 

c o n n a i s s a n c e e t m o n e x p é r i e n c e de la r é g i o n , son t les s u i v a n t e s : 

a ) L a pol ice d u B e d f o r d s h i r e est u n e p e t i t e é q u i p e a v e c j u s t e u n e p o i g n é e d e po l ic ie r s 

d e r i p o s t e a r m é e . Si l 'on d o n n a i t le n o m d e s po l i c i e r s « A » , « C » et « D » , le pol ic ier B 

r i s q u e r a i t d ' ê t r e i d e n t i f i é p a r d é f a u t . 

b) L e s q u a t r e po l i c i e r s ont t o u s e x p r i m é la c r a i n t e q u e si l e u r n o m é t a i t r e n d u publie-

d a n s ce c o n t e x t e , l e u r v ie p r i v é e e t l e u r s é c u r i t é , a i n s i q u e ce l les d e l e u r s f ami l l e s , 

s e r a i e n t e n d a n g e r . C e r t a i n s d e s po l i c i e r s v iven t à p r o x i m i t é d u l ieu de l ' i n c i d e n t . 

c) S'il se p e u t q u ' a u c u n e m e n a c e n ' é m a n e d e la f a m i l l e d u d é f u n t , d e s a u t e u r s d e 

c r i m e s g r a v e s et v i o l e n t s v i v e n t e t o p è r e n t d a n s la l oca l i t é et l ' i d en t i f i c a t i on de 

m e m b r e s d e l ' é q u i p e d e r i p o s t e a r m é e n e s e r a i t n i d a n s l ' i n t é r ê t d e ces p e r s o n n e s ni 

d a n s l ' i n t é r ê t p u b l i c . » 

89. Le coroner e s t i m a é g a l e m e n t q u e les policiers pouva ien t t é m o i g n e r 
de d e r r i è r e un éc ran . Ils s e r a i en t toutefois vus de lui, des r e p r é s e n t a n t s 
l égaux de c h a c u n e des p a r t i e s et du j u r y . 
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90. L ' e n q u ê t e jud ic i a i r e se d é r o u l a sur q u a t r e jours . 
9 1 . P e n d a n t l ' e n q u ê t e , le coroner c i ta les t é m o i n s à c o m p a r a î t r e et à 

t é m o i g n e r des é v é n e m e n t s qu i ava ien t condui t au décès de Michae l 
F i tzgera ld . Ces t é m o i n s , don t les policiers B, C et D, furent i n t e r r o g é s 
pa r le conseil r e p r é s e n t a n t la famil le . Le j u r y se rend i t sur les l ieux de 
l ' incident . 

92. Le coroner refusa d 'accuei l l i r la d e m a n d e de la famille v isant à 
l ' audi t ion d u n é g o c i a t e u r d e la police d a n s le cad re de l ' enquê t e , car il 
cons idéra i t q u e ce t é m o i g n a g e n ' é t a i t pas p e r t i n e n t , le négoc i a t eu r 
n ' a y a n t j o u é a u c u n rôle d a n s l ' incident . Il refusa en o u t r e d ' a d m e t t r e 
c o m m e preuves les r eg i s t r e s où é t a i e n t cons ignées les c o m m u n i c a t i o n s 
que les pol iciers ava ien t é c h a n g é e s la nui t du 26 février 1998, ainsi q u e 
les fichiers é l ec t ron iques i m p r i m é s , pu i sque ces d o c u m e n t s , pas plus q u e 
le n é g o c i a t e u r de la police, « n ' a u r a i e n t p e r m i s de mieux conna î t r e ou 
c o m p r e n d r e des ques t i ons q u e le j u r y é ta i t de p a r la loi t e n u de t r a i t e r » . 
Toutefo is , à la d e m a n d e du j u r y et du conseil de la famil le , l ' inspec teur 
D e n t o n r e t r a ç a la chronologie des faits de la cause tels qu ' i l s r e s s o r t a i e n t 
des m e s s a g e s r ad io et de la t r ansc r ip t i on des e n r e g i s t r e m e n t s . 

93 . La r e q u é r a n t e soul igne q u e le commis sa i r e Ba t t l e r e c o n n u t au 
cours de l ' e n q u ê t e jud ic i a i r e , lorsqu ' i l fut i n t e r rogé pa r le r e p r é s e n t a n t 
légal de la famille du défun t , qu ' i l n 'ava i t p e u t - ê t r e pas é t é j ud i c i eux de 
sa p a r t de se p r é s e n t e r au défunt c o m m e faisant pa r t i e de la police, 
p u i s q u e les négoc i a t eu r s deva ien t p a r a î t r e n e u t r e s pour i n s t a u r e r la 
confiance e n t r e la p e r s o n n e ass iégée et le négoc ia t eu r . 

94. A l ' issue de l ' e n q u ê t e jud ic i a i r e , le coroner r é s u m a l 'affaire au j u r y 
et , a p r è s avoir e n t e n d u les conclusions des conseils r e p r é s e n t a n t les 
pa r t i e s , il d o n n a les indica t ions su ivan tes q u a n t au d r o i t : 

« J ' e s t i m e , s u r le p l a n d u d r o i t , p o u r d e s r a i s o n s q u e j e n ' a i n u l b e s o i n d e v o u s 

e x p l i q u e r , q u e le s eu l v e r d i c t a u q u e l v o u s p o u v e z a b o u t i r d a n s c e t t e e n q u ê t e - e t c ' e s t 

d a n s ce s e n s q u e j e v o u s e n g a g e à a l l e r - es t u n v e r d i c t d ' h o m i c i d e l éga l s u r la p e r s o n n e 

d e M i c h a e l F i t z g e r a l d . » 

95. Le coroner i nd iqua ensu i t e qu ' i l incombai t au j u r y d ' exp l ique r le 
verdict r e n d u . 

96. Le j u r y r end i t un verdict d ' homic ide légal et y a jouta une 
r e c o m m a n d a t i o n invi tan t le min i s t r e de l ' I n t é r i eu r à i n t e rd i r e les a r m e s 
à feu factices c o m m e celle t rouvée en la possess ion de Michae l F i tzgera ld . 

97. Le 29 n o v e m b r e 1998, un ar t ic le in t i tu lé « L a police savait q u e 
l ' a r m e é ta i t fact ice» p a r u t d a n s le j o u r n a l du d i m a n c h e , le Bedfordshire On 
Sunday. Il y é ta i t i nd iqué q u ' u n e l a b o r a n t i n e , KLate Bel lamy, u n e voisine de 
Michae l F i t zgera ld , avai t in fo rmé la police vers 19 h 45 le soir de l ' incident 
que Michae l F i t zge ra ld avait deux p is to le t s factices chez lui. Le coroner 
é ta i t en possess ion d ' u n e déc l a ra t ion , r éd igée pa r K a t e Bel lamy, d a t é e du 
27 février 1998. C e t t e déc l a ra t ion , é tabl ie le l e n d e m a i n de l ' inc ident , avai t 
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é t é r e m i s e aux e n q u ê t e u r s de la police de T h a m e s Valley. K a t e Bel lamy 
n'y m e n t i o n n a i t pas avoir informé la police, a u m o m e n t des faits, que 
Michae l F i t zge ra ld possédai t des a r m e s factices. Elle déc la ra i t avoir 
e n t e n d u et vu un inc ident se p rodu i re à l ' ex t é r i eu r de l ' a p p a r t e m e n t de 
celui-ci. Elle se t rouva i t chez elle avec A m a n d a P a r k i n e t : 

« (...) n o u s d é c i d â m e s t o u t e s d e u x d e d e s c e n d r e e t d e vo i r si n o u s p o u v i o n s ê t r e d ' u n e 

q u e l c o n q u e a i d e . L o r s q u e n o u s s o r t î m e s d a n s la r u e , M e l a n i e [Joy] p l e u r a i t e n c o r e . U n 

po l i c i e r n o u s d e m a n d a si n o u s p o u v i o n s r e s t e r avec e l l e , ce q u e n o u s a c c e p t â m e s , et il 

n o u s fut conse i l l é d e ne p a s a l l e r d a n s m o n a p p a r t e m e n t et d e r e s t e r é l o i g n é e s d e s 

f e n ê t r e s . D e ce fai t , A m a n d a , M e l a n i e et m o i - m ê m e , n o u s r e n d î m e s d a n s 

l ' a p p a r t e m e n t d ' A m a n d a (...) p u i s n o u s c o m m e n ç â m e s à a p p e l e r t o u s les p u b s de la 

loca l i t é f r é q u e n t é s p a r M i c h a e l p o u r vo i r où il p o u v a i t b i e n ê t r e . L a s e u l e r é p o n s e 

pos i t ive fut ce l le d u p u b de B l a r n c y S t o n e q u i n o u s di t q u e M i c h a e l ava i t é t é a u p u b et 

e n é t a i t r e s s o r t i a v e c d e u x t y p e s d u p u b d e G r a f t o n . » 

98. Q u a n t à ce qu 'e l le savait de Michae l F i t zge ra ld , K a t e Be l lamy 
déc la ra ce qui suit : 

« J e m e su i s r e n d u e à m a i n t e s o c c a s i o n s d a n s l ' a p p a r t e m e n t de M i c h a e l , m a i s p a s 

a u s s i s o u v e n t ces d e r n i e r s t e m p s à c a u s e d e son p r o b l è m e c r o i s s a n t d ' a l coo l , j ' y su is 

p a s s é e la d e r n i è r e fois il y a e n v i r o n u n e s e m a i n e . J e sa i s q u e M i c h a e l p o s s é d a i t d e u x 

a r m e s à feu f ac t i ces q u i é t a i e n t a c c r o c h é e s a u m u r d e s o n s a l o n , a u - d e s s u s d u 

r e n f o n c e m e n t d e l ' e s ca l i e r (...) » 

99. A m a n d a P a r k i n avait t é m o i g n é dans le cad re de l ' e n q u ê t e de 
police, é g a l e m e n t d a t é e du 27 février 1998. C e t t e déc l a r a t i on cadra i t 
avec celle de K a t e Bel lamy et il n ' en r e s so r t a i t pas non plus q u e ce t t e 
p e r s o n n e a u r a i t dit a u x pol ic iers , au m o m e n t de l ' inc ident , q u e les a r m e s 
se t r ouvan t d a n s la ma i son de Michae l F i t zge ra ld é t a i en t des imi t a t ions ou 
q u e l 'occupant des lieux possédai t une a r m e à feu factice. 

12. La procédure de contrôle juridictionnel 

100. Le 17 février 1999, Local Sunday Nevvspapers L imi ted , le 
p r o p r i é t a i r e et é d i t e u r de l ' h e b d o m a d a i r e de la localité de Bedford, 
Bedfordshire On Sunday, déposa une d e m a n d e de con t rô le j u r id i c t i onne l de 
la décis ion du coroner d 'oc t royer l ' anonymat aux policiers A, B, C et D. 

101. Le 29 oc tobre 1999, la d e m a n d e de cont rô le j u r id i c t i onne l fut 
re je tée pa r le j u g e B u r t o n , qu i d é c l a r a : 

« (...) S ' a g i s s a n t d u po l ic ie r B. le coroner p r i t e n c o n s i d é r a t i o n (...) le lait q u ' i l y axai t u n 

i n t é r ê t p u b l i c et é g a l e m e n t u n e n é c e s s i t é p a r t i c u l i è r e d e v i g i l a n c e et u n r i s q u e p o t e n t i e l 

d e b l e s s u r e et d e p r é j u d i c e p o u r B e n t a n t q u e m e m b r e d ' u n g r o u p e d e r i p o s t e a r m é e , e n 

p lus d ' u n a u t r e m o t i f (...), à savo i r sa p e u r l iée à l ' i n c i d e n t a n t é r i e u r q u i c o n s t i t u a i t u n 

m o t i f r a i s o n n a b l e m e n t ob jec t i f e t a v é r é d e c r a i n d r e p o u r sa s é c u r i t é et ce l le de s a 

f a m i l l e . 

La p r é s e n c e d e ces d e u x mo t i f s p e r m e t t a i t , s e l o n m o i , a u coroner de d i r e q u ' i l y avai t 

u n e r a i s o n s u f f i s a n t e d e g a r a n t i r l ' a n o n y m a t à c o n d i t i o n d e p r o c é d e r e n s u i t e (...) à u n 

e x e r c i c e d e m i s e en b a l a n c e . » 
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102. Le j u g e B u r t o n conclut q u e le coroner avait effectué c o r r e c t e m e n t 
l 'exercice de mise en ba l ance et q u e des é l é m e n t s de p reuve lui 
p e r m e t t a i e n t de conc lure q u e l ' a n o n y m a t é t a i t nécessa i re d a n s l ' i n t é rê t 
de la just ice et pour évi ter tou t r i sque de d o m m a g e . 

13. Tentative de la requérante de contester le verdict de l'enquête judiciaire 

103. La r e q u é r a n t e d e m a n d a l ' ass is tance jud ic ia i r e en vue d ' e n g a g e r 
u n e p r o c é d u r e de con t rô le j u r i d i c t i onne l du verdict de l ' e n q u ê t e j ud i c i a i r e . 
C e t t e d e m a n d e et un recours u l t é r i e u r furen t re je tés le 9 m a r s 1999 p a r le 
comi t é local des services d ' a s s i s t ance jud ic i a i r e . 

14. Lettre adressée à la requérante après l'enquête judiciaire par l'autorité 
compétente pour instruire les plaintes contre la police 

104. Aprè s l ' e n q u ê t e jud ic i a i r e , la P C A in fo rma la r e q u é r a n t e , pa r u n e 
l e t t r e d a t é e du 17 d é c e m b r e 1998, q u e l ' e n q u ê t e de la police avait é té 
poussée et avai t r é p o n d u aux p réoccupa t ions de la famil le , qu i c ra igna i t 
q u e la police eût agi t r o p vite et n ' eû t pas é tud ié tou tes les so lu t ions 
possibles . O n pouvai t lire d a n s ce t t e l e t t r e : 

«( . . . ) n i les i n v e s t i g a t i o n s ni l ' e n q u ê t e j u d i c i a i r e q u i s ' en es t su iv i e n ' o n t fait 

a p p a r a î t r e d e s é l é m e n t s q u i p e r m e t t e n t de c o n t e s t e r s é r i e u s e m e n t les a c t i o n s d e la 

po l i ce . A u m o m e n t d u d é c è s d e M i c h a e l , les o p é r a t i o n s d e po l i ce é t a i e n t d i r i g é e s p a r 

u n officier s u p é r i e u r a y a n t u n e t r è s g r a n d e e x p é r i e n c e d e s i n c i d e n t s l iés a u x a r m e s à 

feu et q u i a d é c r i t le s é r i e u x et la p r é p a r a t i o n a v e c l e s q u e l s il ava i t p r i s les d i v e r s e s 

d é c i s i o n s q u i s ' i m p o s a i e n t . 

Il es t a p p a r u c l a i r e m e n t q u e la s i t u a t i o n n ' a u r a i t p a s p u ê t r e e f f i c a c e m e n t m a î t r i s é e 

si les po l i c i e r s a v a i e n t p r i s p l a c e d e r r i è r e le m u r en b r i q u e s à l ' a r r i è r e d e l ' a p p a r t e m e n t . 

C e p o i n t d e v u e fut s o u t e n u p a r les e x p e r t s e n a r m e s à feu d e la po l ice d e T h a m e s V a l l e y 

et c a d r e a v e c les d i r e c t i v e s e t la f o r m a t i o n a u n i v e a u n a t i o n a l . D e s s o m m a t i o n s r é i t é r é e s 

s o n t e x i g é e s p a r le m a n u e l et j e do is d i r e q u e la po l ice a u r a i t é t é e x p o s é e à d e v ives 

c r i t i q u e s si el le n ' a v a i t fait a u c u n e s o m m a t i o n ou e n ava i t fait d e m o i n s n o m b r e u s e s . 

R i e n ne la i ssa i t p r é s u m e r q u e la p r é s e n c e d ' u n n é g o c i a t e u r e x p é r i m e n t é d e n i v e a u 

s u p é r i e u r a u r a i t p e r m i s u n e a u t r e i s s u e . L e s p i è c e s d u d o s s i e r d o n n e n t à p e n s e r le 

c o n t r a i r e , à s avo i r q u e m ê m e si u n te l n é g o c i a t e u r ava i t é t é p r é s e n t a u m o m e n t d u 

c o u p m o r t e l , il ou e l le n ' a u r a i t p a s é t é e n m e s u r e d ' e m p ê c h e r les é v é n e m e n t s q u i o n t 

c o n d u i t a u d é e è s de v o t r e f r è r e . 

La pol ice du B e d f o r d s h i r e a d m e t q u ' i l y a e u con fus ion c e t t e n u i t d à s u r la 

d i s p o n i b i l i t é d e po l i c i e r s a y a n t u n e f o r m a t i o n d e n é g o c i a t i o n d e « n i v e a u u n » p o u r se 

r e n d r e s u r les l i e u x . J ' a i a p p r i s q u e d e s l i s t e s d e po l i c i e r s de g a r d e f i g u r e n t m a i n t e n a n t 

clans l ' o r d i n a t e u r d u c o m m a n d e m e n t d e la po l i ce , ce q u i d e v r a i t r é d u i r e à l ' a v e n i r les 

r i s q u e s d ' a t t e n t e l iés a u x d i f f i cu l t é s q u ' i l y a à j o i n d r e le p e r s o n n e l vou lu . Les p r o b l è m e s 

r e n c o n t r é s s ' e x p l i q u e n t p a r les d é f i c i e n c e s d u s y s t è m e d ' i n f o r m a t i o n a u x q u e l l e s il a 

d é s o r m a i s é t é r e m é d i é . J e n ' e s t i m e p a s q u ' i l y ai t m a t i è r e à a c t i o n d i s c i p l i n a i r e . 

(...)» 
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II. LE D R O I T I N T E R N E P E R T I N E N T 

/. Les enquêtes judiciaires 

105. Les e n q u ê t e s jud ic i a i r e s sont régies p a r la loi de 1988 sur les 
coroners («la loi») et le r è g l e m e n t de 1984 sur les coroners («le 
r è g l e m e n t » ) . En ve r tu de l 'ar t ic le 8 de la loi, u n e e n q u ê t e j ud i c i a i r e est 
condu i t e l o r s q u ' u n e p e r s o n n e décède de m o r t v io lente ou non n a t u r e l l e . 
D a n s le c ad re d ' u n e e n q u ê t e j ud i c i a i r e , telle q u e définie à l ' a r t ic le 11 § 5 b) 
de la loi et à l ' a r t ic le 36 du r è g l e m e n t , un coroner et u n j u r y doivent 
e x a m i n e r et é t ab l i r q u a t r e poin ts e s sen t i e l s : qui é ta i t le dé fun t , et 
c o m m e n t , q u a n d et où il a t rouvé la m o r t . 

106. La r e p r é s e n t a t i o n aux e n q u ê t e s n 'es t pas couver te par 
l ' ass i s tance jud ic i a i r e . Avant avril 1999, il n ' ex is ta i t pas d e dro i t à la 
d ivulga t ion des d o c u m e n t s . D a n s l 'affaire R. v. Hammersmith, ex parte Peach 
(Queen's Bench 1990, p . 211), la Divisional Court a e s t imé q u ' e n l ' absence 
d ' a l l éga t ion à l ' encont re de la famille la j u s t i ce n a t u r e l l e n ' ex igea i t pas la 
d ivulga t ion de d o c u m e n t s à celle-ci et le coroner n 'ava i t pas le pouvoir de 
c o m m u n i q u e r les d o c u m e n t s con t r e le gré de ceux qui les lui avaient 
fournis . Depu i s avril 1999, et c o n c e r n a n t les e n q u ê t e s j ud ic i a i r e s sur les 
décès s u r v e n a n t p e n d a n t u n e g a r d e à vue , il exis te u n e p r é s o m p t i o n 
favorable à la d ivulga t ion , avan t l ' aud ience dans le cadre de l ' enquê te , 
des in fo rma t ions d é t e n u e s p a r les a u t o r i t é s . Selon le p a r a g r a p h e 11 du 
nouveau protocole vo lonta i re sur la d ivu lga t ion , le r a p p o r t de l ' e n q u ê t e u r 
d a n s le c ad re d ' une e n q u ê t e m e n é e p a r la P C A n 'es t pas censé ê t r e 
d ivu lgué avant l ' e n q u ê t e j ud i c i a i r e . Ce la n 'exc lu t toutefois pas q u ' u n tel 
r a p p o r t soit d ivulgué l o r squ ' un officier s u p é r i e u r de police cons idère qu' i l 
se ra i t j u s t e de le faire. C o n f o r m é m e n t au protocole , «i l ou elle doit 
recuei l l i r les vues de la P C A et des p e r s o n n e s ayan t un i n t é r ê t d a n s le 
r a p p o r t . » Si la d ivu lga t ion du r a p p o r t est o r d o n n é e , « les vues et opinions 
d e l ' e n q u ê t e u r doivent ê t r e mises pa r éc r i t» . 

107. Il a é té m a i n t e s fois soul igné d a n s la j u r i s p r u d e n c e i n t e r n e q u ' u n e 
e n q u ê t e jud ic i a i r e ser t à é tab l i r les faits de m a n i è r e inquis i to i re , et non à 
t r a i t e r de la cpiestion de la cu lpabi l i té . Ainsi , le Lord Justice B i n g h a m a 
déc l a r é d a n s l 'affaire R. v. Norlh Humberside Coroner, ex parte Jamieson 
(Queen's Bench 1995, p. 1 ) : 

« I l n ' a p p a r t i e n t p a s a u coroner ou au j u r y d e t r a n c h e r , ou d e p a r a î t r e t r a n c h e r , la 

cp ies t ion d e la r e s p o n s a b i l i t é p é n a l e ou c iv i le , d e d é s i g n e r d e s c o u p a b l e s ou de 

d i s t r i b u e r d e s r e p r o c h e s . C e p r i n c i p e figure à l ' a r t i c l e 42 d u r è g l e m e n t d e 1984 .» 

108. D a n s l 'affaire R. v. Lnner South London Coroner, ex parte Douglas-
Williams (Ail EnglandLaw Reports 1999, vol. 1), la C o u r d ' appe l a précisé le 
pouvoir d ' app réc i a t i on dont dispose un coroner et qu i lui p e r m e t de ne pas 
la isser au j u r y la possibi l i té de r e n d r e ce qu i , au vu des é l é m e n t s de 
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p r euve , est un verdict possible. Lord Woolf, Master of Ihe Rolls, d éc l a r a 
(p. 348) : 

«S ' i l a p p a r a î t à u n coroner, a g i s s a n t r a i s o n n a b l e m e n t et é q u i t a b l e m e n t , q u ' e n r a i s o n 

d e c e r t a i n e s c i r c o n s t a n c e s , d a n s u n e s i t u a t i o n d o n n é e , il n ' e s t p a s d a n s l ' i n t é r ê t d e la 

j u s t i c e d e l a i s se r a u j u r y la pos s ib i l i t é d e r e n d r e u n v e r d i c t p a r t i c u l i e r , il n ' e s t p a s t e n u 

d e l a i s s e r ce v e r d i c t à la d i s c r é t i o n d u j u r y . Il n ' e s t p a s t e n u , p a r e x e m p l e , d e l a i s s e r a u 

j u r y le lois ir d e r e n d r e t o u s les v e r d i c t s p o s s i b l e s u n i q u e m e n t p a r c e qu ' i l e x i s t e d e s 

é l é m e n t s d e p r e u v e t e c h n i q u e s v e n a n t les é t a y e r . Il lui s u i n t d e l a i s s e r a u j u r y les 

v e r d i c t s c|ui r e f l è t e n t d e m a n i è r e r é a l i s t e l ' e s s e n c e d e s p r e u v e s d a n s l e u r e n s e m b l e , 

b a i s s e r a u j u r y t o u s les v e r d i c t s p o s s i b l e s p o u r r a i t d a n s c e r t a i n e s s i t u a t i o n s 

s i m p l e m e n t p r ê t e r à c o n f u s i o n et s u r c h a r g e r le j u r y et si le coroner p a r v i e n t à c e t t e 

c o n c l u s i o n , il ne p e u t ê t r e c r i t i q u é s'il ne la i sse p a s a u j u r y la d i s c r é t i o n d e r e n d r e un 

v e r d i c t p a r t i c u l i e r . » 

109. Il n ' ex i s te pas de dro i t d ' appe l r e l a t i v e m e n t à une e n q u ê t e 
judiciaire et le rôle de la Hig/i Court se l imite à un r é e x a m e n , pa r la voie 
du con t rô le j u r id i c t i onne l ou d'office, c o m m e le prévoit pa r exemple 
l 'ar t ic le 13 §§ 1 et 2 de la loi. C e t ar t ic le s ' app l ique lo r sque , à la d e m a n d e 
ou sous l ' au to r i t é de VAllorney-General, \aHigh Court c o n s t a t e : 

« a ) q u ' u n coroner r e fuse ou n é g l i g e de p r o c é d e r à u n e e n q u ê t e q u i d e v r a i t ê t r e 

e f f e c t u é e ; o u , 

b) s'il a p r o c é d é à u n e e n q u ê t e j u d i c i a i r e , q u e ( p o u r m o t i f d e f r a u d e , r e j e t d e 

p r e u v e s , i r r é g u l a r i t é d e la p r o c é d u r e , i n su f f i s ance d e l ' e n q u ê t e , d é c o u v e r t e d e fa i t s ou 

d ' é l é m e n t s n o u v e a u x ou a u t r e s ) , il est n é c e s s a i r e ou s o u h a i t a b l e d a n s l ' i n t é r ê t d e la 

j u s t i c e q u ' u n e a u t r e e n q u ê t e soit e f f e c t u é e . 

La High Court p e u t -

a ) o r d o n n e r u n e e n q u ê t e j u d i c i a i r e ou , le c a s é c h é a n t , la t e n u e d ' u n e n o u v e l l e 

e n q u ê t e j u d i c i a i r e s u r le d é c è s (...) » 

110. Le G o u v e r n e m e n t et la r e q u é r a n t e appe l l en t l ' a t t en t i on sur 
l 'évolut ion de la j u r i s p r u d e n c e à la l umiè r e de l ' en t r ée en v igueur au 
R o y a u m e - U n i de la loi d e 1998 sur les d ro i t s de l ' h o m m e (Humait Rights 
Acl 1998), en p a r t i c u l i e r : R. (Amin) v. Secretary oj State for Ihe Home 
Department [Home of Lords 2003, p . 5 1 ) ; R. v. Her Majesty's Coroner for Ihe 
Western District of Somerset and Olher, ex parte Middlelon (House of Lords 2004, 
p. 10) ; R. v. Secretary of State for Health, ex parte Mohammed Farooq Khan (Court 
oj Appeal) ; et R. v. Her Majesty's Coroner for Inner Nort h London, ex parte Stanley 
(Court oj Appeal). 

111. L'affaire Amin conce rna i t l 'homicide vo lon ta i re c o m m i s su r la 
p e r s o n n e d ' un d é t e n u p a r un c o d é t e n u souffrant de t roub les m e n t a u x 
incurab les . A u c u n e e n q u ê t e jud ic ia i r e pub l ique n 'avai t j amais é té 
effectuée sur les c i rcons tances de cet homic ide . U n e e n q u ê t e fut m e n é e 
pa r un fonc t ionnai re en exercice des services p é n i t e n t i a i r e s ainsi q u e pa r 
la C o m m i s s i o n pour l 'égal i té rac ia le . Les deux e n q u ê t e s ne furent pas 
m e n é e s en public et la pa r t i c ipa t ion de la famille du défunt y fut 
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m i n i m a l e , voire i n e x i s t a n t e . Aprè s avoir e x a m i n é la j u r i s p r u d e n c e de la 
C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e sur l 'ar t ic le 2 de la Conven t ion , 
Lord B i n g h a m of Cornh i l l conclut q u e les n o r m e s m i n i m a l e s énoncées par 
la C o u r n ' ava ien t pas é té r e spec t ée s . La forme de l ' e n q u ê t e é ta i t 
déf ic iente , c o m p t e t enu en pa r t i cu l i e r de l 'absence d ' u n con t rô le du 
publ ic sur l ' e n q u ê t e , la non-pa r t i c ipa t ion de la famille du défunt et , en ce 
qui conce rne l ' e n q u ê t e officielle, le m a n q u e d ' i n d é p e n d a n c e de l 'agent 
c h a r g é de l ' e n q u ê t e . 

112. L'affaire Khan conce rna i t le décès d 'un enfant de trois ans à la 
su i te d ' u n e g rave faute méd ica le , qu i fut u l t é r i e u r e m e n t r e c o n n u e p a r les 
a u t o r i t é s hosp i ta l iè res au t e r m e d ' une e n q u ê t e i n t e r n e . Aprè s une 
e n q u ê t e policière approfondie , le Crown Prosecution Service e s t i m a qu ' i l n'y 
avai t pas lieu à o u v e r t u r e de p o u r s u i t e s péna les p o u r le décès de l 'enfant . 
La famille n 'ob t in t le droi t de pa r t i c ipe r effect ivement ni à l ' e n q u ê t e 
i n t e r n e ni à celle de la police. La C o u r d ' appe l (le Lord Justice Brooke) 
cons idé ra q u ' a u c u n e des e n q u ê t e s qui ava ien t é té m e n é e s ne 
r empl i s sa i en t les obl iga t ions p r o c é d u r a l e s m i n i m a au t i t r e de l 'ar t icle 2 
de la Conven t ion . Le Lord Justice Brooke j u g e a lui auss i q u ' u n e p r o c é d u r e 
d ' e n q u ê t e jud ic i a i r e i n d é p e n d a n t e sur le décès de l 'enfant pou r ra i t 
sa t isfai re aux obl iga t ions p rocédu ra l e s de l 'E ta t , ma i s u n i q u e m e n t si elle 
p e r m e t t a i t à la famil le d'y pa r t i c ipe r ef fec t ivement g râce à un 
financement p a r la voie de l ' a ss i s tance jud ic i a i r e . 

113. L'affaire Stanley concerna i t l 'homicide d ' u n civil p a r des policiers 
qu i ava ien t cru à tor t q u e celui-ci é t a i t a r m é . U n e e n q u ê t e jud ic i a i r e fut 
m e n é e sur les c i rcons tances de l 'homicide . Le j u r y p r o n o n ç a un verdict 
ouver t . Saisie d ' une d e m a n d e de cont rô le j u r i d i c t i onne l pa r la famil le du 
défunt , la High Court o r d o n n a l ' annu la t i on du verdic t et la t e n u e d 'une 
nouvel le e n q u ê t e pa r un a u t r e coroner. La High Court (le j u g e Silber) 
c o n s t a t a un ce r t a in n o m b r e de l acunes d a n s la condu i t e de la p r o c é d u r e : 
p r e m i è r e m e n t , le coroner avait p e r m i s q u e le j u r y pr î t conna i ssance 
d ' é l é m e n t s se r a p p o r t a n t à des c o n d a m n a t i o n s péna le s a n t é r i e u r e s du 
défunt , b ien qu ' i ls ne fussent pas p e r t i n e n t s ; d e u x i è m e m e n t , le coroner 
avait p e r m i s q u e le j u r y prî t conna i s sance de la conclusion du Crown 
Prosecution Service au t e r m e de l ' enquê te de la police sur l 'homicide 
d ' ap rè s laque l le les p reuves é t a i en t insuff isantes p o u r jus t i f i e r des 
pou r su i t e s péna le s con t re les policiers i m p l i q u é s ; t r o i s i è m e m e n t , le 
coroner a u r a i t dû recuei l l i r l 'avis d ' e x p e r t s i n d é p e n d a n t s su r le point de 
savoir si l 'u t i l i sa t ion d ' a r m e s à feu p a r les policiers , d a n s les 
c i rcons tances en cause , avai t é té j u s t i f i é e ; q u a t r i è m e m e n t , à la l umiè r e 
d ' u n e accusa t ion crédib le à tout le moins d 'homic ide involon ta i re par les 
policiers imp l iqués , le coroner n ' ava i t pas jus t i f ié sa décis ion en exp l iquan t , 
fût-ce b r i è v e m e n t , p o u r q u o i il n ' é t a i t pas p r ê t à laisser au j u r y la 
possibi l i té de r e n d r e des verdic ts q u e la famille souha i t a i t le voir 
envisager . Sur ce point , le j u g e Silber a e s t imé «qu ' i l [é ta i t ] excep t ionne l 
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q u ' u n coroner n ' exp l iqufâ t ] pas , ne [fût]-ce q u e b r i è v e m e n t , pou rquo i il 
n ' [ é t a i t ] pas p r ê t à p e r m e t t r e au j u r y d ' e x a m i n e r u n verdic t d e m a n d é 
p a r la famil le du défunt e t en r a p p o r t avec leque l q u e l q u e s p reuves 
p e r t i n e n t e s ex i s t [ a i ] en t ». 

2. La loi de 1976 sur les accidents mortels 

114. La loi de 1976 sur les acc idents mor t e l s (Fatal Accidents Act 1976) 
confère u n dro i t d ' ac t ion e n cas d ' ac tes i l l icites e n t r a î n a n t la m o r t . 
L 'a r t i c le 1 § 1 en est ainsi l ibe l lé : 

«S i le d é c è s r é s u l t e d ' u n a c t e i l l i c i t e , d ' u n e n é g l i g e n c e ou d ' u n m a n q u e m e n t te l q u ' e n 

l ' a b s e n c e d e d é c è s il a u r a i t h a b i l i t é la v i c t i m e à e n g a g e r u n e a c t i o n et à r é c l a m e r d e s 

d o m m a g e s - i n t é r ê t s p o u r le p r é j u d i c e s u b i , la p e r s o n n e q u i a u r a i t é t é d é c l a r é e 

r e s p o n s a b l e si le d é c è s n ' é t a i t p a s a d v e n u p e u t fa i re l 'objet d ' u n e a c t i o n e n d o m m a g e s -

i n t é r ê t s , n o n o b s t a n t le d é c è s de la v i c t i m e . » 

Le dro i t d ' ac t ion prévu pa r ce t t e loi n ' a p p a r t i e n t toutefois q u ' a u x 
p e r s o n n e s qui é t a i e n t à la c h a r g e du défunt (ar t ic le 1 § 2, qu i p e r m e t à 
ces p e r s o n n e s d ' ob t en i r r é p a r a t i o n pour l eu r pré judice m a t é r i e l ) . Si le 
défunt n 'ava i t pas de p e r s o n n e s à c h a r g e , il n 'y a pas de p e r t e ma t é r i e l l e 
suscept ib le d ' i n d e m n i s a t i o n . U n e i n d e m n i t é d e deu i l (fixée à 7 500 livres 
s te r l ing) ne peu t ê t r e o b t e n u e q u e p a r les p a r e n t s d ' u n enfan t âgé de 
moins de dix-hui t ans (ar t ic le 1 A § 2) . Les frais funéra i res peuven t ê t r e 
recouvrés (ar t ic le 3 § 5) . 

115. La loi sur les acc iden ts mor t e l s ne prévoi t a u c u n e ac t ion p o u r un 
défunt qui ne laisse pas de p e r s o n n e s à c h a r g e , ou qui ne t o m b e pas d a n s la 
ca t égor i e l imi tée des p e r s o n n e s s u s m e n t i o n n é e s . Le dro i t ang la i s ne 
r econna î t pas l 'homicide vo lon ta i re c o m m e infract ion. 

3. La loi de 1934 portant diverses dispositions de réforme du droit 

116. La loi de 1934 p o r t a n t d iverses d isposi t ions de ré fo rme du droi t 
(Law Rejorm (Miscellaneous Provisions) Act 1934) prévoi t la survivance des 
dro i t s d ' ac t ion d a n s le p a t r i m o i n e successora l du défun t . L 'ar t ic le 1 § 1 
de ladi te loi c o m p o r t e ainsi le passage su ivant : 

« S o u s r é s e r v e d e s d i s p o s i t i o n s du p r é s e n t a r t i c l e , les d r o i t s d ' a c t i o n s u b s i s t a n t c o n t r e 

u n e p e r s o n n e o u p o s s é d é s p a r u n e p e r s o n n e s o n t v e r s é s a u p a s s i f ou à l 'actif, s e lon le c a s , 

d e s o n p a t r i m o i n e s u c c e s s o r a l à s o n d é c è s si ce lu i -c i a d v i e n t a p r è s l ' e n t r é e e n v i g u e u r d e 

la p r é s e n t e lo i .» 

Ce sys tème p e r m e t l ' ob ten t ion pour le c o m p t e de la succession de 
d o m m a g e s - i n t é r ê t s pour les p e r t e s subies p a r le défunt avan t sa mor t , y 
compr i s celles r e v ê t a n t un c a r a c t è r e non m a t é r i e l . P e u v e n t ainsi ê t r e 
p e r ç u s des d o m m a g e s - i n t é r ê t s p o u r la d o u l e u r e t la souffrance éprouvées 
e n t r e Pinfiiction des b lessures et la m o r t . Lo r sque le décès est i n s t a n t a n é 
ou lo r sque l 'on ne p e u t d é m o n t r e r q u e le défunt a éprouvé d o u l e u r et 
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souffrance avan t son décès , la loi de 1934 ne p e r m e t pas d ' ob t en i r des 
d o m m a g e s - i n t é r ê t s et seuls les frais funéra i res p e u v e n t a lors ê t r e 
recouvrés . 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 2 DE LA 
C O N V E N T I O N 

117. La r e q u é r a n t e sou t i en t q u e Michae l F i tzgera ld a é té t ué p a r des 
a g e n t s de l 'E ta t d é f e n d e u r d a n s des c i r cons tances qui ne sont pas 
compa t ib l e s avec les ex igences ma té r i e l l e s de l 'ar t icle 2 de la 
Conven t ion . D e p lus , l ' e n q u ê t e su r l 'homicide n ' a u r a i t pas é té conforme 
aux obl iga t ions p rocédu ra l e s de l 'E ta t d é f e n d e u r au t i t r e de ce m ê m e 
ar t ic le . L 'a r t i c le 2 est libellé c o m m e suit : 

« 1. Le d r o i t de t o u t e p e r s o n n e à l a vie est p r o t é g é p a r la loi . L a m o r t n e p e u t ê t r e 

in f l igée à q u i c o n q u e i n t e n t i o n n e l l e m e n t , s a u f e n e x é c u t i o n d ' u n e s e n t e n c e c a p i t a l e 

p r o n o n c é e p a r u n t r i b u n a l a u c a s o ù le dé l i t e s t p u n i de c e t t e p e i n e p a r la loi. 

2. L a m o r t n ' e s t p a s c o n s i d é r é e c o m m e inf l igée e n v i o l a t i o n d e cet a r t i c l e d a n s les c a s 

où e l le r é s u l t e r a i t d ' u n r e c o u r s à la force r e n d u a b s o l u m e n t n é c e s s a i r e : 

a ) p o u r a s s u r e r la d é f e n s e d e t o u t e p e r s o n n e c o n t r e la v i o l e n c e i l l éga l e ; 

b) p o u r e f f e c t u e r u n e a r r e s t a t i o n r é g u l i è r e ou p o u r e m p ê c h e r l ' é v a s i o n d ' u n e 
p e r s o n n e r é g u l i è r e m e n t d é t e n u e ; 

c) p o u r r é p r i m e r , c o n f o r m é m e n t à la loi, u n e é m e u t e ou u n e i n s u r r e c t i o n . » 

118. Le G o u v e r n e m e n t c o n t e s t e ces deux a l léga t ions . 
(...) 

B. A p p r é c i a t i o n de la C o u r 

(...) 

a) Les actions du policier B et la préparation ainsi que le contrôle de 
l'opération 

i. Les actions du policier B 

138. La C o u r n ' a a u c u n e ra i son de d o u t e r q u e le policier B ait 
s i n c è r e m e n t cru q u e sa vie é ta i t en d a n g e r et qu ' i l devai t ouvr i r le feu sur 
Michae l F i t zgera ld afin de se p r o t é g e r et de p r o t é g e r ses col lègues . Elle 
rappe l le à cet éga rd que l 'usage de la force pa r des a g e n t s de l 'E ta t pour 
a t t e i n d r e l 'un des objectifs énoncés au p a r a g r a p h e 2 de l 'ar t icle 2 de la 
Conven t i on peu t se jus t i f ie r au r e g a r d de ce t t e d ispos i t ion lorsqu ' i l se 
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fonde sur une convict ion h o n n ê t e cons idé rée , p o u r de b o n n e s ra i sons , 
c o m m e valable à l ' époque des é v é n e m e n t s mais qui se révèle ensu i t e 
e r r o n é e . Aff i rmer le c o n t r a i r e impose ra i t à l 'E ta t et à ses a g e n t s c h a r g é s 
de l ' appl ica t ion des lois u n e c h a r g e i r réa l i s te qu i r i sque ra i t de s ' exercer 
aux d é p e n s de leur vie et de celle d ' a u t r u i (McCann et autres [c. Royaume-
Uni, a r r ê t du 27 s e p t e m b r e 1995, série A n" 324] , pp . 58-59, § 2 0 0 ; 
Andronicou et Constanlinou c. Chypre, a r r ê t du 9 oc tobre 1997, Recueil [des 
arrêts et décisions] 1997-VI, p . 2107, § 192; et Brady c. Royaume-Uni ( d é c ) , 
n" 55151/00, 3 avril 2001) . 

139. La C o u r a joute é g a l e m e n t à cet éga rd qu 'e l l e ne s a u r a i t , en 
réf léchissant d a n s la s é r én i t é des dé l ibé ra t ions , s u b s t i t u e r sa p rop re 
a p p r é c i a t i o n de la s i t ua t ion à celle de l ' agent qu i a d û réag i r , d a n s le feu 
de l 'ac t ion, à ce qu ' i l percevai t s i n c è r e m e n t c o m m e un d a n g e r afin de 
sauver sa vie (voir, mutatis mutandis, Andronicou et Constanlinou, p r éc i t é , 
p . 2107, § 192). Le policier B s'est t rouvé confronté à un h o m m e qu i 
d i r igea i t un pis to le t sur lui, avai t ignoré les s o m m a t i o n s de se r e n d r e e t , 
en dépi t de celles-ci, avai t d o n n é pa r m o m e n t s la n e t t e impress ion qu ' i l 
al lai t ouvri r le feu. Il y a lieu de re lever q u e m ê m e avant de t i r e r le coup 
m o r t e l , le policier B avait fait une d e r n i è r e s o m m a t i o n , r e s t ée sans effet. 

140. La C o u r e s t ime que , d a n s les c i r cons tances de la cause , le recours à 
la force m e u r t r i è r e , q u o i q u e t rès r e g r e t t a b l e , n ' a pas é té d i s p r o p o r t i o n n é et 
n ' a pas o u t r e p a s s é les l imi tes de ce qui é ta i t a b s o l u m e n t nécessa i re p o u r 
évi ter ce q u e le policier B avai t h o n n ê t e m e n t pe rçu c o m m e é t a n t u n 
d a n g e r réel et i m m i n e n t m e n a ç a n t sa vie et celle de ses col lègues . 

ii. La préparation et la direction de l'opération 

141. En p rocédan t à l ' éva lua t ion de la p h a s e de p r é p a r a t i o n et de 
d i rec t ion de l ' opé ra t ion sous l 'angle de l 'ar t icle 2 de la C o n v e n t i o n , la 
C o u r doit cons idé re r tout p a r t i c u l i è r e m e n t le con t ex t e d a n s leque l 
l ' accident s 'est p rodu i t ainsi q u e la m a n i è r e do n t la s i tua t ion a évolué. 
Son u n i q u e souci doit ê t r e de d é t e r m i n e r si, d a n s ces condi t ions , la 
p r é p a r a t i o n et la d i rec t ion d e l ' opé ra t ion à l ' ex té r i eu r de l ' a p p a r t e m e n t 
de Michae l F i t zge ra ld m o n t r e n t q u e les a u t o r i t é s ont déployé la vigilance 
voulue pour q u e tou t e mise en d a n g e r de la vie de Michae l F i t zge ra ld fût 
r é d u i t e au m i n i m u m et qu ' e l l e s n 'on t pas fait p r euve de négl igence d a n s le 
choix des m e s u r e s pr ises (Andronicou et Constanlinou, p réc i t é , p. 2102, 
§§ 181-182). 

142. La C o u r relève d ' e m b l é e q u e l ' opéra t ion de police a é t é m o n t é e 
en r éponse à l ' i nqu ié tude p rovoquée chez Me lan i e J o y pa r la p ré sence d ' un 
i n t r u s d a n s l ' a p p a r t e m e n t d e Michae l F i t zge ra ld et p a r sa c r a i n t e q u e 
Michae l F i t zge ra ld fût en d a n g e r . C e t t e c r a i n t e s emble avoir é té 
conf i rmée lo r sque l 'un des deux policiers qui é t a i en t a r r ivés sur les l ieux 
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vit u n h o m m e a r m é à l ' i n t é r i eu r de l ' a p p a r t e m e n t de Michae l F i tzgera ld . 
C e t t e scène , c l a i r e m e n t a l a r m a n t e pu i sque l ' h o m m e p o i n t a u n pistolet 
sur le policier, p rovoqua une opé ra t i on de police d ' e n v e r g u r e , dont 
l 'appel à des pol iciers a r m é s puis le p o s i t i o n n e m e n t de ceux-ci d e v a n t et 
d e r r i è r e l ' a p p a r t e m e n t . 

143. Il y a lieu é g a l e m e n t de re lever q u e p a r la su i te c e t t e opé ra t i on a 
é té m e n é e sous la d i rec t ion c o n s t a n t e d'officiers de police e x p é r i m e n t é s et 
q u e le d é p l o i e m e n t des policiers a r m é s a é t é vérifié et app rouvé p a r les 
consei l lers en a r m e s t a c t i q u e s d é p ê c h é s sur les l ieux. 

144. O n ne peu t con t e s t e r q u e la police s 'est cons idé rée c o m m e 
imp l iquée d a n s u n e s i tua t ion t e n d u e avec un h o m m e a r m é et qu ' i l fallait 
p r e n d r e des m e s u r e s pour p r o t é g e r la popu la t ion . La police é tabl i t un 
cordon de sécur i t é a u t o u r de la zone afin d ' é c a r t e r t ou t e m e n a c e pour la 
vie des pa s san t s et , lo r sque la nui t fut t o m b é e , elle éc la i ra les a l e n t o u r s de 
l ' a p p a r t e m e n t de façon à accro î t re la visibili té et à m i n i m i s e r le r i sque 
d ' e r r e u r d a n s le cas d ' un é c h a n g e de coups de feu. Il est aussi 
incon tes t ab le q u e la tens ion ne s 'est j a m a i s r e l âchée . L ' h o m m e fut 
ape rçu à p lus ieurs repr i ses en t r a in de b r a n d i r une a r m e à feu de 
m a n i è r e m e n a ç a n t e et à p lus ieurs repr i ses il p r i t la posi t ion de q u e l q u ' u n 
p rê t à t i rer . La r e q u é r a n t e n ' a pas d o n n é à e n t e n d r e q u e l ' a r m e n 'avai t 
pas l 'air d ' une vra ie ou q u e les policiers se t r o u v a n t sur les l ieux a u r a i e n t 
pu dev iner qu ' i l s 'agissai t d ' u n e a r m e factice c o m p t e t enu de la fo rmat ion 
qu ' i ls ava ien t d a n s le d o m a i n e des a r m e s à feu. 

145. En ce qu i conce rne la p ro t ec t i on de l ' individu à l ' i n t é r i eu r de 
l ' a p p a r t e m e n t , il convient d 'observer q u e la police avai t p o u r pr inc ipa le 
p r éoccupa t ion de sor t i r de l ' impasse en u san t de pe r suas ion . Elle adressa 
de n o m b r e u s e s s o m m a t i o n s à l ' i n té ressé , auque l elle offrit m a i n t e s 
occasions de se r e n d r e . Il n ' e n eu t cu re . 

146. Il est r e g r e t t a b l e qu ' i l n 'y ait pas eu de n é g o c i a t e u r e x p é r i m e n t é 
sur les l ieux de l ' incident pour m e t t r e un t e r m e au s iège, en pa r t i cu l i e r en 
exp l iquan t à Michae l F i t zge ra ld p o u r q u o i l ' opé ra t ion avai t é té m o n t é e et 
en lui r é i t é r a n t l ' a s su rance qu ' i l ne r i sque ra i t r i en s'il posai t son a r m e . 
A u c u n e expl ica t ion n ' a é té fournie sur le fait qu ' i l n ' a i t j a m a i s é té 
ind iqué à Me lan i e J o y ou à un voisin q u e l ' h o m m e qui se t rouvai t à 
l ' i n t é r i eu r de l ' a p p a r t e m e n t s 'é ta i t identif ié pa r t é l éphone au 
c o m m i s s a i r e Ba t t l e c o m m e é t an t « M i c k » afin de voir si « M i c k » pouvai t 
en réa l i té ê t r e M i c h a e l F i t zge ra ld . M e l a n i e J o y le conna issa i t sous ce 
diminut i f . Elle savait é g a l e m e n t qu ' i l avait un p r o b l è m e d'alcool, et le 
c o m m i s s a i r e Ba t t l e avai t eu l ' impress ion au cours de la conversa t ion 
t é l é p h o n i q u e q u e l ' h o m m e qui se t rouva i t à l ' i n t é r i eu r de l ' a p p a r t e m e n t 
é ta i t ivre. Me lan i e J o y avait auss i in formé la police tou t au d é b u t de 
l ' incident q u e M i c h a e l F i t zge ra ld possédai t des a r m e s factices chez lui. 
C o m m e les efforts de la police pour savoir où se t rouva i t Michae l 
F i t zge ra ld n ' ava i en t pas about i p e n d a n t ce laps d e t e m p s , on ne peut 
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exc lure q u e , si elle avait vérifié ces po in t s , la police a u r a i t é té m i e u x à 
m ê m e de se r e n d r e c o m p t e q u e l ' individu qu 'e l le avai t pr is p o u r un 
i n t r u s a r m é dans l ' a p p a r t e m e n t n ' é t a i t a u t r e q u e Michae l F i t zge ra ld , en 
é t a t d ' éb r i é t é et u n pis tolet factice à la m a i n . 

147. C e l a di t , la C o u r doit faire p r e u v e de p r u d e n c e q u a n d elle 
r é e x a m i n e les é v é n e m e n t s avec le bénéfice d u recul . Elle re lève q u e , vu 
la q u a n t i t é d 'alcool abso rbée par Michae l F i t zge ra ld , il n ' ex i s te a u c u n e 
g a r a n t i e q u ' u n négoc i a t eu r e x p é r i m e n t é a u r a i t m i e u x réuss i q u e le 
commis sa i r e Ba t t l e à d é n o u e r pac i f i quemen t la s i tua t ion . Michae l 
F i t zge ra ld a toujours é té conscient que la police é ta i t p r é s e n t e à 
l ' ex t é r i eu r de son a p p a r t e m e n t , et il a p o u r t a n t pe r s i s t é d a n s ses ges tes 
m e n a ç a n t s avec son a r m e . A a u c u n m o m e n t la police n ' a eu 
conf i rmat ion q u e l ' h o m m e qu i se t rouva i t d a n s l ' a p p a r t e m e n t é ta i t 
Michae l F i t zge ra ld . M e l a n i e Joy avait crié son nom à t r ave r s la boî te 
aux l e t t r e s sans ob ten i r de r éponse . E n o u t r e , les p e r s o n n e s i n t e r r o g é e s 
sur l ' endro i t où Michae l F i t zge ra ld avai t é té vu en d e r n i e r ava ien t 
e s t imé qu ' i l avait q u i t t é le Bla rney S tone à 18 h 40. Me lan i e Joy , pa r 
a i l leurs , avai t a p e r ç u un h o m m e se h isser avec difficulté d a n s 
l ' a p p a r t e m e n t p a r la f enê t re d ' en bas vers 18 h 25. L ' h e u r e la issai t à 
p e n s e r q u e l ' h o m m e n ' é t a i t pas M i c h a e l F i t zge ra ld . C e r t e s , le 
commis sa i r e Ba t t l e s ' é ta i t e n t r e t e n u au t é l éphone avec l ' h o m m e qui se 
t rouvai t à l ' i n t é r i eu r de l ' a p p a r t e m e n t à 20 h e u r e s et avai t appr i s qu ' i l 
s ' appela i t « M i c k » . C e t t e nouvel le i n fo rma t ion fut t r a n s m i s e aux 
policiers a r m é s et c 'é ta i t m a n i f e s t e m e n t là u n é l é m e n t à p r e n d r e en 
c o m p t e p o u r é tab l i r l ' i den t i t é de cet h o m m e . La C o u r ne cons idère 
toutefois pas q u ' à elle seule c e t t e in fo rma t ion a u r a i t dû 
i m m é d i a t e m e n t a m e n e r la police à modif ier sa t a c t i q u e . Les officiers 
s u p é r i e u r s de police se t r ouvan t en p r e m i è r e l igne c o n t i n u è r e n t à 
p e n s e r qu ' i l fallait t e m p o r i s e r en a t t e n d a n t u n e so lu t ion pacif ique. 

148. D a n s ces c i r cons tances , la C o u r e s t ime qu ' i l ne peu t ê t r e r e p r o c h é 
aux officiers s u p é r i e u r s de ne pas avoir r e t i r é les policiers a r m é s de 
d e r r i è r e l ' a p p a r t e m e n t . C o m m e elle l 'a déjà no té , l ' oppor tun i t é de les 
pos i t i onne r à cet endro i t a é té soupesée et app rouvée pa r des policiers 
e x p é r i m e n t é s , et la cha îne de c o m m a n d e m e n t n ' a j a m a i s é t é r o m p u e . La 
C o u r re lève en o u t r e q u ' a u m o m e n t où le coup fatal a é t é t i ré , les policiers 
a r m é s qu i ava ien t pris posi t ion d e r r i è r e l ' a p p a r t e m e n t é t a i en t consc ients 
du fait qu ' i l s é t a i e n t survei l lés p a r u n e f enê t r e du p r e m i e r é t a g e . 

S u r t o u t , il s emble q u e la police n ' a i t voulu à a u c u n m o m e n t p réc ip i t e r 
les choses , mais qu 'e l le ait che rché à d é n o u e r la s i tua t ion sans recour i r à la 
force m e u r t r i è r e ou à u n e t a c t i q u e qu i eû t pu p rovoque r u n e r éac t ion 
v io lente de l ' h o m m e se t r ouvan t d a n s l ' a p p a r t e m e n t . Il est significatif à 
cet é g a r d q u e l ' inspect r ice Kelly ait o r d o n n é u n e i n t e rven t ion du 
pe r sonne l de nui t , ce qu i d é m o n t r e une f e rme i n t e n t i o n d 'év i te r u n e 
conf ron ta t ion et t o u t e effusion de sang . 
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149. La C o u r ne peu t ê t r e d 'accord avec la t hè se de la r e q u é r a n t e selon 
laque l le la m a n i è r e dont l ' opéra t ion a é té p r é p a r é e et exécu tée conduisa i t 
i n é v i t a b l e m e n t à t u e r Michae l F i t zge ra ld . Il convient de r a p p e l e r que 
l ' incident fut d ' u n e d u r é e r e l a t i v e m e n t brève et qu ' i l p r é s e n t a m a i n t s 
r i sques . P e n d a n t ce laps de t e m p s , il fallut p r e n d r e des décisions 
opé ra t i onne l l e s au fur et à m e s u r e q u e la s i t ua t ion évoluai t et q u e l 'on 
disposai t de plus d ' i n fo rma t ions . L ' inc ident se t e r m i n a b r u s q u e m e n t e t 
t r a g i q u e m e n t . 

150. La C o u r no te en o u t r e - et a u c u n a r g u m e n t n ' a é té p r é s e n t é en 
sens con t r a i r e - q u e le r ecours aux a r m e s à feu p a r la police a insi q u e la 
condu i t e des opé ra t i ons de police de ce g e n r e é t a i en t régis p a r le droi t 
i n t e r n e et q u ' u n sys t ème de g a r a n t i e s effectives et suff isantes exis te pour 
p réven i r le r ecours a r b i t r a i r e à la force m e u r t r i è r e . E n l 'espèce, a u c u n des 
policiers ayan t j o u é un rôle clé n ' a agi d a n s le vide. Ils ava ien t tous é té 
e n t r a î n é s au m a n i e m e n t des a r m e s à feu et l eu r s m o u v e m e n t s et ac tes 
é t a i en t soumis au cont rô le et à la survei l lance de policiers e x p é r i m e n t é s 
( compare r , en sens c o n t r a i r e , Ma.karatz.is c. Grèce [ G C ] , n° 50385/99, § 70, 
C E D H 2004-XI) . 

151. Eu éga rd à ce qui p r é c è d e , la C o u r e s t ime qu ' i l n ' a pas é té é tabl i 
que l ' opé ra t ion en cause n 'a i t pas é té p r o g r a m m é e et o rgan i sée de 
m a n i è r e à r é d u i r e a u t a n t q u e possible tou t r i sque pour la vie de Michae l 
F i tzgera ld . 

ni. Conclusion générale de la Cour 

152. La C o u r cons idère q u e , vu les ac t ions du policier B qu i ouvri t le 
feu et la façon don t l ' opéra t ion en ques t i on a é té p r é p a r é e et d i r igée , 
l 'homic ide sur la p e r s o n n e de Michae l F i t zge ra ld est r é su l t é d ' un recours 
à la force r e n d u a b s o l u m e n t nécessa i re pour la défense du policier B et de 
ses col lègues , en conformi té avec l 'ar t icle 2 de la Conven t i on . 

P a r t a n t , il n 'y a pas eu violat ion des ex igences m a t é r i e l l e s de cet ar t ic le . 

b) Manquement allégué à se conformer à l'obligation procédurale de mener 
une enquête effective 

153. La C o u r observe d ' e m b l é e qu 'e l l e a déjà eu l 'occasion de conclure 
q u e la p r o c é d u r e d ' e n q u ê t e jud ic ia i re en v igueur en A n g l e t e r r e et au pays 
de Gal les est de n a t u r e à sa t i s fa i re aux exigences de l 'ar t ic le 2 en m a t i è r e 
d ' e n q u ê t e effective sur une a l l éga t ion d 'homic ide p a r des a g e n t s de l 'E ta t . 
Ainsi , d a n s l ' a r rê t Hugh Jordan [c. Royaume-Uni, n° 24746/94, 4 m a i 2001] , 
elle a no t é q u e les e n q u ê t e s jud ic i a i r e s cons i s ten t en u n e p rocédure 
pub l ique d i r igée p a r u n coroner, officier min i s t é r i e l i n d é p e n d a n t , qui siège 
h a b i t u e l l e m e n t avec u n j u r y , en vue d ' é t ab l i r les c i rcons tances d ' un décès 
suspec t . Les décis ions des coroners en m a t i è r e de p r o c é d u r e et les 
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ind ica t ions e r r o n é e s d o n n é e s à u n j u r y peuven t faire l 'objet d ' un cont rô le 
j u r id i c t i onne l . Il exis te donc des m é c a n i s m e s solides qui g a r a n t i s s e n t la 
légal i té et la r é g u l a r i t é de la p r o c é d u r e . Q u i plus est , le j u r y d ' e n q u ê t e 
peu t r e n d r e d iverses so r t e s de verdic t . E n cas de verdict d'« homic ide 
illégal », le Director qf Public Prosecutions a l 'obl igat ion de r econs idé re r t ou t e 
décis ion de c l a s s emen t sans sui te et d ' expose r ses motifs , lesquels peuven t 
a lors ê t r e con te s t é s devan t u n t r i buna l . Bien que le coroner soit t enu de 
l imi t e r ses inves t iga t ions aux é l é m e n t s qu i cons t i t uen t la cause d i r ec t e 
du décès et ne puisse les é t e n d r e aux c i rcons tances plus g é n é r a l e s , cela 
ne doit pas l ' e m p ê c h e r d ' e x a m i n e r des ques t ions tel les que la 
p r é p a r a t i o n et la condu i t e , p a r e x e m p l e , d ' u n e opé ra t i on de police qu i se 
révèle m e u r t r i è r e , c o m p t e t enu en pa r t i cu l i e r de ce que l 'un des objectifs 
essen t ie l s de l ' e n q u ê t e jud ic ia i r e est de d iss iper les r u m e u r s et les 
soupçons q u a n t à la m a n i è r e don t q u e l q u ' u n a t rouvé la m o r t (ibidem, 
§§ 125-129). 

154. La C o u r doit e x a m i n e r les l acunes a l l éguées , en l 'espèce, pa r la 
r e q u é r a n t e d a n s le p rocessus d ' é t a b l i s s e m e n t des faits d a n s le cad re de 
l ' e n q u ê t e afin de r e c h e r c h e r si, seules ou c u m u l é e s , elles ont po r t é 
a t t e i n t e à ce processus et, pa r c o n s é q u e n t , à l 'effectivité de l ' e n q u ê t e sur 
les c i r cons tances du décès de Michae l F i tzgera ld . 

155. Q u a n t à la décision du coroner d ' a cco rde r l ' a n o n y m a t aux policiers 
A, B, C et D , la C o u r c o n s t a t e que ce t t e décis ion a é té pr ise s e u l e m e n t 
a p r è s un e x a m e n a t t e n t i f des i n t é r ê t s c o n c u r r e n t s en j e u . Le coroner 
e n t e n d i t des observa t ions des avocats de la famil le . A la l umiè r e des 
a r g u m e n t s de celle-ci, il env isagea la m e n a c e possible de représa i l l es 
con t r e le policier B et ses p roches si l ' ident i té de celui-ci é ta i t d ivu lguée . 
De plus, il é t aya p l e i n e m e n t sa décis ion en d o n n a n t des ra i sons qu i furent 
app rouvées p a r l aHigh Court dans la p r o c é d u r e sur la d e m a n d e de cont rô le 
j u r i d i c t i onne l p r é s e n t é e p a r Local S u n d a y N e w s p a p e r s L imi ted . 

156. La C o u r rappe l le à cet éga rd qu 'e l l e a déjà eu l 'occasion de 
d i scu te r de la compat ib i l i t é de la décis ion d ' un j u g e d ' accorder 
l ' a n o n y m a t à un t é m o i n à c h a r g e avec les exigences d ' un procès 
é q u i t a b l e au sens de l 'ar t icle 6 de la Conven t i on . C e r t e s , la p r o c é d u r e 
d ' e n q u ê t e jud ic ia i r e ne po r t a i t pas sur le b ien-fondé d ' une accusa t ion en 
m a t i è r e péna le à l ' encon t re du policier B. Pour ce t t e ra ison, et d a n s la 
m e s u r e où la r e q u é r a n t e se fonde sur l 'ar t ic le 6 p o u r con t e s t e r l ' équi té 
de la p r o c é d u r e , son gr ief doit ê t r e cons idéré c o m m e incompa t ib l e ratione 
materiae avec les d isposi t ions de la Conven t ion . N é a n m o i n s , les pr inc ipes 
qu i décou len t de la j u r i s p r u d e n c e au t i t r e de l 'ar t icle 6 sur la ques t ion de 
l ' a n o n y m a t des t émo ins (voir, pa r e x e m p l e , Doorson c. Pays-Bas, a r r ê t du 
26 m a r s 1996, Recueil 1996-11, p . 470, § 70, et Van Mechelen et autres c. Pays-
Bas, a r r ê t du 23 avril mi,Recueil 1997-111, pp. 711-712, §§ 51-55) ne sont 
pas sans p e r t i n e n c e p o u r l ' éva lua t ion p a r la C o u r , sous l 'angle de l 'ar t icle 
2, du point de savoir si l ' e n q u ê t e a g a r a n t i à la r e q u é r a n t e , p r e m i è r e m e n t , 
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une pa r t i c ipa t ion suff isante à l ' e n q u ê t e sur le décès de Michae l F i tzgera ld 
et , d e u x i è m e m e n t , u n cadre a d é q u a t p o u r a s s u r e r que l 'E ta t et ses ag en t s 
r e n d e n t des c o m p t e s p o u r leurs ac tes ou omiss ions a l légués ayant condui t 
au décès de Michae l F i tzgera ld . 

157. A cet éga rd , la C o u r no te q u e les policiers B, C et D ont t é m o i g n é 
lors de l ' e n q u ê t e jud ic i a i r e et ont é té i n t e r rogés pa r le r e p r é s e n t a n t légal 
de la famil le . En c o n s é q u e n c e , le défau t identif ié p a r la C o u r d a n s l 'affaire 
Hugh Jordan (p réc i t ée , § 127), à savoir l ' impossibi l i té de c o n t r a i n d r e le 
policier soupçonné d 'avoir causé le décès du fils du r e q u é r a n t à 
c o m p a r a î t r e , est ab sen t en l 'espèce. De plus , la p r o c é d u r e suivie pa r le 
coroner a su f f i samment c o m p e n s é les obs tac les q u e la famille a pu 
r e n c o n t r e r : les policiers B, C et D é t a i en t cachés du public pa r un éc ran 
mais ils c o m p a r u r e n t et furent i n t e r rogés en p résence du coroner, des 
avocats de la famil le et du ju ry . 

158. Ces c o n s t a t a t i o n s a m è n e n t la C o u r à conc lure q u e la décision 
d 'oc t royer l ' a n o n y m a t aux policiers A, B, C et D n 'a pas l imité 
l 'effectivité de l ' e n q u ê t e . 

159. La r e q u é r a n t e con tes t e en ou t r e la décis ion du coroner de ne pas 
e n t e n d r e K a t e Be l l amy en t an t que t émo in . Toute fo i s , la C o u r cons idère 
q u e , d a n s les c i r cons tances , c e t t e décis ion re levai t b ien du pouvoir 
d ' app réc i a t i on du coroner. S'il est de la plus h a u t e i m p o r t a n c e q u ' u n 
t ab leau comple t et précis se d é g a g e des é v é n e m e n t s ayan t condui t à un 
homic ide pa r des a g e n t s de l 'Eta t , les p r euves à recuei l l i r à ce t t e fin 
doivent ê t r e filtrées selon leur p e r t i n e n c e . En l 'espèce, le coroner, un 
m a g i s t r a t i n d é p e n d a n t , a choisi de ne pas a d m e t t r e la déc l a r a t i on de 
K a t e Be l l amy à la police pour des ra i sons de p e r t i n e n c e . Il n ' a p p a r t i e n t 
pas à la C o u r de con t e s t e r ce t t e décision. La C o u r se c o n t e n t e de no te r 
que l ' in format ion fournie p a r K a t e Bel lamy, à savoir q u e Michae l 
F i t zge ra ld possédai t deux a r m e s factices, n ' a j a m a i s é té c o m m u n i q u é e à 
la police au cours de l ' opéra t ion qui se dé rou la i t à l ' ex t é r i eu r de 
l ' a p p a r t e m e n t de celui-ci. Dès lors, la d é c l a r a t i o n n ' eu t pas d ' i m p o r t a n c e 
p o u r la p r o c é d u r e d ' é t a b l i s s e m e n t des faits . 

160. Pour des ra isons s imi la i res , la C o u r n e t rouve r ien à r ed i r e au fait 
que l ' i n spec teu r M c C a r t n 'a i t pas é té p r é s e n t à l ' e n q u ê t e . Le commissa i r e 
Ba t t l e fut i n t e r r o g é pa r les avocats de la famil le sur le point de savoir s'il 
avai t condu i t avec sagesse la conversa t ion t é l é p h o n i q u e avec Michae l 
F i tzgera ld . Il y a donc eu t o u t e possibi l i té de d i re q u e les choses a u r a i e n t 
pu se d é r o u l e r a u t r e m e n t si un négoc i a t eu r e x p é r i m e n t é avait é té p r é sen t 
sur les l ieux. D 'a i l l eu r s , le commis sa i r e Ba t t l e a r econnu devan t le j u r y 
q u e la m a n i è r e don t il avai t m e n é son con tac t t é l é p h o n i q u e avec Michael 
F i t zge ra ld n ' é t a i t pas à l 'abri de r ep roches . 

161. En v e n a n t à la ques t i on de la non-d ivu lga t ion de ce r t a in s 
d o c u m e n t s / é l é m e n t s à la famille du défun t , la C o u r r appe l l e q u e la 
décision de non-d ivu lga t ion fut pr ise p a r le coroner. Il ne s emble pas que la 
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police ait déc idé u n i l a t é r a l e m e n t de ne pas d ivu lguer de d o c u m e n t s . C e 
qu i i m p o r t e à la Cour , c 'est q u e la famille ait eu à sa disposi t ion t ou t e s 
les i n fo rma t ions nécessa i r e s à la défense de ses i n t é r ê t s d a n s la 
p r o c é d u r e d ' e n q u ê t e j ud i c i a i r e , c 'es t -à-di re p o u r é luc ider les 
c i r cons tances ayan t e n t o u r é le décès de Michae l F i t zgera ld et ob t en i r 
q u e les pol iciers impl iqués a ien t à r e n d r e c o m p t e de tous les ac tes ou 
omiss ions qu 'e l le leur r ep rocha i t . Eu é g a r d au n o m b r e cons idé rab le de 
t é m o i n s qu i on t c o m p a r u d a n s le c ad re de l ' e n q u ê t e jud ic i a i r e et au fait 
q u e tous les t é m o i n s essent ie l s qu i pouva ien t a i d e r à j e t e r la l u m i è r e sur 
les é v é n e m e n t s on t déposé , la C o u r n ' e s t i m e pas q u e la non-d ivulga t ion , 
p a r e x e m p l e , du r a p p o r t re la t i f à l ' e n q u ê t e m e n é e sur le décès de Michae l 
F i t zgera ld ait po r t é a t t e i n t e au processus d ' é t a b l i s s e m e n t des faits d a n s le 
c ad re de celle-ci ou ait privé la famille d ' u n e pa r t i c ipa t ion effective à la 
p r o c é d u r e . La C o u r no te q u e le conseil de la police ne s 'est pas appuyé 
su r les conclusions de M. Davies pour é p a r g n e r tout r ep roche aux 
policiers ou à leurs supé r i eu r s . 

Des c o n s t a t a t i o n s s imi la i res s ' app l iquen t à la non-d ivu lga t ion de 
l ' e n r e g i s t r e m e n t des m e s s a g e s r ad io de la police c o n c e r n a n t l ' inc ident ou 
des fichiers é l ec t ron iques i m p r i m é s . La C o u r relève q u e la r e q u é r a n t e n ' a 
pas mis en d o u t e l 'observat ion du G o u v e r n e m e n t selon laque l le le j u r y a 
eu conna i s sance d e t ou t e s les t r ansmis s ions p e r t i n e n t e s e n r e g i s t r é e s au 
cours de l ' incident . 

162. La C o u r doi t auss i p r e n d r e en cons idé ra t ion le fait q u e , p e n d a n t 
l ' e n q u ê t e de la PCA, la police a déployé des efforts cons idé rab les pour 
t en i r la famille in formée des p rog rès de c e t t e e n q u ê t e . Les m e m b r e s de 
la famille ont fo rmulé des déc l a r a t i ons , et le frère de Michae l F i t zgera ld 
a o b t e n u une déc l a r a t i on i n t é r i m a i r e su r le r a p p o r t de M. Davies à la P C A 
i n d i q u a n t les divers é l é m e n t s sur l esque ls se fondaient les conclusions 
finales de ce d e r n i e r . 

163. La C o u r observe en conclus ion q u e l ' e n q u ê t e jud ic i a i r e a d u r é 
q u a t r e j o u r s et a p e r m i s d ' e n t e n d r e de n o m b r e u x t é m o i n s . Le j u r y s'est 
r e n d u sur les l ieux de l ' inc ident . M ê m e si elle s 'est vu refuser l ' ass i s tance 
jud ic i a i r e , la famille a é té r e p r é s e n t é e tou t au long de la p r o c é d u r e pa r un 
avocat e x p é r i m e n t é . Bien q u e le coroner a i t d o n n é pour ins t ruc t ion au j u r y 
d e r e n d r e un verdict d ' homic ide légal , cela n ' a pas pr ivé la p r o c é d u r e de 
son c a r a c t è r e effectif. Si un m a g i s t r a t i n d é p e n d a n t c o m m e le coroner 
décide à l ' issue d ' une p r o c é d u r e pub l ique exhaus t ive q u e les é l é m e n t s de 
p reuve soumis sur t o u t e s les ques t i ons a m è n e n t tous c l a i r e m e n t à u n e 
seule et m ê m e conclusion, et ce en s a c h a n t q u e sa décis ion p e u t ê t r e 
l 'objet d ' un cont rô le j u r id i c t i onne l , on ne s au ra i t a f f i rmer q u e ce t t e 
décis ion p o r t e a t t e i n t e à l 'effectivité de la p r o c é d u r e . 

164. La r e q u é r a n t e appel le l ' a t t en t i on sur la j u r i s p r u d e n c e i n t e r n e 
r é c e n t e qu i découle de l ' en t r ée en v igueur de la loi de 1998 sur les d ro i t s 
de l ' h o m m e ( p a r a g r a p h e s 110-113 c i -dessus) . D ' a p r è s l ' i n t é ressée , ce t t e 
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j u r i s p r u d e n c e ind ique q u e l 'actuel le p r o c é d u r e d ' e n q u ê t e jud ic i a i r e d a n s 
l 'E ta t d é f e n d e u r ne se concilie pas avec la j u r i s p r u d e n c e de la C o u r a u 
t i t re de l 'ar t icle 2. Toutefo is , la C o u r t i en t à sou l igner qu 'e l le doit se 
l imi te r à la p r é s e n t e affaire pour r e c h e r c h e r si l ' e n q u ê t e j ud i c i a i r e a é té 
ou non conforme aux exigences de l 'ar t icle 2. Elle a éprouvé la p r o c é d u r e 
pa r r a p p o r t aux pr inc ipes appl icables et e s t ime q u e ceux-ci ont é té 
r e spec tés d a n s les c i r cons tances de la cause . 

165. Eu é g a r d à ce qu i p r écède , la C o u r conclut qu ' i l n'y a pas eu 
violat ion des obl iga t ions p rocédura l e s i n c o m b a n t à l 'E ta t d é f e n d e u r a u 
t i t re de l 'ar t ic le 2 de la Conven t ion . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 13 DE LA 
C O N V E N T I O N 

166. La r e q u é r a n t e sou t ien t q u e , c o m p t e t e n u des dé fau t s qu i ont 
e n t a c h é la condu i t e de ce t t e e n q u ê t e , il y a lieu de conclure qu 'e l le s 'est 
vu refuser un recours effectif et q u ' u n e viola t ion de l 'a r t ic le 13 de la 
Conven t i on en est r é s u l t é e . L 'a r t i c le 13 est libellé c o m m e s u i t : 

« T o u t e p e r s o n n e d o n t les d r o i t s et l i b e r t é s r e c o n n u s d a n s la (...) C o n v e n t i o n o n t é t é 

v io lés , a d r o i t à l ' oc t ro i d ' u n r e c o u r s effect i f d e v a n t u n e i n s t a n c e n a t i o n a l e , a l o r s m ê m e 

q u e la v i o l a t i o n a u r a i t é t é c o m m i s e p a r d e s p e r s o n n e s a g i s s a n t d a n s l ' e x e r c i c e d e l e u r s 

f o n c t i o n s of f ic ie l les .» 

167. La r e q u é r a n t e a joute q u e l ' e n q u ê t e de la PCA sur la condu i t e des 
policiers imp l iqués dans l ' inc ident n ' a pas sat isfai t à l 'exigence 
d ' i n d é p e n d a n c e et n ' a donc pu cons t i t ue r u n recours effectif. E n o u t r e , 
Michae l F i t zge ra ld est décédé sur le coup et n 'ava i t pas de pe r sonnes à 
c h a r g e . Ce qu i veut d i re q u e ni la loi de 1934 p o r t a n t diverses 
d isposi t ions de ré fo rme du droi t ni la loi de 1976 sur les acc iden ts mor t e l s 
(voir c i-dessus, « L e droi t i n t e r n e p e r t i n e n t » ) ne p e r m e t t a i e n t à la 
r e q u é r a n t e ou à la succession du défunt d ' a s s igne r l 'E ta t en d o m m a g e s -
i n t é r ê t s . 

168. La r e q u é r a n t e r é i t è re sa posi t ion selon laque l le , depu i s l ' en t r ée 
en v igueu r de la loi de 1998 sur les d ro i t s de l ' h o m m e , les t r i b u n a u x 
i n t e r n e s a d m e t t e n t q u e l ' é t ro i tesse de la po r t ée des inves t iga t ions dans 
le c ad re de l ' e n q u ê t e j ud i c i a i r e ne r é p o n d pas aux exigences de la 
Conven t i on . Selon elle, il n 'es t pas é t o n n a n t qu 'e l l e se soit vu refuser une 
aide jud ic i a i r e p o u r c o n t e s t e r la p r o c é d u r e d ' e n q u ê t e c o m p t e t enu du fait 
q u e l ' é t endue de l ' e n q u ê t e jud ic ia i r e m e n é e au sujet du décès de son frère 
é t a i t cons idé rée c o m m e conforme au droi t i n t e r n e à ce t t e époque . 

169. Le G o u v e r n e m e n t sou t ien t q u e les c i r cons tances de l 'espèce ne 
révè len t pas de violat ion de l 'ar t icle 2 pouvan t d o n n e r lieu à con te s t a t ion . 
La ques t i on d ' un recours effectif ne se pose donc pas . Si la police avai t agi 
de m a n i è r e incor rec te , la succession de Michae l F i t zge ra ld a u r a i t eu un 
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droi t d ' ac t ion au t i t r e d e la loi de 1934 p o r t a n t diverses d isposi t ions de 
ré fo rme du dro i t . De plus , et en ce qu i conce rne la r e q u é r a n t e , la 
p r o c é d u r e de con t rô le j u r i d i c t i onne l a u r a i t p e r m i s de faire a n n u l e r le 
verdic t de l ' e n q u ê t e jud ic i a i r e si celle-ci avai t é té m e n é e de m a n i è r e 
i néqu i t ab l e . D a n s le cas d ' e spèce , il n ' ex i s ta i t a u c u n é l é m e n t pouvan t 
fonder une d e m a n d e de cont rô le j u r id i c t i onne l , et la décis ion de ne pas 
oc t royer d ' a ide jud ic i a i r e à la r e q u é r a n t e à ce t t e fin se justifiait donc . De 
surcro î t , la r e q u é r a n t e a u r a i t pu soll ici ter le cont rô le j u r id i c t i onne l , 
p r e m i è r e m e n t , de la décis ion du Director of Public Prosecutions de ne 
poursu iv re a u c u n des policiers impl iqués d a n s l ' incident et , 
d e u x i è m e m e n t , de la décis ion de la P C A de ne pas e n t a m e r de p r o c é d u r e 
d isc ip l ina i re . 

170. D ' a p r è s la j u r i s p r u d e n c e c o n s t a n t e de la Cour , l 'ar t icle 13 
s ' appl ique u n i q u e m e n t l o r squ 'une p e r s o n n e p r é s e n t e un «gr ie f 
d é f e n d a b l e » de violat ion d 'un droi t p r o t é g é pa r la C o n v e n t i o n (Boyle el 
Rice c. Royaume-Uni, a r r ê t du 27 avril 1988, sér ie A n" 131, p . 23, § 52, et 
Douglas-Williams c. Royaume-Uni ( d é c ) , n" 56413/00, 8 j a n v i e r 2002) . M ê m e 
si la C o u r a conclu à l ' absence de violat ion de l 'a r t ic le 2 en l ' espèce, le gr ief 
de la r e q u é r a n t e n 'en d e m e u r e pas moins « d é f e n d a b l e » aux fins de 
l 'ar t icle 13 (Kaya [c. Turquie, a r r ê t du 19 février 1998, Recueil 1998-1], 
pp . 330-331, § 107). La C o u r no te à cet é g a r d que m ê m e si l ' e n q u ê t e 
judicia i re a fourni d a n s les c i rcons tances de la cause un m é c a n i s m e 
effectif ayan t p e r m i s de s o u m e t t r e les c i r cons tances d a n s lesquel les 
Michae l F i t zge ra ld avait t rouvé la m o r t à un e x a m e n public et 
approfondi , et a ainsi satisfait aux obl iga t ions p rocédu ra l e s q u e l 'ar t icle 2 
fait à l 'Eta t dé fendeur , a u c u n t r i b u n a l n ' a j a m a i s s t a t u é sur la ques t ion de 
savoir si la police é ta i t t e n u e de ve r se r des d o m m a g e s - i n t é r ê t s en ra ison de 
la m a n i è r e d o n t l ' incident avai t é té m e n é et s ' é ta i t t e r m i n é . Le j u r y a 
ce r t e s r e n d u à l ' issue de l ' e n q u ê t e jud ic i a i r e u n verdic t d 'homic ide légal. 
Toutefo is , on ne s au ra i t d i re q u e c e t t e conclus ion t r a n c h e le point de 
savoir si la responsab i l i t é civile de la police é ta i t e n g a g é e , point qui doit 
ê t r e résolu d a n s u n a u t r e cad re i n t e r n e d ' é t a b l i s s e m e n t des faits, selon des 
pr inc ipes de droi t d i f férents et en appl ica t ion d ' un c r i t è re de p reuve 
différent . D ' a i l l eu r s , la C o u r a conclu, sur la base des é l é m e n t s en sa 
possession, qu ' i l n 'y avait pas eu de violat ion m a t é r i e l l e du droi t à la vie, 
à la l umiè r e des p r inc ipes p e r t i n e n t s décou lan t de sa j u r i s p r u d e n c e d a n s 
ce d o m a i n e , et en pa r t i cu l i e r du point de vue de la r esponsab i l i t é des 
a u t o r i t é s au t i t r e de la C o n v e n t i o n (...) 

171. La C o u r rappe l le à cet é g a r d avoir déjà eu l 'occasion de d i re q u ' e n 
cas de viola t ion des a r t i c les 2 et 3, qu i sont les d isposi t ions les plus 
f o n d a m e n t a l e s de la Conven t ion , une i n d e m n i s a t i o n du pré judice mora l 
décou l an t de la violat ion doit en pr inc ipe faire p a r t i e du r é g i m e de 
r é p a r a t i o n mis en place (Z et autres c. Royaume-Uni [ G C ] , n" 29392/95, 
§ 109, C E D H 2001-V; Keenan c. Royaume-Uni, n" 27229/95 , § 130, C E D H 
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200l- I I I ) ; et Paul et Audrey Edwards c. Royaume-Uni, n° 46477/99, §§ 97-98, 
C E D H 2002-11). 

172. En l 'espèce, il y a lieu de no te r q u e la loi de 1976 sur les acc iden ts 
m o r t e l s ne s ' appl ique pas à la r e q u é r a n t e pu isqu 'e l le n ' es t pas une 
p e r s o n n e à c h a r g e . De plus , le m a x i m u m qui puisse ê t r e r ecouvré , en 
ve r tu de la loi de 1934 p o r t a n t d iverses d ispos i t ions de r é f o r m e du droi t , 
p o u r le c o m p t e de la succession du défunt sont les d é p e n s e s liées aux 
funérai l les . Il y a lieu de conclure que la r e q u é r a n t e n 'ava i t a u c u n e 
perspec t ive de se voir oct royer une i n d e m n i s a t i o n du d o m m a g e m o r a l 
subi par elle m ê m e si, p o u r finir, un t r i buna l s t a t u a i t en sa faveur. La 
C o u r a joute q u e l ' impossibi l i té d ' ob ten i r une i n d e m n i s a t i o n du d o m m a g e 
m o r a l a u r a i t r e n d u h a u t e m e n t improbab le q u e la r e q u é r a n t e bénéficiât 
de l 'aide j ud i c i a i r e p o u r e n g a g e r u n e ac t ion civile con t r e la police. 

173. Dès lors, la C o u r conclut qu ' i l y a eu viola t ion de l 'ar t ic le 13 de la 
Conven t i on . 

1. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu violat ion de l 'ar t ic le 2 de la 
Conven t i on sous son volet m a t é r i e l ; 

2. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu violat ion de l 'ar t ic le 2 de la 
Conven t i on sous son volet p r o c é d u r a l ; 

3 . Dit, p a r six voix con t re une , qu ' i l y a eu violat ion de l 'ar t icle 13 de la 
Conven t ion ; 

Fai t en angla i s , puis c o m m u n i q u é p a r écrit le 17 m a r s 2005, en 
appl ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 
Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion p a r t i e l l e m e n t 
d i s s iden te de M. Zagrebe l sky . 

(...) 

P A R C E S M O T I F S , L A C O U R 

(...) 

V incen t BERGER 
Greffier 

Bost jan ZUPANCIC 
P rés iden t 

B.M.Z. 
V.B. 
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O P I N I O N P A R T I E L L E M E N T D I S S I D E N T E 

D E M . L E J U G E Z A G R E B E L S K Y 

(Traduction) 

A m o n g r a n d r e g r e t , j e ne puis souscr i re à l'avis de la ma jo r i t é de la 
C o u r lorsqu 'e l le cons t a t e , en l 'espèce, u n e viola t ion de l 'a r t ic le 13 de la 
Conven t ion . 

La C o u r ayan t conclu à l ' absence de viola t ion de l 'ar t icle 2, il n ' e s t pas 
correc t de c o n s t a t e r u n e violat ion de l 'ar t icle 13 faute de recours i n t e r n e 
p e r m e t t a n t de r e m é d i e r à u n e a t t e i n t e à l 'ar t ic le 2. 

Au p a r a g r a p h e 170 de l ' a r rê t , la C o u r cons idère q u e « [ m j ê m e si [elle] a 
conclu à l ' absence de viola t ion de l 'ar t ic le 2 en l 'espèce, le gr ief de la 
r e q u é r a n t e n ' e n d e m e u r e pas moins « d é f e n d a b l e » aux fins de l 'ar t icle 
13 » et cite à cet éga rd son a r r ê t Kaya c. Turquie ( a r r ê t du 19 février 1998, 
Recueil des arrêts et décisions 1998-1, pp. 330-331, § 107). L'affaire Kaya é t a i t , 
toutefois , t r ès d i f férente . La C o u r y a e s t imé qu ' i l n 'ava i t pas é té é tabl i au-
delà de tou t d o u t e r a i sonnab le q u e le défunt avait b ien é té t ué de m a n i è r e 
i l légale c o m m e a l légué et elle n ' a cons t a t é u n e violat ion de l 'ar t ic le 2 q u e 
sous son volet p rocédura l , fau te pour les a u t o r i t é s de l 'E ta t d é f e n d e u r 
d 'avoir p rocédé à u n e e n q u ê t e effective sur l 'homicide . D a n s l 'affaire 
Kaya, il r essor ta i t donc c l a i r e m e n t q u e les obl iga t ions p rocédu ra l e s au 
t i t r e de l 'ar t icle 2 n ' ava ien t pas é té r empl i e s et c 'est p o u r q u o i la C o u r a 
c o n s t a t é é g a l e m e n t u n e violat ion de l 'ar t icle 13. 

D ' a p r è s moi , il ne peu t y avoir de c o r r e s p o n d a n c e a u t o m a t i q u e e n t r e 
u n e violat ion p rocédura l e de l 'ar t icle 2 et une violat ion de l 'ar t icle 13. 
D a n s m o n opin ion p a r t i e l l e m e n t d i s s iden te d a n s l 'affaire Khachiev et 
Akaïeva c. Russie (n"s 57942/00 et 57945/00, 24 février 2005) , j ' a i émis l'avis 
qu ' i l n 'y avai t pas de ra i sons de conc lure à la violat ion de l 'ar t ic le 13 du 
s imple fait qu ' i l y avai t eu viola t ion de l 'obl igat ion p rocédu ra l e décou lan t 
de l 'ar t icle 2. Il faut sou l igner en o u t r e qu ' ici la s i t ua t ion est d i f fé ren te . Il 
p e u t ê t r e ut i le de se ré fé re r à Kaya, ma is pour l 'opposer à la p r é s e n t e 
espèce pu i sque dans cet a r rê t -c i , a u c u n e violat ion n 'es t c o n s t a t é e , q u e ce 
soit sous le volet m a t é r i e l ou sous le volet p r o c é d u r a l de l 'ar t ic le 2. 

Au p a r a g r a p h e 171, la C o u r rappe l le qu '« en cas de violat ion des ar t ic les 
2 et 3 (...) u n e i n d e m n i s a t i o n du pré judice mora l décou lan t de la violat ion 
doi t en pr inc ipe faire pa r t i e du r é g i m e de r é p a r a t i o n mis en p l ace» . Nous 
pouvons donc cons idé re r q u ' u n dro i t à r é p a r a t i o n découle de la violat ion 
de l 'ar t ic le 2 et q u e ce droi t est un droi t g a r a n t i pa r la Conven t i on . P a r 
c o n s é q u e n t , ce dro i t devra i t ê t re t e n u pour un droi t a u q u e l renvoie 
l 'ar t ic le 13. O r l 'a r t ic le 13 n 'es t appl icable que si ce dro i t d o n n e lieu, 
d a n s un cas d é t e r m i n é , à un «gr ie f d é f e n d a b l e » . J e me d e m a n d e 
c o m m e n t on p o u r r a i t cons idé re r c o m m e « d é f e n d a b l e » un gr ief r eposan t 
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sur u n e v iola t ion de la Conven t ion , et dans le m ê m e t e m p s e s t i m e r qu' i l 
n 'y a pas eu violat ion de la Conven t ion . 

J e reconna i s q u e la C o u r a déc la ré recevable le gr ief de la r e q u é r a n t e . 
J e ne pense p o u r t a n t pas que le gr ief devra i t , de ce chef, ê t r e t enu pour 
« d é f e n d a b l e » a u x fins de la p r o c é d u r e devan t un j u g e na t iona l . A mon 
avis, ce qu i c o m p t e , c 'est l ' a r rê t défini t i f de la C o u r , qui en l 'occurrence 
est u n e décis ion de non-viola t ion. La décision sur la recevabi l i té est une 
décision p r é l i m i n a i r e qu i n ' a q u ' u n effet p rocédura l . J e souha i t e r a i s 
a jou te r q u ' e n l 'espèce la C o u r a j u g é nécessa i re , ap r è s la décis ion sur la 
recevabi l i t é , de d e m a n d e r aux pa r t i e s des in fo rma t ions c o m p l é m e n t a i r e s 
su r ce r t a ins poin ts c o n c e r n a n t la condu i t e de l ' opéra t ion de la police et les 
e n q u ê t e s m e n é e s . C ' e s t p o u r q u o i il n 'y a pas , à m o n avis, de ra i sons de 
déc l a r e r « d é f e n d a b l e » un gr ief que , d a n s son a r r ê t , la C o u r cons idère en 
réa l i t é c o m m e mal fondé. 
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SUMMARY1 

Government's failure to submit documentary evidence relevant to the 
killing of civilians during military operation 

Article 38 § 1 (a) 

Examination of the case - Obligation of State to furnish all necessary facilities - Failure to 
submit documentary evidence - Relevance of evidence for assessment of facts - Absence of 
explanation for non-submission - Drawing of inferences 

Article 2 

Life - Killing of civilians during military operation - Effectiveness of ensuing investigation 

Article 3 

Degrading treatment - Body of applicant's son mutilated post mortem 

* 
* * 

The applicants, of Kurdish origin, are the father, brother and mother of three 
people found dead after a military operation in 1992 near Diyarbakir. The 
applicants alleged that their relatives had been killed unlawfully by the security 
forces and that the authorities had failed to carry out an adequate investigation 
into the killings. Mr Akkum also submitted that his son's ears had been cut off 
after his death and that he had had to bury an incomplete and mutilated body. 
The Government denied that soldiers had been responsible for the killing of 
Mr Karakoç and maintained that, as Mr Akkum and Mr Akan had been killed in 
crossfire between soldiers and members of the Workers' Party of Kurdistan, it had 
not been possible to establish who had shot them. The Government failed to 
submit copies of a plan and report related to the military operation as well as of 
several documents pertaining to the internal investigation into the killings and the 
charges against seven gendarmes. 

Held 
(1) Article 38 § 1 (a): The Government had withheld key documentary evidence 
indispensable for the correct and complete establishment of the facts and had 
advanced no explanation for the failure to submit this material. 
Conclusion: failure to fulfil obligations (unanimously). 
(2) Establishment of the facts: Some reports made available in the Convention 
proceedings had been full of omissions and contradictions. Moreover, information 
provided by State agents and relating to the facts of the case had been 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s n o t b i n d t h e C o u r t . 
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contradictory and, at least as regards statements made by a number of those 
agents, could not be accepted as truthful. The overall circumstances justified the 
drawing of inferences as to the well-foundedness of the applicants' allegations. 
The Court found it established that Mr Karakoc had been killed by soldiers in the 
circumstances alleged by the third applicant. As regards the killing of Mr Akkum 
and Mr Akan, it was legitimate to draw a parallel between the situation of 
detainees, for whose well-being the State was held responsible, and the situation 
of people found injured or dead in an area within the exclusive control of the State 
authorities. In both situations, information about the events in question lay wholly, 
or to a large extent, within the exclusive control of the authorities. The 
Government had failed to adduce any argument from which it could be deduced 
that the documents withheld by them contained no information bearing on the 
applicants' claims. No meaningful investigation had been conducted at domestic 
level capable, firstly, of establishing the true facts surrounding the killings of 
Mr Akkum and Mr Akan and the mutilation of Mr Akkum's body, and, secondly, 
of leading to the identification and punishment of those responsible. The 
Government had therefore failed to account for the killing of Mr Akkum and 
Mr Akan or for the mutilation of Mr Akkum's body. 

Conclusion: respondent State liable for the death of the applicants' three relatives 
(unanimously). 
(3) Article 2: (a) Obligation to protect the right to life: The Court established 
that Mr Karakog had been killed by soldiers on 10 November 1992 and the 
Government had failed to account for the killing of Mr Akkum and Mr Akan. 
Conclusion: violation (unanimously). 
(b) Obligation to conduct an effective investigation: The domestic authorities had 
failed to carry out an adequate and effective investigation into the killings of the 
applicants' three relatives. 
Conclusion: violation (unanimously). 
(4) Article 3: The Court had no doubts that the anguish caused to Mr Akkum as a 
result of the mutilation of the body of his son amounted to degrading treatment 
contrary to Article 3. 
Conclusion: violation (unanimously). 
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In t h e c a s e o f A k k u m a n d O t h e r s v. T u r k e y , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (First Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r C.L. ROZAKIS, President, 
M r L . LOUCAIDES, 

M r P. LORENZEN, 
Mrs N . VAJIC, 
Mrs S. BOTOUCHAROVA, 

M r A. KOVLER, judges, 
M r F. GöLCÜKLÜ, ad hoc judge, 

and M r S. NIELSEN, Section Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on 3 M a r c h 2005, 
Del ivers t he following j u d g m e n t , which was a d o p t e d on t h a t d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in an app l ica t ion (no. 21894/93) aga ins t the 
Republ ic of T u r k e y lodged wi th t he E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) u n d e r fo rmer Ar t ic le 25 of the Conven t ion 
for t he P ro t ec t i on of H u m a n Righ t s and F u n d a m e n t a l F r e e d o m s ("the 
Conven t ion" ) by t h r e e T u r k i s h na t iona l s , M r Ziilfi A k k u m , M r Husey in 
A k a n and M r s Rab ia K a r a k o c ("the app l i can t s " ) , on 4 M a y 1993. 

2. T h e app l i can t s , who had been g r a n t e d legal aid, we re r e p r e s e n t e d 
by M r K. Boyle and M s F. H a m p s o n , lawyers p rac t i s ing in t he U n i t e d 
K i n g d o m . T h e T u r k i s h G o v e r n m e n t (" the G o v e r n m e n t " ) were 
r e p r e s e n t e d by the i r A g e n t . 

3. T h e app l i can t s a l leged , in pa r t i cu l a r , t h a t the i r re la t ives were killed 
unlawfully by m e m b e r s of t he secur i ty forces d u r i n g a mi l i t a ry ope ra t i on 
on 10 N o v e m b e r 1992 a n d t h a t the a u t h o r i t i e s had failed to ca r ry ou t a n 
a d e q u a t e inves t iga t ion in to t he kil l ings. T h e y rel ied on Ar t ic les 2, 3 , 6, 13, 
14 a n d 18 of t he C o n v e n t i o n and Art ic le 1 of Protocol No . 1. In the i r 
observa t ions s u b m i t t e d on 10 Apri l 1998, the app l i can t s in fo rmed the 
C o m m i s s i o n t h a t they no longer wished to m a i n t a i n the i r compla in t s 
u n d e r Art ic le 6 of t he Conven t ion . 

4. A h e a r i n g was he ld in S t r a s b o u r g on 18 O c t o b e r 1994 a n d the 
appl ica t ion was dec la red admiss ib le by the C o m m i s s i o n on 5 M a r c h 1996 
and t r a n s m i t t e d to t he C o u r t on 1 N o v e m b e r 1999 in accordance wi th 
Art ic le 5 § 3, second s e n t e n c e , of Protocol No. 11 to t he Conven t ion , the 
C o m m i s s i o n not hav ing c o m p l e t e d its e x a m i n a t i o n of the case by t h a t 
d a t e . 

5. T h e appl ica t ion was a l loca ted to t he First Sec t ion of t h e C o u r t 
(Rule 52 § 1 of the Ru les of C o u r t ) . W i t h i n t h a t Sect ion , t he C h a m b e r 
t h a t would consider t he case (Article 27 § 1 of t he Conven t ion ) was 
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c o n s t i t u t e d as provided in Ru le 26 § 1. M r R. T ü r m e n , the j u d g e e lec ted in 
respec t of T u r k e y , w i t h d r e w from s i t t ing in t he case (Rule 28). T h e 
G o v e r n m e n t accordingly appo in t ed M r F. Gölcüklü to sit as a n ad hoc 
j u d g e (Article 27 § 2 of the C o n v e n t i o n and Rule 29 § 1). 

6. T h e app l i can t s and the G o v e r n m e n t each filed obse rva t ions on the 
m e r i t s (Rule 59 § 1). T h e p a r t i e s repl ied in wr i t i ng to each o the r ' s 
obse rva t ions . 

7. O n 1 N o v e m b e r 2004 the C o u r t changed the compos i t ion of its 
Sect ions (Ride 25 § 1). This case was ass igned to the newly composed 
Firs t Sect ion (Rule 52 § 1). 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

8. T h e app l i can t s , M r Ziilfi A k k u m , Air Hiiseyin A k a n and Airs Rab ia 
Karakog , a re T u r k i s h ci t izens of Kurd i sh origin and were b o r n in 1944, 
1928 and 1930 respect ively. T h e y a r e t he fa ther , b r o t h e r a n d m o t h e r of 
M e h m e t A k k u m , M e h m e t A k a n and Dervi§ KarakoQ, who were killed, 
a l legedly by m e m b e r s of t h e secur i ty forces, on 10 N o v e m b e r 1992. At t he 
t i m e of the i r d e a t h s the a p p l i c a n t s ' re la t ives were respect ively 29, 70 a n d 
33 yea r s of age . 

A. I n t r o d u c t i o n 

9. T h e facts of the case , pa r t i cu l a r ly conce rn ing even t s which took 
place on 10 November 1992, a rc d i spu ted bv I lie pa r l i e s . 

10. T h e facts as p r e s e n t e d by the app l i can t s a r e set ou t in Sect ion B 
below ( p a r a g r a p h s 12-29), and the G o v e r n m e n t ' s submiss ions conce rn ing 
the facts a r e s u m m a r i s e d in Sect ion C ( p a r a g r a p h s 30-34). ... 

11. T h e C o m m i s s i o n , in o r d e r to es tab l i sh t he facts d i s p u t e d by the 
pa r t i e s , c o n d u c t e d an inves t iga t ion wi th the ass i s tance of the pa r t i e s , 
p u r s u a n t to fo rmer Art ic le 28 § 1 (a) of t he Conven t i on . It a p p o i n t e d 
t h r e e de l ega t e s who took evidence in A n k a r a from 10 M a r c h 1997 to 
13 M a r c h 1997. T h e y in te rv iewed the second a n d the th i rd app l i can t s as 
well as the following s e v e n t e e n wi tnesses : A b d u r r a h m a n Karakog , Gül lü 
G ü z e l - K a r a k o c , Ze l iha Karakog , Hayr iye K a r a m a n , H a c i r e Ceylan , 
Hi iseyin Yi lmaz, A l a a t t i n Aydin, Koray T ü r k a n , N iha t T u r a n , O m e r 
F a r u k Köksa l , Hi iseyin Bakt r , E r s a n Topa log lu , Mür§i t Yi lmaz , 
M u h a m m e d Ö z d e m i r , T u n c e r Arpac t , M u r a t K 0 5 and R a m a z a n Dal . ... 

T h e first app l ican t , Ziilfi A k k u m , and Hcd iye A k e l m a Akodun , an 
a l leged eyewitness to t he events in ques t i on whose n a m e was put forward 
by t h e app l i can t s , we re also s u m m o n e d bu t did not a p p e a r before the 
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C o m m i s s i o n ' s d e l e g a t e s . M r A k k u m ' s lawyer exp la ined t h a t Ziilfi A k k u m 
feared for his life and the re fore did not w a n t to give evidence before the 
de l ega t e s . Hediye A k e l m a A k o d u n also dec l ined to give evidence before 
the de l ega t e s ; she did not give any reasons for th is . Finally, M e h m c t 
Gi i ran iog lu , who was t he mayor of t he town of Dicle at t he re levan t t ime 
and whose n a m e was pu t forward by the app l i can t s , failed to a p p e a r before 
t he d e l e g a t e s . 

B. T h e a p p l i c a n t s ' s u b m i s s i o n s o n the f a c t s 

12. T h e app l i can t s Ziilfi A k k u m and Hiiseyin A k a n a r e from the 
village of Kur§un lu , located wi th in t he a d m i n i s t r a t i v e ju r i sd ic t ion of the 
dis t r ic t of Dicle , n e a r Diya rbak i r . Rab ia K a r a k o c is from Kaya§, a hamle t 
of the vil lage of K i r k p i n a r , which is also in t he Dicle d is t r ic t . 

13. T h e village of K u r g u n l u a n d the h a m l e t of Kaya§ a r e loca ted in a 
fairly m o u n t a i n o u s reg ion and a p p r o x i m a t e l y forty-five m i n u t e s ' walk 
from each o the r . Close to Kur§un lu and about an hour ' s walk from Kayas, 
is the Kur§un lu pla in . T h i s p la in is comple te ly fiat w i th very l i t t le g rowth . 
It is s u r r o u n d e d , however , by m o u n t a i n s , which a re fores ted in pa r t . T h e 
p la in and the s u r r o u n d i n g m o u n t a i n s i d e were used by the K u r s u n l u 
vi l lagers for g r az ing the i r a n i m a l s . T o the n o r t h of the K u r s u n l u plain, 
abou t two and a hal f h o u r s ' walk from Kayas,, is t he village of Qevrecik. 
T o the sou th -eas t of Kur§un lu is t he village of Kelekgi , w h e r e on 
10 N o v e m b e r 1992 secur i ty forces b u r n e d clown the houses of nine 
vi l lagers , inc luding t h a t of t he vil lage h e a d m a n (muhtar) Hiiseyin Akdivar 
(see Akdivar and Others v. Turkey, j u d g m e n t of 16 S e p t e m b e r 1996, Reports of 

Judgments and Decisions 1996-IV). 

14. O n 10 N o v e m b e r 1992 Ziilfi A k k u m was muhtar of K u r § u n l u . His 
son M e h m e t did not live p e r m a n e n t l y in the vil lage wi th h im bu t , on 
10 N o v e m b e r , he was on one of his visits to t he vi l lage. As it t u r n e d out , 
while M e h m e t was t h e r e it fell to h im to u n d e r t a k e his du t i e s as a 
s h e p h e r d accord ing to t he village ro ta . T h e r e were four vi l lagers in all 
ass igned to look af ter t he a n i m a l s be long ing to t he v i l lagers : M e h m e t 
A k k u m , M e h m e t A k a n a n d two w o m e n , H a c i r e Cey lan and Hediye 
Akodun . 

15. A r o u n d 8 or 9 a .m. on 10 N o v e m b e r M e h m e t A k a n and M e h m e t 
A k k u m left Kurgun lu t o g e t h e r to t ake t he village a n i m a l s out to g raze on 
a n d a r o u n d the Kur§un lu plain. Almos t i m m e d i a t e l y a f t e rwards , the two 
w o m e n also left Kur§un lu wi th t he i r h e r d s to go to the pla in . T h e two 
M e h m e t s took the i r h e r d s u p on to the s u r r o u n d i n g m o u n t a i n s i d e , 
w h e r e a s t he two w o m e n s tayed wi th the i r a n i m a l s on t he p la in so tha t 
t he h e r d s would be kept s e p a r a t e . 
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16. T h e y had not been on the p la in lor long w h e n it b e c a m e clear t h a t a 
mi l i t a ry o p e r a t i o n was going on. As the two M e h m e t s were on t h e 
m o u n t a i n s i d e , they crossed the p a t h of t he soldiers first. T h e y were 
s u r r o u n d e d by soldiers who had been h id ing on the m o u n t a i n s i d e . 

17. H a c i r e a n d Hed iye were on the plain w h e n they rea l i sed t h a t t h e r e 
was a n o p e r a t i o n going on and t h a t t he soldiers were h id ing t h r o u g h o u t 
t he s u r r o u n d i n g m o u n t a i n s i d e . T h e y c a m e across t he soldiers w h e n they 
were close to the edge of t he plain. S o m e of H a c i r e ' s goa t s had b e g u n to 
w a n d e r away from the p la in in to t he fores ted a r e a on the m o u n t a i n s i d e . 
H a c i r e had p u r s u e d the goa ts to p r even t t h e m from going in to t he 
s h r u b b e r y as she feared she would lose s ight of t h e m on account of he r 
poor eyesight . 

18. However , at t he edge of the fores ted a r e a , two soldiers s topped 
H a c i r e . T h e y told he r a n d Hed iye to forget abou t the a n i m a l s a n d to 
leave t he plain and go h o m e . Hed iye b e g a n to leave but H a c i r e ins is ted 
tha t she w a n t e d to get h e r goa t s before she r e t u r n e d to t he vil lage. H e r 
p ro t e s t s r e su l t ed in a b e a t i n g from the soldiers w i th the i r rifle b u t t s . 
Eventua l ly H a c i r e gave in a n d t u r n e d a r o u n d to follow Hed iye in the 
d i rec t ion of the vi l lage. Back in the vil lage they told Htiseyin A k a n t h a t 
they h a d seen M e h m e t A k a n , who had cr ied out as he was be ing hit by 
t he soldiers . M e h m e t A k a n and M e h m e t A k k u m were last seen alive on 
the m o u n t a i n s i d e , w h e r e t h e r e w e r e a la rge n u m b e r of soldiers . 

19. As t h e two w o m e n were c ross ing the l eng th of the p la in to r e t u r n 
h o m e , they c a m e across Dervi§ K a r a k o c , who was on his horse wi th his two 
ch i ld ren . H i s m o t h e r , Rab ia K a r a k o c , his wife Giil lu, his s i s te r Hayr iye 
K a r a m a n and finally Zcl iha K a r a k o c , a re la t ive , we re following h im on 
foot. T h e y were go ing to Qevrecik to visit t he i r re la t ives . 

20. Dervi§ passed by H a c i r e a n d Hed iye on the horse bu t they s topped 
the w o m e n , one of w h o m they knew to be R a b i a Karakog . T h e y told Rab ia 
t h a t she should not con t i nue h e r j o u r n e y any fu r the r , t h a t t h e r e w e r e 
soldiers everywhere and t h a t Dervi§ migh t be a r r e s t e d . Dervis,, 
m e a n w h i l e , had ha l t ed the horse t e n or fifteen m e t r e s fu r the r a long the 
p a t h a n d h a d called back to see w h a t h a d h a p p e n e d to hold up the w o m e n . 
W h e n his m o t h e r told h im w h a t H a c i r e and Hed iye had said abou t t he 
soldiers , Dervis, repl ied t h a t it would be all r igh t . 

2 1 . However , at t h a t m o m e n t the soldiers who had told H a c i r e to go 
h o m e c a m e ou t f rom the edge of t h e fores ted a r e a a n d a p p r o a c h e d Dervis,. 
T h e y told h im to d i s m o u n t from his horse and to show his iden t i ty ca rd . 
Dervis, d i s m o u n t e d a n d h a n d e d the ch i ld ren to his wife a n d m o t h e r . H e 
t r i ed to h a n d over t he horse , bu t t he soldiers p r e v e n t e d h im from do ing 
so. T h e soldiers looked at Dervi§ 's i den t i t y ca rd a n d pu t it back in his 
pocket . T h e soldiers t h e n took hold of h im from e i t he r side and led h im 
towards t he m o u n t a i n s i d e . T h e w o m e n were left wa tch ing . 
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22. T h e soldiers hit Dervi§ on his shou lde r wi th the i r rifle b u t t s . T h e n 
t h e r e was a single pistol shot and , a lmos t immed ia t e ly , f ir ing b roke ou t all 
a r o u n d the pla in . Rab ia saw a f lame h i t t i n g he r son Dervi§. T h e r e was dus t 
everywhere as the bul le t s caused the dus t from the plain to r ise . T h e 
w o m e n , ter r i f ied , r a n for cover and s u b s e q u e n t l y wen t h o m e . T h e y had 
not b e e n able to a p p r o a c h Dervis/s body before the c o n t i n u o u s firing 
began . 

23 . T h e w o m e n r e t u r n e d to the i r own vil lages. O n the next day Rab ia 
w e n t to Kurgun lu to see if anyone would a c c o m p a n y he r to look for he r son. 
However , nobody would. T h e vi l lagers had a l r eady t r ied in the m o r n i n g to 
a p p r o a c h the plain to look for M e h m e t A k a n and M e h m e t A k k u m , who 
had failed to r e t u r n to t he village the previous evening, bu t had only seen 
a m u l t i t u d e of a n i m a l corpses a n d had gone h o m e before c o m p l e t i n g the i r 
sea rch . 

24. R a b i a spoke to Ziilfi A k k u m ' s wife, bu t Ziilfi h imsel f had gone to 
Dicle to m a k e enqu i r i e s abou t his son. Hiiseyin A k a n had gone wi th h im to 
enqu i r e abou t the fate of his b r o t h e r . T h e y w a n t e d to know w h a t had 
become of t h e m after t he soldiers h a d s u r r o u n d e d t h e m on the 
m o u n t a i n s i d e . T h e y m e t M e h m e t Gi i ran iog lu , the mayor of Dicle , who 
went wi th t h e m to Dicle cen t r a l g e n d a r m e r i e s ta t ion . A l i e u t e n a n t -
colonel told t h e m t h a t t he soldiers h a d not yet r e t u r n e d . T h e y s tayed in 
Dicle t h a t n igh t . 

25. T h e following m o r n i n g , t h a t is, on 12 N o v e m b e r , t hey wen t to the 
Dicle publ ic p rosecu to r ' s office. W h e n they t e l ephoned the vil lage at 
a r o u n d midday , t h e r e was still no word abou t the fate of t he two 
M e h m e t s . However , w h e n they t e l e p h o n e d aga in a t 2.30 p .m. they were 
told t h a t the bodies of M e h m e t A k a n a n d Dervi§ K a r a k o g h a d been 
found. T h e y in fo rmed the p rosecu to r a n d a sked him to send a car to 
collect t he bodies . Ziilfi r e t u r n e d to the village to collect t h e m . 

26. T h e vi l lagers had found the body of Dervi§ w h e r e he had been 
killed and the body of M e h m e t A k a n on the slopes s u r r o u n d i n g the 
Kurgun lu pla in . T h e corpse of Dervis/s horse was also on the pla in . T h e r e 
were severa l dead a n i m a l s a r o u n d , as well as spent c a r t r i dges . 

27. T h e vi l lagers took the bodies of M e h m e t A k a n and Dervis, K a r a k o c 
to the i r respect ive vil lages. Ziilfi a r r ived by taxi to t ake t he bodies to Dicle 
so t h a t au tops i e s could be ca r r ied out . 

28 . Ziilfi A k k u m did not l ea rn of the fate of his son unt i l 16 November , 
w h e n he wen t to t he police h e a d q u a r t e r s in Elazig. O n 14 N o v e m b e r he 
had been told by a g e n d a r m e r i e cap t a in t h a t two bodies had been found in 
Elazig and t h a t one of t h e m migh t be t h a t of his son. Whi l e at the police 
h e a d q u a r t e r s , he was shown the p h o t o g r a p h s of two bodies , one of which 
was t h a t of his son, M e h m e t . T h e body was severely in jured a n d the ears 
had been cut off. T h e skin on the u p p e r left a r m had been cut away. 
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29. W h e n the necessary legal formal i t ies had b e e n comple t ed , Ziilii 
A k k u m collected t he body, which had been e x h u m e d from the Elazig 
c e m e t e r y w h e r e it h a d been bur i ed because no one had c la imed it. H e 
took the body back to t he village for bur ia l . 

C. T h e G o v e r n m e n t ' s s u b m i s s i o n s o n t h e f a c t s 

30. O n 10 N o v e m b e r 1992 the Elazig g e n d a r m e r i e ca r r i ed out a 
mi l i t a ry ope ra t i on [ c o d e n a m e d Sancak 1] aga ins t the mi l i t an t s of t h e 
P K K [ W o r k e r s ' P a r t y of K u r d i s t a n ] n e a r the village of Buka rd i , in t he 
dis t r ic t of Elazig. M e h m e t A k k u m died d u r i n g the fighting which b roke 
out be tween the a r m e d mi l i t an t s of t he P K K and the secur i ty forces. 
Severa l d o c u m e n t s from the PKK, a m m u n i t i o n for firearms a n d s tocks 
were seized a t t he si te of t he inc iden t . 

3 1. P roceed ings which had been in s t i t u t ed aga ins t M e h m e t A k k u m by 
t h e publ ic p rosecu to r of the Kayser i Na t iona l Secur i ty C o u r t were 
d i scon t inued af ter his d e a t h . 

32. Also on 10 N o v e m b e r 1992, a violent clash b roke out n e a r t he 
village of Aricak b e t w e e n the forces of the Dicle g e n d a r m e r i e a n d the 
a r m e d mi l i t an t s of t he PKK. M r K a r a k o c and M r A k a n died d u r i n g this 
c lash. 

33. At the close of t h e p r e l i m i n a r y inves t iga t ion opened in respec t of 
the kill ing of t he t h r e e m e n , an i n d i c t m e n t was filed with the Kayser i 
Na t iona l Secur i ty C o u r t on 19 Augus t 1994. Seven g e n d a r m e r i e soldiers 
and officers were c h a r g e d wi th the offence of kill ing m o r e t h a n one pe r son . 

34. T h e c r imina l case was t r a n s f e r r e d to t he Mi l i t a ry C o u r t a t t a c h e d 
to t he 8 th A r m y C o r p s of Elaz ig (" the Mil i ta ry C o u r t " ) . Unsuccessful 
efforts were m a d e by t h a t cour t to t r ace the app l i can t s and the wi tnesses 
n a m e d by t h e m . It was only possible to t r ace two of those wi tnesses , who 
s u b s e q u e n t l y den ied having wi tnessed the even ts . O n 21 D e c e m b e r 1995 
the Mi l i t a ry C o u r t a c q u i t t e d t he g e n d a r m e s of t he killings of the 
app l i c an t s ' re la t ives . 

T H E L A W 

II. T H E C O U R T ' S ASSESSMENT O F T H E EVIDENCE AND 
E S T A B L I S H M E N T O F T H E FACTS 
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B. A r t i c l e 38 § 1 (a) o f t h e C o n v e n t i o n a n d c o n s e q u e n t i n f e r e n c e s 
d r a w n by t h e C o u r t 

185. Before p roceed ing to assess the evidence, the C o u r t would s t ress , 
as it has previously he ld , t ha t it is of the u t m o s t i m p o r t a n c e for the 
effective ope ra t ion of t he sys tem of individual pe t i t ion i n s t i t u t ed u n d e r 
Art ic le 34 of the Conven t i on t h a t S t a t e s should furnish all necessary 
facilities to m a k e possible a p rope r and effective e x a m i n a t i o n of 
app l ica t ions (see Tannkulu v. Turkey [ G C ] , no. 23763/94, § 70, E C H R 
1999-IV). It is i n h e r e n t in p roceed ings re la t ing to cases of this n a t u r e , 
w h e r e an individual app l ican t accuses S t a t e a g e n t s of v io la t ing his r ights 
u n d e r t he Conven t ion , t h a t in c e r t a i n ins tances solely the r e sponden t 
G o v e r n m e n t have access to in fo rma t ion capable of c o r r o b o r a t i n g or 
r e fu t ing these a l l ega t ions . A fai lure on a G o v e r n m e n t ' s pa r t to submi t 
such in format ion which is in the i r h a n d s wi thou t a sat isfactory 
exp l ana t i on may not only give rise to the d r a w i n g of inferences as to the 
wel l - foundedness of the app l i can t ' s a l l ega t ions , but may also reflect 
negat ive ly on the level of compl i ance by a r e s p o n d e n t S t a t e wi th its 
ob l iga t ions u n d e r Ar t ic le 38 § 1 (a) of t he Conven t i on (see Timurtas v. 
Turkey, no. 23531/94, §§ 66 a n d 70, E C H R 2000-VI) . 

186. In this con tex t , the C o u r t has no ted wi th conce rn a n u m b e r of 
m a t t e r s conce rn ing the G o v e r n m e n t ' s r esponse to t he C o m m i s s i o n ' s 
r e q u e s t s for d o c u m e n t s and in fo rma t ion . A p a r t from individual r eques t s 
for specific d o c u m e n t s , t he G o v e r n m e n t were also r e q u e s t e d on a n u m b e r 
of occasions , inc lud ing d u r i n g the fact-f inding h e a r i n g in A n k a r a in 1997, 
to s u b m i t to t he C o m m i s s i o n and , subsequen t ly , to the C o u r t all the 
d o c u m e n t s p e r t a i n i n g to the mi l i t a ry o p e r a t i o n of 10 N o v e m b e r 1992 and 
those p e r t a i n i n g to t he inves t iga t ion in to the killing of the app l i can t s ' 
re la t ives . 

187. As r ega rds these d o c u m e n t s , the C o u r t observes , firstly, tha t , 
accord ing to the t e s t i m o n y of Colone l Hiiseyin Y d m a z , a senior 
g e n d a r m e r i e officer ... a r epor t en t i t l ed "final r e p o r t / d e t a i l e d ope ra t ion 
r e p o r t " should exist , s e t t i ng out , wi th g rea t precis ion, the de ta i l s of the 
en t i r e ope ra t i on . T h e C o m m i s s i o n r e q u e s t e d t he G o v e r n m e n t on 
21 M a r c h 1997 a n d on 5 J u n e 1997 to s u b m i t a copy of this d o c u m e n t . If 
they were not in a posi t ion to do so, t he G o v e r n m e n t were invi ted to 
provide a formal w r i t t e n e x p l a n a t i o n of t he na t i ona l secur i ty in t e re s t s 
m i l i t a t i n g aga ins t m a k i n g the d o c u m e n t avai lable to the C o m m i s s i o n . 
No repl ies to t he se r e q u e s t s have b e e n received. 

188. Secondly, it a p p e a r s from a n u m b e r of d o c u m e n t s , inc lud ing the 
j u d g m e n t of t he Mi l i t a ry C o u r t a n d the inc ident r epo r t of 11 N o v e m b e r 
1992, t h a t an o p e r a t i o n p lan , called t he "Sancak-1 O p e r a t i o n P l an" , was 
d ra f t ed on 8 N o v e m b e r 1992 ... T h i s d o c u m e n t has likewise not been 
s u b m i t t e d by the G o v e r n m e n t . T h e i m p o r t a n c e of t he fai lure to submi t 



260 AKKUM AND OTHERS v. TURKEY JUDGMENT 

these two i m p o r t a n t d o c u m e n t s will be fu r the r e x a m i n e d in s u b s e q u e n t 
p a r a g r a p h s of this j u d g m e n t , bu t the C o u r t would s t ress a l r eady a t this 
s t age t h a t the d o c u m e n t s in ques t i on migh t have ass is ted the 
C o m m i s s i o n in its task of identifying the wi tnesses whose t e s t i m o n y 
could be re levan t for t he e s t a b l i s h m e n t of t he facts of t he case . In this 
connec t ion the C o u r t no tes t h a t , accord ing to Colone l Yi lmaz , the 
mi l i t a ry un i t s from Kovanci la r and Alacakaya were respons ib le for the 
Kurgun lu plain, w h e r e two of t h e bodies were found ... However , none of 
t he g e n d a r m e r i e wi tnesses pu t forward by the G o v e r n m e n t be longed to 
these un i t s . 

189. Finally, a n u m b e r of d o c u m e n t s s u b m i t t e d by the G o v e r n m e n t 
d u r i n g the Conven t i on p roceed ings m a k e re fe rence to several o t h e r , 
po ten t i a l ly i m p o r t a n t , d o c u m e n t s p e r t a i n i n g to t he inves t iga t ion , which 
have l ikewise not b e e n m a d e avai lable to the C o n v e n t i o n ins t i tu t ions . 
T h e s e d o c u m e n t s inc lude: 

(a) the record (j'ezleke) d ra f t ed by the Palu publ ic p rosecu to r M r T u r a n 
and sent to the Kayser i N a t i o n a l Secur i ty C o u r t , s u m m a r i s i n g the 
inves t iga t ion into the killing ofDervis, K a r a k o ç and M e h m e t A k a n 

(b) t he reply of t he N a t i o n a l Secur i ty C o u r t , sen t to t he Pa lu public 
p rosecu to r ' s office 

(c) t he i n d i c t m e n t of 19 Augus t 1994 se t t i ng out t he cha rges aga ins t 
t he seven g e n d a r m e s ; 

(d) the decis ion of non- jur isd ic t ion t a k e n by the Elaz ig Assize C o u r t on 
2 2 J u n e 1995; 

(e) t he t e s t imon ie s of a n u m b e r of g e n d a r m e s d u r i n g the t r i a l . . . 
190. T h e G o v e r n m e n t have not advanced any exp l ana t i on for the i r 

fai lure to s u b m i t the d o c u m e n t s m e n t i o n e d above. Re fe r r i ng to the 
i m p o r t a n c e of a r e s p o n d e n t G o v e r n m e n t ' s coope ra t i on in Conven t i on 
p roceed ings as ou t l i ned above (see p a r a g r a p h 185), t he C o u r t finds tha t 
in the p r e s e n t case t he r e s p o n d e n t S t a t e has fallen shor t of its obl iga t ion 
u n d e r Art ic le 38 § 1 (a) of t he Conven t i on to furnish all necessa ry facilities 
to the C o m m i s s i o n a n d to t he C o u r t in the i r task of e s tab l i sh ing the facts. 

C. T h e C o u r t ' s e v a l u a t i o n o f t h e f a c t s 

/. The killing of Dervis Karakoc 

191. Accord ing to the th i rd app l ican t , Rab ia Karakog , her son Dervi§ 
K a r a k o c was shot a t po in t -b lank r a n g e by soldiers on 10 N o v e m b e r 1992. 
T h e G o v e r n m e n t den ied th i s . 

192. T h e C o u r t no tes t h a t it is not in d i spu t e b e t w e e n the pa r t i e s t h a t 
a mi l i t a ry ope ra t i on took place on 10 N o v e m b e r 1992 n e a r t he th i rd 
app l i can t ' s village and t h a t the d e a d body of he r son Dervi§, hit by nine 
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bu l le t s , was found af ter t he o p e r a t i o n . W h a t is d i spu ted is w h e t h e r 
M r K a r a k o c was killed by soldiers as a l leged by the th i rd app l i can t . 

193. In a case such as the p r e s e n t one , in which t h e r e a r e con t r ad ic to ry 
and confl ict ing accounts of w h a t ac tua l ly occur red , t he C o u r t pa r t i cu la r ly 
r e g r e t s t he absence of a t h o r o u g h d o m e s t i c jud ic ia l inves t iga t ion and of 
d o c u m e n t a r y evidence . In this l a t t e r connec t ion , the C o u r t no tes t h a t the 
d o c u m e n t s de t a i l ed above, and in p a r t i c u l a r t he ope ra t i on p lan of 
8 N o v e m b e r 1992 and the "final r e p o r t / d e t a i l e d ope ra t i on r epor t " , which 
have b e e n wi thhe ld by the G o v e r n m e n t , a r e of a n a t u r e which m a k e t h e m 
ind i spensab le for t he cor rec t a n d c o m p l e t e e s t a b l i s h m e n t of t he facts of 
the case . T h e C o u r t expec ts t h a t t he se d o c u m e n t s would have enabled it 
to ga in a m o r e a c c u r a t e ins ight in to which mi l i ta ry uni t s h a d actual ly 
t a k e n p a r t in the ope ra t ion , a n d in to the i r posi t ions d u r i n g the 
ope ra t i on . In t he absence of t he d o c u m e n t s , t he C o u r t has had to base its 
f indings on only a l imi ted n u m b e r of o t h e r d o c u m e n t s filed in t he course of 
t he p roceed ings before t he C o n v e n t i o n ins t i tu t ions , and on the evidence 
given oral ly to t he C o m m i s s i o n ' s de l ega t e s . 

194. As r e g a r d s the d o c u m e n t s conce rn ing the inves t iga t ion in to the 
kill ing of Dervi§ Karakog , t he C o u r t no tes at t he ou t se t t h a t , de sp i t e his 
body having been found by the soldiers af ter t he o p e r a t i o n th is fact was 
not r ecorded in t he o p e r a t i o n r e p o r t s w i th which it has b e e n provided. 
M r Ka rakoc ' s body was not t a k e n away by the soldiers who found it, but 
by his m o t h e r and a n u m b e r of vi l lagers from Kur§un lu w h o w e n t t o look 
for h i m af ter t he ope ra t i on had ended . A n e x a m i n a t i o n of t he body was 
only ca r r i ed ou t after Ziilfi A k k u m h a d t a k e n it to Dicle. 

195. C o n c e r n i n g the o p e r a t i o n r e p o r t s of 11 N o v e m b e r 1992 t h a t have 
been m a d e avai lable , t he C o u r t c a n n o t bu t conclude t h a t they a r e full of 
omiss ions a n d con t rad ic t ions . In view of t he ser ious n a t u r e of these 
inaccurac ies , t he C o u r t is not convinced t h a t t h e y can be exp la ined by 
the fact t h a t t he r e p o r t s were d ra f t ed in a " h e a t e d a t m o s p h e r e " short ly 
af ter a mi l i t a ry ope ra t ion , as c l a imed by M u r a t Kog ... or t h a t t hey were 
" innocen t omiss ions" , as a r g u e d by Colonel Yi lmaz ... In addi t ion , it 
a p p e a r s t h a t no records wha t soeve r were d r a w n u p of the ac t ions of some 
of t h e un i t s p a r t i c i p a t i n g in t he ope ra t i on . Accord ing to Major E r san 
Topa log lu ' s t e s t i m o n y to t he d e l e g a t e s , it was not the p rac t i ce of the 
c o m m a n d o un i t s to keep records of t he i r act ivi t ies d u r i n g an ope ra t ion , 
a n d hence no r e p o r t s ex is ted p e r t a i n i n g to the involvement of the 
c o m m a n d o t e a m s in t he o p e r a t i o n u n d e r his c o m m a n d ... 

196. As for the r epo r t of t he e x a m i n a t i o n of M r Karakog ' s body, the 
C o u r t notes tha t th is mere ly consis ts of a record of t he n u m b e r of 
bul le t en t ry and exit holes found on the body. N o t h o u g h t was given by 
D r T i i r k a n , who p e r f o r m e d the e x a m i n a t i o n , to t he possibil i ty t h a t t races 
of bul le t s or o t h e r evidence m i g h t still be lodged in t h e body. No a t t e m p t s 
were m a d e to es tab l i sh e i t he r t he d i s t ance from which the bu l le t s had 
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been fired or t he type of w e a p o n or weapons t h a t h a d been used. T h e 
f inding tha t the d e a t h had been caused by gunsho t w o u n d s was sufficient 
for D r T t i r k a n a n d the public p rosecu to r I b r a h i m Engin to conclude t h a t a 
full au topsy was not necessary ... This r epo r t , t he re fo re , is not capab le of 
t h rowing u p any leads t h a t could have ass is ted in the ident i f ica t ion of t h e 
a u t h o r s of the kil l ing. 

197. In respec t of the wr i t t en evidence, t he C o u r t no tes , lastly, t h a t 
a l t h o u g h the Palu publ ic p rosecu to r N i h a t T u r a n c la imed in his l e t t e r of 
3 D e c e m b e r 1993 t h a t the inves t iga t ion by his office in to t he kill ings of 
M e h m e t A k a n and Dcrvis, K a r a k o c was still con t inu ing , no d o c u m e n t s 
p e r t a i n i n g to this inqui ry were s u b m i t t e d to t he Mi l i t a ry C o u r t or indeed 
to the C o n v e n t i o n ins t i t u t ions , desp i t e the fact t h a t such d o c u m e n t s do 
exist ... 

198. As r e g a r d s t he ora l evidence, t he C o u r t cons iders t h a t the accoun t s 
given to the C o m m i s s i o n ' s de l ega t e s by the five w o m e n R a b i a Karakoc;, 
Giillii Gtizel-Karakoc., Ze l iha Karakog , Hayr iye K a r a m a n and H a c i r e 
Cey lan - t he last civilians to have seen Dervi§ Ka rakog alive - we re 
convincing in the i r de ta i l a n d cons i s ten t wi th , as well as co r robora t ive of, 
each o t h e r ... Rab ia K a r a k o c , Gtillu Gt ize l -Karakog, Ze l iha Ka rakog and 
Hayr iye K a r a m a n told t he de l ega te s how they had set off ear ly in the 
m o r n i n g and had come across t he two w o m e n s h e p h e r d s , H a c i r e Ceylan 
and Hediye Akodun , who h a d w a r n e d t h e m not to p roceed fu r the r as t h e r e 
was a n o p e r a t i o n in p rogress . F u r t h e r m o r e , Rab ia Ka rakog exp la ined how 
she had h e a r d a single shot f rom a pistol , followed by con t inuous firing. Th i s 
vers ion of events was conf i rmed by H a c i r e Cey lan - herse l f also an 
eyewitness to the events - in her t e s t i m o n y to the de l ega t e s . Moreover , in 
h e r s t a t e m e n t of 17 M a y 1995 to the Elazig Assize C o u r t Ms Cey lan also 
conf i rmed t h a t an o p e r a t i o n had t a k e n place on 10 N o v e m b e r 1992 and 
t h a t soldiers h a d told he r to r e t u r n h o m e ... In the l ight of t he foregoing, 
t he C o u r t a t t a c h e s l i t t le re levance to Hed iye A k o d u n ' s s t a t e m e n t to the 
Assize C o u r t t h a t no o p e r a t i o n h a d t a k e n place ... In add i t ion , Ms Cey lan 
m a i n t a i n e d before t he d e l e g a t e s t h a t she h a d also b e e n q u e s t i o n e d by the 
Assize C o u r t in r e l a t i on to t h e kill ing of Dervi§ Karakog , bu t it a p p e a r s t h a t 
th is was not r eco rded in her s t a t e m e n t . 

199. F u r t h e r m o r e , the t e s t imony of Rab ia K a r a k o c was also largely 
cons is ten t wi th t he s t a t e m e n t s she had m a d e to the H u m a n Righ t s 
Associa t ion a n d wi th h e r accoun t of events as set ou t on t he appl ica t ion 
form. 

200. O n the o t h e r h a n d , the C o u r t finds t he t e s t imon ies of t he 
g e n d a r m e r i e officers before the de l ega t e s to be con t r ad i c to ry a n d often 
less t h a n frank. In th i s connec t ion it re fers , firstly, to the t e s t i m o n y of 
T u n c e r Arpac i , w h o was also one of t he d e f e n d a n t s in the c r imina l 
p roceed ings before t he Mi l i t a ry C o u r t . In the l a t t e r p roceed ings , 
M r Arpaci dec l a red t h a t he had personal ly found the t h r e e bodies and 
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t h a t he h a d r eco rded this discovery in the ope ra t i on r e p o r t . H e fur ther 
s t a t e d t h a t C o b r a he l i cop te r s had been deployed in the o p e r a t i o n ... 
However , w h e n ques t i oned by the de l ega t e s a n d the lawyers r e p r e s e n t i n g 
the pa r t i e s , M r Arpaci s t a t e d t h a t only one body had been found af ter the 
o p e r a t i o n a n d tha t no he l icopters had been used ... In view of M r Arpaci ' s 
p rec i se a n d de t a i l ed desc r ip t ion to t he Mi l i t a ry C o u r t of t he t h r e e bodies 
a n d the locat ions w h e r e they h a d been found, t he C o u r t is wholly 
unconvinced by the exp lana t ion proffered by h im for the con t rad ic t ions 
in his s t a t e m e n t s , n a m e l y t h a t he had been m i s t a k e n in t he accoun t he 
had given to the Mil i ta ry C o u r t ... For this r eason , it cons iders M r Arpaci 
to be a n un re l i ab l e wi tness . 

2 0 1 . Secondly, t he C o u r t observes tha t the t e s t i m o n y before the 
d e l e g a t e s of the g e n d a r m e M u r a t K 0 5 , who also stood t r ia l before the 
Mi l i t a ry C o u r t , con ta ins s imi la r con t rad ic t ions . T h u s , in his t e s t i m o n y to 
the Mi l i t a ry C o u r t , M r Koq s t a t e d t h a t d u r i n g the o p e r a t i o n he had hea rd 
t h a t a n u m b e r of t e r ro r i s t s had been killed. However , he told the de l ega te s 
t h a t a f ter the ope ra t i on no bodies had been found. H e had not d e e m e d it 
necessa ry to verify the facts before s igning the ope ra t i on r epo r t in which it 
was s t a t e d t h a t a body had in fact b e e n found ... 

202. As r e g a r d s t he evidence given by Colone l Hi iseyin Y i lmaz to the 
d e l e g a t e s , t he C o u r t is s t ruck by his d ismissa l of the con t rad ic t ions 
b e t w e e n the mi l i t a ry r e p o r t s as " innocen t omiss ions" ... T h e C o u r t 
cons iders t h a t such an exp l ana t i on sits ill wi th t he profess ional s t a n d a r d s 
to be expec ted from a senior mi l i t a ry officer. F u r t h e r m o r e , given the fact 
t h a t Co lone l Yi lmaz had persona l ly p l a n n e d a n d overseen the ope ra t i on , 
t h e C o u r t is not p e r s u a d e d t h a t he genu ine ly lacked knowledge of the 
kill ing of Dervis, Karakog . It is even less p r e p a r e d to bel ieve tha t he 
would have b e e n u n a w a r e of t he fact t h a t seven g e n d a r m e s who had 
t a k e n p a r t in an ope ra t i on u n d e r his c o m m a n d were p r o s e c u t e d for 
kill ings which had t a k e n place in the course of t h a t o p e r a t i o n ... T h e 
s a m e appl ies to the t e s t i m o n y of Mur§it Y d m a z , t he c o m m a n d e r of the 
A n c a k g e n d a r m e r i e , who also c l a imed to have no knowledge of a n u m b e r 
of his pe r sonne l be ing p ro secu t ed for the i r a l leged ac t ions d u r i n g the 
mi l i t a ry o p e r a t i o n in which he had persona l ly pa r t i c i pa t ed ... 

203. T h e C o u r t is thus confronted wi th a s i tua t ion w h e r e in fo rmat ion 
provided by S ta t e agen t s and r e l a t i ng to the facts of the case not only is 
con t r ad ic to ry bu t also, at least as r e g a r d s s t a t e m e n t s m a d e by a n u m b e r of 
those a g e n t s , canno t be accep ted as t ru th fu l . In the absence of any 
e x p l a n a t i o n , let a lone a sa t i s fac tory one , for this s t a t e of affairs, a n d 
b e a r i n g in mind its a s s e s s m e n t of t he w r i t t e n evidence a n d t h a t of the 
ora l evidence given by the o t h e r wi tnesses , the C o u r t cons iders t h a t , in 
t he p r e s e n t case , this s i tua t ion jus t i f ies the d r a w i n g of in fe rences as to 
t he wel l - foundedness of the th i rd app l i can t ' s a l l ega t ions (see Timurtas, 
ci ted above, § 66) . 
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204. In the light of t he foregoing, the C o u r t finds it e s t ab l i shed t h a t 
Dervi§ Karakog , his horse and his dog were killed by the soldiers in t he 
c i r c u m s t a n c e s a l leged by the th i rd app l i can t . 

2. The killings of Mehmet Akkum and Mehmet Akan 

205. T h e first and second app l i can t s a l leged t h a t M e h m e t A k k u m a n d 
M e h m e t A k a n had last been seen alive on a m o u n t a i n s i d e wi th a la rge 
n u m b e r of soldiers a n d t h a t they had s u b s e q u e n t l y b e e n killed by 
m e m b e r s of the secur i ty forces. Zulfi A k k u m also a l leged t h a t his son 's 
ea r s had b e e n severed post mortem. 

206. T h e G o v e r n m e n t conceded t h a t the two m e n had indeed died, but 
they m a i n t a i n e d t h a t this had occur red in the crossfire b e t w e e n soldiers 
and m e m b e r s of the P K K and t h a t it was not possible to es tab l i sh who had 
ac tua l ly shot t h e m . 

207. T h e C o u r t no tes , t he re fo re , t ha t it is not in d i spu t e be tween the 
pa r t i e s tha t t he bodies of M e h m e t A k a n a n d M e h m e t A k k u m were found 
in t he a r e a w h e r e t he Sancak-1 o p e r a t i o n had b e e n ca r r i ed out on 
10 N o v e m b e r 1992. It is also not d i spu ted t h a t M e h m e t A k k u m ' s ea r s 
h a d b e e n severed . W h a t is d i s p u t e d , however , is how they m e t t he i r d e a t h . 

208. T h e C o u r t cons iders t h a t , in o r d e r to prove the i r a l l ega t ions , t he 
first a n d second app l i can t s have done eve ry th ing t h a t could reasonab ly 
a n d real is t ical ly be expec t ed of t h e m . Unl ike the th i rd appl ican t Rab ia 
K a r a k o c - who had a n u m b e r of eyewitnesses to the events l ead ing to t he 
kil l ing of h e r son by the so ld iers - t hey did not have any eyewi tnesses o t h e r 
t h a n H a c i r e Cey lan . As a l r eady m e n t i o n e d above (see p a r a g r a p h s 186-87), 
t h e G o v e r n m e n t ' s failure to s u b m i t t he ope ra t i on plan of 8 N o v e m b e r 
1992 and the "final r e p o r t / d e t a i l e d o p e r a t i o n r e p o r t " - which, accord ing 
to Colone l Yi lmaz , would have m a d e it possible to identify the un i t s 
respons ib le for a p a r t i c u l a r a r e a ... - m e a n t t h a t the app l i can t s were 
u n a b l e to p ropose as wi tnesses , and the C o m m i s s i o n was unab le to 
s u m m o n , the re levan t mi l i t a ry p e r s o n n e l wi th first-hand knowledge of 
w h a t had occur red in the a r e a in ques t ion . T h e C o u r t fu r the r poin ts out 
t h a t it does not a p p e a r t h a t t he "final r epo r t / de t a i l ed ope ra t ion r e p o r t " 
was s u b m i t t e d to the d o m e s t i c inves t iga t ing a u t h o r i t i e s or even to t he 
Mi l i t a ry C o u r t . In these c i r c u m s t a n c e s , the app l i can t s , a n d indeed the 
C o n v e n t i o n ins t i tu t ions , h a d no m e a n s of access to t he se d o c u m e n t s 
w i thou t t he G o v e r n m e n t ' s coopera t ion . 

209. In t h e c i r c u m s t a n c e s of the p r e s e n t case , t he C o u r t finds it 
i n a p p r o p r i a t e to conclude t h a t these app l i can t s have failed to submi t 
sufficient evidence in suppor t of t h e i r a l l ega t ions , given t h a t such evidence 
was in t he h a n d s of t he r e s p o n d e n t G o v e r n m e n t . At this s t age the C o u r t 
would once m o r e r e i t e r a t e (see also p a r a g r a p h 185 above) t h a t w h e r e it is 
solely the r e s p o n d e n t G o v e r n m e n t who have access to in fo rma t ion capable 
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of c o r r o b o r a t i n g or r e fu t ing a l l ega t ions m a d e by an individual app l i can t , a 
failure on t h a t G o v e r n m e n t ' s p a r t - w i thou t a sa t i s fac tory e x p l a n a t i o n - to 
s u b m i t such in fo rma t ion m a y give r ise to t he d r a w i n g of in fe rences as to t he 
wel l - foundedness of the app l i can t ' s a l l ega t ions . 

210. In add i t ion , t he C o u r t has previously held t h a t w h e r e the events 
in issue lie wholly, or to a l a rge e x t e n t , wi th in the exclusive knowledge of 
t h e a u t h o r i t i e s - as in t he case of pe r sons in cus tody u n d e r those 
a u t h o r i t i e s ' con t ro l - s t r o n g p r e s u m p t i o n s of fact will ar ise in r e spec t of 
injuries a n d d e a t h s occur r ing d u r i n g such d e t e n t i o n . T h u s , it has found 
t h a t w h e r e an individual is t a k e n in to cus tody in good h e a l t h but is found 
to be in jured at the t ime of r e l ease , it is i n c u m b e n t on t he S t a t e to provide 
a plausible exp l ana t i on of how those injuries were caused , failing which an 
issue will a r i se u n d e r Art ic le 3 of t he C o n v e n t i o n (see Tomasi v. France, 
j u d g m e n t of 27 Augus t 1992, Ser ies A no. 241-A, pp. 40-41 , §§ 108-11; 
Ribitsch v. Austria, j u d g m e n t of 4 D e c e m b e r 1995, Ser ies A no. 336, 
pp . 25-26, § 34; a n d Selmouni v. France [ G C ] , no. 25803/94, § 87, E C H R 
1999-V). Indeed , in such s i tua t ions the b u r d e n of proof m a y be r e g a r d e d 
as r e s t i ng on the a u t h o r i t i e s (see , inter alia, Salman v. Turkey [ G C ] , 
no. 21986/93 , § 100, E C H R 2000-VII) . 

211 . T h e C o u r t cons iders it l eg i t ima t e to d r a w a pa ra l l e l b e t w e e n the 
s i tua t ion of d e t a i n e e s , for whose wel l -being the S t a t e is held responsib le , 
and the s i t ua t ion of pe r sons found injured or d e a d in an a r e a wi th in the 
exclusive control of the a u t h o r i t i e s of the S t a t e . Such a pa ra l l e l is based on 
the sa l ient fact t h a t in bo th s i t ua t ions the events in issue lie wholly, or in 
la rge p a r t , wi th in the exclusive knowledge of t he a u t h o r i t i e s . It is 
a p p r o p r i a t e , t he re fo re , t h a t in cases such as t he p r e s e n t one , w h e r e it is 
t h e non-disc losure by the G o v e r n m e n t of crucia l d o c u m e n t s in the i r 
exclusive possession which is p r e v e n t i n g t he C o u r t from es t ab l i sh ing the 
facts, it is for the G o v e r n m e n t e i t he r to a r g u e conclusively why the 
d o c u m e n t s in ques t ion c a n n o t serve to c o r r o b o r a t e t he a l l ega t ions m a d e 
by the app l i can t s , or to provide a sa t is factory and convincing exp lana t ion 
of how the events in q u e s t i o n occur red , failing which an issue u n d e r 
Art ic le 2 a n d / o r Art ic le 3 of t h e C o n v e n t i o n will a r i se . 

212. T h e G o v e r n m e n t have failed to adduce any a r g u m e n t from which 
it could be d e d u c e d t h a t t he d o c u m e n t s wi thhe ld by t h e m con t a ined no 
in fo rma t ion b e a r i n g on the app l i can t ' s c la ims . T h e r e f o r e , t he C o u r t will 
e x a m i n e w h e t h e r t he G o v e r n m e n t have d i s cha rged t h e i r b u r d e n of 
exp la in ing the kill ings of the a p p l i c a n t s ' two re la t ives and the mut i l a t ion 
of the body of M e h m e l A k k u m . In do ing so, t he C o u r t will assess the oral 
evidence given before the d e l e g a t e s and will also have p a r t i c u l a r r e g a r d to 
the inves t iga t ion ca r r i ed out at d o m e s t i c level in o rde r to es tabl ish 
w h e t h e r t h a t inves t iga t ion was capab l e of l e ad ing to t h e ident i f ica t ion 
a n d p u n i s h m e n t of those responsib le (see, mutatis mutandis, Ipek v. Turkey, 
no. 25760/94, § 170, 17 F e b r u a r y 2004) , a n d the a u t h o r i t i e s c i ted t h e r e i n ) . 
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213 . T h e only evidence t he app l i can t s were able to s u b m i t in suppor t of 
t he i r a l l ega t ion t h a t the i r two re la t ives had last b e e n seen in t h e h a n d s of 
soldiers was t he eyewi tness t e s t imony of H a c i r e Cey lan . T h e C o u r t 
observes t ha t , in her s t a t e m e n t of 17 May 1995 to the Elaz ig Assize 
C o u r t Ms Ceylan said t h a t on the day in ques t i on she had been 
g raz ing he r a n i m a l s ou t s ide he r village when soldiers had told he r t h a t 
they were ca r ry ing out a n ope ra t i on and asked he r go h o m e . She had not 
seen soldiers b e a t i n g up M e h m e t A k a n or any o t h e r pe r son . It does not 
a p p e a r from this s t a t e m e n t t h a t M s Ceylan was ques t i oned as to w h e t h e r 
she had seen soldiers t a k i n g the two M e h m e t s away wi th t h e m . 

214 . As to t h e t e s t i m o n y of M s C e y l a n before t he C o m m i s s i o n ' s 
d e l e g a t e s ... the C o u r t finds tha t this was r e m a r k a b l y convincing. She 
m a i n t a i n e d her version of even t s t h r o u g h o u t t he q u e s t i o n i n g by the 
C o m m i s s i o n ' s de l ega t e s a n d the app l i c an t s ' r e p r e s e n t a t i v e s and also 
d u r i n g the c ro s s - examina t i on by the G o v e r n m e n t ' s r e p r e s e n t a t i v e s . She 
conf i rmed , as she h a d d o n e in he r s t a t e m e n t of 17 M a y 1995, t h a t she 
h a d seen the soldiers , w h o had told her to go h o m e . She s t a t e d t h a t her 
poor eyesight had p r e v e n t e d he r from see ing wha t the soldiers were do ing 
to t he two M e h m e t s , bu t she was a d a m a n t t h a t she had seen the two m e n 
in t he h a n d s of the soldiers . 

215. Husey in A k a n , t he second app l i can t , also conf i rmed in his 
t e s t i m o n y before the d e l e g a t e s t h a t Ms Cey lan , on her r e t u r n to the 
vil lage, had informed h im a n d the o t h e r vi l lagers t h a t she h a d seen the 
two M e h m e t s in the h a n d s of t he soldiers ... 

216. As r e g a r d s t he t e s t i m o n i e s of t he g e n d a r m e r i e wi tnesses — all of 
w h o m had been put forward by the G o v e r n m e n t - the C o u r t would note 
t h a t none of t h e m t u r n e d out to have be longed to the mi l i t a ry uni t s which, 
d u r i n g the ope ra t i on , w e r e respons ib le for t he a r e a w h e r e t he bodies were 
found. In a n y even t , the C o u r t would refer to its above a s s e s s m e n t of the 
t e s t imon ie s of t he g e n d a r m e r i e wi tnesses in r e l a t ion to the kill ing of 
Dervi§ Karakog , which is also appl icable to the events s u r r o u n d i n g the 
kill ing of t he two M e h m e t s . 

217. T h e C o u r t cons iders t h a t it c anno t be said e i t he r t h a t t he ora l 
evidence w a r r a n t s t h e conclus ion t h a t t h e a p p l i c a n t s ' a l l ega t ions a r e 
un founded , or t ha t it p rovided a sa t is factory and convincing exp lana t ion 
on the p a r t of the G o v e r n m e n t as to how the events in ques t i on occur red . 

218. As r e g a r d s t he inves t iga t ion ca r r i ed ou t at d o m e s t i c level, t he 
C o u r t ' s obse rva t ions r e l a t i ng to the e x a m i n a t i o n of t he body of Dervi§ 
K a r a k o c (see p a r a g r a p h 196 above) a r e equal ly valid in respect of t he 
e x a m i n a t i o n of the bodies of M e h m e t A k k u m a n d M e h m e t A k a n . T h u s , 
the r epo r t s of those e x a m i n a t i o n s mere ly r ecorded the n u m b e r of bul le t 
en t ry and exit holes; no t h o u g h t was given to the possibili ty t h a t t r aces of 
bu l le t s , s h r a p n e l or o t h e r ev idence m i g h t be lodged in t he bodies 
( n o t w i t h s t a n d i n g D r Aydin 's own conclusion t h a t some of the injuries 
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could have been caused by s h r a p n e l ... ) and no a t t e m p t s were m a d e to 
es tab l i sh t he d i s t ance from which the bul le t s had been fired or t he type 
of firearm used. Also wi th r e g a r d to these d e a t h s , D r T u r k a n and the 
publ ic p rosecu to r , M r Engin , were con t en t to conclude t h a t t hey had 
been caused by gunsho t wounds and t h a t for t h a t r ea son it was not 
necessa ry to conduc t a full a u t o p s y ... F u r t h e r m o r e , no checks were 
ca r r i ed out to find out w h e t h e r t h e deceased m e n had been involved in a 
c lash or had h a n d l e d a firearm; such checks could have en t a i l ed an 
e x a m i n a t i o n of t he f inger t ips of the bodies for t races of g u n p o w d e r . 

219. T h e C o u r t f u r the r observes t h a t no ball is t ic e x a m i n a t i o n of the 
scene w h e r e t he bodies were found was ca r r i ed out . In fact, in the case of 
M c h m c t A k a n and Dcrvi§ K a r a k o g it was the vi l lagers who recovered the 
bodies and took t h e m to Dicle to be e x a m i n e d . 

220. T h e C o u r t canno t bu t r e m a r k cri t ically on t h e inves t iga t ion 
ca r r i ed out by the Palu publ ic p r o s e c u t o r Niha t T u r a n . For e x a m p l e , 
M r T u r a n conc luded at the very b e g i n n i n g of his inves t iga t ion tha t 
M e h m e t A k k u m was a t e r ro r i s t - n o t w i t h s t a n d i n g the lack of any 
re fe rence to t h e deceased as such in any of t he mi l i t a ry d o c u m e n t s which 
had been b r o u g h t to his a t t e n t i o n - and t h a t he the re fo re lacked 
ju r i sd ic t ion to inves t iga te t he kil l ing ... H e also took no s teps to ques t ion 
any of the g e n d a r m e s who had t a k e n p a r t in the ope ra t i on , s ince he was of 
t h e belief t ha t it would not be possible to es tab l i sh w h e t h e r a c r ime had 
b e e n c o m m i t t e d in an a r m e d conf ron ta t ion d u r i n g a mi l i t a ry ope ra t ion 
w h e n he had no in fo rma t ion as to which mi l i ta ry uni t s had pa r t i c ipa t ed 
in tha t ope ra t i on ... However , the C o u r t observes t h a t as ear ly as 
20 N o v e m b e r 1992, one m o n t h before he dec ided t h a t he lacked 
ju r i sd ic t ion to inves t iga te t he kil l ings, M r T u r a n did have access to the 
mi l i t a ry r epo r t s ... Neve r the l e s s , this did not lead h im to e n q u i r e of the 
g e n d a r m e s who had t a k e n pa r t in the o p e r a t i o n w h e t h e r they had any 
in fo rma t ion abou t t he kil l ings. M r T u r a n aga in r e f e r r ed t o t he body of 
M e h m e t A k k u m as t h a t of a t e r ro r i s t on 23 D e c e m b e r 1992, which 
ind ica tes t h a t h e had had no r ega rd to the d o c u m e n t in which Ziilfi 
A k k u m had ident if ied his son's body on 16 N o v e m b e r 1992 ... Moreover , 
t he fact t h a t M r T u r a n only forwarded the mi l i t a ry r e p o r t s to the Kayser i 
N a t i o n a l Secur i ty C o u r t on 30 M a r c h 1993 ... fu r the r ra ises d o u b t s as to 
w h e t h e r he in fact took any not ice of t he c o n t e n t s of those r e p o r t s before 
dec id ing tha t he lacked ju r i sd ic t ion . 

221 . M r T u r a n also failed to ques t i on the re la t ives of t h e deceased 
pe r sons at t ha t t i m e , desp i t e the fact t ha t they h a d filed official 
c o m p l a i n t s wi th the public p r o s e c u t o r s ' offices in Pa lu and Dicle , a l leging 
t h a t the kil l ings h a d b e e n ca r r i ed out by soldiers ... T h e first t ime 
M r T u r a n cons ide red q u e s t i o n i n g re la t ives was w h e n the [Minis t ry of 
Ju s t i c e ' s I n t e r n a t i o n a l Law a n d Fore ign Re la t ions D i r e c t o r a t e ] informed 
h im on 22 O c t o b e r 1993 a n d t h e n on 3 N o v e m b e r 1993 - a lmos t a year 
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af te r the kill ings - of t he app l ica t ion lodged wi th t he C o m m i s s i o n and 
asked h im how the inves t iga t ion in to t h e kil l ings was p rog re s s ing ... 

222. It a p p e a r s , t he re fo re , t h a t t he only " p r e l i m i n a r y inves t iga t ion" 
ca r r i ed out by M r T u r a n before he dec ided t h a t he lacked ju r i sd ic t ion 
was his pa r t i c i pa t i on in t he e x a m i n a t i o n of t he body of M e h m e t A k k u m . 

223. T h e C o u r t is fu r the r s t ruck by M r T u r a n ' s r e p e a t e d re fe rences to 
9 N o v e m b e r 1992 as the d a t e on which the mi l i t a ry ope ra t i on had t aken 
p lace , when , in fact, all t he d o c u m e n t s s u b m i t t e d to his office gave the 
re levan t d a t e as 10 N o v e m b e r 1992. His ins i s tence , for a per iod of at 
least t h r e e m o n t h s , on 9 N o v e m b e r as the d a t e of the o p e r a t i o n caused 
m i s u n d e r s t a n d i n g s , and the re fo re delays , a t the crucial ea r ly s t ages of 
t h e inves t iga t ion ... 

224. T h e decision of 21 May 1993 by the p rosecu to r a t t he Kayser i 
N a t i o n a l Secur i ty C o u r t not to p ro secu t e t he deceased M e h m e t A k k u m 
... cons t i t u t e s a fu r the r ind ica t ion of t he low level of se r iousness wi th 
which the d o m e s t i c a u t h o r i t i e s a p p r o a c h e d the i r d u t y of inves t iga t ing 
t he kill ings of the app l i can t s ' re la t ives . It is i m p o r t a n t to no te t h a t this 
p r o s e c u t o r had not b e e n a sked to p ro secu t e M e h m e t A k k u m , bu t to 
inves t iga te his d e a t h ... Yet w h e n , on 22 O c t o b e r 1993, t he D i r e c t o r a t e 
in formed h im of the appl ica t ion lodged wi th the C o m m i s s i o n a n d asked 
h im how the inves t iga t ion in to t h e kill ings was p rogress ing , he s t a t e d in 
his reply of 25 N o v e m b e r 1993 t h a t his decis ion not to p ro secu t e had 
closed the inves t iga t ion a n d t h a t it had been imposs ib le to ques t i on 
any eyewi tnesses as the file did not con ta in t he n a m e s of any such 
wi tnesses ... Th i s sugges t s t h a t he d i s r e g a r d e d the mi l i t a ry records 
which listed the n a m e s of t he mi l i t a ry un i t s having t a k e n p a r t in the 
ope ra t i on ... 

225. As r e g a r d s the t r ia l of seven g e n d a r m e s conduc t ed by the Mil i ta ry 
C o u r t , t he C o u r t r e i t e r a t e s at t he ou t se t t h a t a n u m b e r of crucial 
d o c u m e n t s conce rn ing t he se p roceed ings , inc lud ing the i n d i c t m e n t and 
t h e s t a t e m e n t s of a n u m b e r of d e f e n d a n t s and wi tnesses , have not been 
m a d e avai lable to the C o m m i s s i o n or to the C o u r t . It would a p p e a r t h a t 
the only r e a s o n these p a r t i c u l a r seven g e n d a r m e s were ind ic ted was 
because they w e r e t he a u t h o r s of t h e inc iden t r e p o r t of 11 N o v e m b e r 
1992 ... T h e fact t h a t one of t he se g e n d a r m e s , n a m e l y § a b a n Bozkur t , 
had not even p a r t i c i p a t e d in t he ope ra t i on did not p r even t the 
a u t h o r i t i e s from indic t ing h im as well ... 

226. T h e C o u r t is f u r the r s t ruck by the fact t h a t all t h e d e f e n d a n t s 
w e r e excused from a p p e a r i n g before t he Mi l i t a ry C o u r t . As a resu l t , the 
d e f e n d a n t s w e r e not cal led to accoun t for t he ser ious con t rad ic t ions 
b e t w e e n the inc ident r epo r t of 11 N o v e m b e r 1992, s igned by t h e m , and 
the s t a t e m e n t s s u b s e q u e n t l y m a d e by t h e m on commiss ion , and in 
p a r t i c u l a r for t he d i sc repanc ies in the n u m b e r of bodies s t a t e d to have 
b e e n found af ter t he ope ra t i on . In th is connec t ion , the C o u r t no tes wi th 
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su rpr i se t h a t t he Mi l i t a ry C o u r t cons ide red t h a t the seven g e n d a r m e s had 
b e e n cons i s ten t in the i r accoun t s ... 

227. F u r t h e r m o r e , it does not a p p e a r tha t the Mi l i t a ry C o u r t was 
m a d e a w a r e of t he ex i s tence of the "final r e p o r t / d e t a i l e d ope ra t i on 
r epo r t " . It did not , t he re fo re , have in fo rma t ion as to which mi l i t a ry uni ts 
were respons ib le for t he a r ea s w h e r e t he bodies had b e e n found, or o the r 
de ta i l s of t he ope ra t i on . 

228. As r ega rds t he Mi l i t a ry C o u r t ' s re l iance on the s t a t e m e n t s t a k e n 
from H a c i r e Cey lan a n d Hed iye A k o d u n in its decis ion to acqui t the 
d e f e n d a n t s , the C o u r t observes t h a t a l t h o u g h Hediye A k o d u n den ied 
having seen any th ing , H a c i r e Cey lan conf i rmed t h a t an o p e r a t i o n had 
indeed t a k e n place. Ms Cey lan was not , however , a sked w h e t h e r she had 
seen the soldiers t a k i n g the two M e h m e t s away. She m e r e l y s t a t e d t h a t 
she had not seen the soldiers b e a t i n g M e h m e t A k a n or any o t h e r vi l lager ... 

229. It a p p e a r s t h a t the Mi l i t a ry C o u r t did not d e e m it necessa ry to 
verify the p r e s e n c e in the ope ra t i on a r e a of any t e r ro r i s t s who migh t 
have b e e n respons ib le for t he killing of t h e a p p l i c a n t s ' re la t ives . T h e 
C o u r t no tes , however , t h a t desp i t e the submiss ion t h a t Sancak-1 was a 
large-scale ope ra t i on , involving h u n d r e d s of soldiers firing at a la rge 
n u m b e r of t e r ro r i s t s , no bodies of t e r ro r i s t s were found a n d n e i t h e r were 
any soldiers in jured or killed. Indeed , o t h e r t h a n a n u m b e r of spent bul le t 
c a r t r i dges which, accord ing to t he Mi l i t a ry C o u r t , we re not of t h e type 
used by the a r m e d forces t h e r e is no evidence of any P K K presence 
d u r i n g the ope ra t ion . In any event , in t h e absence of a forensic 
e x a m i n a t i o n or a full au topsy l inking these BKC- type bul le t ca r t r idges to 
the kil l ings, t he C o u r t is r e l u c t a n t to a t t a c h any evident ia l va lue to t h e m . 

230. As r e g a r d s the m u t i l a t i o n of t he body of M e h m e t A k k u m , the 
C o u r t observes t h a t no d o c u m e n t s have b e e n s u b m i t t e d to the 
C o m m i s s i o n or the C o u r t ind ica t ing t h a t this issue ever received ser ious 
a t t e n t i o n from the d o m e s t i c au tho r i t i e s . O n the con t ra ry , t he C o u r t 
observes t h a t M r T u r a n aff i rmed before the de l ega t e s t h a t he h a d not 
cons ide red it his du ty to find out how the body h a d c o m e to be m u t i l a t e d 
... Finally, d u r i n g the p roceed ings before t he Mi l i t a ry C o u r t , none of the 
d e f e n d a n t s were q u e s t i o n e d in re la t ion to this issue. 

231 . O n the basis of i ts e x a m i n a t i o n of t he d o m e s t i c inves t iga t ion and 
of t he c r imina l p roceed ings before the Mi l i t a ry C o u r t , t he C o u r t 
concludes t h a t no mean ing fu l inves t iga t ion was c o n d u c t e d at domes t i c 
level capab le , firstly, of e s tab l i sh ing the t rue facts s u r r o u n d i n g the 
killings of M e h m e t A k k u m and M e h m e t A k a n a n d the m u t i l a t i o n of the 
body of M e h m e t A k k u m , and , secondly, of l ead ing to t he ident i f ica t ion and 
p u n i s h m e n t of those respons ib le . 

232. In t he l ight of t he above, it follows t h a t t h e G o v e r n m e n t have 
failed to account for t h e kil l ing of M e h m e t A k k u m and M e h m e t A k a n 
and also for the m u t i l a t i o n of the body of M e h m e t A k k u m . 
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III. ALLEGED V I O L A T I O N O F ARTICLE 2 O F T H E C O N V E N T I O N 

233. Art ic le 2 of t he Conven t i on provides as follows: 

" 1 . E v e r y o n e ' s r i g h l to life s h a l l be p r o t e c t e d by law. N o o n e sha l l b e d e p r i v e d of his 

life i n t e n t i o n a l l y save in t h e e x e c u t i o n of a s e n t e n c e of a c o u r t fo l lowing his c o n v i c t i o n of 

a c r i m e for w h i c h t h i s p e n a l t y is p r o v i d e d by law. 

2. D e p r i v a t i o n of life sha l l not be r e g a r d e d a s in f l ic ted in c o n t r a v e n t i o n of t h i s A r t i c l e 

w h e n it r e s u l t s f rom t h e u s e of force w h i c h is n o m o r e t h a n a b s o l u t e l y n e c e s s a r y : 

(a) in d e f e n c e of a n y p e r s o n f r o m u n l a w f u l v i o l e n c e ; 

(b) in o r d e r t o effect a lawful a r r e s t o r to p r e v e n t t h e e s c a p e of a p e r s o n lawful ly 
d e t a i n e d ; 

(c) in a c t i o n lawful ly t a k e n for t h e p u r p o s e of q u e l l i n g a r io t o r i n s u r r e c t i o n . " 

A. T h e k i l l i n g o f Derv i§ Karakoc; 

/. The parties' submissions 

234. T h e th i rd appl icant s u b m i t t e d t h a t her son Dervig Ka rakog had 
b e e n kil led by the soldiers on t he Kurgun lu plain, in violat ion of Art ic le 2 
of t he Conven t ion . H e h a d b e e n u n a r m e d and had posed no t h r e a t to the 
secur i ty forces. H e had not been killed for any pu rpose provided for in the 
C o n v e n t i o n , nor h a d the force used to kill h im b e e n necessary . 

235. T h e G o v e r n m e n t a r g u e d t h a t it had not been es tab l i shed t h a t 
M r K a r a k o g had been killed in t he m a n n e r a l leged by the th i rd app l i can t . 

2. The Court's assessment 

236. Art ic le 2, which sa feguards t he r ight to life and se ts out the 
c i r c u m s t a n c e s w h e n dep r iva t ion of life m a y be jus t i f ied , r a n k s as one of 
t he mos t f u n d a m e n t a l provisions in the C o n v e n t i o n , to which no 
de roga t i on is p e r m i t t e d . T o g e t h e r wi th Ar t ic le 3, it also e n s h r i n e s one of 
t he basic values of the d e m o c r a t i c societ ies m a k i n g up the Counc i l of 
E u r o p e . T h e c i r c u m s t a n c e s in which dep r iva t ion of life m a y be jus t i f ied 
m u s t the re fore be str ict ly c o n s t r u e d . T h e object and pu rpose of the 
C o n v e n t i o n as an i n s t r u m e n t for t he p ro tec t ion of individual h u m a n 
be ings also r e q u i r e s tha t Ar t ic le 2 be i n t e r p r e t e d and appl ied so as to 
m a k e its s a feguards p rac t ica l and effective (see McCann and Others v. the 
United Kingdom, j u d g m e n t of 27 S e p t e m b e r 1995, Series A no. 324, 
pp . 45-46, §§ 146-47). 

237. T h e tex t of Art ic le 2, r e ad as a whole , d e m o n s t r a t e s t h a t it covers 
not only i n t e n t i o n a l kill ing bu t also t h e s i tua t ions w h e r e it is p e r m i t t e d to 
"use force" which m a y resu l t , as an u n i n t e n d e d o u t c o m e , in the 
dep r iva t ion of life. T h e d e l i b e r a t e or i n t e n d e d use of l e tha l force is only 
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one factor, however , to be t a k e n in to account in assess ing its necessi ty. 
Any use of force m u s t be no m o r e t h a n "absolu te ly necessa ry" for the 
ach i evemen t of one or m o r e of t he purposes set out in s u b - p a r a g r a p h s (a) 
to (c). This t e r m ind ica tes t h a t a s t r i c te r and m o r e compel l ing tes t of 
necess i ty m u s t be employed from t h a t no rma l ly appl icable when 
d e t e r m i n i n g w h e t h e r S t a t e ac t ion is "necessa ry in a d e m o c r a t i c society" 
u n d e r p a r a g r a p h s 2 of Ar t ic les 8 to 11 of t h e Conven t ion . C o n s e q u e n t l y , 
t h e force used m u s t be str ict ly p r o p o r t i o n a t e to the a c h i e v e m e n t of the 
p e r m i t t e d a ims (ibid., p . 46, §§ 148-49). 

238. In the l ight of the i m p o r t a n c e of the p ro tec t ion afforded by 
Art ic le 2, the C o u r t m u s t subject depr iva t ions of life to t he most careful 
scrut iny, t a k i n g in to cons ide ra t ion not only t h e ac t ions of S t a t e a g e n t s but 
also all the s u r r o u n d i n g c i r c u m s t a n c e s . U s e of force by S t a t e a g e n t s in 
pu r su i t of one of t he a ims d e l i n e a t e d in p a r a g r a p h 2 of Art ic le 2 m a y be 
jus t i f ied w h e r e it is based on an hones t belief which is perce ived for good 
reasons to be valid a t t he t i m e bu t which s u b s e q u e n t l y t u r n s out to be 
m i s t a k e n (ibid., pp. 58-59, § 200). 

239. T h e C o u r t has a l ready es tab l i shed t h a t Dervis, Karakoc, was 
killed by the soldiers on 10 N o v e m b e r 1992 (see p a r a g r a p h 204 above) . 
T h e G o v e r n m e n t init ial ly ave r red t h a t t he t h r e e pe r sons h a d been killed 
in an a r m e d clash wi th secur i ty forces who were ac t ing in self-defence in 
the s t rugg le aga ins t t e r r o r i s m . Subsequen t ly , they den ied tha t it was the 
soldiers who h a d shot Dervis, K a r a k o c ; they have not sought to a r g u e 
t h a t the use of force was not more t h a n abso lu te ly neces sa ry for one or 
more of the l eg i t ima te purposes set out in p a r a g r a p h 2 of Ar t ic le 2 of 
the Conven t ion . T h e C o u r t , cons ider ing t h a t th is should have been a 
m a t t e r for t he G o v e r n m e n t to advance , does not d e e m it necessa ry to 
e x a m i n e w h e t h e r the kill ing of Dervis, K a r a k o c was jus t i f ied u n d e r 
Art ic le 2 § 2. 

240. It follows t h a t t h e r e has been a violat ion of Art ic le 2 of the 
Conven t i on in respec t of t he kill ing of Dervis, Karakog . 

B. T h e k i l l i n g o f M e h m e t A k k u m a n d M e h m e t A k a n 

/. The parlies' submissions 

241. T h e first a n d the second app l i can t s s u b m i t t e d t h a t the i r re la t ives , 
M e h m e t A k k u m and M e h m e t Akan , had b e e n killed unlawfully and in 
violat ion of Art ic le 2 of t he Conven t i on . 

242. T h e G o v e r n m e n t s u b m i t t e d t h a t t h e r e was insufficient evidence 
to prove t h a t the two M e h m e t s had b e e n killed in t he c i r cums tances 
a l leged by the app l i can t s . 
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2. The Court's assessment 

243. T h e C o u r t has a l r eady es tab l i shed t h a t t he G o v e r n m e n t have 
failed to account for t he ki l l ing of M e h m e t A k k u m and M e h m e t A k a n 
(see p a r a g r a p h 232 above) . It follows t h a t t h e r e has been a viola t ion of 
Ar t ic le 2 of the Conven t i on in respec t of t he kil l ing of the two M e h m e t s . 

C. A l l e g e d lack o f c a r e in t h e p l a n n i n g a n d c o n t r o l o f t h e 
o p e r a t i o n 

244. T h e app l i can t s a r g u e d t h a t t he G o v e r n m e n t had failed to p ro t ec t 
t h e r igh t to life of the i r re la t ives . In this connec t ion they a r g u e d , in 
pa r t i cu l a r , t h a t t he G o v e r n m e n t had failed to p lan a n d conduc t t he 
Sancak-1 o p e r a t i o n in such a way as to m i n i m i s e t he risk to t he life of 
the i r re la t ives , to car ry out a p rope r inves t iga t ion in to t he kill ings of 
the i r re la t ives , and , finally, to in i t i a te g e n u i n e legal p roceed ings to 
d e t e r m i n e w h e t h e r or not those respons ib le for t he d e a t h s h a d ac t ed 
lawfully. 

245. T h e G o v e r n m e n t did not add res s this issue specifically. 
246. T h e C o u r t , having r e g a r d to its above f indings of violat ions of 

Ar t ic le 2 of the Conven t ion , does not find it necessa ry in t he 
c i r c u m s t a n c e s of this case to reach any s e p a r a t e f inding on this i ssue . 

D. A l l e g e d i n a d e q u a c y o f t h e i n v e s t i g a t i o n 

247. T h e app l i can t s s u b m i t t e d t h a t , if t he p ro t ec t i on of t h e r igh t to life 
was to be mean ing fu l in p rac t ice , t h e n an effective inves t iga t ion a n d t h e 
in i t i a t ion of legal p roceed ings to d e t e r m i n e w h e t h e r or not a dep r iva t ion 
of life was lawful - followed by the impos i t ion of p u n i s h m e n t w h e r e it was 
d e e m e d to have been unlawful - was essen t ia l . In this connec t ion they 
a r g u e d t h a t the inves t iga t ion a n d the c r imina l p roceed ings in t he p r e s e n t 
case , far from be ing effective, h a d b e e n so defective as to a m o u n t to a 
pe rve r s ion of jus t i ce . 

248. T h e G o v e r n m e n t den ied these a l lega t ions and s u b m i t t e d t h a t t he 
a u t h o r i t i e s had t a k e n all t he necessa ry s teps to inves t iga te t he kil l ings, 
inc lud ing a c r imina l p rosecu t ion . 

249. T h e C o u r t r e i t e r a t e s t h a t the obl igat ion to p ro tec t t h e r ight to 
life u n d e r Ar t ic le 2 of the Conven t ion , r e ad in conjunct ion wi th the 
S t a t e ' s g e n e r a l d u t y u n d e r Art ic le 1 of t he Conven t i on to " secure to 
everyone wi th in [its] ju r i sd ic t ion t h e r igh ts a n d f reedoms def ined in 
[ the] C o n v e n t i o n " , r equ i r e s by impl ica t ion t h a t t h e r e should be some 
form of effective official inves t iga t ion w h e n individuals have been killed 
as a resul t of t h e use of force (see, mutatis mutandis, McCann and Others, 
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ci ted above, p . 49, § 161, and Kaya v. Turkey, j u d g m e n t of 19 F e b r u a r y 1998, 
Reports 1998-1, p . 329, § 105). 

250. T h e C o u r t has a l r eady e x a m i n e d the inves t iga t ion a n d t r ia l of the 
seven g e n d a r m e s in t h e con tex t of the ques t i on w h e t h e r the r e s p o n d e n t 
G o v e r n m e n t had a c c o u n t e d for t he d e a t h s of t he first and second 
app l i can t s ' re la t ives , a n d conc luded t h a t the a u t h o r i t i e s had failed to 
conduct a mean ingfu l inves t iga t ion which could have been capab le of 
e s tab l i sh ing the t r u e facts s u r r o u n d i n g the kil l ings. It no te s t h a t this 
inves t iga t ion was t he s a m e as the inves t iga t ion in to the kil l ing of Dervis, 
Karakog,. In the l ight of the sho r t comings ident if ied in its above-
m e n t i o n e d e x a m i n a t i o n , the C o u r t concludes t h a t the domes t i c 
a u t h o r i t i e s have failed to ca r ry out an a d e q u a t e a n d effective 
inves t iga t ion in to t h e kill ings of t h e app l i c an t s ' t h r e e re la t ives , as 
r e q u i r e d by Art ic le 2 of the Conven t ion . 

251 . T h e C o u r t finds, t he r e fo re , t h a t t h e r e has b e e n a viola t ion of 
Art icle 2 of t he C o n v e n t i o n u n d e r its p rocedu ra l l imb. 

IV. ALLEGED V I O L A T I O N O F ARTICLE 3 O F T H E C O N V E N T I O N 

252. T h e first app l i can t , Ziïlfi A k k u m , s u b m i t t e d t h a t his son's ears 
had been severed post mortem by t he soldiers . This app l i can t , r e fe r r ing to 
Art ic le 15 of the Firs t G e n e v a Conven t i on of 1949, appl icable in 
i n t e r n a t i o n a l conflicts, a n d also to c o m m o n Art ic le 3 of t he four G e n e v a 
Conven t ions of 1949, appl icab le in n o n - i n t e r n a t i o n a l conflicts, s u b m i t t e d 
t h a t even in t i m e s of w a r t he d e a d should not be despoi led or m u t i l a t e d . 
Viola t ions of c o m m o n Art ic le 3 were c r imes of un iversa l permiss ive 
jur isdic t ion. 

253. H e fu r the r a r g u e d t h a t t he m u t i l a t i o n of his son M e h m e t A k k u m 
r e p r e s e n t e d i n h u m a n t r e a t m e n t c o n t r a r y to Art ic le 3 of t he Conven t i on in 
re la t ion to h im, a n d t h a t the m u t i l a t i o n of a body was offensive to a 
Mus l im , given t h a t he h a d h a d to bury an i n c o m p l e t e a n d m u t i l a t e d body. 

254. Art ic le 3 of t he C o n v e n t i o n provides as follows: 

" N o o n e sha l l be s u b j e c t e d t o t o r t u r e or to i n h u m a n o r d e g r a d i n g t r e a t m e n t o r 

p u n i s h m e n t . " 

255. T h e G o v e r n m e n t , beyond deny ing the app l i can t ' s a l l ega t ions , did 
not a d d r e s s this i ssue . 

256. T h e C o u r t r e i t e r a t e s at t he ou t se t t h a t Art ic le 3 of the 
C o n v e n t i o n e n s h r i n e s one of the mos t f u n d a m e n t a l va lues of d e m o c r a t i c 
society. It p roh ib i t s in abso lu te t e r m s t o r t u r e or i n h u m a n or d e g r a d i n g 
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t r e a t m e n t or p u n i s h m e n t , i r respec t ive of t he c i r c u m s t a n c e s a n d the 
vic t im's behav iou r (see, for e x a m p l e , Labita v. Italy [ G C ] , no. 26772/95 , 
§ 1 1 9 , E C H R 2 0 0 0 - I V ) . 

257. In o r d e r for a p u n i s h m e n t or t r e a t m e n t assoc ia ted wi th it to be 
" i n h u m a n " or " d e g r a d i n g " , t he suffering or humi l i a t i on involved m u s t in 
any event go beyond t h a t inevi table e l e m e n t of suffering or humi l i a t i on 
connec t ed with a given form of l eg i t ima t e t r e a t m e n t or p u n i s h m e n t (see 
V. v. the United Kingdom [ G C ] , no. 24888/94, § 71 , E C H R 1999-IX). T h e 
ques t i on w h e t h e r the pu rpose of t he t r e a t m e n t was to h u m i l i a t e or 
d e b a s e t he vic t im is a fu r the r factor to be t a k e n in to account , but the 
absence of any such pu rpose canno t conclusively ru le out a viola t ion of 
Art ic le 3 (see, for e x a m p l e , Peers v. Greece, no. 28524/95, § 74, E C H R 
2001-111, a n d Kalashnikov v. Russia, no. 47095/99, § 101, E C H R 2002-VI) . 

258. T h e C o u r t has a l ready held (see Qakici v. Turkey [ G C ] , 
no. 23657/94, § 98, E C H R 1999-IV) tha t the ques t ion w h e t h e r a family 
m e m b e r of a " d i s a p p e a r e d p e r s o n " is a v ic t im of t r e a t m e n t c o n t r a r y to 
Art ic le 3 will d e p e n d on the ex is tence of special factors which give t he 
suffer ing of the appl ican t a d imens ion a n d c h a r a c t e r d is t inc t from the 
e m o t i o n a l d is t ress which may be r e g a r d e d as inevi tably caused to 
re la t ives of a vict im of a ser ious h u m a n r ights violat ion. Re levan t 
e l e m e n t s will include t he p rox imi ty of t h e family t ie - in t h a t con tex t , a 
c e r t a i n weight will a t t a c h to the pa ren t -ch i ld bond - t he p a r t i c u l a r 
c i r c u m s t a n c e s of t he r e l a t ionsh ip , the e x t e n t to which the family-
m e m b e r wi tnessed t he events in q u e s t i o n , t he involvement of t he family 
m e m b e r in the a t t e m p t s to ob ta in i n fo rma t ion abou t t h e d i s a p p e a r e d 
pe r son and the way in which t he a u t h o r i t i e s r e s p o n d e d to those 
enqu i r i e s . In Qakia, the C o u r t also e m p h a s i s e d tha t t h e essence of such a 
viola t ion does not so m u c h lie in t he fact of t he " d i s a p p e a r a n c e " of the 
family m e m b e r but r a t h e r conce rns t he a u t h o r i t i e s ' r eac t ions and 
a t t i t u d e s to t he s i tua t ion w h e n it is b rough t to the i r a t t e n t i o n . It is 
especial ly in respec t of the l a t t e r t h a t a re la t ive m a y cla im di rec t ly to be 
a vict im of the a u t h o r i t i e s ' conduct (see also Timurtas, c i ted above, 
§§ 96-98). 

259. In the s a m e vein, t he C o u r t cons iders t h a t Ziilfi A k k u m , as a 
f a the r who was p r e s e n t e d wi th t he m u t i l a t e d body of his son, can 
l eg i t ima te ly c la im to be a vic t im wi th in the m e a n i n g of Ar t ic le 34 of t he 
Conven t i on . F u r t h e r m o r e , t he C o u r t has no d o u b t s tha t the angu i sh 
caused to M r A k k u m as a resu l t of t he m u t i l a t i o n of the body of his son 
a m o u n t s to d e g r a d i n g t r e a t m e n t con t r a ry to Ar t ic le 3 of t he Conven t i on . 
It follows t h a t t h e r e has b e e n a violat ion of Art ic le 3 of t he C o n v e n t i o n in 
re la t ion to the first app l i can t , Ziilfi A k k u m . 
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F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

2. Holds t h a t t he r e s p o n d e n t S t a t e has failed to fulfil its obl iga t ion u n d e r 
Art ic le 38 of t he Conven t i on to furnish all necessa ry facilities to the 
C o m m i s s i o n a n d C o u r t in the i r task of es tab l i sh ing the facts; 

3. Holds t h a t t he r e s p o n d e n t S t a t e is liable for t he d e a t h of the th ree 
re la t ives of t he app l i can t s in violat ion of Art ic le 2 of the Conven t ion ; 

4. Holds t ha t it is unneces sa ry to d e t e r m i n e w h e t h e r t h e r e has been a 
violat ion of Art ic le 2 of the Conven t i on on accoun t of t he a l leged lack 
of ca re in the p l a n n i n g a n d cont ro l of the ope ra t i on ; 

5. Holds t h a t t h e r e has b e e n a violat ion of Art ic le 2 of the C o n v e n t i o n on 
account of t he fai lure of the au tho r i t i e s of the r e s p o n d e n t S t a t e to 
conduct an effective inves t iga t ion in to t h e c i r c u m s t a n c e s of the killing 
of t he t h r e e m e n ; 

6. Holds t ha t t h e r e has been a violat ion of Ar t ic le 3 of the Conven t ion in 
respec t of t he first app l i can t ; 

D o n e in Engl i sh , a n d notified in wr i t ing on 24 M a r c h 2005, p u r s u a n t to 
Rule 77 §§ 2 and 3 of t he Rules of C o u r t . 

S e r e n NIELSEN 

R e g i s t r a r 
Ch r i s t o s ROZAKJS 

P r e s i d e n t 
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Non-communication par le Gouvernement de preuves documentaires 
relatives au décès de civils lors d'une opération militaire 

Article 38 § 1 a) 

Examen de l'affaire - Obligation de l'Etat de fournir toutes facilités nécessaires - Non-
communication de preuves documentaires - Pertinence des preuves pour l'appréciation des faits 
-Absence d'explication quant à la non-communication - Conclusions tirées 

Article 2 

Vie - Civils tués lors d'une opération militaire - Effectivité de l'enquête 

Article 3 

Traitement dégradant - Corps du fils du requérant mutilé après la mort 

Les requérants, d'origine kurde, sont respectivement le père, le frère et la mère de 
trois hommes retrouvés morts après une opération militaire menée en 1992 près 
de Diyarbaktr. Les requérants allèguent que leurs proches parents ont été tués 
illégalement par les forces de sécurité et que les autorités n'ont pas mené 
d'enquête adéquate sur les homicides. M. Akkum se plaint de plus que son fils a 
eu les oreilles coupées après avoir été tué, raison pour laquelle il a dû faire 
inhumer un corps incomplet et mutilé. Le Gouvernement dément que les 
militaires aient été responsables de la mort de M. Karakoç et soutient que, 
comme M. Akkum et M. Akan ont trouvé la mort au cours d'un échange de tirs 
entre des militaires et des membres du Parti des travailleurs du Kurdistan, il n'a 
pas été possible d'établir qui les avait tués. Le Gouvernement n'a pas soumis copie 
du plan et du rapport relatifs à l'opération militaire ni de plusieurs autres 
documents afférents à l 'enquête menée au niveau interne sur les homicides et 
aux accusations retenues contre sept gendarmes. 

1. Article 38 § 1 a) : le Gouvernement a gardé par-devers lui des documents 
cruciaux pour établir les faits de manière correcte et complète et n'a fourni 
aucune explication à cela. 
Conclusion : non-respect des obligations (unanimité). 
2. Etablissement des faits: certains des rapports remis aux institutions de la 
Convention sont truffés de contradictions et d'omissions. En outre, les 
informations fournies par les agents de l'Etat au sujet des faits de la cause non 

1. R é d i g é p a r le g re f fe , il ne lie p a s la C o u r . 
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seulement sont contradictoires, mais aussi au moins en ce qui concerne les 
déclarations d'un certain nombre d'entre eux, ne peuvent être tenues pour 
véridiques. Vu l'ensemble des circonstances, la situation justifie de tirer des 
conclusions quant au bien-fondé des allégations des requérants. 
La Cour juge établi que M. Karakoç a été tué par des militaires dans les 
circonstances décrites par la troisième requérante. Quant au décès de 
MM. Akkum et Akan, elle estime légitime de dresser un parallèle entre la 
situation des détenus, dont l'état de santé relève de la responsabilité de l'Etat, et 
celle de personnes trouvées blessées ou mortes dans une zone placée sous le 
contrôle des seules autorités de l'Etat. En effet, dans les deux cas, les événements 
en cause, dans leur totalité ou pour une large part, sont connus exclusivement des 
autorités. Le Gouvernement n'a produit aucun argument permettant de conclure 
que les documents qu'il a gardés par-devers lui ne contenaient nulle information 
ayant une incidence sur les griefs des requérants. Il n'a été mené sur le plan 
interne aucune enquête sérieuse susceptible, premièrement, d'établir dans 
quelles circonstances véritables Mehmet Akkum et Mehmet Akan ont trouvé la 
mort et le corps de Mehmet Akkum a été mutilé et, deuxièmement, de conduire à 
l'identification et à la sanction des responsables. Partant , le Gouvernement a failli 
à son obligation de fournir des explications sur le décès de Mehmet Akkum et de 
Mehmet Akan et sur la mutilation du corps de Mehmet Akkum. 
Conclusion : Etat défendeur responsable de la mort des trois membres de la famille 
des requérants (unanimité). 

3. Article 2: a) Obligation de protéger le droit à la vie - La Cour a établi que 
M. Karakoç avait été tué par des militaires le 10 novembre 1992 et le 
Gouvernement n'a pas fourni d'explications sur le décès de M. Akkum et de 
M. Akan. 
Conclusion : violation (unanimité). 
b) Obligation de mener une enquête effective - Les autorités internes n'ont pas 
mené une enquête adéquate et effective sur le décès des trois membres de la 
famille des requérants. 
Conclusion: violation (unanimité). 
4. Article 3 : la Cour ne doute pas que l'angoisse ressentie par M. Akkum en raison 
de la mutilation du cadavre de son fils constitue un trai tement dégradant contraire 
à l'article 3. 
Conclusion: violation (unanimité). 
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En l 'a f fa ire A k k u m e t a u t r e s c. T u r q u i e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( p r e m i è r e sec t ion) , 

s i égean t en une c h a m b r e composée de : 
M M . C L . ROZAKIS, président, 

L. LOUCAIDES, 
P. LORENZEN, 

M , M S N . VAJIC, 

S. BOTOUCHAROVA, 
M M . A. KOVLERjugiM, 

F . GOLCÜKLOJa^« ad hoc, 

et de M . S. NIELSEN, greffier de section, 
Après en avoir dé l ibé ré en c h a m b r e du conseil le 3 m a r s 2005, 
Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve une r e q u ê t e (n° 21894/93) d i r igée 
con t re la R é p u b l i q u e de T u r q u i e et don t t rois r e s so r t i s san t s de cet E t a t , 
M . Ziilfi A k k u m , M . Hüscy in A k a n et M " " ' Rab ia K a r a k o ç («les 
r e q u é r a n t s » ) , ava ien t saisi la C o m m i s s i o n e u r o p é e n n e des Dro i t s de 
l ' H o m m e («la C o m m i s s i o n » ) le 4 m a i 1993 en v e r t u de l ' anc ien a r t ic le 25 
de la Conven t i on de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L iber tés 
f o n d a m e n t a l e s («la C o n v e n t i o n » ) . 

2. Les r e q u é r a n t s , qu i ont é té admis au bénéfice de l 'ass is tance 
j ud i c i a i r e , on t é té r e p r é s e n t é s p a r M . K. Boyle et M1™' F . H a m p s o n , 
avocats au R o y a u m e - U n i . Le g o u v e r n e m e n t t u r c («le G o u v e r n e m e n t » ) a 
é té r e p r é s e n t é pa r son a g e n t . 

3. Les r e q u é r a n t s a l l égua ien t en pa r t i cu l i e r q u e des m e m b r e s de leur 
famille ava ien t é té t ué s i l l éga lement par les forces de sécur i t é lors d 'une 
opé ra t i on mi l i t a i re le 10 n o v e m b r e 1992 et q u e les a u t o r i t é s n ' ava ien t pas 
m e n é u n e e n q u ê t e a d é q u a t e sur ces homic ides . Ils invoqua ien t les ar t ic les 
2, 3 , 6, 13, 14 et 18 de la C o n v e n t i o n et l 'ar t ic le 1 du Protocole n" 1. D a n s 
leurs observa t ions soumises le 10 avril 1998, les r e q u é r a n t s ont in fo rmé la 
C o m m i s s i o n qu ' i l s n ' e n t e n d a i e n t pas m a i n t e n i r l eurs griefs t i rés de 
l 'ar t icle 6 de la Conven t i on . 

4. U n e aud ience s'est t e n u e à S t r a s b o u r g le 18 oc tobre 1994. La 
C o m m i s s i o n a déc la ré la r e q u ê t e recevable le 5 m a r s 1996 puis , fau te 
d 'avoir pu en t e r m i n e r l ' e x a m e n avant le 1 e r n o v e m b r e 1999, l 'a déférée à 
la C o u r à ce t t e d a t e , c o n f o r m é m e n t à l 'ar t icle 5 § 3, seconde p h r a s e , du 
Protocole n" 11 à la Conven t i on . 

5. La r e q u ê t e a é té a t t r i b u é e à la p r e m i è r e sect ion de la C o u r 
(ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein de celle-ci, la c h a m b r e c h a r g é e 
d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t ion ) a é té cons t i tuée 
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c o n f o r m é m e n t à l 'ar t icle 26 § 1 du r è g l e m e n t . A la sui te du d é p o r t de 
M. R. T ü r m e n , j u g e élu au t i t r e de la T u r q u i e (ar t ic le 28 du r è g l e m e n t ) , 
le G o u v e r n e m e n t a dés igné M. F. Gölcüklü p o u r s iéger en q u a l i t é de j u g e 
ad hoc (ar t ic les 27 § 2 de la C o n v e n t i o n et 29 § 1 du r è g l e m e n t ) . 

6. T a n t les r e q u é r a n t s q u e le G o u v e r n e m e n t on t déposé des 
obse rva t ions écr i tes sur le fond (ar t ic le 59 § 1 du r è g l e m e n t ) . Les pa r t i e s 
ont c h a c u n e soumis des c o m m e n t a i r e s écr i ts sur les obse rva t ions de 
l ' au t r e . 

7. Le 1" n o v e m b r e 2004, la C o u r a modifié la compos i t ion de ses 
sect ions (ar t ic le 25 § 1 du r è g l e m e n t ) . La r e q u ê t e a é té a t t r i b u é e à la 
p r e m i è r e sect ion ainsi r e m a n i é e (ar t ic le 52 § 1). 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

8. Les r e q u é r a n t s , M. Zülfi A k k u m , M. Hüsey in Akan et M m c R a b i a 
K a r a k o ç , sont des r e s so r t i s san t s tu rcs d 'o r ig ine k u r d e nés r e s p e c t i v e m e n t 
en 1944, 1928 et 1930. Il s 'agit r e s p e c t i v e m e n t du p è r e , du frère et de la 
m è r e de M e h m e t A k k u m , M e h m e t A k a n et Dervi§ K a r a k o ç , qu i furen t 
t ué s le 10 n o v e m b r e 1992, selon les i n t é r e s sé s p a r des m e m b r e s des 
forces de sécur i t é , a lors qu ' i ls é t a i en t âgés r e s p e c t i v e m e n t de 29, 70 et 
33 ans . 

A. I n t r o d u c t i o n 

9. Les faits de la cause , n o t a m m e n t les é v é n e m e n t s su rvenus le 
10 n o v e m b r e 1992, sont con t rove r sés . 

10. La vers ion p r é s e n t é e pa r les r e q u é r a n t s est exposée ci-dessous en B 
( p a r a g r a p h e s 12 à 29) t and i s que celle fournie pa r le G o u v e r n e m e n t l 'est 
e n C ( p a r a g r a p h e s 30 à 34 c i -dessous) . (...) 

11. Afin d ' é tab l i r les faits en l i t ige, la C o m m i s s i o n a m e n é une e n q u ê t e 
avec l 'a ide des pa r t i e s c o n f o r m é m e n t à l ' anc ien ar t ic le 28 § 1 a) de la 
C o n v e n t i o n . Elle a dés igné trois dé l égués qu i ont p rocédé à des aud i t ions 
à A n k a r a du 10 au 13 m a r s 1997. Ceux-c i ont i n t e r r o g é les d e u x i è m e et 
t ro i s i ème r e q u é r a n t s ainsi que dix-sept t é m o i n s , à savoir A b d u r r a h m a n 
K a r a k o ç , Gül lü G u z e l - K a r a k o ç , Ze l iha K a r a k o ç , Hayr iye K a r a m a n , 
H a c i r e Cey lan , Hüsey in Yt lmaz , A l a a t t i n Aydtn, K o r a y T ü r k a n , N i h a t 
T u r a n , O m e r F a r u k Köksa l , Hüsey in Baki r , E r s a n Topa log lu , Mür§i t 
Yt lmaz, M u h a m m e d Ö z d e m i r , T u n c e r Arpac i , M u r â t Koç et R a m a z a n 
Dal . (...) 

Le p r e m i e r r e q u é r a n t , Ziilfi A k k u m , et Hed iye A k e l m a A k o d u n , t é m o i n 
ocula i re cité p a r les r e q u é r a n t s , é g a l e m e n t convoqués , n 'on t pas c o m p a r u 
devan t les dé l égués de la C o m m i s s i o n . L 'avocat de M . A k k u m a exp l iqué 
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que celui-ci c ra igna i t pour sa vie et ne voulai t donc pas ê t r e e n t e n d u pa r 
les dé l égués . Hed iye A k e l m a A k o d u n a é g a l e m e n t refusé de t é m o i g n e r , 
sans d o n n e r d 'expl ica t ions . Enfin, M e h m e t G ù r a n i o g l u , qu i é ta i t m a i r e 
de la ville de Dicle à l ' époque des faits et don t les r e q u é r a n t s ava ien t 
ind iqué le nom, ne s 'est pas p r é s e n t é à l ' audi t ion . 

B. La v e r s i o n d e s f a i t s d o n n é e p a r l e s r e q u é r a n t s 

12. Les deux p r e m i e r s r e q u é r a n t s , Zùll î A k k u m et Hiiseyin A k a n , sont 
o r ig ina i res du village de Kur§un lu , s i tué d a n s le ressor t admin i s t ra t i f du 
d é p a r t e m e n t de Dicle , p rès de Diya rbak i r . Q u a n t à la t ro i s ième 
rec juéran te , Rab ia K a r a k o ç , elle vient de Kaya§, un h a m e a u du vil lage de 
Ki rkp ina r , é g a l e m e n t d a n s le d é p a r t e m e n t de Dicle. 

13. Ces local i tés , sises d a n s u n e rég ion assez m o n t a g n e u s e , se t rouven t 
à environ q u a r a n t e - c i n q m i n u t e s de m a r c h e l 'une de l ' au t r e . La p la ine de 
Kur§un lu , qu i s ' é tend à p rox imi t é du village du m ê m e nom, se s i tue à une 
h e u r e de m a r c h e environ de Kaya§. T o t a l e m e n t p l a t e , elle c o m p o r t e t r è s 
peu de végé ta t ion . Elle est toutefois e n t o u r é e de m o n t a g n e s en par t i e 
boisées . Les h a b i t a n t s de Kur§un lu fa isa ient p a î t r e leurs t r o u p e a u x dans 
ce t t e p la ine et les m o n t a g n e s e n v i r o n n a n t e s . Au nord de la p la ine , à 
envi ron deux h e u r e s et d e m i e de m a r c h e de Kaya§, se t rouve le vi l lage de 
Çevrecik , t and i s q u ' a u sud-est du vil lage de Kurgun lu s ' é tend le vil lage de 
Kelekçi où, le 10 n o v e m b r e 1992, les forces de sécur i t é i ncend iè ren t les 
maisons de neuf vil lageois, d o n t celle du m a i r e (muhtar), Husey in Akdivar 
(Akdivar et autres c. Turquie, a r r ê t du 16 s e p t e m b r e 1996, Recueil des arrêts et 
décisions 1996-IV). 

14. Zul l i A k k u m é ta i t à l ' époque des faits m a i r e de Kur§un lu . Son fils 
M e h m e t ne vivait pas en p e r m a n e n c e d a n s le village avec lui m a i s , le 
10 n o v e m b r e 1992, il s'y t rouva i t en visite c o m m e souvent . Il lui incomba 
ce jour - l à d ' accompl i r ses obl iga t ions de b e r g e r c o n f o r m é m e n t au t o u r de 
rôle e n v igueu r d a n s le vi l lage. Q u a t r e p e r s o n n e s furent en tou t dés ignées 
pour s 'occuper des t r o u p e a u x : M e h m e t A k k u m , M e h m e t A k a n et deux 
f e m m e s , H a c i r e Ceylan et Hediye A k o d u n . 

15. Ve r s 8 ou 9 h e u r e s du m a t i n , M e h m e t A k a n et M e h m e t A k k u m 
c |u i t t è ren t e n s e m b l e le vil lage p o u r e m m e n e r les bê tes p a î t r e d a n s la 
pla ine de Kurgun lu et aux a l e n t o u r s . P r e s q u e i m m é d i a t e m e n t ap rè s leur 
d é p a r t , les d e u x f e m m e s so r t i r en t elles auss i du village avec leur t r o u p e a u 
en d i rec t ion de la p l a ine . Les d e u x M e h m e t se r e n d i r e n t sur les flancs de la 
m o n t a g n e t and i s q u e les deux f e m m e s r e s t è r e n t d a n s la p la ine afin de ne 
pas m é l a n g e r les t r o u p e a u x . 

16. Il devin t assez r a p i d e m e n t clair q u ' u n e o p é r a t i o n mi l i t a i re é ta i t en 
cours . E t a n t d o n n é que les deux M e h m e t se t rouva i en t d a n s la m o n t a g n e , 
ils c ro i sè ren t les p r e m i e r s le c h e m i n des mi l i t a i r e s . Ils furent encerc lés par 
les mi l i t a i r e s qu i s ' é t a ien t cachés d a n s la m o n t a g n e . 
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17. H a c i r e et Hed iye , qui é t a i en t toujours d a n s la p la ine , se r e n d i r e n t 
c o m p t e q u ' u n e o p é r a t i o n é ta i t en cours et q u e des mi l i t a i res é t a i en t 
cachés d a n s les m o n t a g n e s a l en tou r . Elles t o m b è r e n t sur ceux-ci non loin 
de la l imi te de la p l a ine . Q u e l q u e s - u n e s des chèvres de H a c i r e ava ien t 
c o m m e n c é à s ' é chappe r vers la zone boisée à flanc de m o n t a g n e . H a c i r e 
s 'é ta i t l ancée à l eur pou r su i t e car elle c ra igna i t , c o m m e elle n 'ava i t pas 
une bonne vue , de les p e r d r e d a n s les fourrés . 

18. C 'es t a lors q u e , à la l isière de la forêt , d e u x mi l i t a i res a r r ê t è r e n t 
H a c i r e . Ils lui d e m a n d è r e n t ainsi q u ' à Hed iye de laisser leurs a n i m a u x , de 
q u i t t e r la p la ine et de r e n t r e r chez el les. Hediye c o m m e n ç a à s 'é lo igner 
mais H a c i r e i nd iqua qu 'e l le t ena i t à r é c u p é r e r ses chèvres . Ses 
p r o t e s t a t i o n s lui v a l u r e n t des coups de crosse de la pa r t des mi l i t a i r e s . 
H a c i r e finit pa r c éde r et fit d e m i - t o u r pour suivre Hed iye en d i rec t ion du 
vil lage. A leur a r r ivée , elles s igna lè ren t à Hùscy in A k a n qu 'e l les ava ien t vu 
M c h m e t Akan , l eque l appe la i t au secours t and i s q u e les mi l i t a i res le 
f rappa ien t . M e h m e t A k a n cl M e h m e t A k k u m furent a p e r ç u s en vie pour 
la d e r n i è r e fois sur un flanc de m o n t a g n e où se t rouva i t un g r a n d n o m b r e 
de mi l i t a i r e s . 

19. T a n d i s q u e les deux f e m m e s t r a v e r s a i e n t la p la ine d a n s t ou t e sa 
l ongueu r pour r e g a g n e r l eur vi l lage, elles r e n c o n t r è r e n t Dervis, K a r a k o ç , 
à cheval avec ses deux enfan t s . Sa m è r e , Rab ia K a r a k o ç , sa f e m m e Giillu, 
sa s œ u r Hayr iye K a r a m a n et enfin Ze l iha K a r a k o ç , une p a r e n t e , le 
suivaient à pied. Ils a l la ient à Çevrec ik r e n d r e visi te à leur famil le . 

20. H a c i r e et Hed iye l a i s sè ren t passe r Dervi§ mais a r r ê t è r e n t le 
g r o u p e de f e m m e s . Ayan t r econnu Rab ia K a r a k o ç , elles lui e x p l i q u è r e n t 
qu ' i l ne fallait pas qu 'e l le con t inue son c h e m i n , qu ' i l y avait des mi l i t a i res 
p a r t o u t et que Dervis, r i squa i t d ' ê t r e a r r ê t é . E n t r e - t e m p s , Dervi§ avai t 
a r r ê t é son cheval dix ou qu inze m è t r e s plus loin et s 'é ta i t r e t o u r n é pour 
d e m a n d e r aux f e m m e s ce qu i les r e t e n a i t . Lo r sque sa m è r e lui eu t r é p é t é 
les p ropos des deux b e r g è r e s , il r ép l i qua q u e tou t i rai t bien. 

21 . C 'es t à ce m o m e n t que les mi l i t a i res qu i ava ien t invité H a c i r e à 
r e n t r e r chez elle so r t i r en t de la forêt et s ' a p p r o c h è r e n t de Dervi§ , lui 
o r d o n n a n t de d e s c e n d r e de cheval et de leur m o n t r e r sa ca r t e d ' i den t i t é . 
Dervis, mi t pied à t e r r e et t end i t les enfan t s à sa f e m m e et à sa m è r e . Il 
t e n t a auss i de l eu r d o n n e r la b r ide du cheval ma i s les mi l i t a i res l 'en 
e m p ê c h è r e n t . Ceux-c i vér i f iè rent la c a r t e d ' i den t i t é de Dervis, et la 
r e m i r e n t d a n s sa poche , puis ils l ' e m p o i g n è r e n t c h a c u n pa r u n b ras et 
l ' e n t r a î n è r e n t vers la m o n t a g n e . Les f e m m e s ne p u r e n t q u e les r e g a r d e r 
s 'é loigner . 

22. Les mi l i t a i res f r a p p è r e n t Dervis, à l ' épaule avec la crosse de leurs 
fusils. O n e n t e n d i t u n coup de feu isolé puis p r e s q u e i m m é d i a t e m e n t des 
t i rs fusèrent t ou t a u t o u r de la p la ine . Rab ia vit u n e f l a m m e t o u c h e r son 
fils. Il y avait de la pouss iè re p a r t o u t , soulevée p a r les bal les qui f r appa ien t 
la p la ine . Les f e m m e s , te r r i f iées , c o u r u r e n t s ' ab r i t e r puis r e n t r è r e n t au 
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vi l lage. Elles n ' ava ien t pas pu s ' app roche r du corps de Dervi§ avant le 
d é b u t des t i rs nour r i s . 

23 . Les f e m m e s r e n t r è r e n t d a n s leurs villages respec t i l s . Le 
l e n d e m a i n , Rab ia se rendi t à Kur§un lu pour voir si q u e l q u ' u n 
l ' a ccompagne ra i t à la r eche rche de son fils, ma i s elle ne t rouva p e r s o n n e 
pour cela. Les vil lageois ava ien t déjà t e n t é d a n s la m a t i n é e de s ' app roche r 
de la p la ine pour r e t r o u v e r M e h m e t A k a n et M e h m e t A k k u m , qui 
n ' é t a i e n t p a s r e n t r é s a u vi l lage la veille au soir, m a i s ils n ' ava ien t vu 
q u ' u n e m u l t i t u d e de cadavres d ' a n i m a u x et é t a i en t r e t o u r n é s chez eux 
sans r é su l t a t . 

24. Rab ia pa r l a avec la f e m m e de Ziilli A k k u m , qui s 'é ta i t r endu à 
Dicle p o u r s ' enqué r i r de ce q u e son fils é ta i t devenu . Hûsey in Akan 
l 'avait a c c o m p a g n é p o u r s ' enqué r i r de son f rè re . Ils vou la ien t savoir ce 
qu ' i l é ta i t advenu des deux h o m m e s ap rè s q u e les mi l i t a i res les e u r e n t 
encerc lés d a n s les m o n t a g n e s . Ils r e n c o n t r è r e n t M e h m e t G u r a n i o g l u , le 
m a i r e de Dicle , qu i al la avec eux à la g e n d a r m e r i e c e n t r a l e de Dicle. U n 
l i eu tenan t -co lone l leur dit q u e les mi l i t a i res n ' é t a i en t pas encore r e n t r é s . 
Zùlfi A k k u m et Hùsey in Akan p a s s è r e n t la nuit à Dicle. 

25. Le l e n d e m a i n , le 12 n o v e m b r e , ils se r e n d i r e n t d a n s la m a t i n é e au 
p a r q u e t de Dicle . Ils t é l é p h o n è r e n t au vil lage vers midi , mais p e r s o n n e 
n 'avai t encore eu de nouvel les des deux M e h m e t . Toutefo is , lorsqu' i ls 
r a p p e l è r e n t vers 14 h 30, on leur di t q u e les corps de M e h m e t A k a n e t d e 
Dervi§ K a r a k o ç ava ien t é té r e t rouvés . Ils en i n fo rmèren t le p r o c u r e u r , à 
qu i ils d e m a n d è r e n t d ' envoyer u n e vo i tu re pour a l ler c h e r c h e r les corps. 
Ziilli r e n t r a au vil lage d a n s ce bu t . 

26. Les villageois ava ien t t rouvé le corps de Dervi§ à l ' endroi t où il 
avait é té t ué et celui de M e h m e t A k a n su r les p e n t e s qu i d o m i n a i e n t la 
p la ine . Le cadavre du cheval de Dervi§ é ta i t auss i é t e n d u d a n s la p la ine , 
e n t o u r é de p lus ieurs a n i m a u x m o r t s et de c a r t o u c h e s vides. 

27. Les villageois e m m e n è r e n t les corps de M e h m e t A k a n et de Dervis, 
K a r a k o ç d a n s leurs vil lages respect i fs . Zùlfi a r r iva en tax i p o u r e m p o r t e r 
les corps à Dicle afin de faire p r a t i q u e r des au tops ie s . 

28. Zùlfi A k k u m n ' appr i t q u e le 16 n o v e m b r e le sort de son fils, 
lorsqu ' i l se r end i t à la d i rec t ion de la s û r e t é d 'Elazig . Le 14 n o v e m b r e , un 
c a p i t a i n e de g e n d a r m e r i e lui avai t dit q u e deux corps axaient é t é t rouvés à 
Elaz ig et qu ' i l se pouvai t que l 'un d ' eux fût celui d e son fils. A la s û r e t é , on 
lui m o n t r a les p h o t o g r a p h i e s de d e u x corps , et il r e connu t en l 'un d ' eux 
celui de son fils M e h m e t . Le corps por ta i t des b lessures graves et les 
orei l les ava ien t é té coupées . Le b r a s g a u c h e avai t é té écorché au cou teau . 

29. Lo r sque les fo rmal i t és nécessa i res e u r e n t é té accompl ies , Zùlfi 
A k k u m fit e x h u m e r le corps du c i m e t i è r e d 'E laz ig où il avait é té e n t e r r é 
p u i s q u e p e r s o n n e ne l 'avait r é c l a m é , et l ' e m p o r t a au village pour l'y faire 
i n h u m e r . 
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C. La v e r s i o n d e s fa i t s s o u m i s e p a r l e G o u v e r n e m e n t 

30. Le 10 n o v e m b r e 1992, la g e n d a r m e r i e d 'Elaz ig d i r igea u n e 
o p é r a t i o n mi l i ta i re [nom de code Sancak-1] con t r e les m i l i t an t s du P K K 
[Par t i des t rava i l l eurs du K u r d i s t a n ] à p rox imi t é du vil lage de B u k a r d i , 
d a n s le d é p a r t e m e n t d 'Elaz ig . M e h m c t A k k u m t rouva la m o r t lors des 
c o m b a t s qui o p p o s è r e n t les m i l i t an t s a r m é s du P K K et les forces de 
sécur i t é . P lus i eu r s d o c u m e n t s d u PKK, des m u n i t i o n s p o u r a r m e s à feu 
et des réserves furent saisis sur les l ieux de l ' incident . 

31 . U n e p r o c é d u r e qu i avait é t é e n g a g é e con t r e M e h m e t A k k u m pa r le 
p r o c u r e u r p rès la cour de s û r e t é de l 'Eta t de Kayser i fut close ap rè s le 
décès de ce d e r n i e r . 

32. A la m ê m e d a t e se p rodu is i t é g a l e m e n t un violent a f f ron t emen t 
près du village d 'Aricak e n t r e les g e n d a r m e s de Dicle et les mi l i t an t s 
a r m é s du PKK. C 'es t à ce t t e occasion q u e M M . K a r a k o ç et A k a n 
t r o u v è r e n t la m o r t . 

33. A l ' issue de l ' e n q u ê t e p ré l imina i r e ouve r t e sur le décès de ces t rois 
h o m m e s , u n ac te d ' a ccusa t i on fut déposé à la cour d e s û r e t é de l 'E ta t de 
Kayser i le 19 aoû t 1994. Sept g e n d a r m e s et officiers de g e n d a r m e r i e 
furen t inculpés d 'homic ide su r p lus ieurs pe r sonnes . 

34. Le dossier péna l fut t r ans fé ré au t r ibuna l mi l i t a i re p r è s le 8'' corps 
d ' a r m é e d 'Elaz ig («le t r i b u n a l m i l i t a i r e » ) , qu i s 'efforça en vain de 
r e t r o u v e r la t r a c e des r e q u é r a n t s et des t é m o i n s ci tés p a r ces d e r n i e r s . Il 
ne parv in t q u ' à r e t r o u v e r d e u x de ces t é m o i n s , qui n i è r e n t pa r la sui te 
avoir ass is té aux é v é n e m e n t s . Le 21 d é c e m b r e 1995, le t r i buna l mi l i t a i re 
a c q u i t t a les g e n d a r m e s des accusa t ions d 'homic ide sur la p e r s o n n e des 
p roches p a r e n t s des r e q u é r a n t s . 

(...) 

E N D R O I T 

(...) 

II. A P P R É C I A T I O N DES PREUVES E T ÉTABLISSEMENT DES FAITS 
PAR LA C O U R 

(...) 

B. L'art ic le 3 8 § 1 a) d e la C o n v e n t i o n e t l e s c o n s é q u e n c e s q u ' e n 
t i re la C o u r 

185. Avan t de p rocéde r à l ' appréc ia t ion des p reuves , la C o u r t i en t à 
sou l igner c o m m e elle l'a déjà fait q u e , pour q u e le m é c a n i s m e de recours 
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individuel i n s t a u r é à l 'ar t ic le 34 de la C o n v e n t i o n soit efficace, il est de la 
plus h a u t e i m p o r t a n c e que les E t a t s fournissent t o u t e s facilités 
nécessa i res pour p e r m e t t r e u n e x a m e n sér ieux et effectif des r e q u ê t e s 
(Taimkulu c. Turquie [ G C ] , n" 23763/94, § 70, C E D H 1999-IV). D a n s les 
p r o c é d u r e s c o n c e r n a n t des affaires de ce type, où un individu r e q u é r a n t 
accuse des a g e n t s de l 'Eta t d 'avoir violé les dro i t s qu i lui sont g a r a n t i s 
p a r la C o n v e n t i o n , il est inévi table q u e l 'E ta t d é f e n d e u r soit parfois seul 
à avoir accès aux in fo rma t ions suscept ib les de conf i rmer ou de ré fu te r ces 
a l l éga t ions . Le fait q u ' u n g o u v e r n e m e n t ne fournisse pas les in fo rmat ions 
en sa possession sans d o n n e r à cela de jus t i f ica t ion sa t i s fa i san te peu t non 
s e u l e m e n t p e r m e t t r e de t i r e r des conclusions q u a n t au bien-fondé des 
a l l éga t ions du r e q u é r a n t , ma i s aussi a l t é r e r le respec t pa r un E ta t 
d é f e n d e u r des obl iga t ions qu i lui i n c o m b e n t au t i t r e de l 'ar t icle 38 § 1 a) 
de la Conven t i on (Timurtas c. Turquie, n" 23531/94, §§ 66 et 70, C E D H 
2000-VI) . 

186. A cet éga rd , la C o u r se déc la re p r éoccupée p a r un c e r t a i n n o m b r e 
de po in t s s 'ag issant de la r é p o n s e q u e le G o u v e r n e m e n t a a p p o r t é e aux 
d e m a n d e s de d o c u m e n t s et d ' i n fo rma t ions formulées pa r la Commis s ion . 
En d e h o r s de r e q u ê t e s c o n c e r n a n t des d o c u m e n t s précis , le 
G o u v e r n e m e n t a é g a l e m e n t é té pr ié à p lus ieurs r ep r i ses , y compr i s lors 
de l ' aud i t ion qui s 'est t enue à A n k a r a en 1997 d a n s le c ad re de la mission 
d ' e n q u ê t e , de fournir à la C o m m i s s i o n et p a r la sui te à la C o u r tous les 
d o c u m e n t s se r a p p o r t a n t à l ' opéra t ion mi l i t a i re du 10 n o v e m b r e 1992 
ainsi q u e ceux relat ifs a u x inves t iga t ions m e n é e s sur le décès des 
m e m b r e s d e la famil le des r e q u é r a n t s . 

187. A propos de ces d o c u m e n t s , la C o u r re lève p r e m i è r e m e n t que , 
d ' a p r è s le t é m o i g n a g e du colonel Hüsey in Yi lmaz, un officier de 
g e n d a r m e r i e (...), il devai t ex i s t e r u n r appor t in t i tu lé « r a p p o r t final/ 
r a p p o r t d ' o p é r a t i o n dé t a i l l é» p r é s e n t a n t avec b e a u c o u p de préc is ion tous 
les dé ta i l s de l ' opéra t ion . La C o m m i s s i o n a pr ié le G o u v e r n e m e n t de lui 
fourni r une copie de ce d o c u m e n t le 21 m a r s puis le 5 j u i n 1997. A défaut , 
elle invitai t le G o u v e r n e m e n t à lui r e m e t t r e u n e déc l a r a t i on écr i te 
formelle exp l iquan t que ls impéra t i f s de s û r e t é na t i ona l e l ' empêcha i en t 
de lui envoyer ce d o c u m e n t . La C o m m i s s i o n n ' a reçu a u c u n e réponse à 
ses d e m a n d e s . 

188. D e u x i è m e m e n t , il ressor t d ' un c e r t a i n n o m b r e de d o c u m e n t s , 
dont le j u g e m e n t du t r ibuna l mi l i t a i re et le r a p p o r t du 11 n o v e m b r e 1992 
sur l ' inc ident , q u ' u n plan d ' o p é r a t i o n bap t i s é « p lan d ' o p é r a t i o n Sancak-1 » 
avai t é té réd igé le 8 n o v e m b r e 1992 (...). Ce d o c u m e n t n 'a pas non plus é té 
fourni par le G o u v e r n e m e n t . L ' i m p o r t a n c e que revêt l ' absence de 
c o m m u n i c a t i o n de ces deux d o c u m e n t s c ruc iaux se ra e x a m i n é e plus 
avan t d a n s les p a r a g r a p h e s qu i su ivent , m a i s la C o u r t i en t d ' o r e s et déjà 
à sou l igner q u e les d o c u m e n t s en ques t ion a u r a i e n t é t é suscept ib les 
d ' a i de r la C o m m i s s i o n à ident i f ier les pe r sonnes dont le t é m o i g n a g e 
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pouvai t ê t r e ut i le p o u r é tab l i r les faits de la cause . A cet é g a r d , la C o u r 
note q u e , selon le colonel Yi lmaz, ce sont les un i t é s mi l i t a i r e s de 
Kovanct la r et d 'AIacakaya qu i é t a ien t r esponsab les de la p la ine de 
KurSjUnlu où deux des corps ont é té r e t rouvés (...). O r a u c u n des 
g e n d a r m e s c i tés c o m m e t émoins pa r le G o u v e r n e m e n t n ' a p p a r t e n a i t à 
ces un i t é s . 

189. Enfin, un ce r t a in n o m b r e de pièces soumises par le 
G o u v e r n e m e n t p e n d a n t la p r o c é d u r e devan t les i n s t i t u t ions de la 
C o n v e n t i o n renvo ien t à p lus ieurs a u t r e s d o c u m e n t s a f férents à l ' e n q u ê t e 
et suscept ib les d ' ê t r e i m p o r t a n t s , mais qui n 'on t c e p e n d a n t pas non plus 
é t é mis à la d ispos i t ion d e ces ins t i tu t ions . Il s 'agit : 

a) du c o m p t e r e n d u (fezleke) réd igé pa r M. T u r a n , p r o c u r e u r de Pa lu , 
et ad res sé à la cour de s û r e t é de l 'E ta t de Kayser i , qui r é s u m e l ' enquê te 
m e n é e su r le décès de Dervis, K a r a k o ç et de M e h m e t Akan (...) 

b) de la r éponse envoyée pa r la cour de s û r e t é de l 'Etat au p a r q u e t de 
Palu (...) 

c) d e l 'acte d ' accusa t ion du 19 août 1994 é n u m é r a n t les cha rges 
r e t e n u e s con t r e les sept g e n d a r m e s ; 

d) de la décis ion déc l ina to i re de c o m p é t e n c e pr ise p a r la cour d 'ass ises 
d 'E laz ig le 22 j u i n 1995; et 

e) des dépos i t ions d ' un c e r t a i n n o m b r e de g e n d a r m e s p e n d a n t le 
procès (...) 

190. Le G o u v e r n e m e n t n ' a d o n n é a u c u n e expl ica t ion au fait qu ' i l n 'a i t 
pas t r a n s m i s les d o c u m e n t s p réc i t é s . R é i t é r a n t l ' i m p o r t a n c e q u e revêt la 
coopéra t ion du g o u v e r n e m e n t d é f e n d e u r d a n s le c ad re de la p r o c é d u r e 
devan t les o r g a n e s de la C o n v e n t i o n ( p a r a g r a p h e 185 c i -dessus) , la C o u r 
conclut q u ' e n l 'espèce l 'Eta t d é f e n d e u r a failli à l 'obl igat ion qui lui 
incombai t en v e r t u de l 'a r t ic le 38 § 1 a) de la C o n v e n t i o n de fournir à la 
C o m m i s s i o n et à la C o u r t ou t e s facilités nécessa i res p o u r l eu r p e r m e t t r e 
d ' é t ab l i r les faits. 

C. L ' é v a l u a t i o n d e s fa i t s p a r la C o u r 

/. L'homicide sur la personne de Dervis Karakoç 

191. D ' a p r è s la t ro i s i ème r e q u é r a n t e , Rab ia K a r a k o ç , son fis Dervi§ 
fut t ué le 10 n o v e m b r e 1992 p a r des mi l i t a i res qu i lui t i r è r e n t dessus à 
bout p o r t a n t . Le G o u v e r n e m e n t le d é m e n t . 

192. La C o u r no te qu ' i l ne p r ê t e pas à con t roverse e n t r e les pa r t i e s 
q u ' u n e o p é r a t i o n mi l i t a i re s'est dé rou l ée le 10 n o v e m b r e 1992 à 
p rox imi t é du village de la t ro i s i ème r e q u é r a n t e et q u e le corps de son fils 
Dervi§, a t t e i n t de neu f bal les, a é té r e t rouvé a p r è s c e t t e opé ra t i on . C 'es t 
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en r evanche l ' a l légat ion de la t ro i s i ème r e q u é r a n t e selon laque l le Dervis, 
K a r a k o ç a é té t ué pa r les mi l i t a i res qu i est c o n t e s t é e . 

193. D a n s u n e affaire tel le q u e l ' espèce, où coex i s t en t des versions 
con t r ad ic to i r e s des é v é n e m e n t s , la C o u r dép lo re tou t p a r t i c u l i è r e m e n t 
l ' absence d ' e n q u ê t e jud ic i a i r e i n t e r n e approfondie et de p reuves 
d o c u m e n t a i r e s . A ce d e r n i e r éga rd , la C o u r relève q u e les d o c u m e n t s 
é n u m é r é s plus h a u t , et n o t a m m e n t le p lan d ' o p é r a t i o n du 8 n o v e m b r e 
1992 et le « r a p p o r t f ina l / rappor t d ' opé ra t i on d é t a i l l é » , q u e le 
G o u v e r n e m e n t a g a r d é s pa r -deve r s lui, é t a i en t ind i spensab les pour 
é tab l i r de m a n i è r e cor rec te et complè t e les faits de la c a u s e . La C o u r 
pense q u e ces d o c u m e n t s lui a u r a i e n t p e r m i s de savoir avec plus de 
précis ion quel les un i t é s mi l i t a i res avaient r é e l l e m e n t pris p a r t à 
l ' opéra t ion et quel le é ta i t leur posi t ion lors de celle-ci. F a u t e de disposer 
de ces d o c u m e n t s , la C o u r a dû fonder ses conclusions sur un n o m b r e 
l imité d ' a u t r e s d o c u m e n t s soumis au cours de la p r o c é d u r e d e v a n t les 
ins t i tu t ions de la C o n v e n t i o n et sur les dépos i t ions ora les recuei l l ies par 
les dé l égués de la C o m m i s s i o n . 

194. En ce qu i conce rne les d o c u m e n t s relat i fs à l ' e n q u ê t e sur le décès 
de Dervi§ K a r a k o ç , la C o u r no te d ' e m b l é e q u ' e n dép i t d u fait q u e le corps 
a é té t rouvé pa r les mi l i t a i res a p r è s l ' opéra t ion (...), c e t t e i n fo rma t ion n 'a 
pas é té cons ignée d a n s les r a p p o r t s d ' opé ra t i on qu i lui on t é t é r emi s . Le 
corps de M. K a r a k o ç n ' a pas é té e m m e n é par les mi l i t a i res qu i l 'ont 
t rouvé , ma i s pa r sa m è r e et p lus ieurs vil lageois de Kur§un lu qu i é t a ien t 
pa r t i s à sa r e c h e r c h e une fois l ' opéra t ion t e r m i n é e . P a r a i l l eurs , le corps 
n ' a é té e x a m i n é q u ' a p r è s q u e Zülfi A k k u m l 'eut t r a n s p o r t é à Dicle. 

195. C o n c e r n a n t les r a p p o r t s d ' o p é r a t i o n du 11 n o v e m b r e 1992 qui lui 
ont é té t r a n s m i s , la C o u r ne peu t q u e conclure qu ' i l s sont truffés de 
con t rad ic t ions et d 'omiss ions . Eu é g a r d à la g rav i té de ces i nexac t i t udes , 
la C o u r n 'es t pas convaincue q u e l 'on puisse les exp l ique r pa r le fait que 
les r a p p o r t s a u r a i e n t é té réd igés dans un «c l ima t d ' é chau f f emen t » j u s t e 
ap rè s l ' opéra t ion mi l i t a i r e , ainsi q u e l 'affirme M u r â t Koç (...), ni qu'i l 
s 'agisse d '«omiss ions i n n o c e n t e s » , c o m m e le sou t i en t le colonel Yi lmaz 
(...). En o u t r e , il a p p a r a î t qu ' i l n ' a pas é té réd igé le m o i n d r e r appor t sur 
les ac t ions de ce r t a ines des un i t é s qu i ont pa r t i c ipé à l ' opéra t ion . D ' ap rè s 
la dépos i t ion du major E r s a n Topa log lu devan t les dé l égués , les un i t é s de 
c o m m a n d o s n ' ava ien t pas p o u r h a b i t u d e de réd iger des c o m p t e s r e n d u s de 
leurs act ivi tés au cours d ' u n e opé ra t i on , ra ison pour laquel le il n 'ex is ta i t 
a u c u n r appor t sur la pa r t i c ipa t ion des équ ipes de c o m m a n d o s à 
l ' opéra t ion placée sous son c o m m a n d e m e n t (...) 

196. Q u a n t au r a p p o r t d ' e x a m e n du corps de M. K a r a k o ç , la Cour 
observe qu ' i l se bo rne à r ecense r le n o m b r e de plaies causées pa r l ' en t rée 
et la sor t ie des bal les . Il n 'es t pas venu à l 'espri t du d o c t e u r T ü r k a n , qui a 
p rocédé à l ' e x a m e n , q u e des éc la ts de bal les ou d ' a u t r e s é l é m e n t s de 
p reuve pouva ien t tou jours se t rouver logés d a n s le corps . R ien n ' a é té fait 
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p o u r é t ab l i r à quel le d i s t ance les bal les ava ien t é té t i rées ou le type d ' a r m e 
qui avait é t é employé . Le cons ta t selon lequel la mor t découla i t de 
b lessures causées pa r des balles a é té j u g é suffisant p a r le d o c t e u r 
T ù r k a n et le p r o c u r e u r I b r a h i m Eng in pour conclure qu ' i l n ' é t a i t pas 
nécessa i re de p r o c é d e r à u n e au tops ie plus c o m p l è t e (...). Il est donc 
impossible de t rouver d a n s ce r a p p o r t des p is tes suscept ib les de condu i re 
à l ' ident if icat ion des a u t e u r s de l 'homicide . 

197. Enfin, s ' ag issant des p reuves écr i tes , la C o u r note q u e , b ien q u e le 
p r o c u r e u r de Pa lu , N i h a t T u r a n , ait ind iqué d a n s sa l e t t r e du 3 d é c e m b r e 
1993 q u e l ' enquê te m e n é e pa r ses services sur le décès de M e h m e t A k a n et 
de Dervi§ K a r a k o ç se poursu iva i t , a u c u n d o c u m e n t re la t i f à ce t t e e n q u ê t e 
n ' a é té soumis au t r i b u n a l mi l i t a i re ni d ' a i l l eurs a u x in s t i t u t i ons de la 
C o n v e n t i o n , a lors q u e de tels d o c u m e n t s ex i s ten t bel et b ien (...) 

198. C o n c e r n a n t les aud i t i ons , la C o u r cons idère q u e les réci ts faits 
devan t les dé l égués de la C o m m i s s i o n pa r Rab ia K a r a k o ç , Gùl lù Giïzel-
K a r a k o ç , Zel iha Ka rakoç , Hayr iye K a r a m a n et H a c i r e Cey lan - les 
d e r n i è r e s p e r s o n n e s , a u t r e s q u e des mi l i t a i res , à avoir vu Dervi§ K a r a k o ç 
en vie - é t a i en t conva incan t s j u s q u e d a n s leurs dé ta i l s et c o h é r e n t s et se 
conf i rma ien t les uns les a u t r e s (...). Les q u a t r e p r e m i è r e s f e m m e s ont 
r acon t é c o m m e n t elles s ' é t a ien t mises en rou t e tô t le m a t i n et ava ien t 
croisé les deux be rgè re s , H a c i r e Ceylan et Hed iye Akodun , qu i les 
ava ien t aver t ies de ne pas c o n t i n u e r l eur c h e m i n car u n e opé ra t i on é ta i t 
en cours . Rab ia K a r a k o ç a auss i exp l iqué avoir e n t e n d u un coup de feu 
isolé suivi p a r des t i rs nour r i s . C e t t e version des faits a é té co r roborée 
p a r H a c i r e Cey lan , e l l e -même t é m o i n ocu la i re , d a n s sa dépos i t ion devan t 
les dé l égués . Pa r a i l leurs , d a n s sa d é c l a r a t i o n du 17 m a i 1995 devan t la 
cour d 'ass ises d 'Elaz ig , M""' Ceylan a conf i rmé q u ' u n e opé ra t i on s 'étai t 
dé rou l ée le 10 n o v e m b r e 1992 et q u e les mi l i t a i res lui ava ien t di t de 
r e n t r e r chez elle (...). A la l u m i è r e de ce qui p r écède , la C o u r n ' accorde 
q u e peu d ' i m p o r t a n c e à la déc l a r a t i on de Hed iye A k o d u n d e v a n t la cour 
d 'ass ises selon laquel le a u c u n e o p é r a t i o n n 'ava i t eu lieu (...). En o u t r e , 
M m c Cey l an a aff irmé devan t les dé l égués qu 'e l l e auss i avai t é té 
i n t e r r o g é e p a r la cour d 'ass ises au sujet de la m o r t de Dervi§ K a r a k o ç , 
ma i s il a p p a r a î t q u e cela n ' a pas é té e n r e g i s t r é d a n s sa dépos i t ion . 

199. Le t é m o i g n a g e de Rab ia K a r a k o ç concorde aussi p o u r u n e large 
p a r t avec les déc l a r a t i ons que celle-ci a faites devan t l 'Associat ion des 
dro i t s de l ' h o m m e et avec son réci t des é v é n e m e n t s repr i s d a n s le 
fo rmula i r e de r e q u ê t e . 

200. En r evanche , la C o u r t rouve q u e les dépos i t ions des officiers de 
g e n d a r m e r i e devan t les dé l égués sont con t r ad i c to i r e s et m a n q u e n t 
souvent de f ranchise . A cet éga rd , elle renvoie p r e m i è r e m e n t au 
t é m o i g n a g e de T u n c e r Arpac i , l 'un des accusés d a n s la p r o c é d u r e péna le 
devan t le t r i buna l mi l i t a i re , au cours de laque l le celui-ci a déc la ré avoir 
p e r s o n n e l l e m e n t t rouvé les t rois corps et avoir cons igné c e t t e découver t e 
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d a n s le r a p p o r t d ' opé ra t i on . M. Arpaci a é g a l e m e n t déc la ré q u e des 
hé l i cop tè res C o b r a ava ien t é té déployés lors de ce t t e o p é r a t i o n (...). 
Toutefo is , en réponse aux ques t i ons des dé légués et des avocats des 
pa r t i e s , M. Arpac i a dit q u ' u n seul corps avai t é té t rouvé ap rès 
l ' opéra t ion et q u ' a u c u n hé l icop tè re n 'avai t é té uti l isé (...). C o m p t e tenu 
du c a r a c t è r e précis et dé ta i l l é de la desc r ip t ion fourn ie au t r ibuna l 
mi l i ta i re p a r M. Arpaci q u a n t aux t rois corps et au lieu où ils ava ien t été 
découver t s , la C o u r n ' es t a b s o l u m e n t pas convaincue par l 'expl icat ion 
qu ' i l a d o n n é e des con t rad ic t ions e n t r e ses déc l a r a t i ons , à savoir qu ' i l 
s 'é ta i t t r o m p é dans son réci t au t r i buna l mi l i t a i re (...). C 'es t pou rquo i la 
C o u r cons idère que M. Arpaci n 'es t pas un t émo in fiable. 

201 . D e u x i è m e m e n t , la C o u r relève des con t r ad i c t i ons semblab les 
e n t r e la dépos i t ion fournie aux dé l égués pa r le g e n d a r m e M u r â t Koç et 
ses déc l a r a t i ons au t r ibuna l mi l i ta i re , devan t lequel il a auss i c o m p a r u . 
En effet, M. Koç a déc la ré au t r ibuna l avoir e n t e n d u di re p e n d a n t 
l ' opé ra t ion q u ' u n ce r t a in n o m b r e de t e r ro r i s t e s ava ien t é té t ué s alors 
q u e , lors de son aud i t ion pa r les dé l égués , il a s o u t e n u q u ' a u c u n corps 
n 'avai t é té t rouvé ap rè s l ' opéra t ion . Il n 'avai t pas j u g é nécessa i re de 
vérifier les faits avan t de s igner le r a p p o r t d ' opé ra t i on où il é ta i t ind iqué 
q u ' u n corps avait é té découve r t (...) 

202. Q u a n t à la dépos i t ion du colonel Husey in Yi lmaz devan t les 
dé l égués , la C o u r est f rappée p a r le fait q u e celui-ci a qual if ié les 
con t rad ic t ions en t r e les r a p p o r t s mi l i t a i res de s imples «omiss ions 
i n n o c e n t e s » (...). P o u r la C o u r , il s 'agit là d ' u n e expl ica t ion diff ici lement 
compa t ib l e avec le p rofess ionna l i sme q u e l 'on a t t e n d d 'un officier de son 
r ang . De plus , s achan t q u e c 'est le colonel Yi lmaz qu i a p e r s o n n e l l e m e n t 
planifié et superv isé l ' opéra t ion , la C o u r n 'es t pas conva incue qu ' i l n 'a i t 
r é e l l e m e n t r ien su de l 'homic ide sur la p e r s o n n e de Dervi§ K a r a k o ç . Elle 
est encore moins d isposée à croire qu ' i l a u r a i t ignoré que sept g e n d a r m e s 
ayan t pa r t i c ipé à l ' opé ra t ion placée sous son c o m m a n d e m e n t é ta ien t 
poursuivis p o u r des homic ides p e r p é t r é s au cours de lad i te o p é r a t i o n (...). 
La m ê m e r e m a r q u e vaut pour la dépos i t ion de Mur§i t Yi lmaz , le 
c o m m a n d a n t de la g e n d a r m e r i e d ' A n c a k , qui a é g a l e m e n t p r é t e n d u ne 
pas savoir q u ' u n c e r t a i n n o m b r e de ses h o m m e s é t a i en t poursuivis pour 
des ac t ions commises lors de l ' opéra t ion mi l i t a i r e à laquel le il avait 
p e r s o n n e l l e m e n t pris pa r t (...) 

203. La C o u r se t rouve donc face à u n e s i t ua t ion où les in fo rmat ions 
fournies p a r les a g e n t s de l 'E ta t au sujet des faits de la cause non 
s e u l e m e n t sont con t r ad i c to i r e s , m a i s auss i au moins en ce qu i conce rne 
les déc l a r a t i ons d ' un c e r t a i n n o m b r e d ' e n t r e eux, ne peuven t ê t r e t e n u e s 
pour vé r id iques . En l ' absence de tou te expl ica t ion , sans pa r l e r 
d ' expl ica t ion sa t i s fa i san te , de cet é t a t de choses et c o m p t e t e n u de son 
app réc i a t i on des é l é m e n t s de p reuve écr i t s et des dépos i t ions des a u t r e s 
t é m o i n s , la C o u r e s t ime q u ' e n l 'espèce ce t t e s i t ua t ion jus t i f ie qu 'e l le t ire 
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des conclusions q u a n t au bien-fondé des a l léga t ions de la t ro i s i ème 
r e q u é r a n t e (Timurtas, a r r ê t p réc i t é , § 66). 

204. Eu éga rd à ce qui p récède , la C o u r juge é tabl i que Dervi§ K a r a k o ç 
ainsi q u e le cheval et le ch ien d e celui-ci ont é té tués par des mi l i t a i res 
d a n s les c i r cons tances déc r i t e s p a r la t ro i s i ème r e q u é r a n t e . 

2. Les homicides perpétrés contre Mehmel Akkum et Mehmel Akan 

205. Les deux p r e m i e r s r e q u é r a n t s a l l èguen t q u e M e h m e t A k k u m et 
M e h m e t Akan on t é té a p e r ç u s en vie pour la d e r n i è r e fois su r un flanc de 
m o n t a g n e où se t rouvai t un g r a n d n o m b r e de mi l i t a i r e s , et qu ' i l s on t 
ensu i t e é té t ué s pa r des m e m b r e s des forces de sécur i t é . Zùlfi A k k u m 
déc la re de plus q u e son fils a eu les orei l les coupées ap rè s avoir é té t u é . 

206. Le G o u v e r n e m e n t concède q u e les deux h o m m e s sont 
ef fec t ivement décédés , mais sou t i en t qu ' i l s ont t rouvé la m o r t lors d ' un 
é c h a n g e de t i rs e n t r e des mi l i t a i res et des m e m b r e s du P K K , de sor te 
qu ' i l est impossible de d é t e r m i n e r qu i les a tués . 

207. La C o u r no te en c o n s é q u e n c e qu ' i l n 'es t pas con t roversé e n t r e les 
pa r t i e s q u e les corps de M e h m e t A k a n et de M e h m e t A k k u m ont é té 
t rouvés d a n s la zone où l ' opéra t ion Sancak-1 s'est d é r o u l é e le 
10 n o v e m b r e 1992. Nul ne con tes t e non plus q u e les orei l les de M e h m e t 
A k k u m ont é té coupées . En r evanche , les p a r t i e s sont en désaccord q u a n t 
à la m a n i è r e don t les d e u x h o m m e s ont pér i . 

208. La C o u r cons idè re q u e les deux p r e m i e r s r e q u é r a n t s ont fait tou t 
ce qui é ta i t r a i s o n n a b l e m e n t et c o n c r è t e m e n t en leur pouvoir afin de 
p rouve r leurs a l l éga t ions . C o n t r a i r e m e n t à la t ro i s i ème r e q u é r a n t e - qu i 
pouvai t c o m p t e r sur p lus ieurs t é m o i n s ocula i res des é v é n e m e n t s ayan t 
p r é c é d é l 'homicide commis pa r les mi l i t a i res sur la p e r s o n n e de son fils -
M M . A k k u m et A k a n n ' ava ien t pas d ' a u t r e t é m o i n q u e H a c i r e Cey lan . 
C o m m e ind iqué plus hau t ( p a r a g r a p h e s 186 et 187 c i -dessus) , le fait que 
le G o u v e r n e m e n t n 'a i t soumis ni le p lan d ' o p é r a t i o n du 8 n o v e m b r e 1992 
ni le « r a p p o r t final/rapport d ' o p é r a t i o n dé t a i l l é» - qu i , d ' a p r è s le colonel 
Yi lmaz , a u r a i t pe rmis d ' ident i f ie r les un i t é s responsab les d ' u n e zone 
d o n n é e (...) - signifie q u e les r e q u é r a n t s n 'on t pas pu c i ter c o m m e 
t é m o i n s les mi l i t a i r e s ayan t u n e conna i s sance d i rec te des é v é n e m e n t s 
su rvenus d a n s la zone conce rnée et que la C o m m i s s i o n n ' a pas non plus 
pu les convoquer . La C o u r s ignale de plus qu ' i l n ' a p p a r a î t pas q u e le 
« r a p p o r t final/rapport d ' o p é r a t i o n dé t a i l l é» ait é té soumis aux au to r i t é s 
i n t e r n e s c h a r g é e s de l ' enquê te ni m ê m e au t r i buna l mi l i t a i re . D a n s ces 
condi t ions , pas plus les r e q u é r a n t s q u e les ins t i tu t ions de la Conven t i on 
n ' ava ien t le moyen d 'ob ten i r ces d o c u m e n t s sans la coopéra t ion du 
G o u v e r n e m e n t . 

209. Vu les c i r cons tances de la cause , la C o u r j u g e i n a p p r o p r i é de 
conc lure q u e les deux p r e m i e r s r e q u é r a n t s ont omis de s o u m e t t r e des 
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é l é m e n t s de preuve suffisants à l ' appui de leurs a l l éga t ions , é t a n t donné 
q u e ces é l é m e n t s se t rouva i en t en la possession du g o u v e r n e m e n t 
dé f endeu r . A ce s t a d e , la C o u r rappe l le une fois encore q u e , lo r sque seul 
l 'Eta t d é f e n d e u r a accès aux in fo rma t ions suscept ib les de conf i rmer ou de 
ré fu te r les a l l éga t ions fo rmulées p a r un individu r e q u é r a n t , le fait que 
l 'Eta t ne fournisse pas ces in fo rmat ions sans d o n n e r à cela de 
jus t i f ica t ion sa t i s fa i san te p e u t p e r m e t t r e de t i r e r des conclus ions q u a n t 
au bien-fondé des a l l éga t ions du r e q u é r a n t ( p a r a g r a p h e 185 c i -dessus) . 

210. En o u t r e , la C o u r a déjà dit q u e , lo rsque les é v é n e m e n t s en cause , 
d a n s leur to ta l i té ou p o u r u n e l a rge p a r t , sont connus exc lus ivement des 
au to r i t é s - c o m m e d a n s le cas de p e r s o n n e s soumises à l eur con t rô le en 
g a r d e à vue - tou te b lessure ou m o r t s u r v e n u e p e n d a n t c e t t e pé r iode de 
d é t e n t i o n d o n n e lieu à d e fortes p r é s o m p t i o n s de fait. Ainsi , elle a j u g é 
q u e , l o r s q u ' u n individu est placé en g a r d e à vue alors qu ' i l se t rouve en 
b o n n e s an t é et que l 'on cons t a t e qu ' i l est blessé au m o m e n t de sa 
l ibé ra t ion , il i ncombe à l 'E ta t d e fourni r une expl ica t ion p laus ib le de 
l 'origine des b lessures , à défau t de quoi l 'ar t ic le 3 de la Conven t ion 
t rouve m a n i f e s t e m e n t à s ' app l iquer (Tomasi c. France, a r r ê t du 27 août 
1992, sér ie A n° 241-A, pp . 40-41 , §§ 108-111, Ribitsch c. Autriche, a r r ê t du 
4 d é c e m b r e 1995, sér ie A n° 336, pp . 25-26, § 34, et Selmouni c. France [ G C ] , 
n" 25803/94, § 87, C E D H 1999-V). Il convient en vé r i t é de cons idé re r que 
la c h a r g e de la p reuve pèse alors sur les au to r i t é s (voir, e n t r e a u t r e s , 
Salman c. Turquie [ G C ] , n° 21986/93, § 100, C E D H 2000-VII) . 

211 . La C o u r e s t ime lég i t ime de d re s se r un pa ra l l è l e e n t r e la s i tua t ion 
des d é t e n u s , don t l 'é ta t de s a n t é re lève de la r e sponsab i l i t é de l 'E ta t , et 
celle de p e r s o n n e s t rouvées b lessées ou m o r t e s d a n s u n e zone p lacée sous 
le cont rô le des seules a u t o r i t é s de l 'E ta t . En effet, d a n s les d e u x cas, les 
é v é n e m e n t s en cause , d a n s l eu r to ta l i t é ou p o u r u n e l a rge p a r t , sont 
connus exc lus ivement des a u t o r i t é s . Dès lors, d a n s des affaires te l les que 
l 'espèce, où la non-d ivu lga t ion p a r le G o u v e r n e m e n t de d o c u m e n t s 
c ruc iaux qu ' i l est le seul à posséder e m p ê c h e la C o u r d ' é t ab l i r les faits, 
c 'est à celui-ci qu ' i l rev ient soit d ' expose r de m a n i è r e conc luan t e les 
ra isons pour lesquel les les d o c u m e n t s en ques t i on ne p e u v e n t servir à 
co r robore r les a l l éga t ions des r e q u é r a n t s soit d ' exp l i que r de façon 
sa t i s fa i san te et conva incan te c o m m e n t les é v é n e m e n t s en q u e s t i o n se 
sont dé rou l é s , faute de quoi une ques t i on se pose sur le t e r r a i n de 
l 'ar t icle 2 e t /ou de l 'ar t ic le 3 de la Conven t i on . 

212. O r le G o u v e r n e m e n t n ' a p rodu i t a u c u n a r g u m e n t p e r m e t t a n t de 
conc lure q u e les d o c u m e n t s qu ' i l a g a r d é s pa r -deve r s lui ne c o n t e n a i e n t 
nul le i n fo rma t ion ayan t u n e incidence sur les griefs des r e q u é r a n t s . La 
C o u r r e c h e r c h e r a donc si le G o u v e r n e m e n t a exp l iqué c o m m e il le doit le 
décès des p roches p a r e n t s des r e q u é r a n t s et la m u t i l a t i o n du cadav re de 
M e h m e t A k k u m . Pour ce faire , elle a p p r é c i e r a les dépos i t ions recueil l ies 
pa r les d é l é g u é s et t i e n d r a c o m p t e en pa r t i cu l i e r de l ' e n q u ê t e m e n é e au 
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niveau i n t e r n e afin d ' é t ab l i r si celle-ci é ta i t suscept ib le de condu i r e à 
l ' ident i f icat ion et à la sanc t ion des r e sponsab les (voir, mutatis mutandis, 
ïpek c. Turquie, n" 25760/94, § 170, 17 février 2004, et les ré fé rences c i tées ) . 

213. Les r e q u é r a n t s n 'on t pu fournir q u e la dépos i t ion de H a c i r e 
Cey lan , t émoin ocula i re des fai ts , à l ' appui de l eu r a l l éga t ion selon 
laque l le leurs d e u x proches p a r e n t s ava ien t é té vus p o u r la d e r n i è r e fois 
e n t r e les m a i n s de mi l i t a i res . La C o u r observe q u e M1 1 U ' Cey lan a déc l a r é le 
17 m a i 1995 devan t la cour d 'ass ises d 'Elaz ig (...) avoir le j o u r en cause 
condui t ses a n i m a u x p a î t r e à l ' ex t é r i eu r du village et r e n c o n t r é des 
mi l i t a i res qu i lui ava ien t s igna lé q u ' u n e o p é r a t i o n é ta i t en cours et 
qu 'e l l e devai t r e n t r e r chez elle. Elle n ' a pas di t avoir vu les mi l i t a i res 
f rapper M e h m e t A k a n ni qu i q u e ce soit d ' a u t r e . Il ne ressor t pas de ce t t e 
déc l a r a t i on que l'on ait d e m a n d é à M""' Ceylan si elle avait vu les 
mi l i t a i res e m m e n e r les deux M e h m e t avec eux . 

214. Q u a n t au t é m o i g n a g e de M""' Cey lan devan t les dé l égués de la 
C o m m i s s i o n (...) la C o u r le t rouve r e m a r q u a b l e m e n t conva incan t . 
L ' i n t é re s sée a m a i n t e n u sa vers ion des faits tout au long de son 
i n t e r r o g a t o i r e pa r les dé l égués et les r e p r é s e n t a n t s des r e q u é r a n t s ainsi 
q u e p e n d a n t le c o n t r e - i n t e r r o g a t o i r e m e n é pa r les r e p r é s e n t a n t s d u 
G o u v e r n e m e n t . Elle a conf i rmé, c o m m e d a n s sa déc l a r a t i on du 17 m a i 
1995, qu 'e l l e avait r e n c o n t r é des mi l i t a i res qui lui ava ien t dit de r e n t r e r 
chez elle et que , si ses mauva i s yeux l 'avait e m p ê c h é e de se r e n d r e c o m p t e 
de ce q u e les mi l i t a i res fa isa ient aux deux M e h m e t , elle avait b ien vu les 
d e u x h o m m e s e n t r e les ma ins des mi l i t a i res - elle é ta i t formel le sur ce 
point . 

215. Hi iseyin A k a n , le d e u x i è m e r e q u é r a n t , a auss i conf i rmé d a n s sa 
dépos i t ion devan t les dé légués q u e M""' Cey lan , à son r e t o u r au vil lage, lui 
avait appr i s ainsi q u ' a u x a u t r e s h a b i t a n t s qu 'e l le avai t vu les d e u x 
M e h m e t e n t r e les m a i n s des mi l i t a i res (...) 

216. P o u r ce qu i est du t é m o i g n a g e des g e n d a r m e s - tous ci tés pa r le 
G o u v e r n e m e n t - la C o u r re lève q u ' a u c u n de ces mi l i t a i res n ' a p p a r t e n a i t 
a u x u n i t é s qu i , lors de l ' opéra t ion , é t a i e n t r e sponsab les de la zone où les 
corps ont é té r e t rouvés . En tou t é t a t de cause , la C o u r renvoie à 
l ' appréc ia t ion des dépos i t ions des g e n d a r m e s qu 'e l le a faite 
p r é c é d e m m e n t , d a n s le cad re de l 'homicide sur la p e r s o n n e de Dervi§ 
K a r a k o ç , et qui s ' app l ique aussi aux c i rcons tances de la m o r t des deux 
M e h m e t . 

217. La C o u r cons idè re qu ' on ne s au ra i t non plus d i re que les p reuves 
ora les p e r m e t t e n t de conclure q u e la thèse des r e q u é r a n t s est d é n u é e de 
f o n d e m e n t ni qu ' e l l e s c o n s t i t u e n t u n e expl ica t ion sa t i s fa i san te et 
conva incan te de la p a r t du G o u v e r n e m e n t q u a n t à la m a n i è r e d o n t les 
é v é n e m e n t s en cause se sont dé rou lé s . 

218. E n ce qu i conce rne l ' e n q u ê t e m e n é e au niveau i n t e r n e , les 
obse rva t ions de la C o u r à p ropos de l ' e x a m e n du corps de Dervis, K a r a k o ç 
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( p a r a g r a p h e 196 ci-dessus) sont é g a l e m e n t va lables pour l ' e x a m e n des 
corps de M e h m e t A k k u m et de M e h m e t A k a n . En effet, p o u r ces 
d e r n i e r s , les r a p p o r t s d ' e x a m e n se b o r n e n t à r é p e r t o r i e r le n o m b r e de 
pla ies causées p a r l ' en t r ée et la sor t ie des ba l l e s ; p e r s o n n e n ' a songé que 
des écla ts de bal les , d ' a u t r e s éc la ts ou é l é m e n t s de p reuve pouva ien t se 
t rouver logés d a n s les corps (alors que le d o c t e u r Aydin avai t l u i -même 
conclu q u e c e r t a i n e s des b lessures ava ien t pu ê t r e p rovoquées p a r des 
éclats d 'obus (...)) et r i en n ' a é té fait pour é tab l i r à que l le d i s t ance les 
bal les ava ien t é té t i rées ou le type d ' a r m e ut i l i sé . P a r a i l leurs , le doc t eu r 
T i i r kan et le p r o c u r e u r , M. Engin , se sont c o n t e n t é s de conc lure q u e la 
m o r t r ésu l t a i t dans les d e u x cas de b lessures p rovoquées pa r des bal les et 
qu ' i l n ' é t a i t donc pas nécessa i re de p rocéde r à u n e au tops i e c o m p l è t e (...). 
Enfin, a u c u n e vérif icat ion n ' a é té effectuée p o u r d é t e r m i n e r si les 
h o m m e s a b a t t u s ava ien t pa r t i c ipé à un a f f ron t emen t ou ava ien t eu des 
a r m e s en m a i n ; il a u r a i t fallu p o u r cela r e c h e r c h e r s'il y avai t sur les 
cadavres des t races de p o u d r e au bout des doig ts . 

219. La C o u r observe de plus qu ' i l n 'y a pas eu d ' e x a m e n ba l i s t ique des 
l ieux où les corps on t é té r e t rouvés . De fait, ce sont les vi l lageois qu i ont 
r é c u p é r é les corps de M e h m e t A k a n et de Dervi§ K a r a k o ç et qu i les ont 
e m p o r t é s à Dicle p o u r les faire e x a m i n e r . 

220. La C o u r ne peu t q u e se m o n t r e r c r i t ique envers l ' e n q u ê t e m e n é e 
pa r le p r o c u r e u r de Pa lu , N i h a t T u r a n . Celui-ci a p a r e x e m p l e conclu dès 
le d é b u t de l ' e n q u ê t e q u e M e h m e t A k k u m é ta i t un t e r ro r i s t e - alors 
m ê m e q u ' a u c u n des d o c u m e n t s mi l i t a i r e s p o r t é s à son a t t e n t i o n n 'usa i t 
d 'un tel qual i f icat i f - et qu ' i l n 'ava i t donc pas c o m p é t e n c e p o u r e n q u ê t e r 
sur l 'homicide (...). Le p r o c u r e u r n ' a pas non plus pris la moindre 
disposi t ion p o u r i n t e r r o g e r les g e n d a r m e s ayant pa r t i c ipé à l ' opéra t ion , 
convaincu qu ' i l é t a i t de l ' impossibi l i té d ' é t ab l i r si un c r i m e avait été 
c o m m i s au cours d ' un a f f ron t emen t a r m é su rvenu p e n d a n t u n e opé ra t ion 
mi l i t a i re alors qu ' i l ignora i t que l les un i t é s ava ien t pa r t i c ipé à ce t t e 
o p é r a t i o n (...). Toute fo i s , la C o u r observe q u e M. T u r a n a bien eu accès 
aux r a p p o r t s mi l i t a i res dès le 20 n o v e m b r e 1992, à savoir un mois avan t de 
déc l ine r sa c o m p é t e n c e (...). N é a n m o i n s , cela ne l 'a pas inci té à d e m a n d e r 
aux g e n d a r m e s ayant pa r t i c ipé à l ' opé ra t ion s'ils ava ien t des in fo rmat ions 
au sujet des homic ides . M. T u r a n a de nouveau pa r l é du corps de M e h m e t 
A k k u m c o m m e de celui d ' un t e r r o r i s t e le 23 d é c e m b r e 1992, ce qu i m o n t r e 
qu ' i l n 'a pas t enu c o m p t e du d o c u m e n t i n d i q u a n t q u e Zùlfi A k k u m avait 
identif ié le corps c o m m e celui de son fils le 16 n o v e m b r e 1992 (...). Le fait 
q u e M. T u r a n n 'a i t t r a n s m i s les r a p p o r t s mi l i t a i res à la cour de s û r e t é de 
l 'Eta t de Kayser i q u e le 30 m a r s 1993 (...) pousse à d o u t e r qu ' i l ait 
r é e l l e m e n t pr is conna i s sance de ces r a p p o r t s avant de se déc la re r 
i n c o m p é t e n t . 

221 . M. T u r a n n ' a pas non plus i n t e r r o g é les p roches p a r e n t s des 
défunts à l ' époque , a lors m ê m e qu ' i ls ava ien t déposé officiellement 
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p la in te a u p r è s des p a r q u e t s de Pa lu et de Dicle en a l l é g u a n t q u e les 
homic ides ava ien t é té p e r p é t r é s p a r des mi l i t a i res (...). M . T u r a n n ' a 
pour la p r e m i è r e fois envisagé d ' i n t e r r o g e r les familles q u e lorsque la 
d i rec t ion [du dro i t i n t e r n a t i o n a l et des re la t ions é t r a n g è r e s du m i n i s t è r e 
de la J u s t i c e ] l 'eut in formé le 22 oc tobre 1993 puis le 3 n o v e m b r e 1993 - à 
savoir p r è s d 'un an ap rè s les décès - q u ' u n e r e q u ê t e avait é té ad re s sée à la 
C o m m i s s i o n et lui eut d e m a n d é c o m m e n t les inves t iga t ions p r o g r e s s a i e n t 
(...) 

222. Il a p p a r a î t en c o n s é q u e n c e q u e la seule m e s u r e d ' « i n s t r u c t i o n » 
effectuée p a r M. T u r a n avant de se déc l a r e r i n c o m p é t e n t ait é té sa 
pa r t i c ipa t ion à l ' e x a m e n du corps de M e h m e t A k k u m . 

223. La C o u r est aussi f rappée p a r le fait que M. T u r a n ait de façon 
r é p é t é e cité le 9 n o v e m b r e 1992 c o m m e é t a n t la d a t e de l ' opé ra t ion 
mi l i t a i r e , a lors q u e tous les d o c u m e n t s soumis au p a r q u e t m e n t i o n n a i e n t 
le 10 n o v e m b r e 1992. Son ins i s tance , p e n d a n t t rois mois au moins , à se 
ré fé re r à la d a t e du 9 n o v e m b r e a p rovoqué des m a l e n t e n d u s , et donc des 
r e t a r d s , au s t ade crucia l du d é b u t de l ' e n q u ê t e (...) 

224. La décis ion prise le 21 m a i 1993 pa r le p r o c u r e u r p rès la cour de 
s û r e t é de l 'Eta t de Kayser i de ne pas poursu iv re le défunt M e h m e t A k k u m 
(...) cons t i tue une m a r q u e de plus du m a n q u e de sé r i eux avec lequel les 
a u t o r i t é s na t iona le s ont p rocédé à l ' e n q u ê t e sur le décès des p roches des 
r e q u é r a n t s . En effet, il i m p o r t e de n o t e r q u e le p r o c u r e u r avai t é t é c h a r g é 
non pas de poursu iv re M e h m e t A k k u m ma i s d ' e n q u ê t e r sur sa m o r t (...). 
C e p e n d a n t , ap r è s q u e , le 22 oc tobre 1993, la d i rec t ion du m i n i s t è r e l ' eut 
informé de la saisine de la C o m m i s s i o n et lui eu t d e m a n d é c o m m e n t 
avança i t l ' e n q u ê t e , il a r épondu le 25 n o v e m b r e 1993 q u e sa décis ion de 
clore les p o u r s u i t e s avait mis un t e r m e à l ' e n q u ê t e et qu ' i l s ' é ta i t révélé 
impossible d ' i n t e r r o g e r les t émo ins ocula i res pu i sque le doss ier ne 
con tena i t a u c u n n o m de t é m o i n (...). C e l a d o n n e à p e n s e r qu ' i l n ' a pas 
t enu c o m p t e des r a p p o r t s mi l i t a i r e s qu i c i ta ien t le n o m des un i t é s 
mi l i t a i res ayan t pr is p a r t à l ' opéra t ion (...) 

225. En ce qu i c o n c e r n e le procès de sept g e n d a r m e s devan t le t r i b u n a l 
mi l i t a i r e , la C o u r rappe l le d ' e m b l é e q u ' u n c e r t a i n n o m b r e de d o c u m e n t s 
essent ie l s a f férents à ce t t e p r o c é d u r e , dont l 'acte d ' accusa t ion et les 
déc l a r a t i ons de p lus ieurs accusés et t é m o i n s , n 'on t pas é té t r a n s m i s à la 
C o m m i s s i o n ou à la Cour . Il a p p a r a î t q u e , si ces sept g e n d a r m e s et non 
d ' a u t r e s on t é té inculpés , cela t i en t à la seule ra ison qu ' i ls é t a i e n t les 
a u t e u r s du r a p p o r t du 11 n o v e m b r e 1992 sur l ' incident (...). Q u e l 'un de 
ces g e n d a r m e s , § a b a n Bozkur t , n ' a i t m ê m e pas pa r t i c ipé à l ' opé ra t ion n ' a 
pas e m p ê c h é les a u t o r i t é s de le m e t t r e lui auss i en accusa t ion (...) 

226. La C o u r est é g a l e m e n t f rappée p a r le fait q u e les accusés on t tous 
é t é d i spensés de c o m p a r a î t r e devan t le t r i buna l mi l i t a i r e . En 
c o n s é q u e n c e , ils n 'on t pas é té appe lés à jus t i f ie r les i m p o r t a n t e s 
con t r ad ic t ions e n t r e le r a p p o r t sur l ' inc ident qu ' i l s ava ien t s igné et l eurs 
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déc l a r a t i ons recuei l l ies u l t é r i e u r e m e n t par commiss ion roga to i re , et 
n o t a m m e n t les d ivergences q u a n t au n o m b r e de corps r e t rouvés après 
l ' opéra t ion . A cet égard , la C o u r relève avec su rp r i se q u e le t r ibuna l 
mi l i t a i r e a e s t imé q u e les réc i ls des sept g e n d a r m e s é t a i en t concordan t s 
(...) 

227. Il n ' a p p a r a î t pas non plus q u e le t r i b u n a l mi l i t a i re ait eu 
conna i s sance de l ' exis tence du « r a p p o r t final/rapport d ' opé ra t i on 
dé t a i l l é» . Il ne savait donc pas que l les un i t é s mi l i t a i res é ta ien t 
r e sponsab les des zones où les corps ava ien t é té t rouvés et ignora i t 
d ' a u t r e s déta i ls de l ' opéra t ion . 

228. Le t r i buna l mi l i t a i r e s 'est appuyé sur les dépos i t ions de Hac i r e 
Ceylan et Hediye Akodun pour p r e n d r e la décis ion d ' a c q u i t t e r les 
accusés . La C o u r observe à ce propos q u e , si Hed iye A k o d u n a dit n 'avoir 
r ien vu, H a c i r e Cey lan a conf i rmé q u ' u n e o p é r a t i o n avait b ien eu lieu. Le 
t r ibuna l n 'a toutefois pas d e m a n d é à M""' Cey lan si elle avai t vu les 
mi l i t a i res e m m e n e r les deux M e h m e t . Celle-ci a s e u l e m e n t déc la ré 
qu 'e l le n 'ava i t pas ape rçu les mi l i t a i res f rapper M e h m e t A k a n ou 
q u e l q u e a u t r e vil lageois q u e ce soit (...) 

229. Il a p p a r a î t q u e le t r i buna l mi l i t a i re n ' a pas j u g é nécessa i re de 
vérifier la p ré sence d a n s la zone d ' opé ra t i on de t e r ro r i s t e s suscept ib les 
d ' ê t r e r e sponsab les de la m o r t des p roches p a r e n t s des r e q u é r a n t s . La 
C o u r observe toutefois q u e , b ien qu ' i l ait é té avancé q u e l 'opéra t ion 
Sancak-1 é ta i t u n e o p é r a t i o n de g r a n d e e n v e r g u r e qu i avai t mis en j e u 
des c e n t a i n e s de mi l i t a i res ayan t t i ré su r un g r a n d n o m b r e de t e r ro r i s t e s , 
a u c u n t e r r o r i s t e n ' a é t é r e t rouvé m o r t et a u c u n mi l i t a i r e n ' a é t é blessé ou 
tué . De fait, ho rmi s un ce r t a in n o m b r e de c a r t o u c h e s vides qu i , d ' ap rès le 
t r i buna l mi l i t a i r e , n ' é t a i e n t pas du type de celles ut i l isées p a r les forces 
a r m é e s (...), r ien n ' a t t e s t e de la p r é s e n c e du P K K p e n d a n t l ' opéra t ion . 
En tou t é t a t de cause , en l ' absence d ' e x a m e n médico léga l et d ' au tops ie 
c o m p l è t e é tab l i s san t un lien e n t r e les c a r t o u c h e s d e type B K C et les 
homic ides , la C o u r est r é t i cen te à accorder à celles-ci la m o i n d r e va leur 
p r o b a n t e . 

230. Pour ce qu i est de la m u t i l a t i o n du corps de M e h m e t A k k u m , la 
C o u r re lève qu ' i l ne ressor t d ' a u c u n des d o c u m e n t s soumis à la 
C o m m i s s i o n ou à la C o u r que ce t t e ques t ion ait à un que l conque 
m o m e n t é té t r a i t é e p a r les a u t o r i t é s na t iona les avec le sé r ieux voulu. 
Elle no te au c o n t r a i r e que M. T u r a n a aff irmé devan t les dé l égués qu' i l 
n 'avai t pas e s t imé ê t r e de son devoir de r e c h e r c h e r c o m m e n t le corps 
avait é té m u t i l é (...). Enfin, au cours du procès d e v a n t le t r ibuna l 
mi l i t a i re , a u c u n des accusés n ' a é té i n t e r r o g é à ce sujet . 

231 . Se fondant sur son e x a m e n de l ' e n q u ê t e i n t e r n e et de la 
p r o c é d u r e p é n a l e devan t le t r i b u n a l mi l i t a i r e , la C o u r conclut qu ' i l n ' a 
é té m e n é sur le p l an i n t e r n e a u c u n e e n q u ê t e sé r ieuse suscept ib le , 
p r e m i è r e m e n t , d ' é t ab l i r d a n s que l les c i rcons tances vé r i t ab les M e h m e t 
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A k k u m et M e h m e t A k a n ont t rouvé la m o r t et le corps de M e h m e t A k k u m 
a é té m u t i l é et , d e u x i è m e m e n t , de condu i r e à l ' ident i f icat ion et à la 
s anc t ion des responsab les . 

232. Il découle de ce qui p récède q u e le G o u v e r n e m e n t a failli à son 
obl iga t ion de fourni r des expl ica t ions sur le décès de M e h m e t A k k u m et 
de M e h m e t Akan et sur la m u t i l a t i o n du corps de M e h m e t A k k u m . 

III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 2 DE LA 
C O N V E N T I O N 

233. L 'a r t i c le 2 de la C o n v e n t i o n est ainsi libellé : 

« 1. Le d r o i t de t o u t e p e r s o n n e à la vie es t p r o t é g é p a r la loi. L a m o r t ne p e u t ê t r e 

in f l igée à C | u i conque i n t e n t i o n n e l l e m e n t , s a u f e n e x é c u t i o n d ' u n e s e n t e n c e c a p i t a l e 

p r o n o n c é e p a r u n t r i b u n a l a u cas où le dé l i t est p u n i d e c e t t e p e i n e p a r la loi. 

2. L a m o r t n ' e s t p a s c o n s i d é r é e c o m m e inf l igée e n v i o l a t i o n d e ce t a r t i c l e d a n s les cas 

où e l le r é s u l t e r a i t d ' u n r e c o u r s à la force r e n d u a b s o l u m e n t n é c e s s a i r e : 

a ) p o u r a s s u r e r la d é f e n s e d e t o u t e p e r s o n n e c o n t r e la v i o l e n c e i l l éga le ; 

b) p o u r e f f e c t u e r u n e a r r e s t a t i o n r é g u l i è r e ou p o u r e m p ê c h e r l ' évas ion d ' u n e 

p e r s o n n e r é g u l i è r e m e n t d é t e n u e ; 

c) p o u r r é p r i m e r , c o n f o r m é m e n t à la loi, u n e é m e u t e ou u n e i n s u r r e c t i o n . » 

A. L ' h o m i c i d e s u r la p e r s o n n e d e Dervis, K a r a k o ç 

/. Arguments des parties 

234. La t ro i s i ème r e q u é r a n t e a l l ègue q u e son fils, Dervi§ K a r a k o ç , a 
é té t ué p a r les mi l i t a i res postés d a n s la p la ine de Kur§un lu , au m é p r i s de 
l 'a r t ic le 2 de la Conven t i on . D ' a p r è s elle, son fils n ' é t a i t p a s a r m é et ne 
cons t i tua i t a u c u n e m e n a c e p o u r les forces de sécur i t é ; il n ' a é té tué d a n s 
a u c u n des bu t s au to r i s é s par la C o n v e n t i o n et il n ' é t a i t pas non plus 
nécessa i re de recour i r à la force con t r e lui. 

235. Selon le G o u v e r n e m e n t , il n 'es t pas é tab l i que M. K a r a k o ç a 
t rouvé la m o r t de la façon ind iquée pa r la t ro i s i ème r e q u é r a n t e . 

2. Appréciation de la Cour 

236. L 'a r t i c le 2, qu i g a r a n t i t le dro i t à la vie et expose les c i rcons tances 
d a n s lesquel les infliger la m o r t peu t se jus t i f ie r , se p lace p a r m i les ar t ic les 
p r i m o r d i a u x de la C o n v e n t i o n , a u q u e l a u c u n e d é r o g a t i o n ne sau ra i t ê t r e 
a u t o r i s é e . C o m b i n é à l 'ar t ic le 3, il consacre l 'une des va leu r s 
f o n d a m e n t a l e s des socié tés d é m o c r a t i q u e s qu i fo rmen t le Conse i l de 
l 'Europe . Il faut donc en i n t e r p r é t e r les d isposi t ions de façon é t ro i t e . 
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L'objet et le but de la Conven t ion , en t an t q u ' i n s t r u m e n t de p ro t ec t i on des 
ê t r e s h u m a i n s , appe l l en t à c o m p r e n d r e et a p p l i q u e r l 'ar t ic le 2 d ' une 
m a n i è r e qui en r e n d e les ex igences concrè tes et effectives (McCann et 
autres c. Royaume-Uni, a r r ê t d u 27 s e p t e m b r e 1995, sér ie A n" 324, 
pp. 45-46, §§ 146-147). 

237. Le t ex t e de l 'ar t icle 2, pris d a n s son e n s e m b l e , d é m o n t r e qu' i l 
ne définit pas s e u l e m e n t les s i tua t ions d a n s lesquel les il est pe rmis 
d ' inf l iger i n t e n t i o n n e l l e m e n t la m o r t , mais décr i t aussi celles où il est 
possible d 'avoir « r e c o u r s à la force» , ce qu i peu t condu i re à d o n n e r la 
m o r t de façon invo lon ta i re . Toutefo is , l 'usage dé l ibé ré ou i n t en t i onne l 
de la force m e u r t r i è r e n ' es t pas le seul f ac teur à p r e n d r e en compte 
pour en app réc i e r la nécess i t é . Le recours à la force doit ê t r e r endu 
« a b s o l u m e n t n é c e s s a i r e » p o u r a t t e i n d r e l 'un des objectifs m e n t i o n n é s 
aux a l inéas a ) , b) ou c) . L 'emplo i de ces t e r m e s ind ique qu ' i l faut 
a p p l i q u e r un c r i t è re d e nécess i té plus s tr ict et i m p é r i e u x q u e celui 
n o r m a l e m e n t employé p o u r d é t e r m i n e r si l ' i n te rven t ion de l 'E ta t est 
«néces sa i r e d a n s une société d é m o c r a t i q u e » a u t i t r e du p a r a g r a p h e 2 
des a r t ic les 8 à 11 de la Conven t i on . La force ut i l isée doit en 
conséquence ê t r e s t r i c t e m e n t p r o p o r t i o n n é e aux bu t s au to r i s é s (ibidem, 
p . 46, §§ 148-149). 

238. C o m p t e t enu de l ' impor t ance de la p ro tec t ion de l 'ar t icle 2, la 
C o u r doit e x a m i n e r de façon e x t r ê m e m e n t a t t e n t i v e les cas où la mort a 
é té infligée, en p r e n a n t en cons idé ra t ion non s e u l e m e n t les ac tes des 
agen t s de l 'Eta t mais é g a l e m e n t l ' ensemble des c i rcons tances de l 'affaire. 
Le r ecour s à la force p a r des a g e n t s de l 'E ta t p o u r a t t e i n d r e l 'un des 
objectifs énoncés au p a r a g r a p h e 2 de l 'ar t ic le 2 peu t se jus t i f ie r lorsqu' i l 
se fonde sur une convict ion h o n n ê t e qui est cons idé rée , p o u r de bonnes 
ra isons , c o m m e valable à l ' époque des é v é n e m e n t s mais se révèle ensu i te 
e r r o n é e (ibidem, pp . 58-59, § 200) . 

239. La C o u r a déjà é tabl i q u e Dervi§ K a r a k o ç avait é té t u é p a r des 
mi l i t a i res le 10 n o v e m b r e 1992 ( p a r a g r a p h e 204 c i -dessus) . Le 
G o u v e r n e m e n t a tout d ' abord déc la ré q u e les trois m e m b r e s de la 
famille des r e q u é r a n t s ava ien t é té tués lors d ' un a f f ron temen t a r m é 
avec les forces de sécu r i t é , qui ava ien t agi p o u r se dé fendre d a n s leur 
l u t t e con t re le t e r r o r i s m e . Il a p a r la su i te nié q u e les mi l i t a i res a ien t 
t i ré sur Dervi§ K a r a k o ç , sans c h e r c h e r à s o u t e n i r q u e le r ecour s à la 
force avai t é té r e n d u a b s o l u m e n t nécessa i re p o u r a t t e i n d r e l 'un des 
objectifs l ég i t imes énoncés au p a r a g r a p h e 2 de l 'ar t icle 2 de la 
Conven t ion . C o n s i d é r a n t qu ' i l s 'agit là d ' un a r g u m e n t qu ' i l a p p a r t e n a i t 
au G o u v e r n e m e n t de faire valoir, la C o u r ne j u g e pas nécessa i re de 
r e c h e r c h e r si la m o r t a é té infligée à Dcrvis, K a r a k o ç d ' u n e m a n i è r e qu i 
se jus t i f ia i t au r e g a r d de l 'ar t ic le 2 § 2. 

240. Il s ' ensui t q u e l 'homicide sur la p e r s o n n e de Dervi§ K a rak o ç a 
e m p o r t é viola t ion de l 'ar t icle 2 de la C o n v e n t i o n . 
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B. Les h o m i c i d e s p e r p é t r é s c o n t r e M e h m e t A k k u m e t M e h m e t 
A k a n 

1. Arguments des parties 

241. Les deux p r e m i e r s r e q u é r a n t s s o u t i e n n e n t q u e leurs p roches 
p a r e n t s respect i fs , M e h m e t A k k u m et M e h m e t Akan , ont é té t ué s 
i l l éga lement et en violat ion de l 'ar t icle 2 de la Conven t ion . 

242. Le G o u v e r n e m e n t e s t ime qu ' i l n ' ex i s te pas su f f i s ammen t 
d ' é l é m e n t s p o u r p rouve r q u e les deux M e h m e t on t t rouvé la m o r t d a n s 
les c i r cons tances a l l éguées p a r les r e q u é r a n t s . 

2. Appréciation de la Cour 

243. La C o u r a déjà é tab l i q u e le G o u v e r n e m e n t avai t failli à son 
obl iga t ion de fourni r des expl ica t ions sur le décès de M e h m e t A k k u m et 
de M e h m e t A k a n ( p a r a g r a p h e 232 c i -dessus) . P a r t a n t , les homic ides 
p e r p é t r é s con t r e ces d e u x p e r s o n n e s ont e m p o r t é viola t ion de l 'ar t icle 2 
de la C o n v e n t i o n . 

C. L 'a l l éga t ion d e m a n q u e d e d i l i g e n c e d a n s la p r é p a r a t i o n e t la 
c o n d u i t e d e l ' o p é r a t i o n 

244. Les r e q u é r a n t s s o u t i e n n e n t q u e le G o u v e r n e m e n t n ' a pas p ro t égé 
le droi t à la vie de leurs p roches p a r e n t s . Ils font valoir en pa r t i cu l i e r q u e 
le G o u v e r n e m e n t n ' a pas p r é p a r é et d i r igé l ' opé ra t ion Sancak-1 de façon à 
r édu i re le plus possible les r i sques pe san t su r la vie de leurs p roches , n ' a 
pas m e n é u n e e n q u ê t e a d é q u a t e sur les homic ides et , enfin, n ' a pas ouver t 
u n e vér i t ab le p r o c é d u r e jud ic i a i r e en vue de d é t e r m i n e r si les a u t e u r s des 
homic ides ava ien t agi l é g a l e m e n t . 

245. Le G o u v e r n e m e n t ne s 'est pas e x p r i m é sur ce poin t . 
246. Eu é g a r d à ses p r é c é d e n t s cons t a t s de violat ion de l 'ar t ic le 2 de la 

Conven t ion , la C o u r ne j u g e pas nécessa i re vu les c i r cons tances de l 'affaire 
de r e n d r e u n e conclusion d i s t inc te sur ce t t e ques t ion . 

D. L 'a l l éga t ion d ' i n s u f f i s a n c e d e l ' e n q u ê t e 

247. Les r e q u é r a n t s a l l èguen t q u e , pour q u e la p ro tec t ion du droi t à la 
vie ait en p r a t i q u e un sens , il est ind i spensab le q u ' u n e e n q u ê t e effective et 
u n e p r o c é d u r e jud ic i a i r e soient m e n é e s en vue de d é t e r m i n e r si la m o r t a 
é té infligée l é g a l e m e n t e t , si non , so ient suivies d ' une sanc t ion . A cet 
éga rd , ils s o u t i e n n e n t q u e l ' e n q u ê t e et la p r o c é d u r e péna le qu i se sont 
d é r o u l é e s en l ' espèce, loin d ' ê t r e effectives, ont p r é s e n t é des l acunes 
tel les qu ' e l l e s s ' ana lysent en un dén i de j u s t i c e . 
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248. Le G o u v e r n e m e n t c lément ces a l léga t ions et a r g u ë q u e les 
a u t o r i t é s on t pr is t o u t e s les m e s u r e s nécessa i res p o u r e n q u ê t e r sur les 
homic ides , y compr i s en e n g a g e a n t des pou r su i t e s péna l e s . 

249. La C o u r réaf f i rme que l 'obl igat ion de p r o t é g e r le droi t à la vie 
q u ' i m p o s e l 'ar t icle 2 de la C o n v e n t i o n , c o m b i n é e avec le devoir géné ra l 
i ncomban t à l 'E ta t en ve r tu de l 'ar t ic le 1 de la C o n v e n t i o n de 
« r e c o n n a î t r e ] à t o u t e p e r s o n n e re levant de [sa] j u r id i c t ion les dro i t s et 
l iber tés définis [dans] la (...) C o n v e n t i o n » , impl ique et exige de m e n e r 
u n e forme d ' e n q u ê t e officielle effective lo rsque le r ecour s à la force a 
e n t r a î n é m o r t d ' h o m m e (voir, mutatis mutandis, McCann et autres, p réc i té , 
p . 49, § 161, et Kaya c. Turquie, a r r ê t du 19 février 1998, Recueil 1998-1, 
p . 329, § 105). 

250. La C o u r s 'est déjà p e n c h é e sur l ' e n q u ê t e et le p rocès des sept 
g e n d a r m e s lorsqu 'e l le a e x a m i n é la ques t i on de savoir si le 
g o u v e r n e m e n t d é f e n d e u r avait fourni des expl ica t ions sur le décès des 
p roches p a r e n t s des deux p r e m i e r s r e q u é r a n t s . Elle a conclu à ce t t e 
occasion que les a u t o r i t é s n ' ava ien t m e n é a u c u n e e n q u ê t e d igne de ce 
nom suscept ib le de condu i re à l ' é t ab l i s semen t des c i r cons tances dans 
lesquel les les décès s ' é ta ien t v é r i t a b l e m e n t p rodu i t s . O r c 'est la m ê m e 
e n q u ê t e qu i a po r t é sur la m o r t de Dervi§ K a r a k o ç . Dès lors, vu les 
l acunes qu 'e l le a re levées d a n s son e x a m e n s u s m e n t i o n n é , la C o u r 
conclut q u e les a u t o r i t é s na t iona le s n 'on t pas p rocédé à une e n q u ê t e 
a d é q u a t e et effective sur la m o r t des p roches p a r e n t s des trois 
r e q u é r a n t s , c o m m e l 'exige l 'ar t icle 2 de la C o n v e n t i o n . 

251 . P a r t a n t , la C o u r conclut à la viola t ion de l 'ar t icle 2 de la 
Conven t i on sous son aspect p rocédu ra l . 

IV. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 3 DE LA 
C O N V E N T I O N 

252. Le p r e m i e r r e q u é r a n t , Ziilli A k k u m , al lègue que son fils a eu les 
oreilles coupées après avoir é té tué . S 'appuyant sur l 'art icle 15 de la 
p r e m i è r e Conven t ion de Genève de 1949, applicable aux conllits 
i n t e r n a t i o n a u x , ainsi que sur l 'art icle 3 c o m m u n aux q u a t r e Convent ions de 
Genève de 1949, qu i vaut pour les conflits ne p résen tan t pas un ca rac tè re 
i n t e rna t iona l , il sout ien t que , m ê m e en t e m p s de g u e r r e , les mor t s ne 
doivent pas ê t re dépouil lés ou mut i lés . Les violations dudi t art icle 3 
cons t i tuen t des c r imes re levant de la compé tence universel le non obligatoire . 

253. Il a l lègue auss i q u e la m u t i l a t i o n du corps de son fils a cons t i tué à 
son p rop re éga rd un t r a i t e m e n t i n h u m a i n con t r a i r e à l 'ar t icle 3 de la 
Conven t i on . En effet, la m u t i l a t i o n du corps est une offense pour un 
m u s u l m a n , car il faut a lors e n t e r r e r u n e dépoui l l e i ncomplè t e et m u t i l é e . 

254. Aux t e r m e s de l 'ar t icle 3 de la C o n v e n t i o n : 
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« N u l ne p e u t ê t r e s o u m i s à la t o r t u r e ni à d e s p e i n e s ou t r a i t e m e n t s i n h u m a i n s ou 
d é g r a d a n t s . » 

255. Le G o u v e r n e m e n t s 'est bo rné à c o n t e s t e r les a l l éga t ions du 
r e q u é r a n t sans fo rmule r d ' a u t r e s c o m m e n t a i r e s . 

256. La C o u r rappe l le d ' e m b l é e q u e l 'ar t ic le 3 de la Conven t i on 
consacre l 'une des va leurs f o n d a m e n t a l e s des socié tés d é m o c r a t i q u e s . La 
p roh ib i t ion de la t o r t u r e et des pe ines ou t r a i t e m e n t s i n h u m a i n s ou 
d é g r a d a n t s y est abso lue , que l s q u e soient les c i rcons tances ou les 
a g i s s e m e n t s de la v ic t ime (voir, pa r e x e m p l e , Labita c. Italie [ G C ] , 
n" 26772/95, § 119, C E D H 2000-IV). 

257. P o u r q u ' u n e pe ine ou le t r a i t e m e n t don t elle s ' a c c o m p a g n e soient 
« i n h u m a i n s » ou « d é g r a d a n t s » , la souffrance ou l ' humi l i a t ion doivent en 
tout cas al ler au-de là de celles que c o m p o r t e i n é v i t a b l e m e n t une forme 
d o n n é e d e t r a i t e m e n t ou de pe ine lég i t ime (V. c. Royaume-Uni [ G C ] , 
n" 24888/94, § 71 , C E D H 1999-IX). S'il convient de p r e n d r e en c o m p t e la 
ques t i on de savoir si le but du t r a i t e m e n t é ta i t d ' h u m i l i e r ou de r aba i s se r 
la v ic t ime , l ' absence d ' un tel but ne sau ra i t exc lu re de façon défini t ive un 
cons t a t de viola t ion de l 'a r t ic le 3 (voir, pa r e x e m p l e , Peers c. Grèce, 
n° 28524/95 , § 74, C E D H 2001-III, et Kalachnikov c. Russie, n° 47095/99, 
§ 101, C E D H 2002-VI) . 

258. C o m m e la C o u r l'a déjà dit (Çakici c. Turquie [ G C ] , n" 23657/94, 
§ 98, C E D H 1999-FV), le point de savoir si le p a r e n t d ' u n « d i s p a r u » est 
v ic t ime d ' un t r a i t e m e n t c o n t r a i r e à l ' a r t ic le 3 d é p e n d de l ' ex is tence de 
fac teurs pa r t i cu l i e r s conféran t à la souffrance du r e q u é r a n t une 
d i m e n s i o n et un c a r a c t è r e d is t inc ts du d é s a r r o i affectif q u e l 'on peu t 
cons idé re r c o m m e inévi table pour les p roches p a r e n t s d ' u n e p e r s o n n e 
v ic t ime de violat ions graves des dro i t s de l ' h o m m e . P a r m i ces fac teurs 
figureront la p rox imi t é de la p a r e n t é - d a n s ce c o n t e x t e , le lien p a r e n t -
enfan t se ra privi légié - , les c i r cons tances pa r t i cu l i è r e s de la r e la t ion , la 
m e s u r e d a n s laquel le le p a r e n t a é té t é m o i n des é v é n e m e n t s en ques t ion , 
la pa r t i c ipa t ion du p a r e n t aux t en t a t i ve s d ' ob t en t ion de r e n s e i g n e m e n t s 
su r le d i spa ru , et la m a n i è r e dont les a u t o r i t é s on t r éag i à ces d e m a n d e s . 
D a n s l 'affaire Çakici, la C o u r a soul igné en o u t r e q u e l 'essence d ' une telle 
violat ion ne rés ide pas t a n t d a n s le fait de la « d i s p a r i t i o n » du m e m b r e de 
la famille q u e d a n s les r éac t ions et le c o m p o r t e m e n t des au to r i t é s face à la 
s i tua t ion qu i l eur a é té s igna lée . C 'es t n o t a m m e n t au r e g a r d de ce d e r n i e r 
é l é m e n t q u ' u n p a r e n t peu t se p r é t e n d r e d i r e c t e m e n t v ic t ime du 
c o m p o r t e m e n t des a u t o r i t é s (voir aussi l ' a r rê t Timurtas p réc i t é , §§ 96-98). 

259. D a n s le m ê m e o rd re d ' idée , la C o u r cons idère q u e Zûlfi A k k u m , 
un pè r e à qu i on a r emis le corps mu t i l é de son fils, p e u t l é g i t i m e m e n t se 
p r é t e n d r e v ic t ime au sens de l 'ar t ic le 34 de la Conven t i on . En o u t r e , elle 
ne d o u t e pas q u e l 'angoisse r e s sen t i e p a r M. A k k u m en ra ison de la 
m u t i l a t i o n du cadav re de son fils cons t i tue u n t r a i t e m e n t d é g r a d a n t 
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c o n t r a i r e à l 'ar t ic le 3 de la Conven t ion . Il s 'ensui t qu ' i l y a eu viola t ion de 
ce t t e d ispos i t ion d a n s le chef du p r e m i e r r e q u é r a n t . 

2. Dit q u e l 'Eta t d é f e n d e u r a failli à l 'obl igat ion qui lui incomba i t en ve r tu 
de l 'ar t icle 38 de la Conven t i on de fournir à la C o m m i s s i o n et à la C o u r 
t ou t e s facilités nécessa i res pour leur p e r m e t t r e d ' é t ab l i r les fa i t s ; 

3. Dit q u e l 'Eta t d é f e n d e u r est r e sponsab le de la m o r t des trois m e m b r e s 
de la famille des r e q u é r a n t s , au mépr i s de l 'ar t icle 2 de la C o n v e n t i o n ; 

4. Dit qu ' i l n 'y a pas lieu de d é t e r m i n e r s'il y a eu violat ion de l 'ar t icle 2 de 
la C o n v e n t i o n à ra ison du m a n q u e de di l igence a l légué d a n s la 
p r é p a r a t i o n et la condu i t e de l ' o p é r a t i o n ; 

5. Dit qu ' i l y a eu violat ion de l 'ar t icle 2 de la Conven t i on en ce q u e les 
a u t o r i t é s de l 'Eta t d é f e n d e u r n 'on t pas m e n é d ' e n q u ê t e effective su r les 
c i rcons tances d a n s lesquel les les trois h o m m e s ont t rouvé la m o r t ; 

6. Dit qu ' i l y a eu violat ion de l 'ar t icle 3 de la Conven t i on d a n s le chef du 
p r e m i e r r e q u é r a n t ; 

Fait en ang la i s , puis c o m m u n i q u é p a r écrit le 24 m a r s 2005, en 
app l i ca t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

(...) 

(...) 

S0ren NIELSEN 
Greffier 

Chr i s tos ROZAKIS 
Prés iden t 
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SUMMARY' 

Force-feeding of hunger-striking detainee without medical justif ication 

Article 3 

Torture - Force-feeding - Medical necessity - Procedural safeguards 

* 
* * 

The applicant was subjected to force-feeding on several occasions during hunger 
strikes while in pre-trial detention. He claimed to have been handcuffed and forced 
to swallow a rubber tube connected to a bucket with a nutritional mixture. 

Held 
Article 3: The Government had not demonstrated that there had been a "medical 
necessity" to force-feed the applicant. The Court therefore could only assume that 
his force-feeding had been arbitrary. Procedural safeguards had not been 
respected in the face of his conscious refusal to take food and the authorities had 
not acted in his best interests in subjecting him to force-feeding. The forcible use of 
restraints - handcuffs, a mouth-widener and a special tube inserted into the 
alimentary canal - without any medical justification having been shown by 
the Government had constituted treatment so severe as to warrant its 
characterisation as torture. 
Conclusion: violation (unanimously). 
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Ilijkov v. Bulgaria, no. 33977/96, Commission decision of 20 October 1997, 
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McKerrv. the United Kingdom (dec.), no. 28883/95, 4 April 2000 
Orhan v. Turkey, no. 25656/94, 18June 2002 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b ind t h e C o u r t . 
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In t h e c a s e o f N e v m e r z h i t s k y v. U k r a i n e , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Second Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
Mr J . -P . COSTA, President, 
M r A . B . BAKA, 
M r I. CABRAL BARRETO, 
M r K. JUNGWIERT, 
M r V. BUTKEVYCH, 
M r s A. M U I A R O N T , 

M r s D. JociENÉ,judges, 
and M r s S. Doi.LÉ, Section Registrar, 

H a v i n g d e l i b e r a t e d in p r iva te on 15 M a r c h 2005, 
Del ivers t he following j u d g m e n t , which was a d o p t e d on t h a t d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in an app l ica t ion (no. 54825/00) aga ins t 
U k r a i n e lodged wi th the C o u r t u n d e r Art ic le 34 of t he C o n v e n t i o n for 
the P ro t ec t i on of H u m a n Righ t s and F u n d a m e n t a l F r e e d o m s ("the 
Conven t ion" ) by a U k r a i n i a n na t i ona l , M r Yevgen Ivanovych 
N e v m e r z h i t s k y ("the a p p l i c a n t " ) , on 21 J u n e 1999. 

2. T h e app l ican t was r e p r e s e n t e d by M r Por tyan ik , a lawyer p rac t i s ing 
in Kyiv. T h e U k r a i n i a n G o v e r n m e n t (" the G o v e r n m e n t " ) were 
r e p r e s e n t e d by t he i r A g e n t s , Ms V. Lutkovska , succeeded by 
Ms Z. Bor tnovska . 

3. J ' h e app l i can t a l leged, in pa r t i cu l a r , t h a t the l e n g t h of his d e t e n t i o n 
had b e e n u n r e a s o n a b l e a n d t h a t his d e t e n t i o n p e n d i n g t r ia l h a d been 
unlawful (Art icle 5 §§ 1 (c) a n d 3 of the C o n v e n t i o n ) . H e also compla ined 
u n d e r Ar t ic le 3 of the C o n v e n t i o n tha t he h a d been subjec ted to i n h u m a n 
and d e g r a d i n g t r e a t m e n t or p u n i s h m e n t . 

4. T h e appl ica t ion was a l loca ted to the Second Sect ion of t he C o u r t 
(Rule 52 § 1 of t he Ru les of C o u r t ) . W i t h i n t h a t Sect ion, the C h a m b e r 
t h a t would cons ider the case (Article 27 § 1 of t he Conven t i on ) was 
cons t i t u t ed as provided in Rule 26 § 1. 

5. By a decis ion of 25 N o v e m b e r 2003 , the C h a m b e r dec la red t he 
appl ica t ion pa r t l y admiss ib le . 

6. T h e app l ican t a n d t h e G o v e r n m e n t each filed obse rva t ions on the 
m e r i t s (Rule 59 § 1). T h e C h a m b e r dec ided , after consu l t i ng t he pa r t i e s , 
t h a t no h e a r i n g on the m e r i t s was r e q u i r e d (Rule 59 § 3 in fine). T h e 
p a r t i e s repl ied in wr i t i ng to each o t h e r ' s obse rva t ions . 

7. O n 1 N o v e m b e r 2004 the C o u r t c h a n g e d the compos i t ion of its 
Sect ions (Rule 25 § 1). Th i s case was ass igned to t h e newly composed 
Second Sect ion (Rule 52 § 1). 
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T H E F A C T S 

8. T h e app l ican t is a U k r a i n i a n na t iona l who was bo rn in 1970 a n d 
c u r r e n t l y lives in Kyiv. H e was former ly the m a n a g e r of a b r a n c h of t he 
Pol tava Bank in Kyiv. 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

9. T h e facts of the case , as s u b m i t t e d by the pa r t i e s , m a y be 
s u m m a r i s e d as follows. 

A. T h e c r i m i n a l p r o c e e d i n g s b r o u g h t a g a i n s t t h e a p p l i c a n t 

10. O n 28 S e p t e m b e r 1995 police officers seized 184,761 U n i t e d S t a t e s 
dol la rs t h a t h a d been s to red by the app l ican t on t h e p r e m i s e s of t h e 
Po l t ava Bank wi th the i n t en t ion of se l l ing t h e m to a c u s t o m e r , Y.G.L. 

11. O n 18 O c t o b e r 1995 the inves t iga t ion division of t he m a i n 
d e p a r t m e n t of t he Min i s t ry of the In t e r io r in Kyiv (" the inves t iga t ion 
division") began a c r imina l inves t iga t ion in to a l lega t ions t h a t t he 
app l ican t had ca r r i ed out unlawful c u r r e n c y t r a n s a c t i o n s . 

12. O n 8 Apri l 1997 the inves t iga t ion division in i t i a t ed c r imina l 
p roceed ings in respec t of t he involvement of t he app l ican t a n d o t h e r 
suspec t s in the case . O n the s a m e d a t e a n inves t iga tor from the division 
dec ided t h a t the app l ican t should be d e t a i n e d as a suspec t p e n d i n g a 
decis ion conce rn ing the a p p r o p r i a t e p revent ive m e a s u r e . H e was 
accordingly placed in cus tody t h a t day. 

13. O n 14 Apri l 1997 the s a m e inves t iga to r c h a r g e d the app l ican t wi th , 
inter alia, ca r ry ing ou t unlawful c u r r e n c y t r an sac t i ons (Article 80 § 2 of the 
1960 U k r a i n i a n C r i m i n a l Code - " t he U C C " ) , theft of s u b s t a n t i a l 
a m o u n t s of cu r r ency (Article 86-1 of the U C C ) and tax evasion 
(Article 148-5 § 2 of t he U C C ) . 

14. O n 8 D e c e m b e r 1997 and 2 M a r c h 1998 the appl ican t was 
addi t iona l ly c h a r g e d wi th abuse of power by an official (Art icles 165 § 2 
a n d 166 § 3 of t he U C C ) and f raud a n d forgery c o m m i t t e d by an official 
(Art icles 172 § 2 and 194 §§ 1 a n d 3 of t he U C C ) . 

15. B e t w e e n 15 J a n u a r y a n d 14 Apr i l 1998 the app l ican t lodged 
appl ica t ions wi th the inves t iga t ion division for a medica l e x a m i n a t i o n 
and cha l l enged the a p p o i n t m e n t of t he inves t iga tor . O n 7 Apri l 1998 the 
G e n e r a l P rosecu t ion Service of U k r a i n e i n s t r u c t e d t he inves t iga to r to 
a r r a n g e for the app l i can t ' s med ica l e x a m i n a t i o n . T h e doc tors who 
e x a m i n e d the app l i can t r e c o m m e n d e d t h a t he should receive medica l 
t r e a t m e n t in a facility r u n by the Min i s t ry of H e a l t h on accoun t of 
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var ious i l lnesses he was suffer ing from, inc luding the skin d i so rde rs 
scabies a n d eczema . 

16. O n 13 M a r c h 1998 the inves t iga tor c h a r g e d the app l ican t wi th 
offences u n d e r Art ic les 80 § 2, 86-1, 148-5 § 2, 166 § 3, 170 § 1, 172 § 2 
and 194 § 3 of the U C C . 

17. O n 8 S e p t e m b e r 1998 the inves t iga t ion in to the case was 
c o m p l e t e d a n d the accused, inc luding the app l i can t , we re al lowed to 
inspect the case file. O n 9 A u g u s t 1999 they finished the i r inspec t ion . 

18. O n 9 Augus t 1999 the c r imina l case file was sent to the Kyiv 
p rosecu t ion service for approva l of the i n d i c t m e n t . 

19. O n 13 Augus t 1999 the p rosecu t ion service t r a n s m i t t e d the case to 
the Kyiv C i ty C o u r t (" the C i ty C o u r t " ) . 

20. O n 27 A u g u s t 1999 the Moskovsky Dis t r ic t C o u r t of Kyiv re jec ted 
as u n s u b s t a n t i a t e d t he app l i can t ' s compla in t aga ins t t he inves t iga tor 
from the inves t iga t ion division in which he had c la imed t h a t t h e l a t t e r 
had ac ted unlawfully a n d r e q u e s t e d t h a t c r imina l p roceed ings be 
i n s t i t u t ed aga ins t h im for a b u s e of power . 

2 1 . O n 1 N o v e m b e r 1999 the Ci ty C o u r t r e m i t t e d t he case to the 
p rosecu t ion service for an add i t iona l inves t iga t ion (dodamKoee 
po3CjiidyeaHH.n). O n 5 N o v e m b e r 1999 the p rosecu t ion service lodged a 
s e p a r a t e appl ica t ion (oKpc'Ate nodaHHH) for a n o rde r s e t t i n g aside t he Ci ty 
C o u r t ' s ru l ing . O n 16 D e c e m b e r 1999 the S u p r e m e C o u r t of U k r a i n e 
g r a n t e d t he app l ica t ion in p a r t . A l t h o u g h it held t h a t the case should be 
r e m i t t e d for an add i t iona l inves t iga t ion , it specified t h a t c e r t a i n m a t t e r s 
did not have to be inves t iga ted fu r the r since the in fo rma t ion previously-
ob t a ined was sufficient. 

22. O n 5 J a n u a r y 2000 the p rosecu t ion service finished a 
s u p p l e m e n t a r y inves t iga t ion in to t he case and the app l ican t was allowed 
to inspec t t he file. 

23 . O n 7 F e b r u a r y 2000 the add i t iona l inves t iga t ion was comple t ed 
and t h e app l ican t was al lowed to famil iar ise h imsel f wi th t he m a t e r i a l in 
the case file. 

24. O n 22 F e b r u a r y 2000 the p r e l i m i n a r y inves t iga t ion was r e o p e n e d 
in o rde r to ca r ry out fu r the r inqu i r ies . 

25. O n 30 O c t o b e r 2000 t h e Ci ty C o u r t ru led t h a t the inves t iga t ion 
in to the c h a r g e s of unlawful cu r rency t r an sac t i ons should be d r o p p e d as 
c r imina l l iabili ty for unlawful cu r r ency t r a n s a c t i o n s h a d been abol ished 
and Art ic le 80 of the U C C repea led . 

26. O n 19 F e b r u a r y 2001 the C i ty C o u r t convicted the appl ican t of 
r e p e a t e d financial f raud, ac ts in p r e p a r a t i o n of financial f raud, forgery 
c o m m i t t e d by an official, a g g r a v a t e d forgery a n d abuse of power . It 
s e n t e n c e d h im to five years a n d six m o n t h s ' i m p r i s o n m e n t , and o rde r ed 
the confiscat ion of all his pe r sona l p rope r ty . It a c q u i t t e d h im of the 
offences of a id ing a n d a b e t t i n g t he c o n c e a l m e n t of the p roceeds of 
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c u r r e n c y sales, t ax evasion and a g g r a v a t e d fictitious t r a d i n g . O n the basis 
of t he A m n e s t y Law of 11 M a y 2000, and b e c a u s e t he app l ican t had 
a l r eady been d e t a i n e d for two yea r s , t en m o n t h s a n d fifteen days, the 
Ci ty C o u r t dec ided to e x e m p t h im from serv ing t he s e n t e n c e . N o n e of 
the pa r t i e s a p p e a l e d to the S u p r e m e C o u r t . 

B. T h e d e t e n t i o n o f t h e a p p l i c a n t 

27. O n 8 Apri l 1997 the inves t iga to r from the inves t iga t ion division 
dec ided t h a t the app l ican t should be t e m p o r a r i l y d e t a i n e d as a suspect 
(3ampuMaHiiu e XKOcmi nido3pweaHozo) in acco rdance wi th Art ic le 115 of 
the Code of C r i m i n a l P r o c e d u r e (" the C C P " ) . H e was accordingly placed 
in cus tody t h a t day. 

28. O n 11 Apri l 1997 the Kyiv p r o s e c u t o r approved a w a r r a n t issued by 
the inves t iga to r a u t h o r i s i n g the app l i can t ' s a r r e s t (caHKifiw HCI apemm) as 
a p reven t ive m e a s u r e p e n d i n g t r ia l (Article 155 of t h e C C P ) . 

29. O n 12 May 1997 the app l i can t appl ied to the Moskovsky Dis t r ic t 
C o u r t of Kyiv for o rde r s to q u a s h t he w a r r a n t a n d re lease h im. O n 
28 M a y 1997 the Dis t r ic t C o u r t re jec ted t he app l i can t ' s c la ims as 
u n s u b s t a n t i a t e d . It also held t h a t t he app l i can t ' s d e t e n t i o n was lawful. 

30. F r o m 8 Apri l 1997 unt i l 22 F e b r u a r y 2000 the app l ican t was 
d e t a i n e d in P re -Tr i a l Pr i son (SIZO - " Inves t iga t ive Isola t ion U n i t " ) no. 1 
in the Kyiv region 

31 . T h e d u r a t i o n of the inves t iga t ion and the app l i can t ' s d e t e n t i o n 
were e x t e n d e d on successive occasions: to six m o n t h s on 29 M a y 1997 by 
the Kyiv p rosecu to r ; to nine m o n t h s on 1 O c t o b e r 1997 by the D e p u t y 
P rosecu to r G e n e r a l of U k r a i n e ; to twelve m o n t h s on 18 D e c e m b e r 1997 
by t he D e p u t y P r o s e c u t o r G e n e r a l of U k r a i n e ; a n d to fifteen m o n t h s on 
28 M a r c h 1998 by the Act ing P r o s e c u t o r G e n e r a l of U k r a i n e . 

32. O n 12 Apri l 1998 the inves t iga tor in formed t he appl ican t t ha t t he 
prevent ive m e a s u r e of d e t e n t i o n could be r ep laced by re lease on bail. T h e 
Kyiv p r o s e c u t o r in fo rmed the app l ican t by a l e t t e r of 20Ju ly 1998 t h a t bail 
had been fixed a t 232,716 hryvnas ( U A H ) . 

33. O n 22 J u l y 1998 tha t a m o u n t was depos i t ed in the accoun t of the 
m a i n d e p a r t m e n t of the Min i s t ry of t he In t e r io r in Kyiv by U k r i n b a n k ( the 
su re ty a n d the app l i can t ' s fo rmer e m p l o y e r ) . O n 19 Augus t 1998 t h e 
d e p a r t m e n t r e t u r n e d the s u m and refused to re l ease t he app l ican t on bail . 

34. O n 30 J u n e 1998 the Ac t ing P rosecu to r G e n e r a l of U k r a i n e 
e x t e n d e d t he per iod of the inves t iga t ion a n d the app l i can t ' s d e t e n t i o n for 
a n o t h e r t h r e e m o n t h s (unt i l 30 S e p t e m b e r 1998), b r i n g i n g the to ta l per iod 
to e i g h t e e n m o n t h s . 
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35. O n 1 N o v e m b e r 1999 the C i ty C o u r t refused to c h a n g e the 
prevent ive m e a s u r e , r e q u i r i n g t he appl ican t to r e m a i n in custody. O n 
16 D e c e m b e r 1999 the S u p r e m e C o u r t of U k r a i n e uphe ld tha t decision. 

36. T h e app l ican t was d e t a i n e d d u r i n g the p rosecu t ion ' s fu r the r 
inves t iga t ion from 1 N o v e m b e r 1999 o n w a r d s . 

37. O n 22 F e b r u a r y 2000, owing to the expiry of the m a x i m u m 
s t a t u t o r y per iod of d e t e n t i o n , t he Kyiv reg iona l p rosecu to r dec ided to 
re lease t he app l ican t on his u n d e r t a k i n g not to abscond. H e was re leased 
on 23 F e b r u a r y 2000. 

C. H u n g e r s t r ike , f o r c e - f e e d i n g a n d m e d i c a l t r e a t m e n t o f the 
a p p l i c a n t 

38. T h e appl ican t wen t on h u n g e r s t r ike on 13 Apri l 1998, c o n s u m i n g 
only wa te r . O n 17 Apri l 1998 his med ica l condi t ion was e x a m i n e d and , 
following an ace tone analysis of his u r ine on 20 April 1998, he was 
sub jec ted to force-feeding from 23 Apri l 1998. T h e app l i can t su spended 
his h u n g e r s t r ike on 14 J u l y 1998, only to r e s u m e it in O c t o b e r 1998. 

39. O n 1 D e c e m b e r 1999 the d e t e n t i o n c e n t r e doc tor issued a 
s t a t e m e n t t h a t t he app l ican t was receiving medica l t r e a t m e n t and , due 
to his con t inu ing h u n g e r s t r ike , was be ing force-fed. 

40. T h e G o v e r n m e n t m e n t i o n e d t h a t b e t w e e n 27 M a y 1997 and 
7 F e b r u a r y 2000 t h e appl ican t was e x a m i n e d by doc tors on sixty-one 
occasions. However , t hey m a d e no re fe rence to any med ica l e x a m i n a t i o n s 
of the app l ican t in the per iod from 5 Augus t 1998 to 10 J a n u a r y 2000 (see 
p a r a g r a p h 50 below). 

4 1 . O n 5 F e b r u a r y 1998 the d e t e n t i o n c e n t r e doctor d iagnosed the 
app l ican t wi th al lergic d e r m a t i t i s (алергшний дерматит). 

42. O n 8 Apri l 1998 the doctor , af ter e x a m i n i n g the app l ican t , also 
d iagnosed h im wi th s t rep tococca l impe t igo (стрептодермы) and 
chronic cholecyst i t is (хрон'тний холецистит). 

43. O n 8 May 1998, forensic med ica l e x a m i n a t i o n no. 58 , ca r r i ed out by 
t he Kyiv Ci ty Medica l E x a m i n a t i o n s B u r e a u , conc luded t h a t t he appl ican t 
was suffering from microbic e c z e m a , chronic cholecyst i t is and 
neu roc i r cu l a to ry dys tonia . It r e c o m m e n d e d t h a t he u n d e r g o special ised 
t r e a t m e n t for e c z e m a as a n i npa t i en t . 

44. O n 2 J u n e 1998 D r G lukhenky , from Kyiv C e n t r a l Hosp i t a l , found 
t h a t t he appl ican t had c o n t r a c t e d d i s s e m i n a t e d microbic e c z e m a 
(розповсюджени мжробна екзема). H e also r e c o m m e n d e d t h a t he 
u n d e r g o t r e a t m e n t as an inpa t i en t . 

45 . O n 13 J u l y 1998 the d e p u t y h e a d of t he inves t iga t ion division 
r e q u e s t e d t h a t t he app l ican t be a d m i t t e d to t he Kyiv special is t d e r m a t o -
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venerologica l hospi ta l for fu r the r t r e a t m e n t of his skin condi t ions from 
14July 1998. 

46. O n 14 J u l y 1998 the appl ican t was t a k e n to the hospi ta l and , 
following a p r e l i m i n a r y med ica l e x a m i n a t i o n , was d i agnosed wi th scabies 
(чесотка) a n d p y o d e r m a t i t i s (пюдерматит). T h e hospi ta l 
r e c o m m e n d e d t h a t he be r e t u r n e d to S I Z O no. 1 for fu r the r t r e a t m e n t 
for scabies . 

47. O n 20 J u l y 1998 forensic medica l e x a m i n a t i o n no. 88, ca r r i ed out 
by t he Kyiv Ci ty Medica l E x a m i n a t i o n s B u r e a u , conc luded tha t the 
appl ican t had suffered from d i s s e m i n a t e d microbic e c z e m a from 8 May 
to 2 J u n e 1998. It also found tha t he was suffer ing from scabies a n d t h a t 
this condi t ion could be t r e a t e d in S I Z O no. 1 if t r e a t m e n t as an i npa t i en t 
was not possible . O n the s a m e d a t e the inves t iga to r from the inves t iga t ion 
division re jec ted as u n s u b s t a n t i a t e d the app l i can t ' s r e q u e s t for t r e a t m e n t 
as a n i n p a t i e n t . 

48 . T h e appl icant u n d e r w e n t t r e a t m e n t for scabies on 31 J u l y 1998 in 
the d e t e n t i o n c e n t r e ' s med ica l un i t . 

49. T h e app l i can t c o n t i n u e d his h u n g e r s t r ike b e t w e e n 10 J a n u a r y and 
7 F e b r u a r y 2000. D u r i n g this pe r iod he was e x a m i n e d by a doc tor on 
e i g h t e e n occasions. 

50. Accord ing to t he app l i can t , his final h u n g e r s t r ike las ted from 
5 O c t o b e r 1998 to 23 F e b r u a r y 2000. Accord ing to the t i m e t a b l e of 
medica l e x a m i n a t i o n s provided by the G o v e r n m e n t , no e x a m i n a t i o n s 
w e r e pe r fo rmed on h im b e t w e e n 5 Augus t 1998 and 10 J a n u a r y 2000 (see 
p a r a g r a p h 40 above) . 

5 1 . Following his re lease on 23 F e b r u a r y 2000, t he app l i can t was 
a d m i t t e d to Kyiv Ci ty Hosp i t a l from 24 F e b r u a r y un t i l 17 M a r c h 2000. 
H e s u b s e q u e n t l y c o n t i n u e d to receive medica l t r e a t m e n t u n d e r the 
g e n e r a l supervis ion of a psychia t r i s t . 

D . C o m p l a i n t s to t h e C o n s t i t u t i o n a l C o u r t o f U k r a i n e 

52. O n 2 F e b r u a r y 2000 t h e app l i can t ' s s i s ter , on beha l f of t he 
app l i can t , lodged c o m p l a i n t s wi th t he C o n s t i t u t i o n a l C o u r t of U k r a i n e 
seek ing to es tab l i sh tha t it was u n c o n s t i t u t i o n a l to hold t he appl ican t in 
cus tody af ter t he m a x i m u m s t a t u t o r y t e r m of d e t e n t i o n had exp i red . She 
also pe t i t i oned the C o n s t i t u t i o n a l C o u r t for a ru l ing t h a t Art ic le 156 of t he 
C C P , which allowed suspec ts to be d e t a i n e d while the i r cases were be ing 
inves t iga ted , was u n c o n s t i t u t i o n a l . O n 25 F e b r u a r y 2000 the r e g i s t r a r of 
t he C o n s t i t u t i o n a l C o u r t re jec ted t he se c o m p l a i n t s , as the cour t had no 
ju r i sd ic t ion to cons ide r t h e m . 
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II. RELEVANT D O M E S T I C LAW 

G. D e c r e e n o . 122 o f t h e M i n i s t r y o f t h e I n t e r i o r o f 4 M a r c h 1992 
o n t h e approva l o f t h e i n s t r u c t i o n s c o n c e r n i n g t h e c o n d i t i o n s 
o f d e t e n t i o n a n d f o r c e - f e e d i n g o f p e r s o n s w h o r e f u s e t o ea t 
w h i l e in pre - tr ia l d e t e n t i o n , p e n i t e n t i a r y i n s t i t u t i o n s a n d 
r e h a b i l i t a t i o n c e n t r e s 

62. T h e re levan t provisions of t he dec r ee read as follows: 

" 1 . 2 . U p o n d i s c o v e r y of t h e d e t a i n e e ' s r e f u s a l t o t a k e food, t h e h e a d of t h e i n s t i t u t i o n 

o r t h e p e r s o n a c t i n g on his b e h a l f m u s t i n t e r v i e w t h e d e t a i n e e w i t h i n t w e n t y - f o u r h o u r s 

in o r d e r to d o c u m e n t t h e r e a s o n s for t h e r e f u s a l . H e sha l l a l so i n f o r m t h e a u t h o r i t i e s 

r e s p o n s i b l e for t h i s p e r s o n ' s d e t e n t i o n a n d t h e p r o s e c u t o r s u p e r v i s i n g t h e e x e c u t i o n of 

t h e j u d i c i a l d e c i s i o n s in c r i m i n a l c a s e s a n d , in t h e e v e n t of s e r i o u s g r o u n d s for ( h e 

r e fusa l t o e a t , s h a l l t a k e a p p r o p r i a t e m e a s u r e s t o sat isfy t h e lawful d e m a n d s of t h e 

d e t a i n e e . ... 

1.3. W i t h i n t w e n t y - f o u r h o u r s of t h e d e t a i n e e ' s r e f u s a l t o t a k e food, t h e h e a d of t h e 

i n s t i t u t i o n o r t h e p e r s o n a c t i n g on his beha l f sha l l o r d e r t h e p l a c e m e n t of t h e d e t a i n e e in 

a s e p a r a t e ce l l , w h e r e h e o r s h e sha l l g e n e r a l l y be h e l d in i s o l a t i o n f rom o t h e r d e t a i n e e s 

a n d k e p t u n d e r c o n s t a n t s u p e r v i s i o n . ... 

1.4. T h e d e t a i n e e sha l l be p r o v i d e d w i t h b r e a k f a s t , l u n c h a n d s u p p e r in a c c o r d a n c e 

w i t h t h e s c h e d u l e d t i m e t a b l e a n d ( h e e s t a b l i s h e d n u t r i t i o n a l n o r m s . In t h e e v e n t of a 

r e f u s a l t o e a t , m e a l s s h a l l be r e m o v e d a f t e r t w o h o u r s ; t h i s s h a l l be n o t e d in t h e r e c o r d o f 

t h e food t a k e n by t h e d e t a i n e e . 

1.5. W i t h i n t h e t i m e - p e r i o d e s t a b l i s h e d by t h e a d m i n i s t r a t i o n of t h e i n s t i t u t i o n , a n d 

t a k i n g i n t o a c c o u n t t h e p a r t i c u l a r c i r c u m s t a n c e s , b u t no t m o r e t h a n t h r e e d a y s f rom t h e 

t i m e of t h e r e f u s a l t o t a k e food, t h e p e r s o n sha l l u n d e r g o a c o m p u l s o r y m e d i c a l 

e x a m i n a t i o n d u r i n g w h i c h a d o c t o r sha l l e x p l a i n t h e n e g a t i v e c o n s e q u e n c e s of t h e 

h u n g e r s t r i k e for t h e d e t a i n e e ' s h e a l t h . O n g o i n g a n d e m e r g e n c y m e d i c a l t r e a t m e n t 

sha l l be p r o v i d e d to t h e d e t a i n e e u n l e s s t h e r e is a n e e d to a d m i t h i m o r h e r as a n 

i n p a t i e n t ... 

1.7. W h e r e t h e r e fusa l to t a k e food is not t h e r e s u l t of a d i s e a s e o r i l l ne s s , t h e 

r e p r e s e n t a t i v e s of t h e i n s t i t u t i o n m u s t c o n t i n u o u s l y e x p l a i n t o t h e p e r s o n t h e h a r m f u l 

effect t h a t a lack of food h a s on t h e body . 

1.9. T h e fo r ce - f eed ing of a d e t a i n e e on h u n g e r s t r i k e sha l l be a m e a s u r e of las t r e s o r t 

a i m e d a t p r e s e r v i n g life a n d m a y on ly be u s e d w h e r e e d u c a t i o n a l w o r k a n d o t h e r 

a t t e m p t s t o i n f l u e n c e t h e d e t a i n e e h a v e h a d n o effect , a n d h i s o r h e r f u r t h e r r e fusa l s 

t o t a k e food a r e e n d a n g e r i n g h i s o r h e r l i fe. 

T h e d e c i s i o n to force- feed sha l l be m a d e by t h e h e a d of t h e i n s t i t u t i o n , o r t h e p e r s o n 

a c t i n g on h i s behal f , on t h e b a s i s of a w r i t t e n r e p o r t by t h e m e d i c a l c o m m i s s i o n 
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e s t a b l i s h i n g a l i f e - t h r e a t e n i n g d e c l i n e in t h e s l a t e of h e a l t h of a d e t a i n e e on h u n g e r 
s t r i k e ... 

T h e p r o s e c u t o r supe rv i s ing ; t h e l a w f u l n e s s of t h e e x e c u t i o n of j u d g m e n t s in c r i m i n a l 

c a s e s s h a l l be i n f o r m e d a b o u t t h e d e c i s i o n t o fo rce - feed t h e d e t a i n e e . 

T h e d e t e n t i o n c e n t r e ' s d o c t o r s h a l l d e t e r m i n e t h e l e n g t h of t i m e d u r i n g w h i c h it is 
n e c e s s a r y t o fo rce - feed t h e d e t a i n e e , t a k i n g i n t o a c c o u n t h i s o r h e r g e n e r a l s t a t e of 
h e a l t h . 

t h e d o c t o r sha l l d e c i d e o n t h e c o n t e n t o f t h e food in a c c o r d a n c e w i t h t h e d a i l y food 
r a t i o n , w h i c h is m a d e u p of d i f f e r e n t p r o d u c t s . 

T h e d o c t o r sha l l e n t e r in t h e m e d i c a l file of t h e d e t a i n e e on h u n g e r s t r i k e a t t h e t i m e 

of t h e f o r c e - f e e d i n g t h e d a t e , c o m p o n e n t s a n d q u a n t i t y of t h e food; t h e s u r n a m e a n d 

r a n k of t h e p e r s o n w h o c a r r i e d o u t t h e f o r c e - f e e d i n g sha l l a l s o be n o t e d d o w n ... 

2. The procedure for force-feeding a detainee on hunger strike 

2 . 1 . f o r c e - f e e d i n g sha l l be c a r r i e d ou t in t h e p r e s e n c e of o n e of t h e a d m i n i s t r a t o r s o f 

t h e i n s t i t u t i o n , t h e d o c t o r , a m e m b e r of t h e m e d i c a l s t a f f a n d t h e n e c e s s a r y n u m b e r of 

j u n i o r i n s p e c t o r s . 

B e f o r e b e g i n n i n g t h e fo r c e - f e e d ing , t h e d o c t o r sha l l e x p l a i n to t h e d e t a i n e e t h e r i sks 

t h a t t h r e a t e n his o r h e r h e a l t h a n d t h e n e c e s s i t y of t a k i n g food. 

If t h e d e t a i n e e r e f u s e s t o be force- fed , h e o r s h e c a n be h a n d c u f f e d , a n d t h e j u n i o r 

i n s p e c t o r s sha l l hold h i m in s u c h a p o s i t i o n a s is n e c e s s a r y for t h i s p r o c e d u r e . 

T h e fo rce - f eed ing sha l l be c o n d u c t e d by a m e m b e r of t h e m e d i c a l s t a f f u n d e r t h e 

d o c t o r ' s s u p e r v i s i o n , t a k i n g i n t o a c c o u n t all t h e m e a s u r e s n e c e s s a r y to avoid poss ib le 

i n j u r i e s a n d a c c i d e n t s . In t h e c o u r s e of t h i s p r o c e d u r e t h e m o u t h of t h e d e t a i n e e s h a l l 

b e o p e n e d a n d h e l d o p e n by a m o u t h - w i d e n e r [pomopt>nuupionwi\. 

A m e d i c a l t u b e w i t h a funne l on t h e f ree e n d , coo led d o w n a f t e r h a v i n g b e e n bo i l ed , 
b u t s t i l l soft , h a s t o be i n s e r t e d t h r o u g h t h e m o u t h o p e n i n g a n d t h e p h a r y n x i n t o t h e 
a l i m e n t a r y c a n a l ( o e s o p h a g u s ) . D u r i n g t h i s p r o c e d u r e t h e d o c t o r h a s t o m a k e s u r e t h a t 
t h e t u b e d o e s n o t e n t e r t h e t r a c h e a . II t h e p o s i t i o n i n g of t h e t u b e is c o r r e c t , t h e m e m b e r 
of t h e m e d i c a l s t a f f sha l l p o u r i n t o t h e funne l a s m a l l q u a n t i t y of coo led bo i l ed w a t e r a n d 
t h e n t h e food. 

2 .2 . T h e m e d i c a l s t a f f m u s t h a v e w i t h t h e m t h e n e c e s s a r y m e d i c a l s u p p l i e s a n d 
m e d i c i n e s for p r o v i d i n g e m e r g e n c y m e d i c a l a i d in t h e e v e n t o f i n j u r i e s t h a t m i g h t 
o c c u r in t h e c o u r s e of f o r c e - f e e d i n g . 

2 . 3 . If t h e s t a t e of h e a l t h of t h e d e t a i n e e o n h u n g e r s t r i k e i m p r o v e s , t h e f o r c e - f e e d i n g 
sha l l be s u s p e n d e d a n d t h i s sha l l be n o t e d in t h e d e t a i n e e ' s m e d i c a l file; a r e a s o n e d 
c o n c l u s i o n sha l l be d r a w n u p by a d o c t o r . " 
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III. RELEVANT I N T E R N A T I O N A L R E P O R T S C O N C E R N I N G F O R C E -
FEEDING 

A. R e c o m m e n d a t i o n N o . R (87) 3 o f t h e C o m m i t t e e o f M i n i s t e r s 
o f the C o u n c i l o f E u r o p e to m e m b e r S t a t e s o n t h e E u r o p e a n 
P r i s o n R u l e s ( a d o p t e d by t h e C o m m i t t e e o f M i n i s t e r s o n 
12 F e b r u a r y 1987 at t h e 4 0 4 t h m e e t i n g o f t h e M i n i s t e r s ' 
D e p u t i e s ) 

63. T h e re levant e x t r a c t s of t he E u r o p e a n Pr i son Rules r ead as follows: 

''Discipline and punishment 

Instru men Is ofrestra in I 

39 . T h e u s e of c h a i n s a n d i rons sha l l b e p r o h i b i t e d . H a n d c u f f s , r e s t r a i n t - j a c k e t s a n d 

o t h e r body r e s t r a i n t s sha l l n e v e r be a p p l i e d a s a p u n i s h m e n t . T h e y sha l l n o t be u s e d 

e x c e p t in t h e fo l lowing c i r c u m s t a n c e s : 

(h) on m e d i c a l g r o u n d s , by d i r e c t i o n a n d u n d e r t h e s u p e r v i s i o n of t h e m e d i c a l officer; 

(c) by o r d e r of t h e d i r e c t o r , if o t h e r m e t h o d s of c o n t r o l fail, in o r d e r t o p r o t e c t a 

p r i s o n e r f rom s e l f - i n j u r y . . . 

40 . T h e p a t t e r n s a n d m a n n e r of u s e of t h e i n s t r u m e n t s of r e s t r a i n t a u t h o r i s e d in t h e 

p r e c e d i n g p a r a g r a p h s h a l l be d e c i d e d by law or r e g u l a t i o n . S u c h i n s t r u m e n t s m u s t be 

a p p l i e d no l o n g e r t h a n is s t r i c t l y n e c e s s a r y . " 

B. R e c o m m e n d a t i o n N o . R (98) 7 o f t h e C o m m i t t e e o f M i n i s t e r s 
o f t h e C o u n c i l o f E u r o p e t o m e m b e r S t a t e s c o n c e r n i n g the 
e t h i c a l a n d o r g a n i s a t i o n a l a s p e c t s o f h e a l t h c a r e in p r i s o n 
( a d o p t e d by the C o m m i t t e e o f M i n i s t e r s o n 8 Apr i l 1998 , at 
t h e 6 2 7 t h m e e t i n g o f the M i n i s t e r s ' D e p u t i e s ) 

64. T h e re levan t e x t r a c t s of t he r e c o m m e n d a t i o n provide as follows: 

R e f e r r i n g t o t h e speci f ic d e c l a r a t i o n s of t h e W o r l d M e d i c a l A s s o c i a t i o n (W.VIA) 

c o n c e r n i n g m e d i c a l e t h i c s , in p a r t i c u l a r t h e D e c l a r a t i o n of T o k y o ( 1 9 7 5 ) , t h e 

D e c l a r a t i o n of M a l t a o n h u n g e r s t r i k e r s (1991) a n d t h e S t a t e m e n t on b o d y s e a r c h e s of 

p r i s o n e r s ( 1 9 9 3 ) ; 

C. Patient's consent and confidentiality 

14. ... T h e i n d i c a t i o n for a n y m e d i c a t i o n s h o u l d b e e x p l a i n e d to t h e i n m a t e s , t o g e t h e r 

w i t h a n y pos s ib l e s ide effects l ikely t o be e x p e r i e n c e d by t h e m . 
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15. I n f o r m e d c o n s e n t s h o u l d be o b t a i n e d in ... s i t u a t i o n s w h e n m e d i c a l d u t i e s a n d 
s e c u r i t y r e q u i r e m e n t s m a y no t c o i n c i d e , for e x a m p l e r e fusa l of t r e a t m e n t o r r e fusa l of 
food. 

16. A n y d e r o g a t i o n f r o m t h e p r i n c i p l e of f r e e d o m of c o n s e n t s h o u l d be b a s e d u p o n 
l aw a n d be g u i d e d by t h e s a m e p r i n c i p l e s w h i c h a r e a p p l i c a b l e t o t h e p o p u l a t i o n a s a 
w h o l e . 

24. It s h o u l d a l s o i m p l y [ t h a t a d o c t o r m u s t b e ] a d v i s i n g t h e p r i s o n m a n a g e m e n t on 

m a t t e r s c o n c e r n e d w i t h n u t r i t i o n o r t h e e n v i r o n m e n t w i t h i n w h i c h t h e p r i s o n e r s a r e 

r e q u i r e d t o l ive, a s wel l a s in r e s p e c t of h y g i e n e a n d s a n i t a t i o n . 

E. Refusal of treatment, hunger strike 

60 . In t h e e a s e of a r e f u s a l of t r e a t m e n t , t h e d o c t o r s h o u l d r e q u e s t a w r i t t e n 

s t a t e m e n t s i g n e d by t h e p a t i e n t in t h e p r e s e n c e of a w i t n e s s . T h e d o c t o r s h o u l d give 

t h e p a t i e n t lull i n f o r m a t i o n a s to t h e l ike ly b e n e f i t s of m e d i c a t i o n , pos s ib l e t h e r a p e u t i c 

a l t e r n a t i v e s , a n d w a r n h i m / h e r a b o u t r i sks a s s o c i a t e d w i t h h i s / h e r r e fu sa l . It s h o u l d be 

e n s u r e d t h a t t h e p a t i e n t h a s a full u n d e r s t a n d i n g of h i s / h e r s i t u a t i o n . ... 

6 1 . T h e c l in ica l a s s e s s m e n t of a h u n g e r s t r i k e r s h o u l d be c a r r i e d o u t on ly w i t h t h e 

e x p r e s s p e r m i s s i o n of t h e patient, u n l e s s he o r s h e suf fe rs f rom s e r i o u s m e n t a l d i s o r d e r s 

w h i c h r e q u i r e t h e t r a n s f e r to a p s y c h i a t r i c s e rv i ce . 

62 . H u n g e r s t r i k e r s s h o u l d be g iven a n ob j ec t i ve e x p l a n a t i o n of t h e h a r m f u l effects 

o f t h e i r a c t i o n u p o n t h e i r phys i ca l w e l l - b e i n g , so t h a t t h e y u n d e r s t a n d t h e d a n g e r s of 

p r o l o n g e d h u n g e r s t r i k i n g . 

6 3 . II, in t h e o p i n i o n of t h e d o c t o r , t h e h u n g e r s t r i k e r ' s c o n d i t i o n is b e c o m i n g 

s ign i f i c an t l y w o r s e , it is e s s e n t i a l t h a t t h e d o c t o r r e p o r t t h i s fact to t h e a p p r o p r i a t e 

a u t h o r i t y a n d t a k e a c t i o n in a c c o r d a n c e w i t h n a t i o n a l l e g i s l a t i o n ( i n c l u d i n g 

p r o f e s s i o n a l s t a n d a r d s ) . " 

C. R e p o r t s o f the E u r o p e a n C o m m i t t e e for t h e P r e v e n t i o n o f 
T o r t u r e a n d I n h u m a n or D e g r a d i n g T r e a t m e n t or 
P u n i s h m e n t (CPT) 

65. T h e re levan t e x t r a c t s of C h a p t e r III of t he C P T S t a n d a r d s ( C P T / 
Inf/E (2002) 1, Rev. 2004) , en t i t l ed " H e a l t h care services in p r i sons" , 
which a re t hemse lves e x t r a c t s of t he 3rd G e n e r a l Repor t (CPT/ In f 
(93) 12) read as follows: 

" 4 6 . P a t i e n t s s h o u l d be p r o v i d e d w i t h all r e l e v a n t i n f o r m a t i o n (if n e c e s s a r y in t h e 

f o r m of a m e d i c a l r e p o r t ) c o n c e r n i n g t h e i r c o n d i t i o n , t h e c o u r s e of t h e i r t r e a t m e n t a n d 

t h e m e d i c a t i o n p r e s c r i b e d for t h e m . P r e f e r a b l y , p a t i e n t s s h o u l d h a v e t h e r i g h t to c o n s u l t 

t h e c o n t e n t s of t h e i r p r i s o n m e d i c a l files, u n l e s s t h i s is i n a d v i s a b l e f rom a t h e r a p e u t i c 

s t a n d p o i n t . 
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T h e y s h o u l d be a b l e to a s k for t h i s i n f o r m a t i o n t o be c o m m u n i c a t e d t o t h e i r f ami l i e s 

a n d l a w y e r s o r t o a n o u t s i d e d o c t o r . 

4 7 . E v e r y p a t i e n t c a p a b l e of d i s c e r n m e n t is f ree to r e f u s e t r e a t m e n t o r a n y o t h e r 

m e d i c a l i n t e r v e n t i o n . A n y d e r o g a t i o n f rom t h i s f u n d a m e n t a l p r i n c i p l e s h o u l d be b a s e d 

u p o n law a n d on ly r e l a t e t o c l e a r l y a n d s t r i c t l y d e f i n e d e x c e p t i o n a l c i r c u m s t a n c e s w h i c h 

a r e a p p l i c a b l e to t h e p o p u l a t i o n a s a w h o l e . 

A c l a s s i ca l ly diff icul t s i t u a t i o n a r i s e s w h e n t h e p a t i e n t ' s d e c i s i o n conf l i c t s w i t h t h e 

g e n e r a l d u t y of c a r e i n c u m b e n t o n t h e d o c t o r . T h i s m i g h t h a p p e n w h e n t h e p a t i e n t is 

i n f l u e n c e d by p e r s o n a l be l ie f s (e .g . r e f u s a l of a b l o o d t r a n s f u s i o n ) o r w h e n he is i n t e n t on 

u s i n g his body , o r e v e n m u t i l a t i n g h imse l f , in o r d e r t o p r e s s h i s d e m a n d s , p r o t e s t a g a i n s t 

a n a u t h o r i t y o r d e m o n s t r a t e his s u p p o r t for a c a u s e . 

In t h e e v e n t o f a h u n g e r s t r i k e , p u b l i c a u t h o r i t i e s o r p r o f e s s i o n a l o r g a n i s a t i o n s in 

s o m e c o u n t r i e s will r e q u i r e t h e d o c t o r t o i n t e r v e n e to p r e v e n t d e a t h a s s o o n a s t h e 

p a t i e n t ' s c o n s c i o u s n e s s b e c o m e s s e r i o u s l y i m p a i r e d . In o t h e r c o u n t r i e s , t h e r u l e is t o 

l eave c l in ica l d e c i s i o n s to t h e d o c t o r in c h a r g e , a f t e r he h a s s o u g h t adv i ce a n d w e i g h e d 

u p all t h e r e l e v a n t f a c t s . " 

66. T h e r e l evan t ex t r ac t s of the C P T ' s r epo r t on a visit to U k r a i n e 
from 24 N o v e m b e r to 6 D e c e m b e r 2002 read as follows: 

" 1 1 0 . A t Z h y t o m y r P r i s o n n o . 8, t h e b u i l d i n g r e s e r v e d for w o m e n a n d m i n o r s (no . 2) 

o f fe red t h e b e s t m a t e r i a l c o n d i t i o n s of t h e e s t a b l i s h m e n t . All t h e ce l ls w e r e c l e a n a n d 

wel l m a i n t a i n e d , p r o p e r l y e q u i p p e d , b e n e f i t e d f r o m good n a t u r a l a n d a r t i f i c i a l l i g h t i n g , 

a n d h a d t o i l e t s t h a t w e r e p a r t i t i o n e d off. I n m a n y ce l l s , t h e l iv ing s p a c e , a l t h o u g h far 

f rom i d e a l , w a s g r e a t e r t h a n t h a t f o u n d in t h e o t h e r d e t e n t i o n a r e a s . F o r e x a m p l e , a cel l 

m e a s u r i n g 29.7 m 2 a c c o m m o d a t e d s e v e n w o m e n . A m o n g t h e m i n o r s , a 29 m 2 ce l l 

a c c o m m o d a t e d t h r e e boys ; it w a s , h o w e v e r , d e s i g n e d for e i g h t , w h i c h is e x c e s s i v e . 

G e n e r a l l y s p e a k i n g , t h e d e l e g a t i o n o b s e r v e d t h a t t h e p o t e n t i a l o c c u p a n c y r a t e s of t h e 

ce l ls in t h e b u i l d i n g a l l o w e d for a l iv ing s p a c e of o n l y 2 .5 to 2.8 m 2 p e r p e r s o n . 

111. T h e C P T w e l c o m e s t h e fact t h a t , in t h e p a r t s of B u i l d i n g no . 1 r e s e r v e d for 

r e m a n d p r i s o n e r s , a d m i n i s t r a t i v e p r i s o n e r s a n d p r i s o n e r s s u b j e c t t o t h e ' T y u r m a ' 

r e g i m e , t h e r e w a s p r o p e r a c c e s s to d a y l i g h t a n d f r e sh a i r , e x c e p t in c e r t a i n cel ls w h e r e 

t h e w i n d o w s w e r e s t i l l f i t t ed w i t h o b s t r u c t i v e d e v i c e s (for e x a m p l e , w i r e m e s h ) . 

O t h e r w i s e , m a t e r i a l c o n d i t i o n s v a r i e d . M a n y of t h e ce l ls v i s i t e d , a l t h o u g h m o d e s t l y 

e q u i p p e d , w e r e p r o p e r l y m a i n t a i n e d a n d c l e a n . O t h e r s , h o w e v e r , h a d b e e n d a m a g e d by 

d a m p a n d w e r e d i r t i e r , w i t h t o i l e t s in r e l a t i v e l y p o o r c o n d i t i o n , r u s t y b e d s a n d ve ry 

m o d e s t b e d d i n g i n f e s t e d w i t h c o c k r o a c h e s a n d o t h e r v e r m i n . 

G i v e n t h e n u m b e r of p r i s o n e r s t h e y a c c o m m o d a t e d a t t h e t i m e of t h e vis i t , t h e l iv ing 

s p a c e in c e r t a i n ce l ls c o u l d be c o n s i d e r e d t o l e r a b l e o r e v e n a c c e p t a b l e . F o r e x a m p l e , 

a m o n g t h e r e m a n d p r i s o n e r s , a 42 m 2 cel l a c c o m m o d a t e d twelve p r i s o n e r s , a 4 6 n r cel l 

h o u s e d t h i r t e e n p r i s o n e r s , a 19 n r cel l w a s o c c u p i e d by four p e o p l e a n d a 13 m 2 cell by 

t h r e e . But h e r e a g a i n , t h e l iving s p a c e w a s c o m p l e t e l y t a k e n u p by s u r p l u s b e d s . 

F ina l ly , h e a t i n g w a s , g e n e r a l l y s p e a k i n g , a p r o b l e m , a s t h e t e m p e r a t u r e w a s b a r e l y 

a b o v e 18". 

112. T h e p r i s o n a d m i n i s t r a t i o n m a d e r e a l e f fo r t s t o p r o v i d e t h o s e p r i s o n e r s w h o 

n e e d e d t h e m w i t h ba s i c e s s e n t i a l s ( h y g i e n e a n d c l e a n i n g p r o d u c t s a n d , if n e c e s s a r y , 

e x t r a c l o t h i n g / s h o e s ) . S o m e w o m e n c o m p l a i n e d , h o w e v e r , t h a t t h e y w e r e u n a b l e t o 

o b t a i n t h e spec ia l h y g i e n e p r o d u c t s t h e y n e e d e d ( s a n i t a r y t o w e l s / t a m p o n s ) . T h e 
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d e l e g a t i o n r a i s e d t h e i s sue w i t h t h e p r i s o n g o v e r n o r , w h o g a v e a s s u r a n c e s t h a t t h e 
s i t u a t i o n w o u l d be r e m e d i e d . 77te CPT would like to obtain confirmation that the problem has 
now been resolved. 

113. I n S I Z O no . 21 in O d e s s a , t h e s i t u a t i o n of o v e r c r o w d i n g , e x a c e r b a t e d by 

g e n e r a l l y p r e c a r i o u s m a t e r i a l c o n d i t i o n s , cou ld l e g i t i m a t e l y be c o n s i d e r e d to a m o u n t 

to i n h u m a n a n d d e g r a d i n g t r e a t m e n t . 

T h e p r i s o n e r s w e r e c r a m m e d i n t o a t i ny l iv ing s p a c e . F o r i n s t a n c e , t h e r e w e r e u p t o 

six p r i s o n e r s in ce l ls m e a s u r i n g 7 t o 8 m 2 , u p to fifteen in 18 m 2 a n d u p to t h i r t y - s e v e n 

( w i t h for ty b e d s ) in 78 m 2 . A c c o r d i n g to i n f o r m a t i o n g a t h e r e d by t h e d e l e g a t i o n , s o m e 

p a r t s of t h e p r i s o n h a d a p p a r e n t l y b e e n e v e n m o r e o v e r c r o w d e d in m i d - N o v e m b e r 2 0 0 2 . 

F o r i n s t a n c e , u p t o t h i r t y - t w o p r i s o n e r s h a d b e e n p l a c e d in ce l ls m e a s u r i n g 18 m 2 in t h e 

a d m i s s i o n s u n i t , w h e r e t h e y h a d h a d to s h a r e t e n b e d s . 

M o s t of t h e ce l ls w e r e ve ry d i l a p i d a t e d , w i t h d a m p - r i d d e n wa l l s a n d ce i l i ngs . T h e 

fac i l i t ies w e r e in a b a d s t a t e of r e p a i r , t h e b e d d i n g w a s o f t en d i r t y a n d i n a d e q u a t e 

( p r i s o n e r s h a d t o re ly on r e l a t i v e s for s h e e t s a n d b l a n k e t s ) , a n d t h e t o i l e t s w e r e n o t 

p r o p e r l y p a r t i t i o n e d off, if a t a l l . M o r e o v e r , in m a n y ce l l s , t h e t o i l e t s d id not h a v e a 

p r o p e r Hush , w h i c h a d d e d to t h e a m b i e n t i n s a l u b r i t y . W o r s t of al l , t h e ce l ls w e r e 

t e e m i n g w i t h c o c k r o a c h e s . 

I n c e r t a i n ce l l s , p r i s o n e r s w e r e o b l i g e d t o p u t b l a n k e t s o v e r t h e w i n d o w s t o k e e p o u t 

t h e d r a u g h t , a s p a n e s of g l a s s w e r e m i s s i n g . In a d d i t i o n , in m a n y ce l l s , t h e h e a t i n g left 

s o m e t h i n g t o b e d e s i r e d , a s t h e t e m p e r a t u r e w a s on ly 17". 

In fact , t h e on ly pos i t i ve f e a t u r e w a s t h a t t h e ce l ls all h a d p r o p e r a c c e s s t o d a y l i g h t 
a n d a d e c m a t e a r t i f i c ia l l i g h t i n g . 

114. T h e d e l e g a t i o n r e c e i v e d n u m e r o u s c o m p l a i n t s a b o u t t h e lack of ba s i c h y g i e n e 

a n d c l e a n i n g p r o d u c t s , i n c l u d i n g to i le t p a p e r . In a d d i t i o n , p r i s o n e r s h a d t o w a s h t h e i r 

b e l o n g i n g s a n d s h e e t s a n d b l a n k e t s in t h e i r ce l ls w i t h t h e m e a n s at t h e i r d i s p o s a l , u n d e r 

h igh ly d u b i o u s c o n d i t i o n s of h y g i e n e . 

F u r t h e r m o r e , in v i e w of t h e s m a l l n u m b e r of s h o w e r s p e r p r i s o n s e c t i o n (for e x a m p l e , 

t w o s h o w e r s for ove r 170 p r i s o n e r s ) a n d t h e i r v e r y d i l a p i d a t e d s t a t e , p r i s o n e r s h a d g r e a t 

d i f f icul ty in m a i n t a i n i n g s a t i s f a c t o r y p e r s o n a l h y g i e n e . 

115. In t h e i r l e t t e r o f 15 A p r i l 2 0 0 3 , t h e U k r a i n i a n a u t h o r i t i e s s t a t e d t h a t , in o r d e r t o 

r e d u c e o v e r c r o w d i n g , it w a s p l a n n e d t o bu i ld a n e w b u i l d i n g w i t h a c a p a c i t y o l ' 2 5 0 p l a c e s 

a n d t o t r a n s f e r a n u m b e r o f p r i s o n e r s to o t h e r r e m a n d e s t a b l i s h m e n t s in t h e r e g i o n . 

T h e y a l s o r e f e r r e d t o o t h e r s t e p s t a k e n t o r e m e d y t h e h y g i e n e p r o b l e m s o b s e r v e d 

( s u c h a s t h e p rov i s ion of d i s i n f e c t a n t s a n d t h e w a s h i n g of t h e b e d d i n g in t h e S I Z O 

l a u n d r y ) a n d i n d i c a t e d t h a t p r i s o n e r s w e r e n o w p r o v i d e d w i t h t h e n e c e s s a r y h y g i e n e 

p r o d u c t s . 

116. A l t h o u g h t h e visit t o C o l o n y no . 14 focused on p a r t i c u l a r a s p e c t s ... t h e 

d e l e g a t i o n n o t e d t h a t in t h e two s e c t i o n s (4 a n d 7) w h i c h it v i s i t e d t h e d o r m i t o r i e s 

w e r e wel l - l i t a n d v e n t i l a t e d , a n d e q u i p p e d w i t h b e d s w i t h full b e d d i n g , b e d s i d e t a b l e s 

a n d s t o r a g e s p a c e . T h e s a n i t a r y a n n e x e s w e r e c l e a n a n d r e l a t i v e l y wel l m a i n t a i n e d . 

T h e d o r m i t o r i e s w e r e c r o w d e d . I n s e c t i o n 4 , for i n s t a n c e , d o r m i t o r i e s m e a s u r i n g 

a b o u t 61 m 2 w e r e a c c o m m o d a t i n g u p t o 35 p e o p l e ; h o w e v e r , t h i s w a s s o m e w h a t offset 

by t h e fact t h a t p r i s o n e r s c o u l d m o v e a b o u t f reely d u r i n g t h e d a y t i m e in t h e i r s e c t i o n 

a n d h a d a c c e s s t o a n e x e r c i s e y a r d . 
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I n t h i s e s t a b l i s h m e n t , t h e d e l e g a t i o n r e c e i v e d n u m e r o u s c o m p l a i n t s a b o u t t h e lack of 

w a r m w i n t e r c l o t h e s ( c o a t s a n d h a t s ) . T h e m a t t e r w a s r a i s e d w i t h t h e p r i s o n g o v e r n o r 

w h o a s s u r e d t h e d e l e g a t i o n t h a t t h e r e w e r e suf f ic ien t s u p p l i e s to m e e t p r i s o n e r s ' n e e d s . 

The CPT wishes to obtain confirmation that the prisoners in Colony no. 14 have clothes suitable for the 

weather conditions. 

In t h e l ight of t h e a b o v e , t h e C P T r e c o m m e n d s t h a t : 

in P r i s o n no. 8: 

— t h e n e c e s s a r y r e p a i r s to B u i l d i n g n o . I be c a r r i e d o u t so t h a t t h e m a t e r i a l 

c o n d i t i o n s e q u a l t h o s e in B u i l d i n g no . 2, r e s e r v e d for w o m e n a n d m i n o r s , in all r e s p e c t s ; 

— t h e cel ls be a d e q u a t e l y h e a t e d ; 

in S I Z O no . 21 : 

— t h e m a t e r i a l s h o r t c o m i n g s o b s e r v e d be r e m e d i e d , in o r d e r t o e n s u r e t h a t : 

• e v e r y p r i s o n e r h a s his o w n b e d w i t h full a n d c l e a n b e d d i n g ; 

• t h e t o i l e t s in all t h e ce l ls a r e p r o p e r l y p a r t i t i o n e d off a n d h a v e a w o r k i n g f lush; 

• t h e w i n d o w s in all t h e cel ls h a v e g la s s p a n e s in t h e m ; 

• t h e cel ls a r e a d e q u a t e l y h e a l e d ; 

• t h e s h o w e r s a r e in a s a t i s f a c t o r y s t a t e o f r e p a i r a n d t h a t , a s s o o n a s pos s ib l e , t h e 

n u m b e r of s h o w e r s is i n c r e a s e d ; 

— t h e s c h e d u l e d c o n s t r u c t i o n of t h e n e w b u i l d i n g w i t h a c a p a c i t y o f 2 5 0 p l aces is 

c o m p l e t e d ; 

— t h e o c c u p a n c y r a t e s in t h e c e l l s / d o r m i t o r i e s of t h e t h r e e e s t a b l i s h m e n t s b e 

r e d u c e d , t h e ob j ec t i ve b e i n g t o p r o v i d e 4 n v of l iv ing s p a c e p e r p r i s o n e r . " 

67. T h e re levant e x t r a c t s of t he C P T ' s r epo r t on a visit to T u r k e y 
( C P T / I n f (2001) 31) r ead as follows: 

/. Management of hunger strikers 

32 . ... T h e d e l e g a t i o n h a d e a r l i e r b e e n i n f o r m e d t h a t t h e s e d i r e c t i v e s i n d i c a t e d t h a t 

t h e m a n a g e m e n t o f h u n g e r s t r i k e r s s h o u l d be b a s e d on a d o c t o r / p a t i e n t r e l a t i o n s h i p . In 

fac t , t h e y d e l i v e r t h e c l e a r m e s s a g e t h a t ' T h e d u t y of h e a l t h w o r k e r s is t o a s s i s t in t h e 

c o n t i n u a t i o n of life. T h e r i g h t t o life, t h e m o s t ba s i c of t h e r i g h t s a n d f r e e d o m s , m a y no t 

be l i m i t e d by a n y n o r m o r c r i t e r i o n ' . T u r n i n g t o speci f ics , it is s t i p u l a t e d t h a t ' F r o m t h e 

i n s t a n t o r g a n d e t e r i o r a t i o n is n o t e d , t o t a l p a r e n t e r a l n u t r i t i o n is to be a d m i n i s t e r e d ' . 

At t h e t i m e of t h e D e c e m b e r 2 0 0 0 / J a n u a r y 2001 vis i t , n o p r i s o n e r h a d ye t r e a c h e d a 

s t a g e w h e r e it w a s n e c e s s a r y t o t a k e a d e c i s i o n on pos s ib l e a r t i f i c i a l f e e d i n g a g a i n s t h i s / 

h e r w i s h e s . H o w e v e r , c a s e s of a r t i f i c ia l f e e d i n g h a v e s u b s e q u e n t l y o c c u r r e d . M i n i s t r y of 

H e a l t h officials i n f o r m e d t h e C P T ' s d e l e g a t i o n d u r i n g t h e A p r i l 2001 visit t h a t t h e y 

w e r e no t a w a r e of a n y c a s e s of fo r ced f e e d i n g of p r i s o n e r s w h o w e r e c o n s c i o u s , b u t t h a t 

p r i s o n e r s h a d b e e n a r t i f ic ia l ly fed a f t e r los ing c o n s c i o u s n e s s . 

3 3 . As w a s a c k n o w l e d g e d in t h e p r e l i m i n a r y o b s e r v a t i o n s d a t e d 29 J a n u a r y 2 0 0 1 , t h e 

i s s u e of t h e a r t i f i c i a l f e e d i n g of a h u n g e r s t r i k e r a g a i n s t h i s / h e r w i s h e s is a d e l i c a t e 

m a t t e r a b o u t w h i c h d i f f e r e n t v iews a r e he ld , b o t h w i t h i n T u r k e y a n d e l s e w h e r e . T h e 
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C P T u n d e r s t a n d s t h a t t h e W o r l d M e d i c a l A s s o c i a t i o n is c u r r e n t l y r e v i e w i n g i ts pol icy o n 

t h i s s u b j e c t . 

T o d a t e , t h e C P T h a s r e f r a i n e d f rom a d o p t i n g a s t a n c e on th i s m a t t e r . H o w e v e r , it 

d o e s b e l i e v e firmly t h a t t h e m a n a g e m e n t of h u n g e r s t r i k e r s s h o u l d be b a s e d on a d o c t o r / 

p a t i e n t r e l a t i o n s h i p . C o n s e q u e n t l y , the Committee has considerable reservations as regards 

attempts to impinge upon that relationship by imposing on doctors managing hunger strikers a 

particular method of treatment" 

D . W o r l d M e d i c a l A s s o c i a t i o n D e c l a r a t i o n o f T o k y o , 1975 
( G u i d e l i n e s for P h y s i c i a n s C o n c e r n i n g T o r t u r e a n d O t h e r 
C r u e l , I n h u m a n or D e g r a d i n g T r e a t m e n t or P u n i s h m e n t in 
R e l a t i o n to D e t e n t i o n a n d I m p r i s o n m e n t ) 

68. T h e re levan t e x t r a c t from the 1975 Dec l a r a t i on r ead s as follows: 

5. W h e r e a p r i s o n e r r e fu se s n o u r i s h m e n t a n d is c o n s i d e r e d by t h e p h y s i c i a n a s 

c a p a b l e of f o r m i n g a n u n i m p a i r e d a n d r a t i o n a l j u d g m e n t c o n c e r n i n g t h e c o n s e q u e n c e s 

of s u c h a v o l u n t a r y r e fusa l of n o u r i s h m e n t , he o r s h e sha l l no t be fed a r t i f i c ia l ly . T h e 

d e c i s i o n a s t o t h e c a p a c i t y of t h e p r i s o n e r t o fo rm s u c h a j u d g m e n t s h o u l d be c o n f i r m e d 

by at l e a s t o n e o t h e r i n d e p e n d e n t p h y s i c i a n . T h e c o n s e q u e n c e s of t h e r e f u s a l of 

n o u r i s h m e n t sha l l be e x p l a i n e d by t h e p h y s i c i a n t o t h e p r i s o n e r . " 

E. W o r l d M e d i c a l A s s o c i a t i o n D e c l a r a t i o n o n H u n g e r S t r i k e r s 
( a d o p t e d by t h e 4 3 r d W o r l d M e d i c a l A s s e m b l y , Malta , 
N o v e m b e r 1991) 

69. T h e Wor ld Medica l Associa t ion D e c l a r a t i o n on H u n g e r S t r ike r s 
r eads as follows: 

" P R E A M B L E 

1. T h e d o c t o r t r e a t i n g h u n g e r s t r i k e r s is faced w i t h t h e fo l lowing c o n f l i c t i n g v a l u e s : 

1. T h e r e is a m o r a l o b l i g a t i o n o n e v e r y h u m a n b e i n g t o r e s p e c t t h e s a n c t i t y of 

life. T h i s is e s p e c i a l l y e v i d e n t in t h e c a s e of a d o c t o r , w h o e x e r c i s e s his ski l ls to 

save life a n d a l so a c t s in t h e b e s t i n t e r e s t s of h is p a t i e n t s ( B e n e f i c e n c e ) . 

2 . It is t h e d u t y of t h e d o c t o r t o r e s p e c t t h e a u t o n o m y w h i c h t h e p a t i e n t h a s 

ove r his p e r s o n . A d o c t o r r e q u i r e s i n f o r m e d c o n s e n t f rom his p a t i e n t s b e f o r e 

a p p l y i n g a n y of his sk i l l s t o a s s i s t t h e m , u n l e s s e m e r g e n c y c i r c u m s t a n c e s h a v e 

a r i s e n in w h i c h c a s e t h e d o c t o r h a s t o a c t in w h a t is p e r c e i v e d t o be t h e p a t i e n t ' s 

bes t i n t e r e s t s . 

2. T h i s conf l ic t is a p p a r e n t w h e r e a h u n g e r s t r i k e r w h o h a s i s sued c l e a r i n s t r u c t i o n s 

no t t o be r e s u s c i t a t e d l ap se s i n t o a c o m a a n d is a b o u t t o d i e . M o r a l o b l i g a t i o n u r g e s t h e 

d o c t o r to r e s u s c i t a t e t h e p a t i e n t e v e n t h o u g h it is a g a i n s t t h e p a t i e n t ' s w i s h e s . O n t h e 

o t h e r h a n d , d u t y u r g e s t h e d o c t o r t o r e s p e c t t h e a u t o n o m y of t h e p a t i e n t . 
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1. R u l i n g in f a v o u r o f i n t e r v e n t i o n m a y u n d e r m i n e t h e a u t o n o m y w h i c h t h e 

p a t i e n t h a s o v e r h imse l f . 

2. R u l i n g in f a v o u r of n o n - i n t e r v e n t i o n m a y r e s u l t in a d o c t o r h a v i n g t o face t h e 

t r a g e d y of a n a v o i d a b l e d e a t h . 

3 . A d o c t o r / p a t i e n t r e l a t i o n s h i p is sa id to be in e x i s t e n c e w h e n e v e r a d o c t o r is d u t y 

b o u n d , by v i r t u e of h is o b l i g a t i o n t o t h e p a t i e n t , t o a p p l y his skil ls to a n y p e r s o n , be it in 

t h e f o r m of adv ice o r t r e a t m e n t . 

T h i s r e l a t i o n s h i p c a n ex i s t in s p i t e of t h e fact t h a t t h e p a t i e n t m i g h t no t c o n s e n t t o 

c e r t a i n f o r m s of t r e a t m e n t o r i n t e r v e n t i o n . O n c e t h e d o c t o r a g r e e s to a t t e n d t o a h u n g e r 

s t r i k e r , t h a t p e r s o n b e c o m e s t h e d o c t o r ' s p a t i e n t . 

T h i s h a s all t h e i m p l i c a t i o n s a n d r e s p o n s i b i l i t i e s i n h e r e n t in t h e d o c t o r / p a t i e n t 

r e l a t i o n s h i p , i n c l u d i n g c o n s e n t a n d c o n f i d e n t i a l i t y . 

4. T h e u l t i m a t e d e c i s i o n o n i n t e r v e n t i o n o r n o n - i n t e r v e n t i o n s h o u l d be left w i t h t h e 

i n d i v i d u a l d o c t o r w i t h o u t t h e i n t e r v e n t i o n of t h i r d p a r t i e s w h o s e p r i m a r y i n t e r e s t is not 

t h e p a t i e n t ' s w e l f a r e . H o w e v e r , t h e d o c t o r s h o u l d c l e a r l y s t a t e t o t h e p a t i e n t w h e t h e r o r 

no t h e is a b l e t o a c c e p t t h e p a t i e n t ' s d e c i s i o n t o r e fuse t r e a t m e n t o r , in c a s e of c o m a , 

a r t i f i c i a l f e e d i n g , t h e r e b y r i s k i n g d e a t h . If t h e d o c t o r c a n n o t a c c e p t t h e p a t i e n t ' s 

d e c i s i o n t o r e f u s e s u c h a id , t h e p a t i e n t wou ld t h e n be e n t i t l e d t o be a t t e n d e d by 

a n o t h e r p h y s i c i a n . 

G U I D E L I N E S F O R T H E M A N A G E M E N T O F H U N G E R S T R I K E R S 

S ince t he m e d i c a l p r o f e s s i o n c o n s i d e r s t h e p r i n c i p l e of s a n c t i t y of life to be 

f u n d a m e n t a l to i ts p r a c t i c e , t h e fo l lowing p r a c t i c a l g u i d e l i n e s a r e r e c o m m e n d e d for 

d o c t o r s w h o t r e a t h u n g e r s t r i k e r s : 

1. D E F I N I T I O N 

A h u n g e r s t r i k e r is a m e n t a l l y c o m p e t e n t p e r s o n w h o h a s i n d i c a t e d t h a t h e h a s 

d e c i d e d t o e m b a r k o n a h u n g e r s t r i k e a n d h a s r e f u s e d t o t a k e food a n d / o r f lu ids for a 

s ign i f i can t i n t e r v a l . 

2. E T H I C A L B E H A V I O U R 

1. A d o c t o r s h o u l d a c q u i r e a d e t a i l e d m e d i c a l h i s t o ry of t h e p a t i e n t w h e r e poss ib le . 

2. A d o c t o r s h o u l d c a r r y o u t a t h o r o u g h e x a m i n a t i o n of t h e p a t i e n t a t t h e o n s e t of t h e 

h u n g e r s t r i k e . 

3 . D o c t o r s o r o t h e r h e a l t h c a r e p e r s o n n e l m a y no t a p p l y u n d u e p r e s s u r e of a n y sor t 
o n t h e h u n g e r s t r i k e r t o s u s p e n d t h e s t r i k e . T r e a t m e n t o r c a r e of t h e h u n g e r s t r i k e r 
m u s t not be c o n d i t i o n a l u p o n h i m s u s p e n d i n g his h u n g e r s t r i k e . 

4 . T h e h u n g e r s t r i k e r m u s t be p r o f e s s i o n a l l y i n f o r m e d by t h e d o c t o r of t h e c l in ica l 

c o n s e q u e n c e s of a h u n g e r s t r i k e , a n d of a n y speci f ic c l ange r t o his o w n p a r t i c u l a r c a s e . 

A n i n f o r m e d d e c i s i o n c a n only be m a d e o n t h e b a s i s o f c l e a r c o m m u n i c a t i o n . A n 

i n t e r p r e t e r s h o u l d be u s e d if i n d i c a t e d . 

5. S h o u l d a h u n g e r s t r i k e r wi sh t o h a v e a s e c o n d m e d i c a l o p i n i o n , t h i s s h o u l d be 

g r a n t e d . S h o u l d a h u n g e r s t r i k e r p r e f e r h i s t r e a t m e n t t o b e c o n t i n u e d by t h e s e c o n d 

d o c t o r , t h i s s h o u l d be p e r m i t t e d . I n t h e c a s e of t h e h u n g e r s t r i k e r b e i n g a p r i s o n e r , t h i s 

s h o u l d be p e r m i t t e d by a r r a n g e m e n t a n d c o n s u l t a t i o n w i t h t h e a p p o i n t e d p r i s o n d o c t o r . 
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6. T r e a t i n g i n f e c t i o n s o r a d v i s i n g t h e p a t i e n t t o i n c r e a s e his o r a l i n t a k e of fluid (or 

a c c e p t i n t r a v e n o u s s a l i n e s o l u t i o n s ) is o f t en a c c e p t a b l e to a h u n g e r s t r i k e r . A re fusa l t o 

a c c e p t s u c h i n t e r v e n t i o n m u s t no t p r e j u d i c e a n y o t h e r a s p e c t of t h e p a t i e n t ' s h e a l t h 

c a r e . A n y t r e a t m e n t a d m i n i s t e r e d t o t h e p a t i e n t m u s t be w i t h his a p p r o v a l . 

3. C L E A R I N S T R U C T I O N S 

T h e d o c t o r s h o u l d a s c e r t a i n on a da i ly b a s i s w h e t h e r or not t h e p a t i e n t w i s h e s t o 

c o n t i n u e w i t h his h u n g e r s t r i k e . T h e d o c t o r s h o u l d a l s o a s c e r t a i n o n a d a i l y b a s i s w h a t 

t h e p a t i e n t ' s w i s h e s a r e w i t h r e g a r d to t r e a t m e n t s h o u l d he b e c o m e u n a b l e t o m a k e a n 

i n f o r m e d d e c i s i o n . T h e s e findings m u s t be r e c o r d e d in t h e d o c t o r ' s p e r s o n a l m e d i c a l 

r e c o r d s a n d kep t c o n f i d e n t i a l . 

4 . A R T I F I C I A L F E E D I N G 

W h e n t h e h u n g e r s t r i k e r h a s b e c o m e c o n f u s e d a n d is t h e r e f o r e u n a b l e t o m a k e a n 

u n i m p a i r e d d e c i s i o n o r h a s l a p s e d i n t o a c o m a , t h e d o c t o r sha l l be free t o m a k e t h e 

d e c i s i o n for h i s p a t i e n t a s t o f u r t h e r t r e a t m e n t w h i c h he c o n s i d e r s t o be in t h e bes t 

i n t e r e s t of t h a t p a t i e n t , a lways t a k i n g i n t o a c c o u n t t h e d e c i s i o n h e h a s a r r i v e d at 

d u r i n g his p r e c e d i n g c a r e o f t h e p a t i e n t d u r i n g his h u n g e r s t r i k e , a n d r e a f f i r m i n g 

A r t i c l e 4 of t h e p r e a m b l e of t h i s D e c l a r a t i o n . 

5. C O E R C I O N 

H u n g e r s t r i k e r s s h o u l d be p r o t e c t e d f rom c o e r c i v e p a r t i c i p a t i o n . T h i s m a y r e q u i r e 

r e m o v a l f rom t h e p r e s e n c e of fel low s t r i k e r s . 

(i. F A M I L Y 

T h e d o c t o r h a s a r e s p o n s i b i l i t y to i n f o r m t h e f ami ly of t h e p a t i e n t t h a t t h e p a t i e n t h a s 

e m b a r k e d on a h u n g e r s t r i k e , u n l e s s t h i s is speci f ica l ly p r o h i b i t e d by t h e p a t i e n t . " 

T H E L A W 

I. T H E C O U R T ' S ASSESSMENT O F T H E E V I D E N C E AND 
E S T A B L I S H M E N T O F T H E FACTS 

A. T h e p a r t i e s ' s u b m i s s i o n s 

J. The applicant 

70. The appl ican t a r g u e d t h a t he had proved t h a t he had been 
subjec ted to i n h u m a n and d e g r a d i n g t r e a t m e n t while he was be ing force-
fed and t h a t the condi t ions of his d e t e n t i o n , pa r t i cu la r ly be tween 
28 O c t o b e r 1998 a n d 23 F e b r u a r y 2000 ( the d a t e of his re lease from 
cus tody) , we re c o n t r a r y to Ar t ic le 3 of t he Conven t ion . H e r e q u e s t e d t he 
C o u r t to find the S t a t e responsib le u n d e r Art ic le 3. T h e app l ican t fu r the r 
s u b m i t t e d tha t he had been he ld in d e t e n t i o n from 16 O c t o b e r 1998 to 
13 Augus t 1999 wi thou t any p r o p e r sanc t ion . H e a l leged an in f r ingemen t 
of Art ic le 5 §§ 1 (c) a n d 3 of t he Conven t ion . 



NEVMERZHITSKY v. UKRAINE JUDGMENT 327 

2. The Government 

71 . T h e G o v e r n m e n t den ied t h a t t he appl ican t had b e e n force-fed by 
unqual i f ied pe r sonne l a n d handcuffed to a h e a t i n g facility in the p re sence 
of a g u a r d dog. F u r t h e r m o r e , t hey den ied t h a t the app l i can t had been 
placed in the isolat ion cell in S I Z O no. 1 of the Kyiv reg ion from 
10 J a n u a r y to 7 F e b r u a r y 2000. T h e y have not provided any o the r 
in fo rmat ion wi th r e g a r d to t he per iods d u r i n g which the app l ican t was in 
d isc ipl inary d e t e n t i o n . T h e y fu r the r evaded the issue as to t he condi t ions 
of the app l i can t ' s d e t e n t i o n in the isolat ion cell and w h e t h e r t h e r e was any 
sanc t ion for t he app l i can t ' s con t i nued d e t e n t i o n from 7 F e b r u a r y to 
23 F e b r u a r y 2000. 

B. G e n e r a l p r i n c i p l e s 

72. T h e C o u r t r e i t e r a t e s t h a t , in assess ing ev idence , it adop t s the 
s t a n d a r d of proof "beyond r ea sonab l e d o u b t " (see Orhan v. Turkey, 
no. 25656/94, § 264, 18 J u n e 2002) . Such proof may follow from the 
coexis tence of sufficiently s t rong , c lear a n d conco rdan t inferences or of 
s imi lar u n r e b u t t e d p r e s u m p t i o n s of fact. In this con tex t , t he conduc t of 
the p a r t i e s w h e n evidence is be ing ob ta ined has to be t a k e n in to account 
(see Ireland v. the United Kingdom, j u d g m e n t of 18 J a n u a r y 1978, Ser ies A 
no. 25, p . 65, § 161). 

73. T h e C o u r t is sensi t ive to t he subs id ia ry n a t u r e of its role and mus t 
be cau t ious in t a k i n g on the role of a first-instance t r i b u n a l of fact, w h e r e 
this is not r e n d e r e d unavo idab le by the c i r c u m s t a n c e s of a p a r t i c u l a r case 
(see, for e x a m p l e , McKerr v. the United Kingdom ( d e c ) , no. 28883/95 , 4 April 
2000). W h e r e d o m e s t i c p roceed ings have t a k e n p lace , it is not t he C o u r t ' s 
task to s u b s t i t u t e its own a s s e s s m e n t of t he facts for t h a t of the domes t i c 
cour t s and , as a g e n e r a l ru le , it is for those cour t s to assess t he evidence 
before t h e m (see Klaas v. Germany, j u d g m e n t of 22 S e p t e m b e r 1993, 
Series A no. 269, p . 17, § 29). T h o u g h the C o u r t is not b o u n d by the 
findings of d o m e s t i c cou r t s , in n o r m a l c i r c u m s t a n c e s it r e q u i r e s cogent 
e l e m e n t s to lead it to d e p a r t from the findings of fact r e a c h e d by those 
cour t s (ibid., p . 18, § 30). 

II. ALLEGED V I O L A T I O N O F ARTICLE 3 O F T H E C O N V E N T I O N 
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2. Force-feeding of the applicant 

(a) The parties' submiss ions 

89. T h e app l ican t s u b m i t t e d t h a t t h e m a n n e r in which he was force-
fed a m o u n t e d to t o r t u r e . F u r t h e r m o r e , he a l leged t h a t the p r o c e d u r e set 
out in the i n t e r n a l pr ison in s t ruc t ions had not been followed by the pr i son 
a u t h o r i t i e s . H e fu r the r s u b m i t t e d t h a t no medica l commiss ion had m e t to 
e x a m i n e his s t a t e of hea l t h in o rde r to dec ide w h e t h e r force-feeding was 
necessa ry from a medica l point of view. T h e app l ican t a l leged tha t force 
had been used to feed h im. H e also s u b m i t t e d tha t he had been placed in 
an isolat ion cell on 1 April 1999 as p u n i s h m e n t for c o n t i n u i n g his h u n g e r 
s t r ike . 

90. T h e app l ican t fu r the r m a i n t a i n e d tha t he had been force-fed by 
o t h e r d e t a i n e e s , who had a l r eady been convicted, a n d not by medica l 
staff. In t he course of the force-feeding, which occu r red five t i m e s a week, 
he had f requen t ly been handcuffed to a cha i r or a h e a t i n g facility a n d 
forced to swallow a r u b b e r t ube t h a t was connec ted to a bucke t 
c o n t a i n i n g a special nu t r i t i ona l m i x t u r e . 

9 1 . T h e G o v e r n m e n t s u b m i t t e d t h a t t he force-feeding had b e e n 
c o n d u c t e d str ict ly as a m a t t e r of medica l necess i ty in o rde r to p re se rve 
t he app l i can t ' s life. T h e y fu r the r m a i n t a i n e d t h a t his s t a t e of hea l t h had 
b e e n sa t is factory in r e l a t ion to his abil i ty to be held in d e t e n t i o n a n d to 
p a r t i c i p a t e in inves t igat ive p roceed ings . Moreover , they s u b m i t t e d t h a t 
t he app l i can t had been u n d e r cons t an t medica l supervis ion , as he had 
been e x a m i n e d pract ica l ly every two or t h r e e days by one or m o r e doc tors 
and b r o u g h t to a hospi ta l for ex tens ive e x a m i n a t i o n s on two occasions. 
T h e force-feeding and t r e a t m e n t had been o r d e r e d and a d m i n i s t e r e d by 
medica l professionals . T h e y a l leged tha t it had not been shown t h a t the 
feeding and medica l t r e a t m e n t had been in any way d e t r i m e n t a l to the 
app l i can t ' s hea l t h . As proof of t he i r submiss ions , they provided s igned 
r e p o r t s , d a t e d 2004, from the medica l officers and the staff of S I Z O no. 1, 
w h e r e the app l i can t had b e e n held in d e t e n t i o n , who had al legedly 
c o n d u c t e d the force-feeding of the app l i can t . 

92. T h e app l i can t a l leged t h a t t he w r i t t e n r e p o r t s of the medica l staff 
of S I Z O no. 1 had been w r i t t e n u n d e r p r e s s u r e a n d in s t ruc t ions from the 
S t a t e D e p a r t m e n t for E n f o r c e m e n t of Sen t ences , and were not t ru th fu l . In 
add i t ion , the app l ican t provided a copy of his d ia ry a n d a s t a t e m e n t 
w r i t t e n by his cell m a t e , M r Kova l 1 , w h o insis ted in pa r t i cu l a r t h a t t he 
app l i can t had been fed by o t h e r d e t a i n e e s , a lbei t u n d e r t he supervis ion of 
medica l staff, a n d tha t the n u t r i t i o n a l m i x t u r e had been given to the 

1. M r R o y a l ' s c a s e is c u r r e n t l y p e n d i n g b e f o r e t h e C o u r t ( see Koval v. Ukraine ( d e c . ) , 
n o . 6 5 5 5 0 / 0 1 , 3 0 M a r c h 2 0 0 4 ) . 
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app l i can t t h r o u g h a r u b b e r hose from a twelve-l i t re bucke t . M r Koval 
a l leged t h a t the appl ican t h a d b e e n handcuffed w h e n force-fed. 

(b) The Court's assessment 

93. T h e C o u r t no tes t h a t in previous case- law the C o m m i s s i o n has 
he ld t h a t t h e "forced-feeding of a person does involve d e g r a d i n g 
e l e m e n t s which in c e r t a i n c i r c u m s t a n c e s m a y be r e g a r d e d as p roh ib i t ed 
by Art ic le 3 of t he C o n v e n t i o n " . W h e n , however , as in t he p r e s e n t case , 
"a d e t a i n e d pe r son m a i n t a i n s a h u n g e r s t r ike th is m a y inevi tably lead to 
a conflict b e t w e e n an individual ' s r ight to physical in t eg r i ty and the High 
C o n t r a c t i n g Pa r ty ' s positive obl igat ion u n d e r Ar t ic le 2 of t he Conven t ion -
a conflict which is not solved by the C o n v e n t i o n i tself ' (see X v. Germany 
(1984) 7 E u r o p e a n H u m a n Righ t s R e p o r t s 152). T h e C o m m i s s i o n 
observed t h a t " u n d e r G e r m a n law this conflict h a [ d ] b e e n solved in t h a t 
it [was] possible to force-feed a d e t a i n e d pe r son if this pe r son , d u e to a 
h u n g e r s t r ike , would be subject to injuries of a p e r m a n e n t c h a r a c t e r , and 
the forced-feeding [was] even obl iga tory if a n obvious d a n g e r for the 
individual ' s life ex i s t [ ed ] . T h e a s s e s s m e n t of the above -men t ioned 
condi t ions [was] left for the doc tor in c h a r g e but an even tua l decis ion to 
force-feed [could] only be ca r r i ed out af ter jud ic ia l pe rmis s ion ha [d ] been 
o b t a i n e d " ( ibid.) . In a n o t h e r case , the C o m m i s s i o n also found t h a t the 
app l i can t ' s a l l ega t ions of having b e e n sub jec ted to i l l - t r ea tmen t while 
force-fed d u r i n g a h u n g e r s t r ike were u n s u b s t a n t i a t e d , as he h a d failed 
to prove t h a t the m a n n e r of his force-feeding a m o u n t e d to t o r t u r e , or to 
i n h u m a n or d e g r a d i n g t r e a t m e n t or p u n i s h m e n t (see Ilijkov v. Bulgaria, 
no. 33977/96, C o m m i s s i o n decis ion of 20 O c t o b e r 1997, u n r e p o r t e d ) . 
T h e C o u r t fu r the r had due r e g a r d to t he r e c o m m e n d a t i o n s of the 
C o m m i t t e e of Min i s t e r s , a n d the r e p o r t s of the C P T a n d the Wor ld 
Medica l Associa t ion in respec t of t he force-feeding of d e t a i n e e s (see 
p a r a g r a p h s 64-65 and 68-69 above) . 

94. T h e C o u r t r e i t e r a t e s t h a t a m e a s u r e which is of t h e r a p e u t i c 
necess i ty from the poin t of view of es tab l i shed pr inc ip les of medic ine 
c a n n o t in pr inciple be r e g a r d e d as i n h u m a n or d e g r a d i n g . T h e s a m e can 
be said of force-feeding t h a t is a i m e d at saving the life of a pa r t i cu l a r 
d e t a i n e e who consciously refuses to t ake food. T h e C o u r t mus t 
neve r the l e s s satisfy itself t h a t t he medica l necess i ty has been 
convincingly shown to exist (see Herczegfalvy v. Austria, j u d g m e n t of 
24 S e p t e m b e r 1992, Ser ies A no. 244, p . 26, § 82) . F u r t h e r m o r e , the 
C o u r t m u s t a sce r t a in t h a t t he p rocedu ra l g u a r a n t e e s for t he decision to 
force-feed a r e compl ied with . In addi t ion , t he m a n n e r in which the 
app l ican t is subjec ted to force-feeding d u r i n g the h u n g e r s t r ike m u s t not 
involve m o r e t h a n the m i n i m u m level of sever i ty envisaged by the C o u r t ' s 
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case- law u n d e r Art ic le 3 of the Conven t ion . T h e C o u r t will e x a m i n e these 
e l e m e n t s in t u r n . 

95. T h e C o u r t no tes at t he ou t se t t h a t t he appl ican t did not c la im t h a t 
he should have been left wi thou t any food or med ic ine r ega rd le s s of t he 
possible le tha l consequences . However , he c la imed tha t t h e r e had been 
no medica l necess i ty to force-feed h i m , as t h e r e had been no medica l 
e x a m i n a t i o n s , r e l evan t t es t s or o t h e r d o c u m e n t s t h a t sufficiently proved 
t h a t necessi ty . H e c la imed t h a t t he decis ion to subject h im to force-
feeding had b e e n based on the analysis of the ace tone level in his u r i n e . 
H e fu r the r m a i n t a i n e d tha t t he force-feeding had been a i m e d at his 
humi l i a t i on and p u n i s h m e n t , as i ts pu rpose h a d been to m a k e h im s top 
the h u n g e r s t r ike and , in the event of his refusal , to subject h im to severe 
physical suffer ing. 

96. T h e C o u r t t akes no te of the G o v e r n m e n t ' s s t a t e m e n t wi th r e g a r d 
to t he sa t i s fac tory s t a t e of hea l t h of the app l ican t in d e t e n t i o n (see 
p a r a g r a p h 91 above) . In view of t h e fai lure of t he G o v e r n m e n t to provide 
t h e "wr i t t en r epo r t by t he medica l commiss ion es tab l i sh ing a life-
t h r e a t e n i n g decl ine in t he s t a t e of hea l t h of the [ a p p l i c a n t ] " and " t he 
decision ... by t he head of the [de ten t ion ] i n s t i t u t i o n " t h a t we re 
obl iga tory u n d e r t he dec ree of 4 M a r c h 1992 (see p a r a g r a p h 62 above) , 
t h e C o u r t concludes t h a t t he G o v e r n m e n t have not d e m o n s t r a t e d t h a t 
t h e r e was a "med ica l necess i ty" e s tab l i shed by the d o m e s t i c a u t h o r i t i e s 
to force-feed t he appl ican t . It can only the re fo re be a s s u m e d t h a t t he 
force-feeding was a rb i t r a ry . P r o c e d u r a l s a f egua rds were not r e spec ted , 
given t h e app l i can t ' s conscious refusal to t a k e food, w h e n d i spens ing 
forced t r e a t m e n t aga ins t his will. Accordingly, it canno t be said t h a t t he 
a u t h o r i t i e s ac t ed in the app l i can t ' s best i n t e r e s t s in subjec t ing h im to 
force-feeding. 

97. As to t he m a n n e r in which t he app l i can t was fed, t he C o u r t 
a s s u m e s , in view of t he submiss ions of the p a r t i e s , t h a t t he a u t h o r i t i e s 
compl ied with t he m a n n e r of force-feeding presc r ibed by the 1992 dec ree 
(see p a r a g r a p h 62 above) . However , in t hemse lves t he r e s t r a i n t s appl ied -
handcuffs , a m o u t h - w i d e n e r (pomopo3iuupwecm), a special r u b b e r t ube 
in se r t ed in to t he a l i m e n t a r y cana l - in t he event of r e s i s t ance , w i th t he 
use of force, could a m o u n t to t o r t u r e wi th in t he m e a n i n g of Art ic le 3 of 
the Conven t i on if t h e r e was no medica l necess i ty (see p a r a g r a p h 63 above 
- r e s t r a i n t s in acco rdance wi th the E u r o p e a n Pr i son Rules ) . 

98 . In t he i n s t an t case , the C o u r t finds t h a t the force-feeding of the 
app l i can t , w i thou t any medica l jus t i f ica t ion hav ing b e e n shown by the 
G o v e r n m e n t , us ing the e q u i p m e n t foreseen in t he dec ree , bu t res i s ted by 
the app l i can t , cons t i t u t ed t r e a t m e n t of such a severe c h a r a c t e r as to 
w a r r a n t the c h a r a c t e r i s a t i o n of t o r t u r e . 

99. In the light of t he above, t he C o u r t cons iders t h a t t h e r e has b e e n a 
viola t ion of Ar t ic le 3 of the Conven t ion . 
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F O R T H E S E R E A S O N S , T H E C O U R T 

2. Holds u n a n i m o u s l y t h a t t h e r e has b e e n a violat ion of Art ic le 3 of the 
C o n v e n t i o n in respec t of the force-feeding of t he app l i can t , which 
a m o u n t e d to t o r t u r e ; 

Done in Engl ish , and notif ied in w r i t i n g on 5 Apri l 2005, p u r s u a n t to 
Rule 77 §§ 2 and 3 of t he Rules of C o u r t . 

S. DOLLE 
R e g i s t r a r 

J . -P . COSTA 
Pres iden t 
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SOMMAIRE1 

Alimentation de force, sans justif ication médicale, d'un détenu faisant une 
grève de la faim 

Article 3 

Torture - Alimentation de force - Nécessité médicale - Garanties procédurales 

• 

Le requérant fut alimenté de force à plusieurs reprises durant des grèves de la 
faim qu'il fit alors qu'il se trouvait en détention provisoire: il alléguait avoir été 
menotte et forcé d'avaler un tube en caoutchouc relié à un seau contenant un 
mélange nutritionnel. 

Article 3 : le Gouvernement n'a pas prouvé qu'il y ait eu une «nécessité médicale» 
d'alimenter le requérant de force. La Cour peut donc seulement partir de 
l'hypothèse que l'alimentation forcée avait un caractère arbitraire. Les garanties 
procédurales n'ont pas été respectées compte tenu du refus de se nourrir que le 
requérant avait opposé en toute conscience, et les autorités n'ont donc pas agi dans 
l'intérêt supérieur de ce dernier en l 'alimentant de force. Les moyens de contrainte 
employés - menottes, écarteur buccal et tube en caoutchouc spécial inséré dans 
l'œsophage - sans qu'aucune justification médicale ait été apportée par le 
Gouvernement, ont constitué un traitement grave méritant la qualification de 
torture. 

Conclusion : violation (unanimité). 

Jurisprudence citée par la Cour 

Irlande c. Royaume-Uni, arrêt du 18 janvier 1978, série A n" 25 
Herczegfahy c. Autriche, arrêt du 24 septembre 1992, série A n° 244 
Klaas c. Allemagne, arrêt du 22 septembre 1993, série A n" 269 
Ilijkov c. Bulgarie, n" 33977/96, décision de la Commission du 20 octobre 1997, non 
publiée 
McKerrc. Royaume-Uni (déc) , n" 28883/95, 4 avril 2000 
Or/ian c. Turquie, n" 25656/94, 18 juin 2002 

1. R é d i g é p a r le g re f f e , il n e lie p a s la C o u r . 
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En l 'a f fa ire N e v m e r j i t s k i c. U k r a i n e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( d e u x i è m e sect ion) , 

s i égean t en u n e c h a m b r e composée de : 
M M . J . -P . COSTA,président, 

A . B . BAKA, 
I. CABRAL BARRETO, 

K. JUNGWIERT, 
V. BUTKEVYGH, 

M M F S A. MULARONI, 

D . JOCIENË JU££T, 

et de M M C S . DOLLÉ,greffière de section, 
Après en avoir dé l ibé ré en c h a m b r e du conseil le 15 m a r s 2005, 
R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve u n e r e q u ê t e (n° 54825/00) d i r igée 
con t r e l 'Ukra ine et don t un r e s so r t i s san t de cet E t a t , M. Yevgen 
Ivanovi tch Nevmer j i t sk i («le r e q u é r a n t » ) , a saisi la C o u r le 21 j u i n 1999 
en ve r tu de l 'ar t ic le 34 de la C o n v e n t i o n de s a u v e g a r d e des Dro i t s de 
l ' H o m m e et des L i b e r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Le r e q u é r a n t a é té r e p r é s e n t é par M c Por t i an ik , avocat à Kiev. Le 
g o u v e r n e m e n t u k r a i n i e n («le G o u v e r n e m e n t » ) a é té r e p r é s e n t é pa r ses 
a g e n t s successifs, M"1 1' V. Lou tkovska et M™ Z. Bor tnovska . 

3. Le r e q u é r a n t a l légua i t en pa r t i cu l i e r que la d u r é e de sa d é t e n t i o n 
avait é té d é r a i s o n n a b l e et q u e sa d é t e n t i o n provisoire avai t é t é i l légale 
(ar t ic le 5 §§ 1 c) et 3 de la C o n v e n t i o n ) . Sur le t e r r a i n de l 'ar t ic le 3 de la 
Conven t ion , il se p la igna i t é g a l e m e n t d 'avoir é té soumis à des pe ines ou 
t r a i t e m e n t s i n h u m a i n s ou d é g r a d a n t s . 

4. La r e q u ê t e a é t é a t t r i b u é e à la d e u x i è m e sect ion de la C o u r (art icle 
52 § 1 du r è g l e m e n t ) . Au sein de celle-ci, la c h a m b r e c h a r g é e d ' e x a m i n e r 
l 'affaire (ar t ic le 27 § 1 de la Conven t i on ) a é t é cons t i t uée c o n f o r m é m e n t à 
l 'ar t ic le 26 § 1 du r è g l e m e n t . 

5. P a r u n e décis ion du 25 n o v e m b r e 2003, la c h a m b r e a déc la ré la 
r e q u ê t e p a r t i e l l e m e n t recevable . 

6. T a n t le r e q u é r a n t q u e le G o u v e r n e m e n t ont déposé des 
observa t ions écr i tes sur le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . 
La c h a m b r e ayant décidé ap rès consu l t a t ion des pa r t i e s qu ' i l n 'y avait pas 
l ieu de t en i r u n e a u d i e n c e consac rée au fond de l 'affaire (ar t ic le 59 § 3 
in fine du r è g l e m e n t ) , les p a r t i e s ont chacune soumis des c o m m e n t a i r e s 
écr i t s sur les obse rva t ions de l ' au t r e . 
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7. Le \ " n o v e m b r e 2004, la C o u r a modifié la compos i t ion de ses 
sect ions (ar t ic le 25 § 1 du r è g l e m e n t ) . La p r é s e n t e r e q u ê t e a é té 
a t t r i b u é e à la d e u x i è m e sect ion tel le q u e r e m a n i é e (ar t ic le 52 § 1). 

E N F A I T 

8. Le r e q u é r a n t est u n r e s so r t i s s an t u k r a i n i e n né en 1970; il rés ide 
a c t u e l l e m e n t à Kiev. Il a é té d i r e c t e u r d ' u n e agence de la b a n q u e Pol tava 
d a n s ce t t e ville. 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

9. Les faits de la cause , tels qu ' i l s ont é t é exposés p a r les pa r t i e s , 
p e u v e n t se r é s u m e r c o m m e suit . 

A. La p r o c é d u r e p é n a l e d i l i g e n t é e c o n t r e le r e q u é r a n t 

10. Le 28 s e p t e m b r e 1995, des fonc t ionnai res de police sa i s i ren t 
184 761 dol lars a m é r i c a i n s q u e le r e q u é r a n t avait e n t r e p o s é s d a n s les 
locaux de la b a n q u e Pol tava d a n s l ' i n ten t ion de les v e n d r e à un cl ient , 
Y.G.L. 

11. Le 18 oc tobre 1995, u n e in fo rma t ion fut ouve r t e p a r la division des 
e n q u ê t e s du d é p a r t e m e n t c en t r a l du m i n i s t è r e de l ' I n t é r i eu r à Kiev (« la 
division des e n q u ê t e s » ) su r des a l l éga t ions d ' opé ra t i ons i l légales sur 
devises m e t t a n t le r e q u é r a n t en cause . 

12. Le 8 avril 1997, la division des e n q u ê t e s e n g a g e a des pou r su i t e s au 
sujet de l ' impl ica t ion du r e q u é r a n t et d ' a u t r e s suspec t s d a n s l 'affaire. Le 
m ê m e jou r , un e n q u ê t e u r de la division déc ida q u e le r e q u é r a n t sera i t 
d é t e n u c o m m e suspect d a n s l ' a t t e n t e d ' u n e décis ion c o n c e r n a n t la 
m e s u r e p réven t ive a p p r o p r i é e . L ' i n t é r e s sé fut donc placé en g a r d e à vue 
ce m ê m e j o u r . 

13. Le 14 avril 1997, le m ê m e e n q u ê t e u r incu lpa le r e q u é r a n t 
n o t a m m e n t d ' opé ra t i ons i l légales sur devises (ar t ic le 80 § 2 du code 
péna l u k r a i n i e n de 1960 - « C P U » ) , du vol de m o n t a n t s cons idérab les de 
devises (ar t ic le 86-1 C P U ) et de f raude fiscale (ar t ic le 148-5 § 2 C P U ) . 

14. Le 8 d é c e m b r e 1997 et le 2 m a r s 1998, l ' in té ressé fut en o u t r e 
inculpé d ' abus de pouvoir pa r un agen t de l 'E ta t (ar t ic les 165 § 2 et 166 
§ 3 C P U ) , de f raude et de faux c o m m i s pa r un agen t de l 'E ta t (ar t ic les 172 
§ 2 et 194 §§ 1 et 3 C P U ) . 

15. E n t r e le 15 j a n v i e r et le 14 avril 1998, le r e q u é r a n t d e m a n d a à 
p lus ieurs repr i ses a u p r è s de la division des e n q u ê t e s à subi r un e x a m e n 
médica l et c o n t e s t a la n o m i n a t i o n de l ' e n q u ê t e u r . Le 7 avril 1998, le 
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p a r q u e t géné ra l d ' U k r a i n e c h a r g e a l ' e n q u ê t e u r d ' o rgan i se r u n e x a m e n 
médica l pour le r e q u é r a n t . Les médec in s qu i v i ren t celui-ci 
r e c o m m a n d è r e n t des soins d a n s un é t a b l i s s e m e n t r e l evan t du min i s t è r e 
de la S a n t é du fait de ses n o m b r e u s e s ma lad i e s , n o t a m m e n t de ses 
p rob l èmes d e r m a t o l o g i q u e s (gale et e c z é m a ) . 

16. Le 13 m a r s 1998, l ' e n q u ê t e u r mi t le r e q u é r a n t en accusa t ion pour 
infract ions aux ar t ic les 80 § 2, 86-1 , 148-5 § 2, 166 § 3, 170 § 1, 172 § 2 et 
194 § 3 C P U . 

17. Le 8 s e p t e m b r e 1998, l ' e n q u ê t e fut close et les accusés , don t le 
r e q u é r a n t , furent au to r i s é s à consu l t e r le dossier . Le 9 aoû t 1999, ils 
achevè ren t l ' e x a m e n de celui-ci. 

18. Le 9 aoû t 1999, le doss ier p é n a l fut c o m m u n i q u é au p a r q u e t de 
Kiev p o u r a p p r o b a t i o n de l 'acte d ' accusa t ion . 

19. Le 13 août 1999, le p a r q u e t envoya l 'affaire au t r i buna l munic ipa l 
de Kiev («le t r i b u n a l m u n i c i p a l » ) . 

20. Le 27 aoû t 1999, le t r i buna l de Kiev (dis t r ic t de Moscou) re je ta 
c o m m e non fondée la p la in te du r e q u é r a n t c o n t r e l ' e n q u ê t e u r de la 
division des e n q u ê t e s , d a n s laquel le l ' in té ressé avai t a l légué q u e celui-ci 
avai t agi de m a n i è r e i l légale et d e m a n d é le d é c l e n c h e m e n t de pour su i t e s 
péna le s à son e n c o n t r e pour abus de pouvoir . 

21 . Le 1" n o v e m b r e 1999, le t r i buna l mun ic ipa l renvoya l 'affaire au 
p a r q u e t pour c o m p l é m e n t d ' i n s t ruc t ion (dodamKoee po3caidyeanHH). Le 
5 n o v e m b r e 1999, le p a r q u e t saisit la C o u r s u p r ê m e d ' U k r a i n e d 'une 
d e m a n d e d i s t inc te en a n n u l a t i o n (ôKpeMe nodamn) de la décis ion du 
t r i b u n a l mun ic ipa l . Le 16 d é c e m b r e 1999, la C o u r s u p r ê m e accueil l i t la 
d e m a n d e en p a r t i e . T o u t en e s t i m a n t que l 'affaire devai t ê t r e renvoyée 
pour c o m p l é m e n t d ' i n s t ruc t ion , elle préc isa q u e c e r t a i n e s ques t ions 
n ' ava ien t pas besoin d ' ê t r e e x a m i n é e s plus avan t pu i sque les 
in fo rmat ions p r é a l a b l e m e n t recuei l l ies é t a i en t suff isantes . 

22. Le 5 j a n v i e r 2000, le p a r q u e t acheva l ' i ns t ruc t ion c o m p l é m e n t a i r e 
et le r e q u é r a n t fut au to r i sé à consu l t e r le dossier . 

23. Le 7 février 2000, l ' i ns t ruc t ion c o m p l é m e n t a i r e fut close et le 
r e q u é r a n t ob t in t l ' au to r i sa t ion de p r e n d r e conna i s sance des pièces 
ve r sées au doss ier . 

24. Le 22 février 2000, l ' ins t ruc t ion p r é l i m i n a i r e fut rouve r t e en vue 
d ' u n c o m p l é m e n t d ' i n s t ruc t ion . 

25. Le 30 oc tobre 2000, le t r i buna l munic ipa l déc ida qu ' i l devai t ê t re 
mis un t e r m e à l ' i n s t ruc t ion re la t ive aux a l léga t ions d ' opé ra t i ons illégales 
sur devises é t a n t d o n n é q u e la responsab i l i t é péna l e pour opé ra t ions 
i l légales sur devises avai t é té abolie et q u e l 'ar t icle 80 C P U avait é té 
a b r o g é . 

26. Le 19 février 2001 , le t r i buna l mun ic ipa l r e c o n n u t le r e q u é r a n t 
coupab le de f raude f inancière r é p é t é e , a c t e s p r é p a r a t o i r e s à une fraude 
financière, faux c o m m i s p a r un a g e n t public , faux aggravé et abus de 
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pouvoi r ; il le c o n d a m n a à cinq ans et six mois d ' e m p r i s o n n e m e n t et 
o r d o n n a la confiscat ion de tous ses b iens pe r sonne l s . Il a c q u i t t a 
l ' in té ressé sur les chefs d e compl ic i té de d i s s imula t ion des p rodu i t s de 
ven te s de devises , f raude fiscale et c o m m e r c e fictif a g g r a v é . E n 
appl ica t ion de la loi d ' a m n i s t i e du 11 ma i 2000, et eu é g a r d au fait q u e le 
r e q u é r a n t avai t dé jà passé deux a n s , dix mois et qu inze j o u r s en d é t e n t i o n , 
le t r i buna l munic ipa l déc ida de d i spense r l ' in té ressé de p u r g e r sa pe ine . 
A u c u n e des pa r t i e s ne se p o u r v u t devan t la C o u r s u p r ê m e . 

B. La d é t e n t i o n d u r e q u é r a n t 

27. Le 8 avril 1997, l ' e n q u ê t e u r de la division des e n q u ê t e s déc ida q u e 
le r e q u é r a n t devai t ê t r e t e m p o r a i r e m e n t d é t e n u c o m m e suspec t 
(•jampuMciHuù e HKoemi nido3pK>eciHoeo) en appl ica t ion de l 'ar t ic le 115 du 
code de p r o c é d u r e péna le ( C P P ) . Il fut en conséquence p lacé en g a r d e à 
vue ce jour - l à . 

28. Le 11 avril 1997, le p r o c u r e u r de Kiev d o n n a son accord à un 
m a n d a t dél ivré pa r l ' e n q u ê t e u r a u t o r i s a n t l ' a r r e s t a t ion du r e q u é r a n t 
(caHKiiiw na apeuim) à t i t r e de m e s u r e p réven t ive en a t t e n d a n t le procès 
(ar t ic le 155 C P P ) . 

29. Le 12 ma i 1997, le r e q u é r a n t sollicita a u p r è s du t r i buna l de Kiev 
(dis tr ict de Moscou) l ' annu la t i on du m a n d a t et sa l ibé ra t ion . Le 28 ma i 
1997, le t r i buna l de dis t r ic t r e j e t a les d e m a n d e s du r e q u é r a n t c o m m e 
non fondées . Il d é c l a r a é g a l e m e n t que la d é t e n t i o n é ta i t légale . 

30. Du 8 avril 1997 au 22 février 2000, le r e q u é r a n t fut d é t e n u d a n s le 
q u a r t i e r d ' i so lement de la ma i son d ' a r r ê t de la région de Kiev (S IZO n" 1). 

3 1 . L ' i n s t ruc t ion et la d é t e n t i o n du r e q u é r a n t furent p ro rogées à 
p lus ieurs r e p r i s e s : elles furent p o r t é e s à six mois le 29 ma i 1997 pa r le 
p r o c u r e u r de Kiev, à neuf mois le 1" oc tobre 1997 pa r le p r o c u r e u r 
g é n é r a l adjoint d ' U k r a i n e , à douze mois le 18 d é c e m b r e 1997 p a r le 
p r o c u r e u r g é n é r a l adjoint d ' U k r a i n e , et à qu inze mois le 28 m a r s 1998 
pa r le p r o c u r e u r g é n é r a l pa r in t é r im d ' U k r a i n e . 

32. Le 12 avril 1998, l ' e n q u ê t e u r in fo rma le r e q u é r a n t q u e la m e s u r e 
de d é t e n t i o n p réven t ive p o u r r a i t ê t r e r e m p l a c é e par une mise en l iber té 
sous cau t ion . P a r une l e t t r e du 20 ju i l l e t 1998, le p r o c u r e u r de Kiev avisa 
l ' in té ressé q u e la cau t ion avai t é té fixée à 232 716 hr ivnas ( U A H ) . 

33. Le 22 jui l le t 1998, ce m o n t a n t fut déposé sur le c o m p t e du 
d é p a r t e m e n t c en t r a l du m i n i s t è r e de l ' I n t é r i eu r à Kiev p a r l ' U k r i n b a n k 
(le g a r a n t et anc ien emp loyeu r du r e q u é r a n t ) . Le 19 août 1998, le 
d é p a r t e m e n t r e t o u r n a la s o m m e et refusa de l ibérer le r e q u é r a n t sous 
cau t ion . 

34. Le 30 j u i n 1998, le p r o c u r e u r g é n é r a l pa r i n t é r im d ' U k r a i n e 
p ro longea l ' ins t ruc t ion et la d é t e n t i o n du r e q u é r a n t de trois mois 
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( jusqu 'au 30 s e p t e m b r e 1998), fa isant p o r t e r la pé r iode to ta le à dix-hui t 
mois . 

35. Le 1" n o v e m b r e 1999, le t r i buna l mun ic ipa l refusa de modifier la 
m e s u r e prévent ive et o r d o n n a le m a i n t i e n du r e q u é r a n t en d é t e n t i o n 
provisoire . Le 16 d é c e m b r e 1999, la C o u r s u p r ê m e conf i rma ce t t e décision. 

36. Le r e q u é r a n t fut d é t e n u a u x fins de l ' ins t ruc t ion c o m p l é m e n t a i r e à 
c o m p t e r du 1" n o v e m b r e 1999. 

37. Le 22 février 2000, la pé r iode légale m a x i m a l e de d é t e n t i o n ayant 
exp i ré , le p r o c u r e u r régional de Kiev déc ida de l ibérer le r e q u é r a n t à 
condi t ion qu ' i l s ' engageâ t à ne pas se sous t r a i r e à la j u s t i ce . L ' in t é ressé 
fut r e l âché le 23 février 2000. 

C. La g r è v e de la f a i m , l ' a l i m e n t a t i o n d e f o r c e e t le t r a i t e m e n t 
m é d i c a l d u r e q u é r a n t 

38. Le r e q u é r a n t e n t a m a u n e grève de la faim le 13 avril 1998, 
n ' a b s o r b a n t que de l 'eau. Le 17 avril 1998, il subit un e x a m e n médica l et , 
à la su i te d ' une analyse p r a t i q u é e le 20 avril 1998 ayant révélé la p résence 
d ' a cé tone d a n s ses u r ines , il fut a l i m e n t é de force à p a r t i r du 23 avril 1998. 
Il i n t e r r o m p i t sa grève de la faim le 14 ju i l l e t 1998 pour ne la r e p r e n d r e 
q u ' e n oc tobre 1998. 

39. Le I e r d é c e m b r e 1999, le m é d e c i n de l ' é t ab l i s s emen t ca rcé ra l 
fo rmula une déc l a r a t i on selon laquel le le r e q u é r a n t recevai t des soins 
m é d i c a u x et é t a i t a l i m e n t é de force du fait qu ' i l poursu iva i t sa grève de 
la faim. 

40. Le G o u v e r n e m e n t a ind iqué q u ' e n t r e le 27 m a i 1997 et le 7 février 
2000 le r e q u é r a n t fut e x a m i n é p a r des médec ins so ixan te et une fois. Il n ' a 
toutefois pas s igna lé q u e l ' in té ressé a u r a i t subi des e x a m e n s méd icaux 
p e n d a n t la pé r iode du 5 aoû t 1998 au 10 j a n v i e r 2000 ( p a r a g r a p h e 50 
c i -dessous) . 

4 1 . Le 5 février 1998, le médec in du c e n t r e de d é t e n t i o n d i agnos t iqua 
chez le r e q u é r a n t une d e r m a t i t e a l l e rg ique (алергшний дерматит). 

42. Le 8 avril 1998, le m é d e c i n du c e n t r e de d é t e n t i o n , ap r è s avoir 
e x a m i n é l ' in té ressé , d i a g n o s t i q u a un impé t igo s t rep tococc ique 
(етрептодерм'ш) et une cholécyst i te c h r o n i q u e (хротчний 
холецистит). 

43. Le 8 mai 1998, le b u r e a u c h a r g é des e x a m e n s m é d i c a u x de la ville 
de Kiev p r a t i q u a un e x a m e n de m é d e c i n e légale (n" 58) ; il conclut que le 
r e q u é r a n t souffrait d ' e c z é m a d 'or ig ine mic rob i enne , de cholécyst i te 
c h r o n i q u e et de dys tonie neu roc i r cu l a to i r e . Il r e c o m m a n d a l 'hos­
p i ta l i sa t ion de l ' in té ressé en vue d ' u n t r a i t e m e n t médica l spécial isé pour 
e c z é m a . 
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44. Le 2 j u i n 1998, le d o c t e u r G l o u k h e n k i , de l 'hôpi ta l c en t r a l de Kiev, 
d i a g n o s t i q u a un e c z é m a diffus d 'or ig ine mic rob i enne (розповсюджена 
мжробна екзема). Il r e c o m m a n d a lui aussi l 'hospi ta l i sa t ion du 
r e q u é r a n t en vue d ' un t r a i t e m e n t . 

45. Le 13 ju i l le t 1998, le chef adjoint de la division des e n q u ê t e s 
d e m a n d a l ' admiss ion du r e q u é r a n t à l 'hôpi ta l spécial isé de d e r m a t o ­
venero logic de Kiev p o u r t r a i t e m e n t des infect ions de la p e a u à c o m p t e r 
du 14 ju i l le t 1998. 

46. Le 14 ju i l le t 1998, le r e q u é r a n t fut condui t à l 'hôpi ta l qu i , a p r è s 
lui avoir fait subi r un e x a m e n médica l p r é l i m i n a i r e , d i a g n o s t i q u a la 
gale (чесотка) et une p y o d e r m a t i t e (пюдерматит). L 'hôpi ta l r ecom­
m a n d a de r e m m e n e r l ' in té ressé au S I Z O n" 1 pour t r a i t e m e n t plus 
poussé de la ga le . 

47. Le 20 ju i l le t 1998, au t e r m e d ' un e x a m e n medico lega l (n" 88) , le 
b u r e a u c h a r g é des e x a m e n s m é d i c a u x de la ville de Kiev conclut q u e le 
r e q u é r a n t avai t souffert d ' e c z é m a diffus d 'or ig ine m i c r o b i e n n e du 8 m a i 
au 2 j u i n 1998. Il c o n s t a t a é g a l e m e n t q u e l ' in té ressé avait la gale et e s t i m a 
q u e ce t t e affection pouvai t ê t r e t r a i t é e au S I Z O n" 1 si une hosp i ta l i sa t ion 
n ' é t a i t pas possible. Le m ê m e j o u r , l ' e n q u ê t e u r de la division des e n q u ê t e s 
r e j e t a c o m m e non fondée la d e m a n d e du r e q u é r a n t , qu i souha i t a i t ê t r e 
hospi ta l i sé . 

48 . Le r e q u é r a n t reçut un t r a i t e m e n t con t r e la gale le 31 ju i l le t 1998 
d a n s l 'uni té méd ica le du c e n t r e de d é t e n t i o n . 

49. Il poursuivi t sa grève de la faim du 10 j a n v i e r au 7 février 2000. Au 
cours de ce t t e pé r iode , il fut e x a m i n é dix-hui t fois p a r un médec in . 

50. Selon le r e q u é r a n t , sa d e r n i è r e grève de la faim a d u r é du 5 oc tobre 
1998 au 23 février 2000. D ' a p r è s le c a l end r i e r des e x a m e n s m é d i c a u x 
fourni p a r le G o u v e r n e m e n t , a u c u n e x a m e n n 'a é t é p r a t i q u é e n t r e le 
5 août 1998 et le 10 j a n v i e r 2000 ( p a r a g r a p h e 40 ci-dessus) . 

5 1 . A sa l ibé ra t ion le 23 février 2000, le r e q u é r a n t fut a d m i s à l 'hôpi ta l 
munic ipa l de Kiev, où il s é jou rna du 24 février au 1 7 m a r s 2000. P a r la 
su i te , il c o n t i n u a à bénéf ic ier d 'un t r a i t e m e n t médica l , sous la 
supervis ion g é n é r a l e d ' un psych ia t re . 

D . L e s r e c o u r s a u p r è s d e la C o u r c o n s t i t u t i o n n e l l e d ' U k r a i n e 

52. Le 2 février 2000, la s œ u r du r e q u é r a n t déposa , au n o m de 
l ' in té ressé , a u p r è s de la C o u r cons t i t u t ionne l l e d ' U k r a i n e , des recours en 
i ncons t i t u t i onna l i t é de la d é t e n t i o n ap rès exp i r a t ion de la d u r é e légale 
m a x i m a l e de la d é t e n t i o n provisoire . Elle sollicita aussi une d é c l a r a t i o n 
d ' i ncons t i t u t i onna l i t é de l 'ar t ic le 156 C P P , qu i p e r m e t t a i t de d é t e n i r des 
suspec t s p e n d a n t l ' ins t ruc t ion . Le 25 février 2000, le greffier d e la C o u r 
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cons t i t u t ionne l l e é c a r t a les recours , ce t t e j u r i d i c t i on n ' ayan t pas 
c o m p é t e n c e p o u r les e x a m i n e r . 

II. LE D R O I T I N T E R N E P E R T I N E N T 

(...) 

G. D é c r e t n" 122 d u m i n i s t è r e d e l ' I n t é r i e u r e n d a t e d u 4 mars 
1992 p o r t a n t a p p r o b a t i o n d e s i n s t r u c t i o n s r e l a t i v e s a u x 
c o n d i t i o n s d e d é t e n t i o n e t à l ' a l i m e n t a t i o n d e f o r c e de 
p e r s o n n e s q u i r e f u s e n t d e s ' a l i m e n t e r a lors q u ' e l l e s s e 
t r o u v e n t e n d é t e n t i o n p r o v i s o i r e , d a n s u n é t a b l i s s e m e n t 
p é n i t e n t i a i r e o u u n c e n t r e d e r é i n s e r t i o n 

62. Les d ispos i t ions p e r t i n e n t e s du déc re t sont l ibellées c o m m e suit : 

« 1 . 2 . L o r s q u e l 'on d é c o u v r e q u ' u n d é t e n u r e fuse d e se n o u r r i r , le c h e f d e 

l ' é t a b l i s s e m e n t ou la p e r s o n n e a g i s s a n t e n s o n n o m do i t s ' e n t r e t e n i r avec lui d a n s les 

v i n g t - q u a t r e h e u r e s af in d e s ' e n q u é r i r d e s r a i s o n s d e son r e fus . Il ou el le e n i n f o r m e 

é g a l e m e n t les a u t o r i t é s c h a r g é e s de la d é t e n t i o n d e c e t t e p e r s o n n e et le p r o c u r e u r q u i 

s u p e r v i s e l ' e x é c u t i o n d e s d é c i s i o n s j u d i c i a i r e s e n m a t i è r e p é n a l e e t , e n cas d e mot i f s 

s é r i e u x d u re fus de se n o u r r i r , p r e n d les m e s u r e s a p p r o p r i é e s p o u r s a t i s f a i r e aux 

d e m a n d e s l ic i tes d u d é t e n u . (...) 

1.3. D a n s les v i n g t - q u a t r e h e u r e s q u i s u i v e n t le re fus d u d é t e n u d e s ' a l i m e n t e r , le 

c h e f d e l ' é t a b l i s s e m e n t ou la p e r s o n n e a g i s s a n t e n son n o m o r d o n n e le p l a c e m e n t du 

d é t e n u d a n s u n e ce l lu l e s é p a r é e , o ù il es t g é n é r a l e m e n t isolé d e s a u t r e s d é t e n u s et fait 

l 'objet d ' u n e s u r v e i l l a n c e c o n s t a n t e . (...) 

1.4. Le d é t e n u reço i t un pe t i t d é j e u n e r , u n d é j e u n e r et u n d î n e r c o n f o r m é m e n t a u 

c a l e n d r i e r p r é v u et a u x n o r m e s n u t r i l i o n n e l l e s é t a b l i e s . D a n s le c a s d ' u n r e fus d e 

s ' a l i m e n t e r , les r e p a s s o n t e n l e v é s a u b o u t de d e u x h e u r e s ; e t ce fait es t c o n s i g n é d a n s 

le d o s s i e r p r é c i s a n t la n o u r r i t u r e a b s o r b é e p a r le d é t e n u . 

1.5. A u c o u r s d e la p é r i o d e fixée p a r l ' a d m i n i s t r a t i o n d e l ' é t a b l i s s e m e n t , e t e u é g a r d 

a u x c i r c o n s t a n c e s p a r t i c u l i è r e s , m a i s a u m a x i m u m t ro i s j o u r s a p r è s le r e fu s d e 

s ' a l i m e n t e r , le d é t e n u s u b i t u n e x a m e n m é d i c a l o b l i g a t o i r e à l ' occas ion d u q u e l un 

m é d e c i n lui e x p l i q u e les c o n s é q u e n c e s n é g a t i v e s d e la g r è v e d e la f a i m p o u r sa s a n t é . 

U n t r a i t e m e n t m é d i c a l suivi e t d ' u r g e n c e est d i s p e n s é a u d é t e n u à m o i n s qu ' i l soit 

n é c e s s a i r e de l ' h o s p i t a l i s e r (...) 

( . . . ) 

1.7. L o r s q u e le r e fu s d e s ' a l i m e n t e r n ' e s t p a s le r é s u l t a t d ' u n e m a l a d i e ou d ' u n e 

a f fec t ion , les r e p r é s e n t a n t s d e l ' é t a b l i s s e m e n t d o i v e n t e x p l i q u e r d e m a n i è r e r é i t é r é e 

a u d é t e n u l 'effet n u i s i b l e q u ' u n e a b s e n c e d e n o u r r i t u r e a p o u r le c o r p s . 

( . . . ) 

1.9. L ' a l i m e n t a t i o n fo rcée d ' u n d é t e n u q u i fait u n e g r è v e d e la fa im es t u n e m e s u r e 

d e d e r n i e r r e c o u r s q u i vise à p r é s e r v e r la vie et n e p e u t ê t r e u t i l i s ée q u e l o r s q u e le 
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t r ava i l p é d a g o g i q u e et d ' a u t r e s t e n t a t i v e s p o u r i n f l u e n c e r le d é t e n u n ' o n t e u a u c u n effet 

s u r lui , e t q u e l o r s q u e s o n r e fus p e r s i s t a n t d e s ' a l i m e n t e r m e t sa vie e n d a n g e r . 

La déc i s i on d e n o u r r i r d e force e s t p r i s e p a r le c h e f d e l ' é t a b l i s s e m e n t , ou la p e r s o n n e 

a g i s s a n t en soti n o m , s u r la b a s e d ' u n r a p p o r t éc r i t de la c o m m i s s i o n m é d i c a l e 

c o n s t a t a n t u n e a g g r a v a t i o n r i s q u a n t d e d e v e n i r m o r t e l l e d e l ' é t a t d e s a n t é d ' u n d é t e n u 

q u i fait u n e g r è v e d e la fa im (...) 

Le p r o c u r e u r q u i s u p e r v i s e la l é g a l i t é d e l ' e x é c u t i o n d e s j u g e m e n t s en m a t i è r e p é n a l e 
est i n f o r m é d e la d é c i s i o n d ' a l i m e n t e r le d é t e n u d e force . 

L e m é d e c i n d u c e n t r e d e d é t e n t i o n d é t e r m i n e la d u r é e p e n d a n t l a q u e l l e 
l ' a l i m e n t a t i o n d e force d u d é t e n u s e r a n é c e s s a i r e , c o m p t e t e n u d e l ' é t a t g é n é r a l d e 
s a n t é d e ce lu i -c i . 

L e m é d e c i n d é c i d e d e la t e n e u r d e l ' a l i m e n t a t i o n c o n f o r m é m e n t à la r a t i o n 

a l i m e n t a i r e q u o t i d i e n n e , q u i se c o m p o s e d e d i f f é r e n t s é l é m e n t s . 

L e m é d e c i n c o n s i g n e d a n s le d o s s i e r m é d i c a l d u d é t e n u f a i s an t u n e g r è v e de la f a i m , 

a u m o m e n t o ù l ' i n t é r e s s é es t a l i m e n t é d e force , la d a t e , les c o m p o s a n t s e t la q u a n t i t é d e 

la n o u r r i t u r e ; le n o m et la q u a l i t é de la p e r s o n n e q u i a p r o c é d é à l ' a l i m e n t a t i o n forcée 

son t é g a l e m e n t i n d i q u é s (...) 

2. Procédure pour alimenter de force un détenu qui fait une grève de la faim 

2.1. L ' a l i m e n t a t i o n d e force es t p r a t i q u é e e n p r é s e n c e d ' u n d e s a d m i n i s t r a t e u r s d e 
l ' é t a b l i s s e m e n t , d u m é d e c i n , d ' u n m e m b r e d u c o r p s m é d i c a l e t d u n o m b r e n é c e s s a i r e d e 
j e u n e s i n s p e c t e u r s . 

A v a n t d e p r o c é d e r à l ' a l i m e n t a t i o n d e force , le m é d e c i n e x p l i q u e a u d é t e n u les 

r i s q u e s q u i m e n a c e n t s a vie e t la n é c e s s i t é d e s ' a l i m e n t e r . 

Si le d é t e n u r e fuse d ' ê t r e a l i m e n t é de force , if p e u t ê t r e m e n o t t e , e t les j e u n e s 

i n s p e c t e u r s le t i e n n e n t d a n s la p o s i t i o n v o u l u e p o u r c e t t e p r o c é d u r e . 

L ' a l i m e n t a t i o n d e force e s t c o n d u i t e p a r u n m e m b r e d u c o r p s m é d i c a l sous la 

s u p e r v i s i o n d u m é d e c i n , m o y e n n a n t t o u t e s les m e s u r e s n é c e s s a i r e s p o u r é v i t e r les 

b l e s s u r e s e t a c c i d e n t s pos s ib l e s . A u c o u r s d e c e t t e p r o c é d u r e , la b o u c h e d u d é t e n u es t 

o u v e r t e e t m a i n t e n u e o u v e r t e p a r u n é c a r t e u r b u c c a l [pomopoiwupmeau]. 

U n t u b e m é d i c a l a v e c u n e n t o n n o i r à l ' e x t r é m i t é l i b r e , r a f r a î c h i a p r è s avo i r é t é 

boui l l i , m a i s s o u p l e , do i t ê t r e i n s é r é p a r la b o u c h e o u v e r t e e t le p h a r y n x d a n s 

l ' œ s o p h a g e . A u c o u r s d e c e t t e p r o c é d u r e , le m é d e c i n doi t s ' a s s u r e r q u e le t u b e n e 

s ' e n f o n c e p a s d a n s la t r a c h é e . Si le t u b e es t c o r r e c t e m e n t p l a c é , le m e m b r e du c o r p s 

m é d i c a l v e r s e p a r l ' e n t o n n o i r u n e p e t i t e q u a n t i t é d ' e a u bou i l l i e r e f r o i d i e , p u i s la 

n o u r r i t u r e . 

2 .2 . L e p e r s o n n e l m é d i c a l do i t d i s p o s e r d e s f o u r n i t u r e s m é d i c a l e s e t d e s 

m é d i c a m e n t s n é c e s s a i r e s p o u r d i s p e n s e r l ' a i de m é d i c a l e d ' u r g e n c e e n cas d e b l e s s u r e s 

s u r v e n a n t lors d e l ' a l i m e n t a t i o n d e force . 

2 .3 . Si l ' é t a t d e s a n t é d u d é t e n u f a i s an t u n e g r è v e d e la fa im s ' a m é l i o r e , 

l ' a l i m e n t a t i o n d e force es t s u s p e n d u e et ce fait es t c o n s i g n é d a n s le d o s s i e r m é d i c a l d u 

d é t e n u . Le m é d e c i n r é d i g e d e s c o n c l u s i o n s m o t i v é e s . » 
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III. R A P P O R T S I N T E R N A T I O N A U X P E R T I N E N T S C O N C E R N A N T 
L 'ALIMENTATION DE F O R C E 

A. R e c o m m a n d a t i o n n° R (87) 3 d u C o m i t é d e s M i n i s t r e s du 
C o n s e i l d e l 'Europe a u x Etats m e m b r e s sur l e s r è g l e s 
p é n i t e n t i a i r e s e u r o p é e n n e s ( a d o p t é e par le C o m i t é d e s 
M i n i s t r e s le 12 f évr i er 1987, l or s d e la 4 0 4 e r é u n i o n d e s 
D é l é g u é s d e s M i n i s t r e s ) 

63. Les e x t r a i t s p e r t i n e n t s des règles p é n i t e n t i a i r e s e u r o p é e n n e s sont 
libellés c o m m e s u i t : 

«Discipline et punition 

(...) 

Moyens de contrainte 

39 . L ' e m p l o i cle c h a î n e s et d e fers do i t ê t r e p r o h i b é . L e s m e n o t t e s , les c a m i s o l e s d e 

force et a u t r e s e n t r a v e s ne s e r o n t j a m a i s a p p l i q u é e s à t i t r e d e s a n c t i o n s . E l l e s ne 

p o u r r o n t ê t r e u t i l i s é e s q u e d a n s les c a s s u i v a n t s : 

( . . . ) 

b. p o u r d e s r a i s o n s m é d i c a l e s , s u r i n d i c a t i o n et s o u s la s u r v e i l l a n c e d u m é d e c i n ; 

c. s u r o r d r e d u d i r e c t e u r , si les a u t r e s m o y e n s de m a î t r i s e r un d é t e n u o n t é c h o u é , 

afin d e l ' e m p ê c h e r d e p o r t e r p r é j u d i c e à l u i - m ê m e (...) 

40 . Le m o d è l e e t le m o d e d ' e m p l o i d e s i n s t r u m e n t s d e c o n t r a i n t e a u t o r i s é s à l ' a r t i c l e 

p r é c é d e n t d o i v e n t ê t r e d é t e r m i n é s p a r la loi ou les r è g l e m e n t s e n v i g u e u r . L e u r 

a p p l i c a t i o n ne do i t p a s ê t r e p r o l o n g é e a u - d e l à d u t e m p s s t r i c t e m e n t n é c e s s a i r e . » 

B. R e c o m m a n d a t i o n n° R (98) 7 d u C o m i t é d e s M i n i s t r e s du 
C o n s e i l d e l 'Europe a u x Etats m e m b r e s re la t ive a u x a s p e c t s 
é t h i q u e s e t o r g a n i s a t i o n n e l s d e s s o i n s d e s a n t é e n m i l i e u 
p é n i t e n t i a i r e ( a d o p t é e par l e C o m i t é d e s M i n i s t r e s le 8 avril 
1998 , l or s de la 6 2 7 e r é u n i o n d e s D é l é g u é s d e s M i n i s t r e s ) 

64. Les ex t r a i t s p e r t i n e n t s de la r e c o m m a n d a t i o n sont libellés c o m m e 
suit : 

« ( • • • ) 

Se r é f é r a n t a u x d é c l a r a t i o n s s p é c i f i q u e s de l 'As soc i a t i on m é d i c a l e m o n d i a l e ( A M M ) 

r e l a t i v e s à la d é o n t o l o g i e m é d i c a l e , e t e n p a r t i c u l i e r à la D é c l a r a t i o n d e T o k y o (1975 ) , la 

D é c l a r a t i o n d e M a l t e s u r les g r é v i s t e s de la fa im (1991) et la D é c l a r a t i o n s u r les fouil les 

c o r p o r e l l e s d e p r i s o n n i e r s ( 1 9 9 3 ) ; 

(...) 

C . Consentement du malade et secret médical 

(...) 



346 ARRÊT NEVMERJITSKI c. UKRAINE 

14. (...) Les d é t e n u s s o u m i s à u n t r a i t e m e n t m é d i c a l d e v r a i e n t ê t r e i n f o r m é s d e s 

i n d i c a t i o n s et d e s é v e n t u e l s effets s e c o n d a i r e s s u s c e p t i b l e s d e se m a n i f e s t e r . 

15. Le c o n s e n t e m e n t é c l a i r é d e v r a i t ê t r e o b t e n u (...) d a n s d e s s i t u a t i o n s où les 

o b l i g a t i o n s m é d i c a l e s e t les r è g l e s d e s é c u r i t é ne c o ï n c i d e n t p a s n é c e s s a i r e m e n t , p a r 

e x e m p l e en cas d e re fus d e t r a i t e m e n t ou d e n o u r r i t u r e . 

16. T o u t e d é r o g a t i o n a u x p r i n c i p e s de la l i b e r t é d e c o n s e n t e m e n t d u m a l a d e d e v r a i t 

ê t r e f o n d é e s u r la loi e t ê t r e g u i d é e p a r les p r i n c i p e s q u i s ' a p p l i q u e n t à la p o p u l a t i o n 

g é n é r a l e . 

( . . . ) 

2 1 . | I,r m é d e c i n ] d e v r a i ! é g a l e m e n ! c o n s e i l l e r la d i r ec l ion de l ' é t a b l i s s e m e n l sur 1rs 

q u e s t i o n s a y a n t t r a i t a u r é g i m e a l i m e n t a i r e et à l ' e n v i r o n n e m e n t d a n s l e q u e l les 

p e r s o n n e s p r i v é e s de l i b e r t é son t o b l i g é e s d e v iv r e , a ins i q u e s u r les p r o b l è m e s 

d ' h y g i è n e et d e s a l u b r i t é . 

( . . . ) 

E. Refus de traitement, grève de la faim 

60 . Si u n e p e r s o n n e d é t e n u e r e fuse le t r a i t e m e n t q u i lui es t p r o p o s é , le m é d e c i n 

d e v r a i t lut fa i re s i g n e r u n e d é c l a r a t i o n é c r i t e e n p r é s e n c e d ' u n t é m o i n . Le m é d e c i n 

d e v r a i t f o u r n i r a u p a t i e n t t o u t e s les i n f o r m a t i o n s n é c e s s a i r e s s u r les b i e n f a i t s 

e s c o m p t é s d u t r a i t e m e n t m é d i c a l , les a l t e r n a t i v e s t h é r a p e u t i q u e s é v e n t u e l l e m e n t 

e x i s t a n t e s , et l ' avo i r m i s e n g a r d e c o n t r e les r i s q u e s a u x q u e l s son re fus l ' e x p o s e . Il 

c o n v i e n t de s ' a s s u r e r q u e le m a l a d e es t p l e i n e m e n t c o n s c i e n t d e sa s i t u a t i o n . (...) 

6 1 . L ' e x a m e n c l i n i q u e d ' u n g r é v i s t e de la f a im ne d e v r a i t ê t r e p r a t i q u é q u ' a v e c s o n 

c o n s e n t e m e n t e x p l i c i t e , s a u f s'il souf f re d e t r o u b l e s m e n t a u x g r a v e s e t q u ' i l do ive a l o r s 

ê t r e t r a n s f é r é d a n s u n s e r v i c e p s y c h i a t r i q u e . 

62 . Les g r é v i s t e s d e la fa im d e v r a i e n t ê t r e i n f o r m é s de m a n i è r e ob jec t ive d e s effets 

n u i s i b l e s d e l e u r a c t i o n s u r l e u r é t a t d e s a n t é af in de l e u r fa i re c o m p r e n d r e les d a n g e r s 

q u e c o m p o r t e u n e g r è v e d e la fa im p r o l o n g é e . 

6 3 . Si le m é d e c i n e s t i m e cpte l ' é t a t d e s a n t é d ' u n e p e r s o n n e e n g r è v e de la f a im se 

d é g r a d e r a p i d e m e n t , il lui i n c o m b e d e le s i g n a l e r à l ' a u t o r i t é c o m p é t e n t e et 

d ' e n t r e p r e n d r e u n e a c t i o n s e lon la l é g i s l a t i o n n a t i o n a l e (y i nc lus les n o r m e s 

p r o f e s s i o n n e l l e s ) . » 

C. R a p p o r t s d u C o m i t é e u r o p é e n p o u r la p r é v e n t i o n d e la t o r t u r e 
e t d e s p e i n e s o u t r a i t e m e n t s i n h u m a i n s o u d é g r a d a n t s (CPT) 

65. Les ex t r a i t s p e r t i n e n t s du chap i t r e III des N o r m e s du C P T ( C P T / 
Inf/E (2002) 1, Rev 2004) in t i tu lé «Services de s a n t é d a n s les p r i sons» , 
e u x - m ê m e s e x t r a i t s du 3' r a p p o r t g é n é r a l ( C P T / I n f (93) 12), sont libelles 
c o m m e suit : 

« 4 6 . Le p a t i e n t do i t p o u v o i r d i s p o s e r de t o u t e s i n f o r m a t i o n s u t i l e s (si n é c e s s a i r e sous 

la f o r m e d ' u n r a p p o r t m é d i c a l ) c o n c e r n a n t s o n é t a t d e s a n t é , la c o n d u i t e d e s o n 

t r a i t e m e n t et les m é d i c a m e n t s q u i lui son t p r e s c r i t s . D e p r é f é r e n c e , le p a t i e n t d e v r a i t 

s e vo i r r e c o n n a î t r e le d r o i t d e p r e n d r e c o n n a i s s a n c e d u c o n t e n u d e s o n d o s s i e r m é d i c a l 

p é n i t e n t i a i r e , à m o i n s d ' u n e c o n t r e - i n d i c a t i o n j u s t i f i é e d ' u n po in t d e v u e t h é r a p e u t i q u e . 
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Il d o i t p o u v o i r d e m a n d e r la t r a n s m i s s i o n de ces i n f o r m a t i o n s à sa f a m i l l e , à s o n avoca t 

ou à u n m é d e c i n d e l ' e x t é r i e u r . 

4 7 . T o u t p a t i e n t c a p a b l e de d i s c e r n e m e n t est l i b re d e r e f u s e r u n t r a i t e m e n t ou t o u t e 

a u t r e f o r m e d ' i n t e r v e n t i o n m é d i c a l e . T o u t e d é r o g a t i o n à ce p r i n c i p e f o n d a m e n t a l doit 

avo i r u n e b a s e l é g a l e et se r a p p o r t e r u n i q u e m e n t à d e s c i r c o n s t a n c e s e x c e p t i o n n e l l e s , 

dé f i n i e s d e m a n i è r e c l a i r e et s t r i c t e , a p p l i c a b l e s à la p o p u l a t i o n t o u t e n t i è r e . 

U n e s i t u a t i o n c l a s s i q u e m e n t difficile a p p a r a î t l o r s q u e la d é c i s i o n d u p a t i e n t c o n t r e d i t 

la m i s s i o n g é n é r a l e de so ins q u i i n c o m b e a u m é d e c i n . T e l es t le c a s l o r s q u e le p a t i e n t est 

i n s p i r é p a r d e s c o n v i c t i o n s p e r s o n n e l l e s ( r e fus d e t r a n s f u s i o n d e s a n g , p a r e x e m p l e ) , ou 

l o r s q u ' i l e n t e n d u t i l i s e r s o n c o r p s ou m ê m e se m u t i l e r p o u r a p p u y e r d e s e x i g e n c e s , 

p r o t e s t e r c o n t r e u n e a u t o r i t é ou t é m o i g n e r e n f a v e u r d ' u n e c a u s e . 

E n c a s d e g r è v e d e la f a i m , les a u t o r i t é s p u b l i q u e s ou o r g a n i s a t i o n s p r o f e s s i o n n e l l e s 

de c e r t a i n s pays d e m a n d e n t a u m é d e c i n d ' i n t e r v e n i r d è s q u e le m a l a d e p r é s e n t e u n e 

a l t é r a t i o n g r a v e d e l a c o n s c i e n c e . D a n s d ' a u t r e s pays , la r è g l e es t d e l a i s s e r l e s 

d é c i s i o n s c l i n i q u e s a u m é d e c i n t r a i t a n t , l o r s q u e celui -c i a pu s ' e n t o u r e r d ' av i s et t e n i r 

c o m p t e d e l ' e n s e m b l e d e s é l é m e n t s e n c a u s e . » 

66. Les ex t r a i t s p e r t i n e n t s du r a p p o r t réa l i sé pa r le C P T à l ' issue 
d 'une de ses visites en U k r a i n e du 24 n o v e m b r e au 6 d é c e m b r e 2002 sont 
libellés c o m m e suit : 

« 110. A la p r i s o n n" 8 à J i t o m i r , le b â t i m e n t r é s e r v é a u x f e m m e s et m i n e u r s (n° 2) 

offrai t les m e i l l e u r e s c o n d i t i o n s m a t é r i e l l e s d e l ' é t a b l i s s e m e n t . T o u t e s les ce l l u l e s 

é t a i e n t p r o p r e s et b i e n e n t r e t e n u e s , c o r r e c t e m e n t é q u i p é e s , b é n é f i c i a i e n t d ' u n e b o n n e 

l u m i è r e n a t u r e l l e et a r t i f i c ie l l e et d i s p o s a i e n t d e t o i l e t t e s c l o i s o n n é e s . D a n s n o m b r e d e 

c e l l u l e s , l ' e s p a c e d e v ie , b i e n q u e loin d ' ê t r e i d é a l , é t a i t s u p é r i e u r à ce lu i o b s e r v é d a n s les 

a u t r e s q u a r t i e r s d e d é t e n t i o n . P a r e x e m p l e , u n e c e l l u l e d e 29 ,7 n r h é b e r g e a i t s e p t 

f e m m e s . C h e z les m i n e u r s , u n e c e l l u l e d e 29 m 2 c o m p t a i t t r o i s g a r ç o n s ; t o u t e f o i s , e l le 

é t a i t p r é v u e p o u r h u i t , ce q u i es t excessif . D e m a n i è r e g é n é r a l e , la d é l é g a t i o n a o b s e r v é 

q u e les t a u x d ' o c c u p a t i o n p o s s i b l e s d e s c e l l u l e s d e ce b â t i m e n t ne l a i s s e r a i e n t q u ' u n 

e s p a c e d e v i e a l l a n t d e 2 ,5 à 2 ,8 n r p a r p e r s o n n e . 

I I I . D a n s les p a r t i e s d u b â t i m e n t 1 r é s e r v é a u x p r é v e n u s , c o n d a m n é s a d m i n i s t r a t i f s 

et a u x d é t e n u s s o u m i s a u r é g i m e d e T y u r m a , il f au t s a l u e r le fait q u e , à l ' e x c e p t i o n d e 

c e r t a i n e s c e l l u l e s d o n t les f e n ê t r e s é t a i e n t e n c o r e f l a n q u é e s de d i spos i t i f s o b t u r a t e u r s 

( p a r e x e m p l e , g r i l l a g e d e n s e ) , il y ava i t u n a c c è s c o r r e c t à la l u m i è r e n a t u r e l l e et à l ' a i r 

f ra is . P o u r le r e s t e , les c o n d i t i o n s m a t é r i e l l e s é t a i e n t v a r i a b l e s . N o m b r e d e c e l l u l e s v u e s , 

q u o i q u e m o d e s t e m e n t é q u i p é e s , é t a i e n t c o n v e n a b l e m e n t e n t r e t e n u e s et p r o p r e s . 

T o u t e f o i s , d ' a u t r e s é t a i e n t d é g r a d é e s p a r l ' h u m i d i t é , p l u s s a l e s , a v e c d e s t o i l e t t e s e n 

r e l a t i v e m e n t m a u v a i s é t a t e t c o m p o r t a i e n t d e s l i t s r o u i l l e s , d o t é s d ' u n e l i t e r i e t r è s 

m o d e s t e , i n f e s t é e d e c a f a r d s et a u t r e v e r m i n e . 

L ' e s p a c e d e vie d a n s c e r t a i n e s c e l l u l e s , c o m p t e t e n u d u n o m b r e d e d é t e n u s q u ' e l l e s 

h é b e r g e a i e n t lors d e la v i s i t e , p o u r r a i t ê t r e c o n s i d é r é c o m m e t o l é r a b l e , vo i r e a c c e p t a b l e . 

P a r e x e m p l e , c h e z les p r é v e n u s , u n e c e l l u l e d e 42 m - ' h é b e r g e a i t d o u z e d é t e n u s ; u n e d e 

46 n r c o m p t a i t t r e i z e d é t e n u s , u n e d e 19 m 2 é t a i t o c c u p é e p a r q u a t r e p e r s o n n e s et u n e 

d e 13 m 2 p a r t r o i s . M a i s là e n c o r e , l ' e s p a c e d e vie é t a i t l i t t é r a l e m e n t m a n g é p a r les l i t s 

en s u r n o m b r e . 

E n f i n , d e m a n i è r e g é n é r a l e , le c h a u f f a g e p o s a i t p r o b l è m e , la t e m p é r a t u r e d é p a s s a n t à 

p e i n e 18°. 
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112. L ' a d m i n i s t r a t i o n de la p r i s o n faisai t d e r é e l s e f for t s p o u r f o u r n i r a u x d é t e n u s , 

q u i le n é c e s s i t a i e n t , les é l é m e n t s m a t é r i e l s de b a s e ( p r o d u i t s d ' h y g i è n e , d ' e n t r e t i e n , si 

n é c e s s a i r e u n e a s s i s t a n c e e n v ê t e m e n t s / c h a u s s u r e s ) . T o u t e f o i s , c e r t a i n e s f e m m e s se 

s o n t p l a i n t e s d e ce q u ' e l l e s n ' é t a i e n t p a s e n m e s u r e d ' o b t e n i r les p r o d u i t s d ' h y g i è n e 

s p é c i f i q u e s ( s e r v i e t t e s h y g i é n i q u e s / t a m p o n s ) n é c e s s a i r e s . C e t t e q u e s t i o n a é t é 

s o u l e v é e p a r la d é l é g a t i o n a v e c le d i r e c t e u r de l ' é t a b l i s s e m e n t q u i a a s s u r é r e m é d i e r à 

c e t t e s i t u a t i o n . Le CPTsouhaite obtenir confirmation de ce que cette question est à présent résolue. 

113. A u S I Z O n" 21 à O d e s s a , la s i t u a t i o n c o m p t e t e n u d u s u r p e u p l e m e n t , e x a c e r b é 
p a r d e s c o n d i t i o n s m a t é r i e l l e s g é n é r a l e m e n t t r è s p r é c a i r e s , p o u r r a i t l é g i t i m e m e n t ê t r e 
c o n s i d é r é e c o m m e s ' a p p a r e n l a n t à u n t r a i t e m e n t i n h u m a i n et d é g r a d a n t . 

L e s d é t e n u s é t a i e n t e n t a s s é s d a n s un e s p a c e d e vie r é d u i t à sa p lu s s i m p l e e x p r e s s i o n . 

P a r e x e m p l e , il y a v a i t j u s q u ' à s ix d é t e n u s d a n s d e s c e l l u l e s d e 7 à 8 m 2 , j u s q u ' à q u i n z e 

d a n s 18 m 2 , j u s q u ' à t r e n t e - s e p t d é t e n u s ( a v e c q u a r a n t e l i t s ) d a n s 78 m 2 . D e s 

i n f o r m a t i o n s r e c u e i l l i e s p a r la d é l é g a t i o n , il es t a p p a r u e n o u t r e q u e le s u r p e u p l e m e n t 

d a n s c e r t a i n e s p a r t i e s de l ' é t a b l i s s e m e n t ava i t é t é e n c o r e p l u s i m p o r t a n t à la m i -

n o v e m b r e 2 0 0 2 . A i n s i , j u s q u ' à t r e n t e - d e u x d é t e n u s a v a i e n t é t é p l a c é s d a n s d e s c e l l u l e s 

d e 18 m 2 à l ' u n i t é d ' a d m i s s i o n , d e v a n t se p a r t a g e r d i x l i t s . 

L e s ce l l u l e s é t a i e n t p o u r la p l u p a r t t r è s d é g r a d é e s , a v e c les m u r s et p l a f o n d s r o n g é s 

p a r l ' h u m i d i t é . L ' é q u i p e m e n t é t a i t v é t u s t é , la l i t e r i e s o u v e n t s a l e et i n s u f f i s a n t e ( les 

d é t e n u s d e v a i e n t c o m p t e r s u r l e u r s p r o c h e s p o u r avo i r d e s d r a p s et d e s c o u v e r t u r e s ) , 

les t o i l e t t e s i m p a r f a i t e m e n t c l o i s o n n é e s , vo i re p a s d u t o u t . D e p l u s , d a n s n o m b r e d e 

c e l l u l e s , les t o i l e t t e s n ' a v a i e n t p a s d e v é r i t a b l e s y s t è m e d e c h a s s e d ' e a u , ce q u i a j o u t a i t 

e n c o r e à l ' i n s a l u b r i t é a m b i a n t e . C o m b l e , les ce l l u l e s p u l l u l a i e n t d e c a f a r d s . 

D a n s c e r t a i n e s c e l l u l e s , les d é t e n u s é t a i e n t c o n t r a i n t s d e c a l f e u t r e r les f e n ê t r e s d e s 

c e l l u l e s a v e c d e s c o u v e r t u r e s , d e s v i t r e s é t a n t m a n q u a n t e s . P a r a i l l e u r s , d a n s n o m b r e de 

c e l l u l e s , le c h a u f f a g e l a i s sa i t à d é s i r e r , la t e m p é r a t u r e n ' a t t e i g n a n t q u e 17". 

D e fa i t , le s eu l p o i n t pos i t i f é t a i t q u e les c e l l u l e s a v a i e n t t o u t e s u n a c c è s c o r r e c t à la 
l u m i è r e n a t u r e l l e et u n é c l a i r a g e a r t i f i c ie l a d é q u a t . 

114. L a d é l é g a t i o n a r ecue i l l i d e n o m b r e u s e s p l a i n t e s s u r l ' a b s e n c e d e p r o d u i t s 

d ' e n t r e t i e n et d ' h y g i è n e d e b a s e , y c o m p r i s d e p a p i e r t o i l e t t e . E n o u t r e , les d é t e n u s 

é t a i e n t c o n t r a i n t s d e l a v e r e n c e l l u l e , a v e c les m o y e n s d u b o r d , l e u r s effets e t les d r a p s 

et c o u v e r t u r e s d a n s d e s c o n d i t i o n s d ' h y g i è n e h a u t e m e n t d i s c u t a b l e s . 

P a r a i l l e u r s , vu l ' é t a t p i t o y a b l e et le fa ib le n o m b r e d e d o u c h e s p a r s e c t i o n d e 

d é t e n t i o n ( p a r e x e m p l e , d e u x p o m m e a u x d e d o u c h e p o u r p l u s d e 170 d é t e n u s ) , les 

d é t e n u s a v a i e n t b e a u c o u p de m a l à m a i n t e n i r u n e h y g i è n e c o r p o r e l l e s a t i s f a i s a n t e . 

115. D a n s l e u r l e t t r e d u 15 avr i l 2 0 0 3 , les a u t o r i t é s u k r a i n i e n n e s o n t i n d i q u é q u ' e n 
v u e d e r é d u i r e le s u r p e u p l e m e n t , il é t a i t p r é v u d e c o n s t r u i r e u n n o u v e a u b â t i m e n t de 
2 5 0 p l a c e s et d e t r a n s f é r e r u n c e r t a i n n o m b r e d e d é t e n u s d a n s d ' a u t r e s é t a b l i s s e m e n t s 
d e d é t e n t i o n p r o v i s o i r e d e la r é g i o n . 

E l les font p a r a i l l e u r s a u s s i é t a t d ' a u t r e s m e s u r e s p r i s e s p o u r r e m é d i e r a u x 

p r o b l è m e s d ' h y g i è n e c o n s t a t é s ( t e l l e s q u e la m i s e à d i s p o s i t i o n d e p r o d u i t s 

d é s i n f e c t a n t s , le l a v a g e d e la l i t e r i e à la b u a n d e r i e d u S I Z O ) et i n d i q u e n t q u ' à p r é s e n t 

les d é t e n u s se v o y a i e n t g a r a n t i r les p r o d u i t s d ' h y g i è n e n é c e s s a i r e s . 

116. B i e n q u e la v i s i t e à la c o l o n i e 14 à O d e s s a fût c i b l é e s u r c e r t a i n s a s p e c t s 

p a r t i c u l i e r s ( . . .) . la d é l é g a t i o n a n é a n m o i n s pu r e l e v e r , d a n s les d e u x s e c t i o n s (4 e t 7) 

v i s i t é e s , q u e les d o r t o i r s é t a i e n t b i e n é c l a i r é s et a é r é s , é q u i p é s d e l i ts p o u r v u s d ' u n e 
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l i t e r i e c o m p l è t e , d e t a b l e s de c h e v e t et d ' e s p a c e s de r a n g e m e n t . Les a n n e x e s s a n i t a i r e s 

é t a i e n t p r o p r e s et r e l a t i v e m e n t b i e n e n t r e t e n u e s . 

L e s d o r t o i r s é t a i e n t e n g o r g é s ; a i n s i , à la s e c t i o n 4 , d e s d o r t o i r s d ' e n v i r o n (il n r 

p o u v a i e n t h é b e r g e r j u s q u ' à t r e n t e - c i n q p e r s o n n e s . N é a n m o i n s , c e t t e s i t u a t i o n é t a i t 

q u e l q u e p e u a t t é n u é e p a r le fait q u e les d é t e n u s p o u v a i e n t l i b r e m e n t c i r c u l e r d a n s la 

j o u r n é e d a n s l e u r s e c t e u r d e d é t e n t i o n , avec a c c è s à u n e c o u r e x t é r i e u r e . 

D a n s cet é t a b l i s s e m e n t , la d é l é g a t i o n a r ecue i l l i d e n o m b r e u s e s p l a i n t e s s u r le 

m a n q u e d e v ê t e m e n t s c h a u d s , a d a p t é s à la p é r i o d e h i v e r n a l e ( m a n t e a u x , t o q u e s ) . 

C e t t e q u e s t i o n a é t é s o u l e v é e avec le d i r e c t e u r d e l ' é t a b l i s s e m e n t q u i a a s s u r é d i s p o s e r 

de s t o c k s su f f i s an t s p o u r r é p o n d r e a u x b e s o i n s d e s d é t e n u s . Le CPT souhaite obtenir 

confirmation que les détenus de la colonie n° 14 disposent de vêtements adaptés aux conditions 

climatiques. 

11 7. A u vu de ce q u i p r é c è d e , le C P T r e c o m m a n d e : 

à la p r i s o n n" 8 : 

- d e p r o c é d e r a u x t r a v a u x d e r é f e c t i o n n é c e s s a i r e s a u b â t i m e n t n" 1 af in q u e les 

c o n d i t i o n s m a t é r i e l l e s a t t e i g n e n t à t o u s p o i n t s d e v u e le n i v e a u d e ce l l e s d u b â t i m e n t 

n" 2 r é s e r v é a u x f e m m e s et a u x m i n e u r s ; 

- de ve i l l e r à ce q u e t o u t e s les ce l l u l e s s o i e n t a d é q u a t e m e n t c h a u f f é e s ; 

a u S I Z O n " 2 1 : 

- d e r e m é d i e r a u x d é f i c i e n c e s m a t é r i e l l e s c o n s t a t é e s afin d ' a s s u r e r q u e : 

• c h a q u e d é t e n u d i s p o s e d e s o n p r o p r e lit a v e c u n e l i t e r i e c o m p l è t e et p r o p r e ; 

• les t o i l e t t e s d a n s t o u t e s les c e l l u l e s s o i e n t c o r r e c t e m e n t c l o i s o n n é e s et d i s p o s e n t 

d ' u n s y s t è m e d e c h a s s e d ' e a u en é t a t d e f o n c t i o n n e m e n t ; 

• les f e n ê t r e s d e t o u t e s les c e l l u l e s s o i e n t p o u r v u e s d e v i t r e s ; 

• les c e l l u l e s s o i e n t a d é q u a t e m e n t c h a u f f é e s ; 

• les s a l l e s d e d o u c h e so i en t d a n s u n é t a t d ' e n t r e t i e n s a t i s f a i s a n t e t , d è s q u e 

poss ib le , le n o m b r e d e s p o m m e a u x de d o u c h e soit a u g m e n t é ; 

- d e m e n e r à b i en la c o n s t r u c t i o n p r é v u e d u n o u v e a u b â t i m e n t d e 2 5 0 p l a c e s ; 

- d a n s les t ro i s é t a b l i s s e m e n t s v i s i t é s , d e r é d u i r e les t a u x d ' o c c u p a t i o n d e s c e l l u l e s / 

d o r t o i r s , l ' ob jec t i f d e v a n t ê t r e d 'of f r i r 4 m 2 d ' e s p a c e de vie p a r d é t e n u . » 

67. Les e x t r a i t s p e r t i n e n t s d u r a p p o r t d ' u n e visite du C P T en T u r q u i e 
( C P T / I n f (2001) 31) sont libellés c o m m e suit ( t r a d u c t i o n non officielle) : 

«( . . . ) 

/. Gestion des grèves de la faim 

VI. (...) La d é l é g a t i o n avai t é t é i n f o r m é e p l u s tôt q u e ces d i r e c t i v e s i n d i q u a i e n t q u e 

ta g e s t i o n d e s g r è v e s d e la f a i m d e v a i t ê t r e f o n d é e s u r u n e r e l a t i o n m é d e c i n / p a t i e n t . E n 

fa i t , e l l es d o n n e n t c l a i r e m e n t le m e s s a g e q u e « L e d e v o i r d e s s o i g n a n t s es t d ' a s s i s t e r 

d a n s la c o n t i n u i t é de la v ie . L e d r o i t à la vie, q u i es t le p l u s f o n d a m e n t a l d e s d r o i t s e t 

l i b e r t é s , n e s a u r a i t ê t r e l i m i t é p a r a u c u n e n o r m e ni a u c u n c r i t è r e . » P l u s 

s p é c i f i q u e m e n t , il es t s t i p u l é q u e « d è s l ' i n s t a n t où u n e d é t é r i o r a t i o n o r g a n i q u e e s t 

c o n s t a t é e , il f au t a d m i n i s t r e r u n e n u t r i t i o n p a r e n t é r a i e t o t a l e » . 
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Lors d e la v i s i le d e d é c e m b r e 2 0 0 0 / j a n v i c r 2 0 0 1 , a u c u n d é t e n u n ' a v a i t a t t e i n t u n s t a d e 
où il é t a i t n é c e s s a i r e d e p r e n d r e u n e d é c i s i o n q u a n t à l ' a l i m e n t e r é v e n t u e l l e m e n t 
a r t i f i c i e l l e m e n t c o n t r e sa v o l o n t é . T o u t e f o i s , p a r la s u i t e , d e s c a s d ' a l i m e n t a t i o n 
a r t i f i c ie l l e son t i n t e r v e n u s . D e s r e s p o n s a b l e s d u m i n i s t è r e d e la S a n t é on t i n f o r m é la 
d é l é g a t i o n du G P T , lo rs d e la v i s i t e d ' a v r i l 2 0 0 1 , q u ' i l s n e c o n n a i s s a i e n t p a s d e c a s o ù 
d e s d é t e n u s a u r a i e n t é t é a l i m e n t é s c o n t r e l e u r g r é a l o r s q u ' i l s é t a i e n t c o n s c i e n t s , m a i s 
q u ' i l s c o n n a i s s a i e n t d e s c a s d e d é t e n u s a l i m e n t é s a r t i f i c i e l l e m e n t a p r è s q u ' i l s a v a i e n t 
p e r d u c o n s c i e n c e . 

3 3 . C o m m e r e c o n n u d a n s les o b s e r v a t i o n s p r é l i m i n a i r e s du 29 j a n v i e r 2 0 0 1 , la 
q u e s t i o n de l ' a l i m e n t a t i o n a r t i f i c ie l l e d ' u n ( e ) g r é v i s t e d e la f a i m c o n t r e s a v o l o n t é e s t 
u n e q u e s t i o n d é l i c a t e , a u s u j e t d e l a q u e l l e les p o i n t s d e v u e d i f f è r e n t t a n t e n T u r q u i e 
q u ' a i l l e u r s . Le C P T cro i t s avo i r q u e l 'As soc i a t i on m é d i c a l e m o n d i a l e r evo i t 
a c t u e l l e m e n t s a p o l i t i q u e e n ce d o m a i n e . 

J u s q u ' à c e j o u r , le C P T s 'es t a b s t e n u d e p r e n d r e p o s i t i o n à ce t é g a r d . N é a n m o i n s , il 
c roi t f e r m e m e n t q u e la g e s t i o n d e s g r è v e s d e la f a i m d o i t s e f o n d e r s u r u n e r e l a t i o n 
m é d e c i n / p a t i e n t . P a r c o n s é q u e n t , le Comité a de sérieuses réserves en ce qui concerne les 
tentatives visant à interférer dans cette relation et à imposer aux médecins gérant des grévistes de la 

faim une méthode particulière de traitement. » 

D . D é c l a r a t i o n d e l ' A s s o c i a t i o n m é d i c a l e m o n d i a l e a d o p t é e à 
T o k y o e n 1975 ( D i r e c t i v e s à l ' i n t e n t i o n d e s m é d e c i n s e n c e 
q u i c o n c e r n e la t o r t u r e e t a u t r e s p e i n e s o u t r a i t e m e n t c r u e l s , 
i n h u m a i n s o u d é g r a d a n t s e n r e l a t i o n a v e c la d é t e n t i o n o u 
l ' e m p r i s o n n e m e n t ) 

68. L ' ex t r a i t p e r t i n e n t de la Déc l a r a t i on de 1975 se lit c o m m e suit : 

«(•••) 

5. Lorsqu 'un p r i s o n n i e r r e f u s e t o u t e n o u r r i t u r e et q u e le m é d e c i n e s t i m e q u e celui -c i 
e s t e n é t a t de f o r m u l e r u n j u g e m e n t c o n s c i e n t e t r a t i o n n e l q u a n t a u x c o n s é q u e n c e s 
q u ' e n t r a î n e r a i t s o n re fus d e se n o u r r i r , il n e d e v r a p a s ê t r e a l i m e n t é a r t i f i c i e l l e m e n t . 
La d é c i s i o n en ce q u i c o n c e r n e la c a p a c i t é d u p r i s o n n i e r à e x p r i m e r u n te l j u g e m e n t 
d e v r a ê t r e c o n f i r m é e p a r a u m o i n s un d e u x i è m e m é d e c i n i n d é p e n d a n t . L e m é d e c i n 
d e v r a e x p l i q u e r a u p r i s o n n i e r les c o n s é q u e n c e s q u e sa d é c i s i o n d e n e p a s se n o u r r i r 
p o u r r a i t avo i r s u r s a s a n t é . » 

E. D é c l a r a t i o n d e l ' 7 \ s s o c i a t i o n m é d i c a l e m o n d i a l e s u r l e s 
g r é v i s t e s d e la f a i m ( a d o p t é e par la 4 3 e A s s e m b l é e m é d i c a l e 
m o n d i a l e à M a l t e e n n o v e m b r e 1991) 

69. La Déc l a r a t i on de l 'Association médica le mond ia l e sur les 
grévis tes de la faim est ainsi l ibellée : 

« P R É A M B U L E 

1. L e t r a i t e m e n t d e s g r é v i s t e s d e la f a im m e t le m é d e c i n e n p r é s e n c e d e s v a l e u r s 
con f l i c tue l l e s s u i v a n t e s : 
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1. T o u t ê t r e h u m a i n a l ' o b l i g a t i o n m o r a l e d e r e s p e c t e r le c a r a c t è r e s a c r é de la 

v ie , e t c e l a va d e soi p o u r le m é d e c i n e n p a r t i c u l i e r q u i m e t t o u t s o n savo i r - fa i re à 

s a u v e r les vies h u m a i n e s et q u i s e r t son p a t i e n t a u m i e u x d e ses i n t é r ê t s 

( B i e n f a i s a n c e ) . 

2 . Il es t d u d e v o i r d u m é d e c i n de r e s p e c t e r l ' a u t o n o m i e du p a t i e n t . A u s s i , a v a n t 

d e p o u v o i r a s s i s t e r le p a t i e n t d e sa c o m p é t e n c e p r o f e s s i o n n e l l e , le m é d e c i n 

dev ra - t - i l avo i r s o n c o n s e n t e m e n t é c l a i r é , à m o i n s d ' u n e u r g e n c e i m p r é v u e , 

a u q u e l c a s il se d e v r a d ' a g i r d a n s ce q u ' i l p r é s u m e ê t r e le m e i l l e u r i n t é r ê t d u 

p a t i e n t . 

2. La s i t u a t i o n d e v i e n t c o n f l i c t u e l l e l o r s q u e le g r é v i s t e d e la f a i m t o m b é d a n s le c o m a 

es t s u r le po in t d e m o u r i r e t q u ' i l a c l a i r e m e n t d o n n é l ' o r d r e de ne p a s p r o c é d e r à la 

r é a n i m a t i o n . O r , si le m é d e c i n , p a r o b l i g a t i o n m o r a l e , é p r o u v e d ' u n c ô t é la n é c e s s i t é 

d e p r o c é d e r à la r é a n i m a t i o n e n d é p i t d u s o u h a i t e x p r i m é p a r le p a t i e n t , il se t r o u v e 

d ' u n a u t r e c ô t é v i v e m e n t e n g a g é à r e s p e c t e r son a u t o n o m i e . 

1. L e fait de se p r o n o n c e r e n f a v e u r d ' u n e i n t e r v e n t i o n p e u t d a n s c e r t a i n s cas 

p o r t e r a t t e i n t e à l ' a u t o n o m i e d u p a t i e n t . 

2 . L e fait d e se p r o n o n c e r e n f a v e u r d ' u n e n o n - i n t e r v e n t i o n p e u t e n t r a î n e r le 

m é d e c i n à d e v o i r fa i re face à u n e m o r t t r a g i q u e i n é v i t a b l e . 

3 . Il y a u n e r e l a t i o n m é d e c i n / m a l a d e c h a q u e Ibis q u e le m é d e c i n es t t e n u , e n v e r t u 

d e s e s o b l i g a t i o n s vis-à-vis d u p a t i e n t , d ' e x e r c e r q u e ce soi t s o u s la f o r m e d e conse i l ou d e 

so in s . C e t t e r e l a t i o n e x i s t e m ê m e l o r s q u e le p a t i e n t n ' a p a s é t é à m ê m e de d o n n e r s o n 

a c c o r d e n ce q u i c o n c e r n e le t r a i t e m e n t ou l ' i n t e r v e n t i o n . L e fait q u ' u n m é d e c i n p r e n n e 

e n c h a r g e u n g r é v i s t e d e la f a i m é t a b l i t e n t r e e u x u n r a p p o r t d e m é d e c i n à p a t i e n t . C e l a 

e n t r a î n e p o u r le m é d e c i n t o u t e s les c o n s é q u e n c e s et r e s p o n s a b i l i t é s q u i r e l è v e n t de la 

r e l a t i o n m é d e c i n / m a l a d e , y c o m p r i s le c o n s e n t e m e n t et le s e c r e t . 

4 . E n d e r n i è r e a n a l y s e , c ' e s t le m é d e c i n t r a i t a n t q u i , s a n s l ' i n t e r v e n t i o n de t i e r s d o n t 

l ' i n t é r ê t p r i m o r d i a l n ' e s t p a s le b i e n - ê t r e d u p a t i e n t , do i t d é c i d e r d e l ' i n t e r v e n t i o n ou d e 

la n o n - i n t e r v e n t i o n . T o u t e f o i s , il d e v r a c l a i r e m e n t i n f o r m e r le p a t i e n t q u ' i l a c c e p t e ou 

q u ' i l n ' a c c e p t e p a s s a d é c i s i o n d e r e f u s e r le t r a i t e m e n t o u , e n c a s d e c o m a , 

l ' a l i m e n t a t i o n a r t i f i c i e l l e , a u r i s q u e a l o r s d e s u c c o m b e r . Si ce m é d e c i n n e p e u t 

a c c e p t e r la d é c i s i o n d u p a t i e n t d e r e f u s e r t o u t e a s s i s t a n c e , le p a t i e n t do i t a l o r s p o u v o i r 

s ' a d r e s s e r à u n a u t r e m é d e c i n . 

D I R E C T I V E S P O U R L E T R A I T E M E N T D E S G R É V I S T E S D E LA F A I M 

E t a n t d o n n é q u e les m é d e c i n s c o n s i d è r e n t le p r i n c i p e s a c r é d e la vie c o m m e 

f o n d a m e n t a l à l ' e x e r c i c e d e l e u r p r o f e s s i o n , n o u s r e c o m m a n d o n s les d i r e c t i v e s 

s u i v a n t e s a u x m é d e c i n s t r a i t a n t les g r é v i s t e s de la f a im . 

1. D É F I N I T I O N 

U n g r é v i s t e de la f a im es t ce lu i q u i , e n p l e i n e p o s s e s s i o n d e s e s c a p a c i t é s m e n t a l e s , 

fait c o n n a î t r e s a d é c i s i o n d ' e n t a m e r u n e g r è v e d e la f a im, e t q u i , p e n d a n t u n laps d e 

t e m p s c o n s i d é r a b l e , r e f u s e t o u t e a l i m e n t a t i o n . 

2. L I G N E S D E C O N D U I T E É T H I Q U E 

1. Le m é d e c i n d e v r a , d a n s la m e s u r e d u p o s s i b l e , p o s s é d e r u n d o s s i e r d é t a i l l é d u 

p a t i e n t . 
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2. L e m é d e c i n d e v r a , d è s le d é b u t d e la g r è v e , s o u m e t t r e s o n p a t i e n t à u n e x a m e n de 

s a n t é a p p r o f o n d i . 

3 . Le m é d e c i n ou t o u t a u t r e p r o f e s s i o n n e l d e s a n t é n e d e v r a e x e r c e r d e p r e s s i o n 

d ' a u c u n e s o r t e s u r le g r é v i s t e d e la f a im p o u r l ' a m e n e r à s u s p e n d r e la g r è v e . E t la 

c e s s a t i o n d e la g r è v e ne s a u r a i t c o n s t i t u e r p o u r le g r é v i s t e u n e c o n d i t i o n p o u r r e c e v o i r 

u n t r a i t e m e n t ou d e s so in s . 

4 . Le m é d e c i n d e v r a i n f o r m e r le g r é v i s t e d e la f a im d e s ef fe ts c l i n i q u e s de la g r è v e et 

d e s d a n g e r s i n h é r e n t s à son é t a t d e s a n t é , p u i s q u e s e u l e u n e b o n n e i n f o r m a t i o n p e u t 

a i d e r le p a t i e n t à p r e n d r e u n e s a g e d é c i s i o n . Il s e r a fait a p p e l , si n é c e s s a i r e , a u x 

se rv i ce s d ' u n i n t e r p r è t e . 

5. L e g r é v i s t e d e la fa im doi t p o u v o i r , si tel est s o n s o u h a i t , c o n s u l t e r u n a u t r e 

m é d e c i n . Il do i t é g a l e m e n t p o u v o i r , si t e l es t a l o r s son c h o i x , p o u r s u i v r e s o n t r a i t e m e n t 

a v e c cet a u t r e m é d e c i n . D a n s le c a s d u p r i s o n n i e r e n g a g é d a n s u n e g r è v e d e la f a i m , il 

suff i ra de c o n s u l t e r le m é d e c i n t r a i t a n t de la p r i s o n et d e s ' e n t e n d r e avec lui p o u r r e n d r e 

ce c h o i x pos s ib l e . 

6. S o u v e n t , le g r é v i s t e d e la f a im a c c e p t e le t r a i t e m e n t d ' u n e i n f ec t i on ou e n c o r e 

d ' a u g m e n t e r s a r a t i o n d ' a l i m e n t l i q u i d e (vo i r e m ê m e d e s i n t r a v e i n e u s e s d e s o l u t i o n 

s a l i n e ) . M a i s le fait d e r e f u s e r ces i n t e r v e n t i o n s ne do i t p a s e m p ê c h e r le m é d e c i n de 

p r o p o s e r d ' a u t r e s s o i n s . N é a n m o i n s , t o u t t r a i t e m e n t do i t r e c e v o i r l ' a cco rd d u p a t i e n t . 

3 . C L A I R É N O N C É D ' I N S T R U C T I O N S 

L e m é d e c i n d e v r a j o u r n e l l e m e n t vé r i f i e r la v o l o n t é d u p a t i e n t d e c o n t i n u e r ou p a s la 

g r è v e d e la f a im . Il d e v r a j o u r n e l l e m e n t au s s i s ' a s s u r e r d u t r a i t e m e n t s o u h a i t é p a r le 

p a t i e n t d a n s le cas où il v i e n d r a i t à p r e n d r e u n e d é c i s i o n . C e s i n f o r m a t i o n s , i n s c r i t e s 

a u d o s s i e r p e r s o n n e l d u m é d e c i n , d e v r o n t r e s t e r c o n f i d e n t i e l l e s . 

4 . A L I M E N T A T I O N A R T I F I C I E L L E 

L o r s q u ' u n g r é v i s t e de la fa im a p e r d u sa l u c i d i t é et ne peut d o n c p r e n d r e u n e d é c i s i o n 

r a i s o n n é e ou est t o m b é d a n s le c o m a , le m é d e c i n est l i b r e d e p r e n d r e la déc i s i on 

c o n c e r n a n t le t r a i t e m e n t u l t é r i e u r qu ' i l c o n s i d è r e ê t r e le m e i l l e u r p o u r le p a t i e n t . Il 

t i e n d r a t o u j o u r s c o m p t e d e la d é c i s i o n qu ' i l a p r i s e lo r s d e s e s so in s a n t é r i e u r s a u 

g r é v i s t e d e la f a im et d u p a r a g r a p h e 4 d u p r é a m b u l e d e la p r é s e n t e d é c l a r a t i o n . 

5. C O E R C I T I O N 

L e g r é v i s t e d e la f a im do i t ê t r e p r o t é g é c o n t r e les a c t e s d e c o e r c i t i o n et il est poss ib le 

q u e c e l a d e m a n d e q u ' i l soi t m i s à l ' é c a r t d e s a u t r e s g r é v i s t e s . 

6. F A M I L L E 

II a p p a r t i e n t a u m é d e c i n d ' i n f o r m e r la f ami l l e du p a t i e n t d e s o n e n g a g e m e n t d a n s 

u n e g r è v e d e la f a im à m o i n s q u e ce lu i -c i n e s'y o p p o s e t o u t p a r t i c u l i è r e m e n t . » 



ARRÊT NEVMERJITSKJ c. UKRAINE 353 

E N D R O I T 

I. ÉVALUATION DES PREUVES E T ÉTABLISSEMENT DES FAITS 
PAR LA C O U R 

A. A r g u m e n t s d e s p a r t i e s 

/. Le requérant 

70. Le r e q u é r a n t sou t i en t qu ' i l a prouvé avoir é té soumis à un 
t r a i t e m e n t i n h u m a i n et d é g r a d a n t du fait de son a l i m e n t a t i o n de force et 
q u e les condi t ions de sa d é t e n t i o n , en pa r t i cu l i e r du 28 oc tob re 1998 au 
23 février 2000 (da te de sa l i bé r a t i on ) , é t a i en t con t r a i r e s à l ' a r t ic le 3 de 
la Conven t i on . Il d e m a n d e à la C o u r de c o n s t a t e r q u e la r esponsab i l i t é de 
l 'E ta t se t rouve e n g a g é e au r e g a r d de l 'ar t icle 3. Il a l lègue é g a l e m e n t avoir 
é té d é t e n u du 16 oc tobre 1998 au 13 août 1999 sans qu ' i l y ait eu de 
décis ion a d é q u a t e . Il a l lègue une violat ion de l 'ar t ic le 5 §§ 1 c) et 3 de la 
Conven t i on . 

2. Le Gouvernement 

71. Le G o u v e r n e m e n t nie q u e le r e q u é r a n t ait é té a l i m e n t é de force 
p a r du pe r sonne l non qualif ié et menotte à un appa re i l de chauffage en 
p r é s e n c e d ' un chien de g a r d e . D e plus , il d é m e n t q u e l ' in té ressé ait été 
placé du 10 j a n v i e r au 7 février 2000 d a n s u n e cellule d ' i so l emen t du 
S I Z O n" 1 de la rég ion de FCiev. Il n ' a pas fourni d ' a u t r e s in fo rmat ions 
c o n c e r n a n t les pér iodes d u r a n t lesquel les le r e q u é r a n t s 'est t rouvé en 
d é t e n t i o n d isc ip l ina i re . Il a en o u t r e é ludé la cprestion re la t ive aux 
condi t ions de d é t e n t i o n d a n s la cel lule d ' i so lement et celle de savoir si le 
m a i n t i e n de l ' in té ressé en d é t e n t i o n du 7 au 23 février 2000 reposa i t sur 
u n e décision. 

B. P r i n c i p e s g é n é r a u x 

72. La C o u r r é i t è r e q u e p o u r l ' app réc ia t ion des é l é m e n t s de p reuve , 
elle se rallie au pr inc ipe de la p reuve «au -de l à de tou t dou te 
r a i s o n n a b l e » (Orhan c. Turquie, n" 25656/94, § 264, 18 j u i n 2002) . U n e 
telle p reuve peu t r é su l t e r d ' un faisceau d ' ind ices , ou de p r é s o m p t i o n s 
non ré fu tées , su f f i samment graves , précis et c o n c o r d a n t s . Le 
c o m p o r t e m e n t des p a r t i e s lors d e la r e c h e r c h e des p reuves e n t r e en ligne 
de c o m p t e d a n s ce c o n t e x t e (Irlande c. Royaume-Uni, a r r ê t du 18 j anv ie r 
1978, sér ie A n 0 25, p . 65, § 161). 

73. La C o u r a conscience du c a r a c t è r e subs id ia i re de son rôle e t doit se 
m o n t r e r p r u d e n t e avan t d ' a s s u m e r celui de t r i b u n a l de p r e m i è r e ins tance 
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appe lé à c o n n a î t r e des faits, lo rsque ce n 'es t pas r e n d u inévi table p a r les 
c i r cons tances pa r t i cu l i è r e s d 'une affaire (voir, pa r e x e m p l e , McKerr 
c. Royaume-Uni ( d é c ) , n" 28883/95, 4 avril 2000). D a n s l 'hypothèse où il y 
a eu u n e p r o c é d u r e i n t e r n e , il n ' e n t r e pas d a n s les a t t r i b u t i o n s de la C o u r 
de s u b s t i t u e r sa p ropre vision des faits à celle des cours et t r i b u n a u x 
i n t e r n e s a u x q u e l s il a p p a r t i e n t en pr inc ipe de pese r les d o n n é e s 
recuei l l ies pa r eux (Klaas c. Allemagne, a r r ê t du 22 s e p t e m b r e 1993, sér ie A 
n" 269, p . 17, § 29). M ê m e si la C o u r ne se sen t pas liée p a r les 
c o n s t a t a t i o n s de fait d e ceux-ci , elle doi t n o r m a l e m e n t posséder des 
d o n n é e s conva incan te s p o u r pouvoir s 'en é c a r t e r (ibidem, p . 18, § 30) . 

(...) 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 3 DE LA 
C O N V E N T I O N 

(...) 

2. Alimentation forcée du requérant 

a) Arguments des parties 

89. Le r e q u é r a n t a l l ègue que la m a n i è r e don t on a p rocédé pour 
l ' a l imen te r de force s ' a p p a r e n t a i t à un ac te de t o r t u r e . D 'a i l l eu r s , les 
a u t o r i t é s ca rcé ra l e s n ' a u r a i e n t pas suivi les moda l i t é s p r évues p a r les 
ins t ruc t ions p é n i t e n t i a i r e s i n t e r n e s . L ' i n t é re s sé sou t i en t é g a l e m e n t 
q u ' a u c u n e commiss ion méd ica le ne s 'é ta i t r éun i e p o u r e x a m i n e r son é t a t 
de s a n t é afin de déc ide r si l ' a l imen ta t i on forcée é ta i t nécessa i re d 'un point 
de vue médica l . Il aff irme q u ' o n a fait usage de la force p o u r l ' a l imen te r . Il 
ind ique aussi q u ' o n l'a placé en cel lule d ' i so l emen t le 1" avril 1999 pour le 
p u n i r d 'avoir poursuivi sa grève de la faim. 

90. Il sou t ien t en o u t r e q u e ce sont des d é t e n u s déjà c o n d a m n é s et non 
le pe r sonne l médica l qu i l 'ont a l i m e n t é de force. Lo r squ ' on l ' a l imen ta i t 
a ins i , ce qu i se p roduisa i t cinq fois p a r s e m a i n e , il é ta i t souvent m e n o t t e 
à u n e chaise ou à un a p p a r e i l de chauffage et c o n t r a i n t à subi r l ' inser t ion 
d a n s l 'œsophage d ' un t ube en c a o u t c h o u c relié à un seau c o n t e n a n t un 
m é l a n g e mit rit ionne.l spécial . 

91 . Le G o u v e r n e m e n t cons idère q u e l ' a l imen ta t i on de force é ta i t 
d ic tée pa r une s t r i c te nécess i té méd ica le afin de p r é s e r v e r la vie du 
r e q u é r a n t . Il e s t ime d e plus que celui-ci é ta i t d a n s un é t a t de s an t é qui 
lui p e r m e t t a i t de subi r la d é t e n t i o n et de pa r t i c ipe r à la p r o c é d u r e 
d ' e n q u ê t e . De surcro î t , l ' i n té ressé a u r a i t é té p lacé sous cont rô le médica l 
cons t an t puisqu ' i l a u r a i t é té e x a m i n é p r a t i q u e m e n t tous les deux ou trois 
j o u r s p a r un ou p lus ieurs médec in s et condui t à deux rep r i ses à l 'hôpi ta l 
pour e x a m e n s approfond is . L ' a l i m e n t a t i o n forcée et le t r a i t e m e n t 
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a u r a i e n t é té prescr i t s et a d m i n i s t r é s p a r des médec in s profess ionnels . 
Selon le G o u v e r n e m e n t , il n ' a pas é té d é m o n t r é q u e l ' a l i m e n t a t i o n et le 
t r a i t e m e n t médica l a ien t nu i à la s a n t é du r e q u é r a n t de q u e l q u e m a n i è r e 
q u e ce soit. A l ' appui de ses d i res , le G o u v e r n e m e n t p rodu i t des r a p p o r t s 
d a t é s de 2004, s ignés par des médec in s et pa r le p e r s o n n e l du S I Z O n" 1, où 
le r e q u é r a n t a é té d é t e n u , qui a u r a i e n t p rocédé à l ' a l i m e n t a t i o n de force. 

92. Le r e q u é r a n t a l lègue q u e les r a p p o r t s écr i ts du p e r s o n n e l médica l 
du S I Z O n" 1 ont é té rédigés sous la p ress ion et selon les i n s t ruc t ions du 
d é p a r t e m e n t d ' E t a t p o u r l ' appl ica t ion des pe ines et ne sont pas fiables. De 
surc ro î t , il a fourni une copie de son j o u r n a l p e r s o n n e l et u n e déc la ra t ion 
écr i te de son c o m p a g n o n de cel lule , M. Kova l ' , qu i a en pa r t i cu l i e r insisté 
su r le fait q u e le r e q u é r a n t avai t é té a l i m e n t é pa r d ' a u t r e s d é t e n u s mais 
sous la supervis ion du pe r sonne l médica l , et que la m i x t u r e nu t r i t i onne l l e 
avait é té a d m i n i s t r é e à l ' in té ressé p a r un tuyau en c a o u t c h o u c placé dans 
u n seau de douze l i t res . M. Koval aff irme q u e le r e q u é r a n t é ta i t m e n o t t e 
lorsqu ' i l é ta i t a l i m e n t é de force. 

b) Appréciation de la Cour 

93. La C o u r note que , d a n s u n e affaire a n t é r i e u r e , la C o m m i s s i o n 
avai t e s t imé q u e «le fait de n o u r r i r de force une p e r s o n n e c o m p o r t e des 
aspec ts d é g r a d a n t s qu i , d a n s c e r t a i n e s c i rcons tances , peuven t ê t r e 
cons idérés c o m m e in t e rd i t s p a r l 'ar t icle 3 de la C o n v e n t i o n » . Mais si, 
c o m m e d a n s la p r é s e n t e affaire, « u n e p e r s o n n e d é t e n u e poursu i t une 
grève de la faim, cela peu t i n é v i t a b l e m e n t condu i re à un conflit , que la 
C o n v e n t i o n ne résout pas , e n t r e le droi t à l ' in tégr i té phys ique de 
l ' individu et l 'obl igat ion posit ive q u e l 'ar t icle 2 de la C o n v e n t i o n fait 
pese r sur les H a u t e s P a r t i e s c o n t r a c t a n t e s » (X c. Allemagne (1984), 
European Human Rights Reports 7, p . 152). La C o m m i s s i o n a r appe l é «la 
solut ion a p p o r t é e à ce conflit p a r le droi t a l l e m a n d : il est p e r m i s de 
n o u r r i r de force u n d é t e n u si celui-ci, en ra i son d 'une grève de la faim, 
r i sque de sub i r des d o m m a g e s de n a t u r e p e r m a n e n t e , et l ' a l imen ta t ion 
forcée est m ê m e obl iga to i re s'il exis te un d a n g e r man i fe s t e pour la vie de 
l ' in té ressé . L ' app réc i a t i on des condi t ions p réc i t ées est rése rvée au 
m é d e c i n c o m p é t e n t , mais u n e décis ion d ' a l i m e n t e r une p e r s o n n e de force 
ne p e u t ê t r e mise en œ u v r e q u ' a p r è s l ' ob ten t ion d ' u n e au to r i sa t ion 
judic ia i re (...)» (ibidem). D a n s u n e a u t r e affaire, la C o m m i s s i o n a e s t imé 
q u e les a l l éga t ions d ' un r e q u é r a n t selon lesquel les il avait é té soumis à u n 
m a u v a i s t r a i t e m e n t alors qu ' i l é ta i t a l i m e n t é de force lors d e sa grève de la 
faim é t a i en t d é n u é e s de f o n d e m e n t , p u i s q u e le r e q u é r a n t n ' ava i t pas 
p rouvé que la m a n i è r e don t il avai t é té n o u r r i de force équivala i t à un 

1. L 'af fa i re de M . K o v a l es t a c t u e l l e m e n t e n i n s t a n c e d e v a n t la C o u r (Koval c. Ukraine (déc . ) , 

n" 6 5 5 5 0 / 0 1 , 30 m a r s 2 0 0 4 ) . 
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ac te de t o r t u r e , à une pe ine ou u n t r a i t e m e n t i n h u m a i n s ou d é g r a d a n t s 
(Ilijkov c. Bulgarie, n" 33977/96, décision de la C o m m i s s i o n du 20 oc tobre 
1997, non pub l i ée ) . La C o u r a de surcroî t t enu d û m e n t c o m p t e des 
r e c o m m a n d a t i o n s du C o m i t é des Min i s t r e s , des r a p p o r t s du C P T et de 
l 'Associat ion méd ica le m o n d i a l e c o n c e r n a n t l ' a l imen ta t i on de force des 
d é t e n u s ( p a r a g r a p h e s 64-65 et 68-69 ci-dessus) . 

94. La C o u r rappe l le q u ' u n e m e s u r e d ic tée pa r une nécess i té 
t h é r a p e u t i q u e selon les concep t ions médica les é tab l ies ne s au ra i t en 
pr inc ipe passe r p o u r i n h u m a i n e ou d é g r a d a n t e . Il en va de m ê m e de 
l ' a l imen ta t i on de force d e s t i n é e à sauver la vie d ' un d é t e n u qu i refuse en 
t o u t e conscience de se nou r r i r . Il i ncombe p o u r t a n t à la C o u r de s ' a ssure r 
q u e la nécess i té méd ica le a é té d é m o n t r é e de m a n i è r e conva incan te 
(Herczegfalvy c. Autriche, a r r ê t du 24 s e p t e m b r e 1992, sér ie A n" 244, p. 26, 
§ 82) . La C o u r doi t de plus vérifier q u e les g a r a n t i e s p rocédura l e s d e v a n t 
a c c o m p a g n e r la décis ion d ' a l i m e n t a t i o n de force sont r e spec t ée s . D e 
surcro î t , la m a n i è r e don t un r e q u é r a n t est a l i m e n t é de force p e n d a n t sa 
grève de la faim ne doit pas r e p r é s e n t e r un t r a i t e m e n t d é p a s s a n t le seuil 
m i n i m u m de grav i té envisagé pa r la j u r i s p r u d e n c e de la C o u r sur 
l 'ar t icle 3 de la Conven t i on . La C o u r e x a m i n e r a ces ques t i ons tou r à tour . 

95. Elle relève d ' e m b l é e q u e le r e q u é r a n t ne p r é t e n d pas q u ' o n a u r a i t 
dû le laisser sans n o u r r i t u r e ou m é d i c a m e n t s m ê m e si cela pouvai t 
e n t r a î n e r la m o r t . L ' i n t é re s sé dit en r evanche qu ' i l n 'y avait a u c u n e 
nécess i té médica le de l ' a l i m e n t e r de force en l ' absence d ' e x a m e n s 
m é d i c a u x , de tes ts p e r t i n e n t s ou d ' a u t r e s d o c u m e n t s p r o u v a n t à 
suffisance ce t t e nécess i té . Il a l lègue que la décis ion de l ' a l imen te r de 
force é ta i t fondée sur l ' analyse du t a u x d ' a cé tone d a n s ses u r ines . Il 
sout ien t en o u t r e q u e l ' a l i m e n t a t i o n de force avait p o u r bu t de l 'humi l ie r 
et de le pun i r , l 'objectif é t a n t de lui faire a r r ê t e r la grève de la faim et , en 
cas de refus, de lui infliger de vives souffrances phys iques . 

96. La C o u r p r e n d no t e de la déc l a r a t i on du G o u v e r n e m e n t 
c o n c e r n a n t l 'é ta t de s a n t é sa t i s fa i sant du r e q u é r a n t p e n d a n t la d é t e n t i o n 
( p a r a g r a p h e 91 ci-dessus) . Le G o u v e r n e m e n t n ' a y a n t pas fourni le 
« r a p p o r t écrit de la commiss ion médica le c o n s t a t a n t u n e agg rava t i on 
r i s q u a n t de deven i r mor t e l l e de l ' é ta t de s an t é [du r e q u é r a n t ] » et « la 
décis ion [du] chef de l ' é t ab l i s semen t [carcéra l ] » qu i é t a i en t obl iga to i res 
en ve r tu du déc re t du 4 m a r s 1992 ( p a r a g r a p h e 62 c i -dessus) , la C o u r 
conclut qu ' i l n ' a pas d é m o n t r é qu ' i l y ait eu une «nécess i t é m é d i c a l e » 
é tabl ie p a r les a u t o r i t é s i n t e r n e s d ' a l i m e n t e r le r e q u é r a n t de force. Elle 
ne peu t donc q u e p a r t i r de l ' hypothèse q u e l ' a l imen ta t i on forcée avai t un 
c a r a c t è r e a r b i t r a i r e . Les g a r a n t i e s p rocédu ra l e s n 'on t pas é té r e s p e c t é e s , 
c o m p t e t e n u du refus de se n o u r r i r q u e le r e q u é r a n t avai t opposé en tou t e 
consc ience , lo r sque le t r a i t e m e n t forcé lui a é té a d m i n i s t r é con t r e son g ré . 
O n ne peu t p a r c o n s é q u e n t pas d i re que les a u t o r i t é s a i en t agi d a n s son 
in t é rê t s u p é r i e u r en l ' a l i m e n t a n t de force. 
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97. Q u a n t à la m a n i è r e dont le r e q u é r a n t a é té a l i m e n t é , la C o u r 
p r é s u m e , eu égard a u x a r g u m e n t s p r é s e n t é s p a r les p a r t i e s , q u e les 
a u t o r i t é s se sont conformées aux moda l i t é s de l ' a l i m e n t a t i o n de force 
p révues d a n s le déc re t de 1992 ( p a r a g r a p h e 62 ci -dessus) . Toutefo is , les 
moyens de c o n t r a i n t e employés ( m e n o t t e s , é c a r t e u r buccal 
(pomoposuiupwecPi) et t ube en caou tchouc spécial inséré dans 
l 'œsophage ) , m o y e n n a n t le recours à la c o n t r a i n t e en cas de rés i s t ance , 
peuven t s ' analyser en actes de t o r t u r e au sens de l 'ar t icle 3 de la 
Conven t ion , en l ' absence de nécess i té médica le ( p a r a g r a p h e 63 ci-dessus 
- c o n t r a i n t e s conformes aux règles p é n i t e n t i a i r e s e u r o p é e n n e s ) . 

98. En l 'espèce, la C o u r cons idère que l ' a l i m e n t a t i o n de force à 
laquel le le r e q u é r a n t a é té soumis à l 'aide des moyens prévus p a r le 
déc re t , en dép i t de sa r é s i s t ance et sans q u e le G o u v e r n e m e n t ait fourni 
de jus t i f ica t ion méd ica l e , a cons t i tué u n t r a i t e m e n t grave m é r i t a n t la 
qual i f ica t ion de t o r t u r e . 

99. A la l umiè r e de ce qui p récède , la C o u r e s t ime qu ' i l y a eu violat ion 
de l 'ar t icle 3 de la Conven t ion . 

2. Dit, à l ' u n a n i m i t é , qu ' i l y a eu violat ion de l 'ar t icle 3 de la Conven t ion à 
ra ison de l ' a l i m e n t a t i o n de force du r e q u é r a n t , laquel le peu t ê t re 
qual if iée de t o r t u r e ; 

Fai t en angla i s , puis c o m m u n i q u é pa r écri t le 5 avril 2005, en 
appl ica t ion de l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

P A R C E S M O T I F S , L A C O U R 

(...) 

(...) 

S. DOLLÉ 
Greff ière 

J . -P . COSTA 
Prés iden t 

(...) 
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SOMMAIRE1 

Régime spécial de détention tendant à couper tout l ien entre le détenu et 
son milieu criminel d'origine et impliquant des restrictions aux visites 
familiales 

Article 3 

Traitement inhumain - Peine inhumaine - Conditions de la détention - Régime spécial de 
détention tendant à couper tout lien entre le détenu et son milieu criminel d'origine et 
impliquant des restrictions aux visites familiales - Gravité des infractions commises - Notion 
d'isolement 

Article 8 

Vie familiale - Régime spécial de détention appliqué à un ancien mafieux - Restrictions aux 
visites familiales d'un détenu — Ingérence — Prévue par la loi — Défense de l'ordre — Prévention 
des infractions pénales - Nécessaire dans une société démocratique 

* * 

Au terme d'une procédure pénale, le requérant fut condamné à la réclusion à 
perpétuité pour de graves infractions. Compte tenu de la dangerosité de 
l'intéressé, le ministre de lajustice prit un arrêté lui imposant pendant un an un 
régime spécial de détention pour des raisons d'ordre et de sécurité publics. A 
l'époque, ce régime interdisait, notamment, les activités culturelles, récréatives 
et sportives, les activités de travail, les contacts sociaux autres qu'avec la famille 
et les sorties de la cellule plus de deux heures par jour. Par la suite, il fut assoupli 
conformément à un arrêt de la Cour constitutionnelle concernant, entre autres, le 
temps passé hors de la cellule, les contacts sociaux et les activités de travail. Le 
requérant fut soumis à ce régime du 29 avril 1993 au 4 septembre 2003. 

1. Article 3 : l'interdiction de contacts avec d'autres détenus pour des raisons de 
sécurité, de discipline et de protection ne constitue pas en elle-même une forme de 
traitement inhumain. En l'espèce, le requérant a été soumis à un régime spécial de 
détention impliquant une série de restrictions à ses contacts sociaux et ses 
activités. Cependant, la mise en œuvre de ce régime, due à des infractions très 
graves, particulièrement des crimes liés à la mafia, se justifiait par des impératifs 
pratiques et de sécurité. Par ailleurs, ce régime a été allégé à la suite d'un arrêt de 
la Cour constitutionnelle sur la question. A cet égard, la circulaire d'application 
fait état du souci des autorités italiennes de trouver un juste équilibre entre les 
droits des détenus soumis au régime spécial et les problèmes pratiques des 
autorités pénitentiaires. Dès lors, au vu de l'âge et de l'état de santé du 

1. R é d i g é p a r le g re f fe , il n e lie p a s la C o u r . 
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requérant, le régime de détention qu'a subi celui-ci n'a pas atteint le minimum 
nécessaire de gravité pour tomber sous le coup de l'article 3 : défaut manifeste de 
fondement. 
2. Article 8: les restrictions au nombre des visites familiales et les mesures de 
surveillance de ces visites constituent indéniablement une ingérence dans le droit 
du requérant au respect de sa vie familiale. Ces mesures étaient prévues par la loi 
et poursuivaient les buts légitimes de la défense de l'ordre et de la sûreté publique, 
et de la prévention des infractions pénales. Quant à la nécessité de cette ingérence, 
le régime spécial de détention tend à couper les liens entre les personnes 
concernées et leur milieu criminel d'origine. Or on ne saurait douter de la 
nécessité de l'application de ce régime au requérant, qui y a été soumis en raison 
d'infractions très graves, particulièrement de crimes liés à la mafia. En outre, 
l'intéressé n'a pas subi des restrictions aux visites familiales pendant toute la 
durée de la mise en œuvre de ce régime, ce qui traduit le souci des autorités 
italiennes de trouver un juste équilibre entre les droits du requérant et les buts 
visés par le régime spécial. Dès lors, les restrictions au droit du requérant au 
respect de sa vie familiale ne sont pas allées au-delà de ce qui, dans une société 
démocratique, est nécessaire à la défense de l'ordre et de la sûreté publique et à 
la prévention des infractions pénales: défaut manifeste de fondement. 
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(...) 

E N F A I T 

Le r e q u é r a n t , M. Giovann i Bas tone , est u n r e s so r t i s san t i ta l ien né en 
1943 et d é t e n u à la pr ison de S u l m o n a . Il est r e p r é s e n t é d e v a n t la C o u r 
pa r M'' A. Ga i to , avocat à R o m e . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , tels qu ' i l s on t é t é exposés p a r les pa r t i e s , peuven t 
se r é s u m e r c o m m e suit . 

/. Les poursuites pénales 

Le r e q u é r a n t fut c o n d a m n é le 19 j u i n 1993 pa r la cour d 'ass ises de 
T r a p a n i à v ingt-c inq ans et six mois de réclusion, n o t a m m e n t sur le chef 
de compl ic i té d 'homic ide q u a n t au m e u r t r e de F .D. c o m m i s le 30 jui l le t 
1981. Le p a r q u e t et le r e q u é r a n t r e l evè ren t appe l de ce t t e décision. Le 
3 m a r s 1995, la cour d 'ass ises d ' appe l de P a l e r m e infl igea au r e q u é r a n t 
une pe ine de réclus ion à p e r p é t u i t é . Le 6 d é c e m b r e 1995, la C o u r de 
cassa t ion accueil l i t les pourvois du p a r q u e t et du r e q u é r a n t , cassa l ' a r rê t 
d ' appe l et renvoya l 'affaire à la d e u x i è m e sect ion de la cour d 'assises 
d ' appe l de P a l e r m e . Pa r un a r r ê t du 27 s e p t e m b r e 1997, ap r è s avoir 
r enouve lé les d é b a t s et a d m i s des p r euves , la cour re je ta l 'appel du 
r e q u é r a n t , accueil l i t d a n s sa quas i - to ta l i t é celui du p a r q u e t et conf i rma 
la pe ine de réc lus ion à p e r p é t u i t é . Saisie p a r le p a r q u e t et le r e q u é r a n t , 
la C o u r de cassa t ion cassa l ' a r rê t d ' appe l n o t a m m e n t p o u r défaut de 
mot iva t ion q u a n t au mobi le du c r i m e , à l ' éva lua t ion de c e r t a i n e s p reuves 
et à l ' appl ica t ion des c i r cons tances a t t é n u a n t e s . P a r un a r r ê t du 31 ma i 
2000, a p r è s avoir renouvelé p a r t i e l l e m e n t les d é b a t s , a d m i s de nouvelles 
p reuves et re je té pour l a rd ive té la d e m a n d e du r e q u é r a n t qu i visait à 
l ' ob ten t ion de l ' appl ica t ion de la p r o c é d u r e a b r é g é e (rito abbreviato), la 
cour d 'ass ises d ' appe l de P a l e r m e conf i rma la pe ine de réclus ion à 
p e r p é t u i t é . Elle e s t i m a prouvée la r e sponsab i l i t é péna l e du r e q u é r a n t et 
inappl icab les les c i r cons tances a t t é n u a n t e s . Le r e q u é r a n t se pourvu t en 
cassa t ion , c o n t e s t a n t e n t r e a u t r e s l ' aggrava t ion de la pe ine et la 
c o m p é t e n c e de la j u r id i c t ion de renvoi q u a n t au r e n o u v e l l e m e n t des 
d é b a t s . P a r un a r r ê t du 2 février 2001 , déposé le 19 avril 2002, la h a u t e 
ju r id ic t ion le d é b o u t a car , d ' une p a r t , la cour d 'ass ises d ' appe l avait 
accueil l i l ' appel du p a r q u e t c o n c e r n a n t la ques t i on des c i rcons tances 
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a t t é n u a n t e s et l ' aggrava t ion de la pe ine é ta i t donc possible et , d ' a u t r e 
p a r t , se lon la j u r i s p r u d e n c e c o n s t a n t e , la j u r i d i c t i on de renvoi avai t les 
m ê m e s pouvoirs de décision q u e celle dont la décis ion avait é té a n n u l é e . 

2. L'application du régime spécial de détention 

A u p a r a v a n t , le r e q u é r a n t avai t é té c o n d a m n é p a r la cour d 'ass ises 
d ' appe l de T u r i n à q u a t o r z e ans de réclus ion p o u r la t en t a t i ve d 'homic ide 
c o m m i s e en m a r s 1981 sur la p e r s o n n e de F.D. 

Le 29 avril 1993, c o m p t e t e n u de la d a n g e r o s i t é du r e q u é r a n t , le 
m i n i s t r e de la J u s t i c e pri t un a r r ê t é lui i m p o s a n t p o u r u n e pér iode d ' u n e 
a n n é e le r é g i m e spécial de d é t e n t i o n prévu pa r l 'ar t ic le 41 bis, a l inéa 2, de 
la loi n" 354 du 26 ju i l l e t 1975 sur l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e («la loi 
n" 354 /1975») . Modif iée pa r la loi n° 356 du 7 aoû t 1992, ce t t e d ispos i t ion 
p e r m e t la suspens ion to ta le ou pa r t i e l l e de l ' appl ica t ion du r é g i m e n o r m a l 
de d é t e n t i o n lo r sque des ra isons d ' o r d r e et de sécur i t é publics l ' ex igent . 

C e t a r r ê t é imposa i t les r e s t r i c t ions s u i v a n t e s : 
- l imi ta t ion des e n t r e v u e s avec des m e m b r e s de la famille (au 

m a x i m u m u n e p a r mois p e n d a n t une h e u r e ) ; 
- i n t e rd ic t ion d ' e n t r e v u e s avec des t iers ; 
- in te rd ic t ion d 'u t i l i ser le t é l é p h o n e ; 
- i n t e rd ic t ion de recevoir ou d 'envoyer des s o m m e s d ' a r g e n t au-de là 

d ' un m o n t a n t d é t e r m i n é ; 
- i n t e rd ic t ion de recevoir de l ' ex t é r i eu r des p a q u e t s c o n t e n a n t a u t r e 

chose q u e du l inge ; 
- in te rd ic t ion d ' o rgan i s e r des act iv i tés cu l tu re l l e s , r éc réa t ives et 

spor t ives ; 
- i n t e rd ic t ion d 'é l i re un r e p r é s e n t a n t des d é t e n u s et d ' ê t r e élu 

c o m m e tel ; 
- i n t e rd ic t ion d ' exe rce r des act iv i tés a r t i s a n a l e s ; 
- i n t e rd i c t ion d ' a c h e t e r des a l i m e n t s qui r e q u i è r e n t u n e cu i s son ; et 
- in te rd ic t ion de pas se r plus de deux h e u r e s en plein air . 
Pa r l ' a r rê t n" 376 des 26 novembre -5 d é c e m b r e 1997 la C o u r 

cons t i tu t ionne l l e a réaf f i rmé q u e l 'ar t icle 41 bis é ta i t compa t ib l e avec la 
C o n s t i t u t i o n , tou t en modif iant et p réc i san t l ' i n t e r p r é t a t i o n à d o n n e r à 
ce t t e d isposi t ion. La cour a n o t a m m e n t cons idéré q u e les a r r ê t é s 
i m p o s a n t le r é g i m e spécial deva ien t s ' appuye r sur des ra i sons concrè tes 
d ' o r d r e et de s écu r i t é publics et q u e les décis ions de p r o r o g e r un tel 
r é g i m e deva ien t é g a l e m e n t se fonder sur des moti fs suffisants et 
i n d é p e n d a n t s de ceux qui en ava ien t jus t i f ié l ' imposi t ion . La cour a 
soul igné q u e le r é g i m e spécial ne devai t pas r e p r é s e n t e r u n t r a i t e m e n t 
i n h u m a i n ni e m p ê c h e r la r é in se r t i on du d é t e n u , au m é p r i s de l 'ar t icle 27 
de la C o n s t i t u t i o n . Elle a précisé toutefois q u ' à a u c u n m o m e n t ne cessai t 
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de s ' app l ique r l 'ar t ic le 13 de la loi sur l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e , aux 
t e r m e s d u q u e l le t r a i t e m e n t a u q u e l est soumis le d é t e n u doit r e s p e c t e r sa 
p e r s o n n a l i t é et q u ' u n p r o g r a m m e de r é é d u c a t i o n doi t ê t r e é tab l i et 
a d a p t é su ivant l 'observa t ion scient i f ique de la p e r s o n n a l i t é du d é t e n u et 
en co l l abora t ion avec lui. 

Le 20 février 1998, en app l ica t ion des pr inc ipes énoncés pa r la C o u r 
cons t i tu t ionne l l e d a n s l ' a r rê t n" 376/1997, le d é p a r t e m e n t de 
l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e du m i n i s t è r e de la J u s t i c e a ad re s sé u n e 
l e t t r e c i rcula i re aux d i r e c t e u r s des é t a b l i s s e m e n t s p é n i t e n t i a i r e s au sujet 
de l ' o rgan i sa t ion des q u a r t i e r s r e g r o u p a n t les d é t e n u s soumis au r ég ime 
spécial . C e t t e c i rcula i re c o n t e n a i t , e n t r e a u t r e s , les ins t ruc t ions 
su ivan tes : 

- les moda l i t é s de la p r o m e n a d e en plein air ont é té mod i f i ées ; la 
d u r é e a é té po r t ée à q u a t r e h e u r e s p a r j o u r , avec la nécess i té c e p e n d a n t 
de veil ler à ce q u e la p r o m e n a d e ne dev ienne pas l 'occasion de r e n c o n t r e s 
ou de con tac t s avec d ' a u t r e s m e m b r e s p r é s u m é s de la maf i a ; 

- la c r éa t i on d ' u n e ou p lus ieurs salles r é se rvées aux act ivi tés sociales, 
cu l tu re l l e s et r éc réa t ives a é té p révue d a n s c h a q u e q u a r t i e r de s t i né à 
l 'affectat ion à c a r a c t è r e défini t i f ou pour des ra isons s an i t a i r e s , de 
d é t e n u s soumis au r é g i m e spéc ia l ; 

- p o u r ce qui est des act ivi tés de t rava i l , lorsqu ' i l est imposs ib le de 
prévoir des é q u i p e m e n t s d a n s un pén i t enc i e r , les d é t e n u s devron t 
pouvoir avoir accès aux locaux prévus à cet effet d a n s d ' a u t r e s 
é t a b l i s s e m e n t s p é n i t e n t i a i r e s , selon des m o d a l i t é s p e r m e t t a n t d ' exc lure 
tou te éven tua l i t é de r e n c o n t r e s ou con tac t s avec d ' a u t r e s m e m b r e s 
p r é s u m é s de la mafia ; 

- les e n t r e t i e n s avec les en fan t s m i n e u r s de seize ans peuven t avoir 
lieu sans paroi v i t r é e ; si l ' en t r e t i en se dé rou le en p ré sence d ' a u t r e s 
pe r sonnes , l ' absence de paro i v i t r ée n ' es t au to r i s ée q u e p o u r les visites 
d ' en fan t s et ne peu t excéde r le s ix ième de la d u r é e to ta le de l ' en t re t i en . 

L ' app l i ca t ion du r ég ime spécial fut p ro rogée p o u r des pér iodes 
successives de six mois j u s q u ' a u 4 s e p t e m b r e 2003. Les res t r i c t ions 
furent c e p e n d a n t assoupl ies , u n e p r e m i è r e fois le 3 j u i n 1997, avec 
l ' au to r i sa t ion de t é l é p h o n e r une h e u r e p a r mois aux m e m b r e s de la 
famille à défau t d ' e n t r e v u e s avec ceux-ci . Puis , le 8 j u i n 1998, le min i s t r e 
de la J u s t i c e a n n u l a la l im i t a t i on de la d u r é e des p r o m e n a d e s . C e t t e 
res t r i c t ion fut toutefois r é i n t r o d u i t e le 28 d é c e m b r e 2002, mais de façon 
a l légée , car le min i s t r e de la J u s t i c e l imi ta à q u a t r e h e u r e s pa r j o u r la 
pé r iode de t e m p s passée hors de la cel lule , dont deux h e u r e s en plein air. 
Il r e s sor t du doss ier q u e le r e q u é r a n t a é té soumis aud i t r é g i m e du 29 avril 
1993 au 4 s e p t e m b r e 2003. 

(...) 
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G R I E F S 

1. Invoquan t l 'ar t ic le 3 de la Conven t ion , le r e q u é r a n t sou t i en t q u e , du 
fait de l ' appl ica t ion du r é g i m e spécial de d é t e n t i o n , il est soumis d e p u i s 
l o n g t e m p s à des pe ines i n h u m a i n e s et d é g r a d a n t e s et s u p é r i e u r e s à 
celles p révues pa r la loi à l ' époque à laquel le les faits r e p r o c h é s ont é té 
c o m m i s . 

2. I nvoquan t l 'ar t icle 8 de la C o n v e n t i o n , le r e q u é r a n t se p la in t des 
res t r i c t ions i n i n t e r r o m p u e s à son droi t au respec t de sa vie familiale et 
de sa c o r r e s p o n d a n c e décou lan t de l ' appl ica t ion dud i t r é g i m e spécial . 

E N D R O I T 

1. Le r e q u é r a n t e s t ime q u e l ' appl ica t ion p ro longée du r é g i m e spécial 
prévu à l 'ar t icle 41 bis de la loi n" 354/1975 a e n t r a î n é une viola t ion de 
l 'ar t icle 3 de la C o n v e n t i o n , ainsi libellé : 

« N u l n e p e u t ê t r e s o u m i s (...) à d e s p e i n e s o u t r a i t e m e n t s i n h u m a i n s ou 
d é g r a d a n t s . » 

Selon le G o u v e r n e m e n t , c o m p t e t enu du n o m b r e de c o n d a m n a t i o n s 
p rononcées à l ' encon t r e du r e q u é r a n t , l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e , 
d a n s l 'exercice de son pouvoir d i s c r é t i onna i r e , a e s t imé devoir s u s p e n d r e 
c e r t a i n e s règles o r d i n a i r e s c o n c e r n a n t n o t a m m e n t les re la t ions sociales 
p r o p r e m e n t d i tes du d é t e n u et r e s t r e i n d r e les e n t r e t i e n s de visu et pa r 
t é l éphone avec les m e m b r e s de sa famil le . Le fait q u e l ' exécut ion de la 
pe ine impl ique des moda l i t é s de d é t e n t i o n plus c o n t r a i g n a n t e s est 
justifié, t an t p a r le besoin de s a u v e g a r d e r l 'o rdre et la sécur i t é q u e p a r la 
d a n g e r o s i t é du d é t e n u . 

Le G o u v e r n e m e n t cons idère que les res t r i c t ions p révues p a r l 'ar­
ticle 41 bis de la loi n° 354/1975 ne sont pas suff isantes p o u r const i ­
t u e r un t r a i t e m e n t i n h u m a i n qu i , à j u s t e t i t r e , n 'es t pas a d m i s 
p a r la C o n s t i t u t i o n i t a l i enne , ou , en t o u t cas , p o u r e n t r a î n e r des l imi­
t a t i ons injustifiées à la l iber té pe r sonne l l e du d é t e n u . 

Le r e q u é r a n t aff i rme pour sa pa r t q u e la p ro roga t ion des a r r ê t é s 
d ' app l ica t ion du r ég ime spécial de d é t e n t i o n est a u t o m a t i q u e et 
i n d é p e n d a n t e du c o m p o r t e m e n t du d é t e n u , ce qui cons t i tue un 
t r a i t e m e n t i n h u m a i n e t d é g r a d a n t au sens de l 'ar t ic le 3 d e la Conven t ion . 

L a C o u r rappe l le que , pour t o m b e r sous le coup de l 'ar t ic le 3, u n 
t r a i t e m e n t doit a t t e i n d r e un m i n i m u m de g rav i t é . L ' app réc i a t i on de ce 
m i n i m u m est re la t ive pa r e s s e n c e ; elle d é p e n d de l ' ensemble des 
d o n n é e s de la cause , n o t a m m e n t de la n a t u r e et du con t ex t e du 
t r a i t e m e n t a ins i q u e de sa d u r é e , de ses effets phys iques ou m e n t a u x 
ainsi q u e , parfois , du sexe , de l 'âge et de l ' é ta t de s a n t é de la p e r s o n n e 
c o n c e r n é e ( a r r ê t s Irlande c. Royaume-Uni, 18 j a n v i e r 1978, sér ie A n" 25, 
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p. 65 , § 162, et Tyrer c. Royaume-Uni, 25 avril 1978, sér ie A n" 26, pp. 14-15, 
§§ 29-30). D a n s ce t t e pe rspec t ive , il ne suffit pas q u e le t r a i t e m e n t 
c o m p o r t e des a spec t s d é s a g r é a b l e s (Guzzardi c. Italie, a r r ê t d u 6 n o v e m b r e 
1980, sér ie A n" 39, p . 40, § 1 0 7 ) . 

La C o u r a déjà eu à s t a t u e r su r la ques t i on de la compa t ib i l i t é du 
r é g i m e spécial de d é t e n t i o n avec l 'ar t ic le 3 de la Conven t i on (Indelicato 
c. Italie ( d é c ) , n" 31 143/96, 6 ju i l le t 2000) . En l 'espèce, elle observe q u e le 
r e q u é r a n t n 'a pas é té exposé , d a n s le c ad re d u r é g i m e spécial de d é t e n t i o n 
prévu à l 'ar t icle 41 bis de la loi n" 354/1975, à un i so lement sensor ie l ni à un 
i so lement social absolu, mais à un i so lement social relatif, du fait de 
l ' impossibi l i té d 'avoir des con tac t s avec des d é t e n u s soumis à un rég ime 
d e d é t e n t i o n di f férent , et d e l ' in te rd ic t ion de recevoir d e s visi tes de 
p e r s o n n e s a u t r e s q u e les m e m b r e s de sa famille et de t é l é p h o n e r . S'il est 
vra i q u e ses con tac t s é t a i en t ainsi l imi tés , on ne sau ra i t p a r l e r à ce propos 
d ' i so l emen t . 

L a C o u r r appe l l e q u e l ' i so lement sensor ie l comple t c o m b i n é à un 
i so lement social to ta l peut d é t r u i r e la p e r s o n n a l i t é et cons t i t ue une 
forme de t r a i t e m e n t i n h u m a i n qui ne sau ra i t se justifier pa r les 
ex igences de la sécur i t é ou tout a u t r e motif. Pa r c o n t r e , l ' in te rd ic t ion de 
con tac t s avec d ' a u t r e s d é t e n u s p o u r des ra isons de sécu r i t é , de discipline 
et de p ro t ec t i on ne cons t i t ue pas en e l l e -même u n e forme de pe ine ou de 
t r a i t e m e n t i n h u m a i n s (voir, e n t r e a u t r e s , Messina c. Italie (n" 2) ( d é c ) , 
n" 25498/94, C E D H 1999-V, et Dhoest c. Belgique, n" 10448/83, r a p p o r t de 
la C o m m i s s i o n du 14 ma i 1987, Décis ions et r a p p o r t s 55 , p . 42, § 116). 

O r , d a n s la p r é s e n t e affaire, la f r équence des e n t r e t i e n s du r e q u é r a n t 
avec sa famille a é g a l e m e n t é té r é d u i t e , le t ravai l a r t i s a n a l en cellule ainsi 
q u e t ou t e s act ivi tés récréa t ives et spor t ives nécess i t an t des con tac t s avec 
d ' a u t r e s d é t e n u s lui ont é té i n t e rd i t s , les p r o m e n a d e s ont é t é l imi tées e t 
ses possibi l i tés de recevoir c e r t a i n s a l i m e n t s et objets d e l ' ex t é r i eu r ont 
é g a l e m e n t é té s u p p r i m é e s . 

La C o u r soul igne toutefois q u e le r e q u é r a n t a é té soumis au r ég ime 
spécial en ra ison d ' infract ions t r è s graves , p a r t i c u l i è r e m e n t de c r imes 
liés à la maf ia , dont il a déjà é té r econnu coupab le ou dont il est toujours 
accusé . II lui a é té in t e rd i t d ' o rgan i s e r des act ivi tés cu l tu re l l e s , sport ives et 
r éc réa t ives d a n s la m e s u r e où des r e n c o n t r e s avec les a u t r e s d é t e n u s 
a u r a i e n t pu ê t r e ut i l isées pour r e p r e n d r e contac t avec les s t r u c t u r e s 
d ' o rgan i sa t i ons c r imine l les . Il en va de m ê m e p o u r les p r o m e n a d e s . Le 
r e q u é r a n t n 'a pas d é m o n t r é q u e ce t t e décis ion des a u t o r i t é s i t a l i ennes 
é ta i t s ans f o n d e m e n t ou d é r a i s o n n a b l e . La C o u r reconna î t pa r a i l leurs 
les difficultés p r a t i q u e s décou l an t de l ' o rgan isa t ion pe r sonna l i s ée d e 
tel les ac t iv i tés pour u n e pa r t i e s e u l e m e n t des d é t e n u s d ' u n e pr i son , voire 
p o u r c h a q u e d é t e n u s é p a r é m e n t . 

Pour ce qui est p lus p r é c i s é m e n t de la suspens ion du t rava i l , la C o u r 
no te q u e le r é g i m e spécial n ' e n t r a î n e n o r m a l e m e n t q u e l ' in te rd ic t ion 
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d ' exe rce r des act iv i tés a r t i s a n a l e s i m p l i q u a n t l 'u t i l i sa t ion d 'out i ls 
d a n g e r e u x et , en effet, le r e q u é r a n t ne p r é t e n d pas avoir é t é l 'objet d ' une 
in t e rd ic t ion absolue de t ravai l le r . Elle cons idère q u e l ' in te rd ic t ion 
par t i e l l e don t il a é t é l 'objet est jus t i f i ab le , ca r l 'on ne sau ra i t sous-
e s t i m e r les r i sques posés pa r la p ré sence d 'out i l s d a n g e r e u x d a n s un 
q u a r t i e r de h a u t e sécur i t é d ' u n e pr ison. 

P a r a i l leurs , la C o u r observe q u ' à p a r t i r de février 1998 ce r é g i m e a é té 
a l légé à la su i te de l ' a r rê t de la C o u r cons t i tu t ionne l l e du 26 n o v e m b r e 
1997. Elle soul igne q u e la c i rcula i re du 20 février 1998 fait é t a t du souci 
des a u t o r i t é s i t a l i ennes de t rouver un j u s t e équ i l ib re e n t r e les d ro i t s des 
d é t e n u s soumis au r é g i m e spécial et les p rob l èmes p r a t i q u e s des a u t o r i t é s 
p é n i t e n t i a i r e s vis-à-vis des modif icat ions du r é g i m e . C e t t e c i rcula i re vise 
n o t a m m e n t à é t e n d r e la pé r iode passée hors de la cel lule , à a u g m e n t e r les 
ac t iv i tés p r a t i q u é e s en c o m m u n et à favoriser les con tac t s avec les 
m e m b r e s de la famille (voir la p a r t i e n" 2 du t i t re «A. Les c i rcons tances 
d e l ' e spèce» c i -dessus) . 

Dès lors, la C o u r e s t i m e , au vu de l 'âge et de l ' é ta t de s a n t é du 
r e q u é r a n t , qu i n ' a l l ègue pas avoir subi des conséquences phys iques ou 
psychologiques pré judic iab les , q u e le r ég ime de d é t e n t i o n p révu pa r 
l 'ar t ic le 41 bis de la loi n° 354/1975 , qu i a pr is fin le 4 s e p t e m b r e 2003, n 'a 
pas a t t e i n t le m i n i m u m nécessa i re de gravi té pour t o m b e r sous le coup de 
l 'ar t ic le 3 de la Conven t i on . 

Il s ' ensui t q u e ce gr ief est m a n i f e s t e m e n t ma l fondé et doit ê t r e re je té 
en app l ica t ion de l 'ar t icle 35 § 4 de la Conven t ion . 

2. a) Le r e q u é r a n t se p la in t de ce q u e l ' appl ica t ion con t inue du 
r é g i m e spécial de d é t e n t i o n cons t i t ue u n e a t t e i n t e à son droi t au respec t 
de sa vie famil iale . Il invoque l 'ar t icle 8 de la C o n v e n t i o n , ainsi libellé : 

« 1. T o u t e p e r s o n n e a d r o i t a u r e s p e c t d e s a v ie p r i v é e et f a m i l i a l e , d e s o n d o m i c i l e e t 
d e sa c o r r e s p o n d a n c e . 

2. Il n e p e u t y avo i r i n g é r e n c e d ' u n e a u t o r i t é p u b l i q u e d a n s l ' e x e r c i c e de ce d r o i t q u e 
p o u r a u t a n t q u e c e t t e i n g é r e n c e est p r é v u e p a r la loi e t q u ' e l l e c o n s t i t u e u n e m e s u r e q u i , 
d a n s u n e s o c i é t é d é m o c r a t i q u e , es t n é c e s s a i r e à la s é c u r i t é n a t i o n a l e , à la s û r e t é 
p u b l i q u e , a u b i e n - ê t r e é c o n o m i q u e d u p a y s , à la d é f e n s e d e l ' o r d r e et à la p r é v e n t i o n 
d e s i n f r a c t i o n s p é n a l e s , à la p r o t e c t i o n d e la s a n t é ou d e la m o r a l e , ou à la p r o t e c t i o n 
d e s d r o i t s e t l i b e r t é s d ' a u t r u i . » 

Selon le G o u v e r n e m e n t , la m e s u r e du min i s t r e de la J u s t i c e mot ivée 
c o n f o r m é m e n t à l 'ar t icle 41 bis de la loi n" 354/1975 n 'es t a d o p t é e 
q u ' a p r è s avoir e n t e n d u le m a g i s t r a t c o m p é t e n t et pris des 
r e n s e i g n e m e n t s a u p r è s des a u t o r i t é s d ' e n q u ê t e spécia l isées . Le 
r e n o u v e l l e m e n t de la m e s u r e n 'es t pas a u t o m a t i q u e et m é c a n i q u e . En 
effet, elle doit ê t r e r évoquée lorsqu ' i l s ' avère q u e t o u t e possibil i té p o u r le 
d é t e n u ou l ' i n t e rné de g a r d e r des con tac t s avec les associa t ions 
c r imine l les , t e r r o r i s t e s ou a n t i g o u v e r n e m e n t a l e s n 'ex is te plus . 
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Le G o u v e r n e m e n t relève é g a l e m e n t que l ' appl ica t ion suivie des 
m e s u r e s spéciales de d é t e n t i o n t i en t c o m p t e des pa r t i cu l a r i t é s de c h a q u e 
cas conc re t , ce qui impose à l ' au to r i t é u n e ac tua l i sa t ion c o n s t a n t e des 
c i rcons tances pa r t i cu l i è r e s , qui ne d é p e n d e n t pas d i r e c t e m e n t des faits 
ayan t e n t r a î n é la c o n d a m n a t i o n , mais des c i r cons tances p o s t é r i e u r e s à 
celle-ci - en pa r t i cu l i e r la conse rva t ion des con tac t s avec des 
o r g a n i s a t i o n s c r imine l les e x t é r i e u r e s - , qu i d é p e n d e n t d e la vo lonté du 
c o n d a m n é . 

Le r e q u é r a n t note p o u r sa p a r t q u e l ' appl ica t ion p ro longée du r ég ime 
spécial prévu à l 'ar t icle 41 bis de la loi n" 354/1975 impl ique un grave 
sacrifice d e sa vie fami l ia le , d ' a u t a n t plus q u e ce r é g i m e a é t é mis en 
œ u v r e sur la p r é s o m p t i o n qu ' i l avait tou jours des r a p p o r t s avec 
l 'associat ion à laque l le il a p p a r t e n a i t douze ou t re ize ans a u p a r a v a n t et 
non sur la base du bon c o m p o r t e m e n t don t il a fait p r euve d u r a n t les 
longues a n n é e s passées en pr ison. 

La C o u r rappe l le d ' e m b l é e q u e t o u t e d é t e n t i o n r égu l i è re au r e g a r d de 
l 'ar t icle 5 de la Conven t i on est suscept ib le d ' e n t r a î n e r une res t r i c t ion à la 
vie pr ivée et famil ia le de l ' i n té ressé . P a r a i l l eu r s , la C o n v e n t i o n n ' accorde 
pas aux d é t e n u s le dro i t de choisir le lieu de d é t e n t i o n , et la s é p a r a t i o n et 
l ' é lo ignement du d é t e n u de sa famille cons t i t uen t des conséquences 
inévi tables de la d é t e n t i o n . N é a n m o i n s , le fait de d é t e n i r une p e r s o n n e 
d a n s u n e p r i son é lo ignée d e sa famil le à tel po in t q u e t o u t e visi te se 
révèle en réa l i té t r è s difficile, voire imposs ib le , peu t d a n s ce r t a ines 
c i rcons tances cons t i t ue r une i ngé rence d a n s sa vie famil ia le , la faculté 
p o u r les m e m b r e s de la famille de r e n d r e visite au d é t e n u é t a n t u n 
f ac t eu r essent ie l p o u r le m a i n t i e n de la vie famil ia le (Ospina Vargas c. 
Italie ( d é c ) , n" 40750/98 , 6 avril 2000) . Il est donc p r imord i a l au respect 
de la vie familiale q u e l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e a ide le d é t e n u à 
m a i n t e n i r un con tac t avec sa famille p roche (Indelicato, décis ion p réc i t ée ) . 

En l 'espèce, le r e q u é r a n t a é t é soumis à u n r é g i m e spécial de d é t e n t i o n 
qu i e n t r a î n e des l imi ta t ions s u p p l é m e n t a i r e s au n o m b r e de visites 
famil iales (une pa r mois) et impose des m e s u r e s de survei l lance de ces 
r e n c o n t r e s (les d é t e n u s sont n o r m a l e m e n t s é p a r é s des v i s i teurs pa r une 
paro i v i t r ée ) . 

Ces res t r i c t ions cons t i t uen t , à n ' e n pas d o u t e r , une i ngé rence dans le 
dro i t du r e q u é r a n t au respec t de s a v i e famil ia le , g a r a n t i pa r l 'ar t ic le 8 § 1 
d e la C o n v e n t i o n . Pare i l l e i ngé rence n ' enf re in t pas la C o n v e n t i o n si elle 
est « p r é v u e pa r la loi», vise un ou des bu t s lég i t imes au r e g a r d du 
p a r a g r a p h e 2 de l 'ar t icle 8 et peu t passer p o u r une m e s u r e «néces sa i r e 
d a n s u n e société d é m o c r a t i q u e » . 

L a C o u r note q u e les m e s u r e s d e sécur i t é ont é t é o r d o n n é e s à 
l ' encon t re du r e q u é r a n t en conformi té avec l 'ar t ic le 41 bis, a l inéa 2, de la 
loi n" 354/1975 et é t a i e n t dès lors « p r é v u e s p a r la loi». Elles poursu iva ien t 
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des objectifs l ég i t imes , à savoir la défense de l 'ordre et de la s û r e t é 
pub l ique , ainsi que la p réven t ion des infract ions péna les . 

Q u a n t à la nécess i té de l ' ingérence d a n s le droi t du r e q u é r a n t au 
respec t de sa vie famil ia le , la C o u r rappe l le q u e , pour revê t i r un 
c a r a c t è r e nécessa i re « d a n s u n e société d é m o c r a t i q u e » , u n e ingé rence 
doit se fonder sur un besoin social i m p é r i e u x , e t n o t a m m e n t d e m e u r e r 
p r o p o r t i o n n é e au bu t l ég i t ime r eche rché (voir, e n t r e a u t r e s , McLeod 
c. Royaume-Uni, a r r ê t du 23 s e p t e m b r e 1998, Recueil des arrêts et décisions 
1998-VII, p . 2791 , § 52, et la décision Indelicato p r éc i t é e ) . 

O r la C o u r relève q u e le r é g i m e prévu à l 'ar t ic le 41 bis t e n d à cou­
pe r les l iens ex i s t an t e n t r e les p e r s o n n e s conce rnées et l eur mil ieu cri­
mine l d 'o r ig ine , afin de m i n i m i s e r le r i sque qu 'e l les ne m a i n t i e n n e n t 
des con tac t s pe r sonne l s avec les s t r u c t u r e s des o rgan i sa t ions c r imine l les . 
En effet, la C o u r no te en pa r t i cu l i e r q u ' a v a n t l ' in t roduc t ion du r é g i m e 
spécial les m e m b r e s de la mafia incarcérés réuss i ssa ien t à g a r d e r leur 
posi t ion au sein de l ' o rgan i sa t ion c r imine l le , à é c h a n g e r des in forma­
t ions avec les a u t r e s d é t e n u s et avec l ' ex té r i eu r , et à o r g a n i s e r et faire 
e x é c u t e r des c r imes à l ' i n t é r i eu r et à l ' ex t é r i eu r des é t a b l i s s e m e n t s 
p é n i t e n t i a i r e s conce rnés . D a n s ce c o n t e x t e , la C o u r l ient c o m p t e 
de la n a t u r e spécif ique du p h é n o m è n e de la c r imina l i t é o rgan i sée , 
n o t a m m e n t de type maf ieux , où les re la t ions famil iales j o u e n t souvent 
un rôle p r imord ia l . P a r a i l leurs , d a n s de n o m b r e u x E t a t s pa r t i e s à la 
Conven t ion , il exis te des r é g i m e s de sécur i t é renforcée à l ' égard des 
d é t e n u s d a n g e r e u x . Ces r é g i m e s ont é g a l e m e n t c o m m e base la mise 
à l 'écar t de la c o m m u n a u t é p é n i t e n t i a i r e , a c c o m p a g n é e d ' u n renforce­
m e n t des cont rô les . D a n s ces c i rcons tances , la C o u r cons idère q u e 
le l ég i s la teur i ta l ien pouvai t r a i s o n n a b l e m e n t e s t imer , face aux condi­
t ions t r è s c r i t iques des e n q u ê t e s sur la mafia m e n é e s pa r les a u t o r i t é s 
i t a l i ennes , que les m e s u r e s i nc r iminées s ' imposa ien t p o u r a t t e i n d r e 
le bu t l ég i t ime visé (Messina c. Italie (n" 2), n" 25498/94, §§ 66-67, C E D H 
2000-X) . 

La C o u r doi t encore e x a m i n e r si l ' appl ica t ion p ro longée du r é g i m e 
spécial est c o m p a t i b l e avec l ' exigence du respec t des d ro i t s g a r a n t i s pa r 
l 'ar t ic le 8 de la Conven t ion . Le r e q u é r a n t a é té soumis aud i t r é g i m e du 
29 avril 1993 au 4 s e p t e m b r e 2003 en ra ison des infrac t ions t r è s graves 
p o u r lesquel les il a é té c o n d a m n é ( t en ta t ive cl compl ic i té d 'homic ide , 
c r imes liés à la maf ia ) . 

Le G o u v e r n e m e n t fait valoir q u e la nécess i té de p ro roge r le r ég ime 
spécial a é té à c h a q u e fois éva luée avec le plus g r a n d soin p a r les 
a u t o r i t é s c o m p é t e n t e s . En o u t r e , la C o u r ne sau ra i t d o u t e r de la 
nécess i té de l ' appl ica t ion du r ég ime spécial car la t en t a t i ve et la 
compl ic i té d ' homic ide figurent b ien p a r m i les c r i m e s qu i jus t i f i en t la 
d é r o g a t i o n au t r a i t e m e n t n o r m a l de d é t e n t i o n au sens de l ' a l inéa 2 de 
l 'ar t icle 41 bis de la loi n" 354/1975. 
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La C o u r note q u e le r e q u é r a n t n ' a pas subi les res t r i c t ions aux visites 
famil ia les décou lan t de l 'ar t ic le 41 bis p e n d a n t t o u t e la d u r é e d e la mise en 
œ u v r e du r ég ime spécial à son e n c o n t r e . En effet, pa r une décis ion r e n d u e 
pa r le min i s t r e de la J u s t i c e le 3 j u i n 1997, le r e q u é r a n t a é t é au tor i sé à 
passe r un appe l t é l é p h o n i q u e d ' u n e h e u r e p a r mois avec les m e m b r e s de 
sa famille à défaut d ' e n t r e v u e s avec ceux-ci . Le r é g i m e spécial a ensu i te 
é t é r évoqué le 4 s e p t e m b r e 2003. 

P o u r la C o u r lesdi tes décis ions t r a d u i s e n t le souci des au to r i t é s 
i t a l i ennes d ' a i de r le r e q u é r a n t à m a i n t e n i r , d a n s la m e s u r e du possible, 
un con tac t avec sa famille p roche , et de t rouver ainsi un j u s t e équi l ibre 
e n t r e les d ro i t s de l ' in té ressé et les bu t s visés pa r le r é g i m e spécial . 

A la l u m i è r e de ces cons idé ra t i ons , la C o u r e s t i m e q u e les res t r i c t ions 
au droi t du r e q u é r a n t au respec t de sa vie familiale ne sont pas a l lées au-
de là de ce qu i , d a n s une société d é m o c r a t i q u e , est nécessa i re à la défense 
de l 'o rdre et de la s û r e t é publicjue et à la p r éven t i on des infract ions 
péna le s , au sens de l 'ar t icle 8 § 2 de la Conven t ion . 

C e gr ie f es t , p a r c o n s é q u e n t , m a n i f e s t e m e n t mal fondé et doi t ê t r e 
re je té en appl ica t ion de l 'ar t icle 35 §§ 3 et 4 de la Conven t i on . 

(...) 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable p o u r le surp lus . 
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SUMMARY' 

Special prison regime designed to sever all ties between the prisoner and his 
original criminal environment and entail ing restrictions on family visits 

Article 3 

Inhuman treatment - Inhuman punishment - Conditions of detention - Special prison regime 
designed to sever all ties between the prisoner and his original criminal environment and 
entailing restrictions on family visits - Seriousness of offences committed - Concept of isolation 

Article 8 

Family life - Special prison regime applied to ex-Mafia member - Restrictions on visits by 
family members - Interference - In accordance with the law - Prevention of disorder -
Prevention of crime - Necessary in a democratic society 

* 
* * 

Following criminal proceedings the applicant was sentenced to life imprisonment 
for serious offences. In view of the danger posed by the applicant, the Minister of 
Justice issued a decree ordering that he be placed for one year under a special 
prison regime for reasons of public order and security. At the time the regime 
prohibited, in particular, cultural, recreational and sporting activities, work, 
social contact with non-family members and the spending of more than two hours 
a day outside the cells. The regime was subsequently relaxed pursuant to a 
Constitutional Court judgment relating, inter alia, to the amount of time spent 
outside the cells, social contacts and work. The applicant was placed under the 
special regime from 29 April 1993 until 4 September 2003. 

Held 
(1) Article 3: The prohibition on contacts with other prisoners on security, 
disciplinary or protective grounds did not in itself amount to inhuman treatment. 
The applicant had been placed under a prison regime which entailed a series of 
restrictions on his social contacts and his activities. However, the application of 
the regime, which had been imposed on the applicant on the basis of the very 
serious Mafia-related offences he had committed, had been justified by pressing 
practical and security considerations. Moreover, the regime had been relaxed as a 
result of a Constitutional Court judgment on the subject. In that connection, a 
circular letter on implementation testified to the concern of the Italian 
authorities to strike a fair balance between the rights of prisoners placed under 
the special regime and the practical difficulties facing the prison authorities. 
Accordingly, in view of the applicant's age and state of health, the regime to 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s not b i n d t h e C o u r t . 
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which he had been subjected had not attained the minimum level of severity for it 
to fall within the scope of Article 3: manifestly ill-founded. 
(2) Article 8: The restrictions on the number of family visits and the measures 
taken to supervise those visits undeniably amounted to interference with the 
applicant's right to respect for his family life. The measures in question had been 
in accordance with the law and had pursued the legitimate aims of preventing 
disorder and crime and protecting public safety. As to whether the interference 
had been necessary, the special prison regime was designed to sever ties between 
the persons concerned and their original criminal environment. There could be no 
doubt as to the necessity of applying the regime to the applicant, who had been 
convicted of Mafia-related offences. In addition, the applicant had not been 
subject to restrictions on family visits for the full period of application of the 
regime, reflecting the concern of the Italian authorities to strike a fair balance 
between his rights and the aims pursued by the special regime. Accordingly, the 
restrictions on the applicant's right to respect for his family life had not gone 
further than was necessary in a democratic society in order to prevent disorder 
and crime and to protect public safety: manifestly ill-founded. 
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T H E F A C T S 

T h e app l i can t , M r Giovann i B a s t o n c , is an I t a l i an na t iona l who was 
born in 1943 and is c u r r e n t l y d e t a i n e d in S u l m o n a Pr ison. H e was 
r e p r e s e n t e d before the C o u r t by M r A. Ga i to , a lawyer p rac t i s ing in R o m e . 

A. T h e c i r c u m s t a n c e s o f the c a s e 

T h e facts of t he case , as s u b m i t t e d by the p a r t i e s , m a y be s u m m a r i s e d 
as follows. 

1. The criminal proceedings 

O n 19 J u n e 1993 the app l i can t was s e n t e n c e d by t h e T r a p a n i Assize 
C o u r t to twenty-five years and six m o n t h s ' i m p r i s o n m e n t for, a m o n g 
o t h e r th ings , complic i ty in a homic ide in r e l a t ion to t he m u r d e r of F.D. 
on 30 J u l y 1981. T h e publ ic p r o s e c u t o r and the app l i can t appea l ed 
aga ins t the decision. O n 3 M a r c h 1995 the P a l e r m o Assize C o u r t of 
Appea l s en t enced the app l ican t to life i m p r i s o n m e n t . O n 6 D e c e m b e r 
1995 the C o u r t of C a s s a t i o n allowed the appea l s of the public p rosecu to r 
and the app l i can t , q u a s h e d the Assize C o u r t of Appea l ' s j u d g m e n t and 
re fe r red t he case to t he Second Sect ion of the P a l e r m o Assize C o u r t of 
Appea l . In a j u d g m e n t of 27 S e p t e m b e r 1997, hav ing held a fu r the r 
h e a r i n g and a d m i t t e d fresh evidence , the cour t d i smissed the app l i can t ' s 
appea l , al lowed the appea l of the public p r o s e c u t o r in its n e a r e n t i r e t y and 
upheld t he s en t ence of life i m p r i s o n m e n t . O n an a p p e a l by the public 
p rosecu to r and the app l i can t , t he C o u r t of C a s s a t i o n q u a s h e d the Assize 
C o u r t of Appea l ' s j u d g m e n t , chiefly on the g r o u n d of lack of r eason ing 
r e g a r d i n g the mot ive for the c r ime , the eva lua t ion of ce r t a in pieces of 
evidence a n d the app l i ca t ion of m i t i g a t i n g c i r c u m s t a n c e s . In a j u d g m e n t 
of 3 1 May 2000, af ter pa r t i a l ly r e o p e n i n g t h e p roceed ings , a d m i t t i n g fresh 
evidence and re jec t ing the app l i can t ' s r e q u e s t for app l ica t ion of the 
s h o r t e n e d form of p r o c e d u r e (rilo abbreviate)) as be ing ou t of t ime , the 
P a l e r m o Assize C o u r t of Appea l uphe ld t he s en t ence of life 
i m p r i s o n m e n t . It held t h a t t he app l i can t ' s c r imina l responsibi l i ty had 
been es tab l i shed a n d t h a t no m i t i g a t i n g c i r c u m s t a n c e s appl ied . T h e 
app l ican t a p p e a l e d on po in t s of law, cha l l eng ing a m o n g o t h e r th ings the 
increase in t he s e n t e n c e and the ju r i sd ic t ion of t he cour t to which the case 
had been re fe r red wi th r e g a r d to t he r e o p e n i n g of the p roceed ings . In a 
j u d g m e n t of 2 F e b r u a r y 2 0 0 1 , depos i t ed wi th t he r eg i s t ry on 19 Apri l 2002, 
t he C o u r t of C a s s a t i o n d i smissed the appea l on t he g r o u n d s t h a t the 
Assize C o u r t of A p p e a l had al lowed the appea l of t he publ ic p rosecu to r 
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r e g a r d i n g the ques t i on of m i t i g a t i n g c i r c u m s t a n c e s , wi th t he resu l t t h a t 
an increase in s e n t e n c e was possible , and t h a t , u n d e r se t t l ed case-law, t he 
cour t to which t h e case had been r e fe r r ed had t h e s a m e dec i s ion -mak ing 
powers as the cour t whose decis ion had been o v e r t u r n e d . 

2. Application of the special prison regime 

T h e app l ican t had previously been sen t enced by the T u r i n Assize C o u r t 
of A p p e a l to fou r t een y e a r s ' i m p r i s o n m e n t for a t t e m p t e d homic ide 
aga ins t F .D. in M a r c h 1981. 

O n 29 April 1993, in view of t he d a n g e r posed by the app l i can t , t he 
M i n i s t e r of J u s t i c e issued a d e c r e e o r d e r i n g tha t he be subject for one 
yea r to the special pr ison r eg ime laid down in the second p a r a g r a p h of 
sect ion 41 bis of the Prison A d m i n i s t r a t i o n Act (Law no. 354 of 26 J u l y 
1975). T h i s provision, a m e n d e d by Law no. 356 of 7 Augus t 1992, allows 
appl ica t ion of t he o rd ina ry pr i son r e g i m e to be s u s p e n d e d in whole or in 
p a r t for r ea sons of public o r d e r a n d secur i ty . 

T h e d e c r e e imposed the following res t r i c t ions : 
- l imi ts on visits by family m e m b e r s (a m a x i m u m of a single o n e - h o u r 

visit pe r m o n t h ) ; 
- no m e e t i n g s wi th th i rd pa r t i e s ; 
- no access to a t e l e p h o n e ; 
- no s u m s of money above a fixed a m o u n t to be received or sent ou t ; 
- only parce l s c o n t a i n i n g c lo th ing to be sen t in from ou t s ide pr ison; 
- no o rgan i sa t ion of cu l tu ra l , r e c r ea t i ona l or spor t s act ivi t ies ; 
- no r ight to vote in e lec t ions for p r i sone r s ' r e p r e s e n t a t i v e s or to be 

e lec ted as a r e p r e s e n t a t i v e ; 
- no craft act ivi t ies; 
- no food r e q u i r i n g cooking to be p u r c h a s e d ; 
- a m a x i m u m of two h o u r s ' ou tdoo r exerc ise pe r day. 
In j u d g m e n t no. 376 of 26 N o v e m b e r - 5 D e c e m b e r 1997 the 

C o n s t i t u t i o n a l C o u r t reaf f i rmed t h a t sec t ion 41 bis was compa t ib l e wi th 
t h e C o n s t i t u t i o n , while c h a n g i n g a n d clarifying the i n t e r p r e t a t i o n to be 
given to it. It he ld , inter alia, t h a t d e c r e e s impos ing the special r e g i m e 
had to be based on g e n u i n e publ ic o r d e r a n d secur i ty g r o u n d s , a n d t h a t 
decis ions to e x t e n d appl ica t ion of t he r e g i m e also had to be based on 
sufficient g r o u n d s t h a t were i n d e p e n d e n t of those which had jus t i f ied the 
impos i t ion of t he rules in the first p lace . T h e C o n s t i t u t i o n a l C o u r t held 
t h a t t he special r e g i m e m u s t not a m o u n t to i n h u m a n t r e a t m e n t or 
h i n d e r the p r i sone r ' s r ehab i l i t a t i on , which would be c o n t r a r y to Ar t ic le 
27 of t he C o n s t i t u t i o n . It also s t a t e d t h a t a t no t i m e did sect ion 13 of t he 
P r i son A d m i n i s t r a t i o n Act cease t o apply, u n d e r which the t r e a t m e n t to 
which a p r i sone r was sub jec ted m u s t respec t his pe rsona l i ty a n d a 
r e h a b i l i t a t i o n p r o g r a m m e m u s t be p r e p a r e d a n d a d a p t e d on the basis of 
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scientific obse rva t ion of t he p r i sone r ' s pe rsona l i ty and with his 
coopera t ion . 

O n 20 F e b r u a r y 1998, in accordance wi th the pr inc ip les laid down by 
the C o n s t i t u t i o n a l C o u r t in j u d g m e n t no. 376/1997, t he Prison 
A d m i n i s t r a t i o n D e p a r t m e n t of the Min i s t ry of J u s t i c e sen t a c i rcular 
l e t t e r to pr i son governors conce rn ing the o rgan i sa t ion of t he wings whe re 
p r i soners subject to the special r e g i m e were held. T h i s c i rcu la r included, 
inter alia, t he following ins t ruc t ions : 

- ou tdoo r exerc ise t i m e was to be inc reased to four hour s p e r day , but 
ca re was to be t a k e n to ensu re t h a t ou tdoor exerc ise did not b e c o m e an 
o p p o r t u n i t y for m e e t i n g or m a k i n g con tac t wi th o t h e r pe r sons p r e s u m e d 
to be m e m b e r s of t he Mafia; 

- one or m o r e r o o m s for social, cu l t u r a l or r e c r e a t i o n a l act ivi t ies were 
to be provided in each wing to which p r i soners subject to t he special 
r e g i m e were p e r m a n e n t l y ass igned or which were occupied by t h e m for 
medica l r easons ; 

- on the ques t i on of work, w h e r e it was not possible to e q u i p a prison 
appropr i a t e ly , p r i sone r s should have access to p r e m i s e s e q u i p p e d for this 
pu rpose in o t h e r p r i sons , wi th m e a s u r e s in place to exc lude any 
o p p o r t u n i t y of m e e t i n g or m a k i n g con tac t wi th o t h e r pe r sons p r e s u m e d 
to be m e m b e r s of t he Mafia; 

- visits by ch i ld ren u n d e r 16 years of age could t ake place wi thou t a 
glass pa r t i t i on ; if t he visit took place in the p re sence of o t h e r persons , 
par t i t ion- f ree access was to be a u t h o r i s e d for t he ch i l d r en only a n d was 
not to exceed one-s ix th of t he to ta l d u r a t i o n of t he visit . 

Appl ica t ion of t h e special r e g i m e was e x t e n d e d for successive six-
m o n t h per iods un t i l 4 S e p t e m b e r 2003. However , the r e s t r i c t ions were 
r e l axed , first on 3 J u n e 1997, w h e n a m o n t h l y hour - long t e l e p h o n e call to 
family m e m b e r s was a u t h o r i s e d in place of a visit. T h e n , on 8 J u n e 1998, 
the Min i s t e r of J u s t i c e lifted t he r e s t r i c t ion on ou tdoo r exerc ise t i m e . T h e 
res t r i c t ion was , however , r e i n t r o d u c e d on 28 D e c e m b e r 2002, a lbei t in a 
less s t r i n g e n t form, wi th t he Min i s t e r l imi t ing t he a m o u n t of t i m e spent 
ou t s ide the cells to four hour s a day, two of which could be spen t ou tdoors . 
T h e case file shows t h a t this r e g i m e was appl ied to t he app l i can t from 
29 Apri l 1993 to 4 S e p t e m b e r 2003. 

C O M P L A I N T S 

1. T h e app l i can t compla ined u n d e r Art ic le 3 of t h e C o n v e n t i o n t h a t , as 
a resu l t of t h e app l i ca t ion of the special p r i son r e g i m e , he h a d been 
subjec ted for a long t i m e to p u n i s h m e n t t h a t was i n h u m a n and 
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d e g r a d i n g a n d in excess of t h a t laid down by the law at t he t i m e the 
offences had been c o m m i t t e d . 

2. T h e appl ican t compla ined u n d e r Ar t ic le 8 of the C o n v e n t i o n of the 
c o n t i n u o u s res t r i c t ions on his r ight to respec t for his family life a n d his 
c o r r e s p o n d e n c e as a resu l t of t he app l ica t ion of the special r e g i m e . 

T H E L A W 

I. T h e appl ican t a r g u e d tha t the e x t e n d e d appl ica t ion of t he special 
r e g i m e u n d e r sec t ion 41 bis of t he Pr i son A d m i n i s t r a t i o n Act had 
r e su l t ed in a violat ion of Art ic le 3 of t he C o n v e n t i o n , which provides : 

" N o o n e sha l l be s u b j e c t e d to ... i n h u m a n o r d e g r a d i n g t r e a t m e n t o r p u n i s h m e n t . " 

Accord ing to t he G o v e r n m e n t , in view of t he n u m b e r of offences of 
which the appl ican t had been convic ted, t he pr ison a d m i n i s t r a t i o n , in the 
exerc ise of its d i sc re t iona ry powers , h a d d e e m e d it necessa ry to suspend 
ce r t a in o rd ina ry rules r e l a t i ng in p a r t i c u l a r to the p r i sone r ' s social 
r e l a t ions , and to res t r ic t visits and t e l ephone calls wi th his family. T h e 
fact t h a t execu t ion of t he s e n t e n c e involved a m o r e res t r ic t ive pr i son 
r e g i m e was jus t i f ied , they m a i n t a i n e d , by the need to m a i n t a i n o r d e r and 
secur i ty a n d by the level of d a n g e r posed by the p r i soner . 

T h e G o v e r n m e n t d e e m e d t h a t t he r e s t r i c t ions imposed u n d e r sect ion 
41 bis of t he Pr ison A d m i n i s t r a t i o n Act were not sufficient to cons t i t u t e 
i n h u m a n t r e a t m e n t which, qu i t e r ight ly , was p roh ib i t ed u n d e r the I ta l ian 
C o n s t i t u t i o n , or , in any case , to resu l t in u n w a r r a n t e d l imi ta t ions on the 
p r i soner ' s pe r sona l f r eedom. 

T h e app l i can t , for his p a r t , po in ted out t h a t j u d g m e n t s i m p l e m e n t i n g 
the special r e g i m e were e x t e n d e d au toma t i ca l l y and wi thou t r e g a r d to the 
individual p r i soner ' s conduc t ; this a m o u n t e d to i n h u m a n and d e g r a d i n g 
t r e a t m e n t wi th in the m e a n i n g of Art ic le 3 of t he Conven t ion . 

T h e C o u r t r e i t e r a t e s t h a t , to fall wi th in t he scope of Art ic le 3, the 
t r e a t m e n t in ques t i on m u s t a t t a i n a m i n i m u m level of severi ty . T h e 
a s s e s s m e n t of t h a t m i n i m u m level is, in t he n a t u r e of th ings , re la t ive , 
and d e p e n d s on all the c i r c u m s t a n c e s of t he case , and in p a r t i c u l a r on 
t he n a t u r e and con tex t of the t r e a t m e n t , how long it l a s ted , the physical 
and m e n t a l effects and , in some cases , on t he sex, age a n d s t a t e of h e a l t h 
of t he pe r son conce rned (see Ireland v. the United Kingdom, j u d g m e n t of 
18 J a n u a r y 1978, Ser ies A no. 25, p . 65, § 162, and Tyrer v. the United 

Kingdom, j u d g m e n t of 25 Apri l 1978, Ser ies A no. 26, p p . 1 4 - 1 5 , §§ 29-30). 
O n this basis , it is not sufficient for t h e t r e a t m e n t to inc lude some 
u n p l e a s a n t aspec ts (see Guzzardi v. Italy, j u d g m e n t of 6 N o v e m b e r 1980, 
Ser ies A no. 39, p . 40, § 107). 



BASTONE v. ITALY DECISION 381 

T h e C o u r t has a l r eady h a d occasion to rule on t he subject of 
compat ib i l i ty of t he special r eg ime wi th Ar t ic le 3 of the Conven t i on (see 
Indelicato v. Italy ( d e c ) , no. 31143/96, 6 J u l y 2000) . In t he i n s t an t case , it 
observes t h a t the appl ican t was not sub jec ted , as pa r t of t he special r e g i m e 
provided for by sec t ion 41 bis, to sensory isolat ion or to c o m p l e t e social 
isolat ion. R a t h e r , he was placed in re la t ive social isolat ion, in t h a t he was 
not al lowed any con tac t wi th p r i soners be ing held u n d e r a different r e g i m e 
and was p roh ib i t ed from receiving visits from non-family m e m b e r s a n d 
from m a k i n g t e l e p h o n e calls. Whi le his o p p o r t u n i t i e s for con tac t were 
l imi ted , it is not t rue to say t h a t he was isola ted. 

T h e C o u r t r e i t e r a t e s t h a t c o m p l e t e sensory isolat ion, coupled with 
to ta l social isolat ion, can des t roy the pe rsona l i ty a n d c o n s t i t u t e s a form 
of i n h u m a n t r e a t m e n t which canno t be jus t i f ied by the r e q u i r e m e n t s of 
secur i ty or for any o t h e r r eason . However , p roh ib i t i ng con tac t wi th o t h e r 
p r i soners for r ea sons r e l a t i n g to secur i ty , discipline a n d p ro tec t ion does 
not in i tself a m o u n t to a form of i n h u m a n t r e a t m e n t or p u n i s h m e n t (see, 
a m o n g o t h e r s , Messina v. Italy (no. 2) ( d e c ) , no. 25498/94, E C H R 1999-V, 
and Dhoest v. Belgium, no. 10448/83, C o m m i s s i o n ' s r epo r t of 14 May 1987, 
Decis ions a n d R e p o r t s 55 , p . 20, § 116). 

It is t r u e tha t in this case t he f requency of t he app l i can t ' s con tac t wi th 
his family was also r e s t r i c t ed , t h a t he was p roh ib i t ed from craft act ivi t ies 
in his cell a n d from all r e c r e a t i o n a l and s p o r t i n g act ivi t ies involving 
con tac t wi th o t h e r p r i soners , t h a t his ou tdoo r exerc ise t i m e was l imi ted 
and t h a t he was not p e r m i t t e d to receive c e r t a i n types of food a n d o t h e r 
i t e m s from ou ts ide t he pr ison. 

However , t he C o u r t would s t ress tha t the app l ican t was placed u n d e r 
the specia l r e g i m e on the basis of very ser ious offences, in p a r t i c u l a r 
Maf ia - re l a t ed c r imes , of which he has a l r eady been convicted or still 
s t a n d s accused . H e was p roh ib i t ed from o rgan i s ing cu l t u r a l , s p o r t i n g or 
r e c r e a t i o n a l act ivi t ies because of conce rns t h a t m e e t i n g s wi th o t h e r 
p r i soners migh t be used to r e s u m e con tac t wi th c r imina l o rgan i sa t ions . 
T h e s a m e appl ies to his o u t d o o r exercise r igh t s . T h e app l i can t has failed 
to d e m o n s t r a t e t h a t t he I t a l i an a u t h o r i t i e s ' conce rns in this respect were 
g round le s s or u n r e a s o n a b l e . T h e C o u r t , moreove r , recognises the 
prac t ica l difficulties caused by the o rgan i s ing of such act ivi t ies for j u s t 
one sect ion of the pr ison popu la t ion , or even for each p r i soner individually. 

W i t h m o r e specific re fe rence to t he suspens ion of work, the C o u r t notes 
tha t t he b a n on craft act ivi t ies u n d e r the special r e g i m e normal ly appl ies 
only to act ivi t ies which involve t he use of d a n g e r o u s tools; indeed , the 
app l i can t does not c la im to have b e e n subject to a comple t e b a n on 
work ing . It cons iders tha t t he p a r t i a l ban imposed on h im was jus t i f iable 
in view of the very r ea l r isks associa ted wi th t he p r e s e n c e of d a n g e r o u s 
tools in the h igh-secur i ty wing of a pr ison. 
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F u r t h e r m o r e , t he C o u r t no tes tha t the r e g i m e was re laxed wi th effect 
from F e b r u a r y 1998, following i m p l e m e n t a t i o n of t he j u d g m e n t of t he 
C o n s t i t u t i o n a l C o u r t of 26 N o v e m b e r 1997. T h e c i rcu lar l e t t e r of 
20 F e b r u a r y 1998 s t a t e s the I ta l ian a u t h o r i t i e s ' conce rn to s t r ike a fair 
ba l ance be tween the r igh ts of p r i sone r s subject to the special r e g i m e a n d 
the prac t ica l difficulties which c h a n g e s to the r e g i m e p r e s e n t for the 
pr ison a u t h o r i t i e s . T h e c i rcular l e t t e r was des igned in p a r t i c u l a r to 
e x t e n d the a m o u n t of t i m e p r i soners could spend ou t s ide the i r cells, to 
inc rease the t i m e spen t in c o m m u n a l act ivi t ies and to p r o m o t e con tac t 
wi th family m e m b e r s (see s u b h e a d i n g 2 of " T h e c i r c u m s t a n c e s of t he 
c a s e " above) . 

C o n s e q u e n t l y , t he C o u r t cons iders t h a t , in view of t he age a n d s t a t e of 
hea l t h of the app l i can t , w h o does not c la im to have suffered harmfu l 
physical or psychological effects, the r e g i m e provided for by sect ion 41 bis 
of t h e Pr ison A d m i n i s t r a t i o n Act , which ceased to apply to him on 
4 S e p t e m b e r 2003, did not a t t a i n the m i n i m u m level of sever i ty r e q u i r e d 
for it to fall wi th in the scope of Art ic le 3 of the Conven t i on . 

It follows t h a t th is compla in t is mani fes t ly il l-founded and m u s t be 
re jec ted p u r s u a n t to Art ic le 35 § 4 of the Conven t i on . 

2. (a) T h e app l ican t compla ined t h a t t he ongo ing appl ica t ion of the 
special pr i son r e g i m e cons t i t u t ed an i n f r i ngemen t of his r ight to respec t 
for his family life u n d e r Art ic le 8 of t he C o n v e n t i o n , which provides : 

" 1 . E v e r y o n e h a s t h e r i g h t t o r e s p e c t for h is p r i v a t e a n d fami ly life, his h o m e a n d his 
c o r r e s p o n d e n c e . 

2. T h e r e sha l l be n o i n t e r f e r e n c e by a p u b l i c a u t h o r i t y w i t h t h e e x e r c i s e of t h i s r i g h t 

e x c e p t s u c h as is in a c c o r d a n c e w i t h t h e l aw a n d is n e c e s s a r y in a d e m o c r a t i c s o c i e t y in 

t h e i n t e r e s t s o f n a t i o n a l s e c u r i t y , p u b l i c s a f e t y o r t h e e c o n o m i c w e l l - b e i n g o f t h e 

c o u n t r y , for t h e p r e v e n t i o n of d i s o r d e r o r c r i m e , for t h e p r o t e c t i o n of h e a l t h or m o r a l s , 

o r for t h e p r o t e c t i o n of t h e r i g h t s a n d f r e e d o m s of o t h e r s . " 

T h e G o v e r n m e n t s t a t e d t h a t m e a s u r e s t a k e n by the M i n i s t e r of J u s t i c e , 
giving reasons in acco rdance wi th sect ion 41 bis, w e r e a d o p t e d only af ter 
evidence had b e e n h e a r d from the c o m p e t e n t j u d g e a n d in fo rmat ion 
ob t a ined from t h e special is t inves t iga t ing a u t h o r i t i e s . T h e m e a s u r e was 
not r enewed au toma t i ca l ly ; indeed , it h a d to be revoked once any 
possibil i ty of fu r the r con tac t on t he p a r t of the p r i sone r wi th c r imina l , 
t e r ro r i s t or a n t i - g o v e r n m e n t associa t ions was ru led ou t . 

T h e G o v e r n m e n t also s u b m i t t e d t h a t t he con t i nued appl ica t ion of the 
special d e t e n t i o n m e a s u r e s took account of the specific c i r c u m s t a n c e s of 
each case . H e n c e , t h e a u t h o r i t i e s were obliged always to k e e p u p to d a t e 
wi th p r i s o n e r s ' c i r c u m s t a n c e s , r e l a t i n g not so m u c h to the acts which had 
led to the i r convict ion bu t to s u b s e q u e n t d e v e l o p m e n t s - in p a r t i c u l a r t he 
m a i n t e n a n c e of con tac t wi th c r imina l o rgan i sa t i ons ou t s ide the pr ison -
which w e r e wi th in the p r i soner ' s power to d e t e r m i n e . 
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T h e app l ican t , m e a n w h i l e , c o n t e n d e d t h a t t he e x t e n d e d app l ica t ion of 
t he special r e g i m e u n d e r sect ion 41 bis of t he Pr i son A d m i n i s t r a t i o n Act 
had en ta i l ed ser ious sacrifices in t e r m s of his family life, pa r t i cu l a r ly since 
t he r e g i m e had been based on the a s s u m p t i o n t h a t he c o n t i n u e d to have 
links wi th t he assoc ia t ion to which he had be longed twelve or t h i r t e e n 
years previously, r a t h e r t h a n on his good conduc t d u r i n g his long years in 
pr ison. 

T h e C o u r t po in t s ou t at t he ou t se t t h a t any d e t e n t i o n which is lawful 
for the purposes of Ar t ic le 5 of t h e Conven t i on is l iable to enta i l 
r es t r i c t ions on the p r iva te a n d family life of t he pe r son concerned . 
Moreover , t h e C o n v e n t i o n does not g r a n t p r i soners the r ight to choose 
the i r place of d e t e n t i o n , a n d the fact t h a t p r i soners a r e s e p a r a t e d from 
the i r famil ies , a n d a t some d i s t ance from t h e m , is an inevi table 
consequence of the i r i m p r i s o n m e n t . Neve r the l e s s , d e t a i n i n g an 
individual in a pr i son which is so far away from his or he r family tha t 
visits a r e m a d e very difficult or even imposs ib le m a y in some 
c i r c u m s t a n c e s a m o u n t to i n t e r f e r ence wi th family life, as t he oppo r tun i t y 
for family m e m b e r s to visit t he p r i sone r is vital to m a i n t a i n i n g family life 
(see Ospina Vargas v. Italy ( d e c ) , no. 40750/98 , 6 Apri l 2000) . It is the re fore 
a n essen t ia l p a r t of p r i sone r s ' r ight to respec t for family life t h a t the 
pr i son au tho r i t i e s assist t h e m in m a i n t a i n i n g con tac t wi th the i r close 
family (see Indelicate*, c i ted above) . 

In this case t he app l ican t was subject to a special pr i son r e g i m e which 
involved add i t iona l r e s t r i c t ions on the n u m b e r of family visits (one per 
m o n t h ) a n d imposed m e a s u r e s for the supervis ion of such visits 
(p r i soners w e r e no rma l ly s e p a r a t e d from visi tors by a glass p a r t i t i o n ) . 

T h e s e res t r i c t ions u n d o u b t e d l y c o n s t i t u t e i n t e r f e r ence wi th the 
app l i can t ' s r ight to respec t for his family life, g u a r a n t e e d by Art ic le 8 § 1 
of t he Conven t i on . Such in t e r f e rence is not in b r e a c h of t he Conven t ion if 
it is "in accordance wi th the law", p u r s u e s one or m o r e of t he l eg i t ima te 
a i m s c o n t e m p l a t e d in p a r a g r a p h 2 of Ar t ic le 8 and m a y be r e g a r d e d as a 
m e a s u r e which is "necessa ry in a d e m o c r a t i c society". 

T h e C o u r t no tes t h a t t he secur i ty m e a s u r e s affecting the appl icant 
were o rde r ed u n d e r t he second p a r a g r a p h of sec t ion 41 bis of t he Pr ison 
A d m i n i s t r a t i o n Act and were the re fo re "in acco rdance wi th the law". They 
p u r s u e d l eg i t ima t e a ims , n a m e l y the p ro tec t ion of publ ic safety and the 
p r even t i on of d i so rde r or c r i m e . 

As to t h e necess i ty of t he i n t e r f e r ence wi th the app l i can t ' s r igh t to 
r e spec t for his family life, t he C o u r t r e i t e r a t e s t h a t to be "necessa ry in a 
d e m o c r a t i c society" t he in t e r f e rence m u s t co r r e spond to a p res s ing social 
need and , in pa r t i cu l a r , m u s t r e m a i n p r o p o r t i o n a t e to t he l eg i t ima t e a im 
p u r s u e d (see, a m o n g o t h e r a u t h o r i t i e s , McLeod v. the United Kingdom, 
j u d g m e n t of 23 S e p t e m b e r 1998, Reports of Judgments and Decisions 
1998-VII, p. 2791 , § 52, imdlndelicato, c i ted above) . 
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T h e C o u r t no tes t h a t the r e g i m e laid down in sect ion 41 bis is des igned 
to cut the links be tween the p r i sone r s conce rned and t he i r or ig inal 
c r imina l e n v i r o n m e n t , in o r d e r to min imise t he risk t h a t t hey will 
m a i n t a i n contac t wi th c r imina l o rgan i sa t i ons . In pa r t i cu l a r , it no te s t h a t , 
before t he i n t r o d u c t i o n of the special r eg ime , impr i soned Mafia m e m b e r s 
w e r e able to m a i n t a i n t he i r posi t ions wi th in the c r imina l o rgan i s a t i on , to 
exchange in fo rma t ion wi th o t h e r p r i sone r s a n d the ou t s ide world and to 
o rgan i se a n d p r o c u r e t he commiss ion of ser ious c r imes b o t h inside and 
ou t s ide t he i r p r i sons . In t h a t con tex t , t he C o u r t t akes in to accoun t the 
specific n a t u r e of the p h e n o m e n o n of o rgan i sed c r ime , pa r t i cu l a r ly of the 
Mafia type , in which family r e l a t ions often play a crucia l role. Moreover , 
n u m e r o u s S t a t e s pa r ty to t he C o n v e n t i o n have h igh-secur i ty r e g i m e s for 
d a n g e r o u s p r i sone r s . T h e s e r e g i m e s a r e also based on s e p a r a t i o n from the 
pr i son c o m m u n i t y , a c c o m p a n i e d by t i g h t e r supervis ion . T h a t be ing the 
case , the C o u r t cons iders t h a t t he I t a l i an l eg i s la tu re could reasonab ly 
cons ider , in t he cr i t ical c i r c u m s t a n c e s of t he inves t iga t ions of the Mafia 
be ing conduc t ed by the I t a l i an a u t h o r i t i e s , t h a t the m e a s u r e s compla ined 
of w e r e necessa ry in o rde r to achieve the l eg i t ima t e a im (see Messina v. 
Italy (no. 2), no. 25498/94, §§ 66-67, E C H R 2000-X) . 

T h e C o u r t still has to cons ider w h e t h e r the e x t e n d e d appl ica t ion of the 
special r eg ime was compa t ib l e wi th the r e q u i r e m e n t of r e spec t for t he 
r igh t s g u a r a n t e e d by Art ic le 8 of t h e Conven t ion . T h e app l i can t was 
subject to t h a t r e g i m e from 29 Apri l 1993 to 4 S e p t e m b e r 2003 because 
of t h e very ser ious offences of which he had b e e n convicted ( a t t e m p t e d 
homic ide a n d complic i ty in a homic ide , which were Maf ia - re l a t ed c r imes ) . 

T h e G o v e r n m e n t s u b m i t t e d t h a t t he necess i ty of e x t e n d i n g appl ica t ion 
of t he special r e g i m e was on each occasion assessed wi th t he g r e a t e s t care 
by t h e re levan t au tho r i t i e s . Moreove r , t he C o u r t is in no doub t of the 
necess i ty of apply ing the special r e g i m e : a t t e m p t e d homic ide and 
compl ic i ty in a homic ide clearly fall in to the ca tegory of c r i m e s which 
just i fy d e r o g a t i o n from the n o r m a l condi t ions of d e t e n t i o n wi th in the 
m e a n i n g of p a r a g r a p h 2 of sec t ion 41 bis of the Pr ison A d m i n i s t r a t i o n Act . 

T h e C o u r t no tes t h a t t he app l i can t was not subject to t he res t r i c t ions 
on family visits laid down by sec t ion 41 bis for t he whole of t h e per iod 
d u r i n g which the special r e g i m e was appl ied to h im. By a decis ion of the 
M i n i s t e r of Jus t ice of 3 J u n e 1997, t he app l i can t was p e r m i t t e d to m a k e a 
m o n t h l y hour - long t e l ephone call to m e m b e r s of his family, failing a 
m e e t i n g wi th t h e m . T h e special r e g i m e was s u b s e q u e n t l y lifted on 
4 S e p t e m b e r 2003. 

T h e C o u r t cons iders t h a t t he se decisions a t t e s t to t he I t a l i an 
a u t h o r i t i e s ' conce rn to he lp the app l i can t m a i n t a i n con tac t wi th his close 
family, in so far as t h a t was possible , and t hus to s t r ike a fair ba lance 
b e t w e e n the app l i can t ' s r igh t s and the a i m s which the special r e g i m e 
sought to achieve. 
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In the l ight of t he above cons ide ra t ions , the C o u r t cons iders t h a t the 
res t r i c t ions on the app l i can t ' s r ight to respec t for his family life did not 
go beyond w h a t is necessa ry in a d e m o c r a t i c society for t he p ro tec t ion of 
publ ic safety a n d the p r even t i on of d i so rde r or c r ime , w i th in the m e a n i n g 
of Art ic le 8 § 2 of the Conven t i on . 

Th i s compla in t is t he re fo re mani fes t ly il l-founded and m u s t be re jec ted 
in acco rdance wi th Art ic le 35 §§ 3 and 4 of t he Conven t i on . 

For t he se r e a s o n s , the C o u r t u n a n i m o u s l y 

Declares t he r e m a i n d e r of the appl ica t ion inadmiss ib le . 
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SOMMAIRE1 

Condamnation pour abus sexuels sur mineurs fondée essentie l lement sur le 
témoignage des victimes livré durant les investigations préliminaires 

Article 6 §§ 1 et 3 d) 

Audition de témoins - Condamnation pour abus sexuels sur mineurs fondée essentiellement sur le 
témoignage des victimes livré durant les investigations préliminaires — Droits de la défense — 
Particularité des procédures pénales portant sur des infractions à caractère sexuel - Mineurs — 
Protection de la victime d'une infraction à caractère sexuel - Audition d'enfants par le juge des 
investigations préliminaires, assisté par un expert en psychologie - Audition suivie au travers 
d'une vitre sans tain - Possibilité pour l'avocat de la défense de faire poser des questions aux 
témoins - Utilisation durant le procès de l'enregistrement audiovisuel d'une audition - Refus 
des juridictions d'ordonner une nouvelle audition et une expertise psychologique 

* 
* * 

Des poursuites pour abus sexuels sur mineurs furent entamées contre les 
requérants, c'est-à-dire le père et la mère de deux jumeaux, ainsi que le concubin 
de la mère. Le juge des investigations préliminaires («GIP») décida d'entendre à 
huis clos les enfants, alors âgés de presque sept ans ; il mena l'audition en présence 
d'une psychologue, qui leur posa des questions. Les requérants, leurs avocats et le 
représentant du parquet se trouvaient dans une pièce adjacente, derrière une vitre 
sans tain. Ils purent ainsi écouter les mineurs et observer leur comportement. Vu 
l'embarras de l'un des deux enfants, le juge quitta la salle d'audience et se plaça 
derrière la vitre sans tain pour suivre la fin de l'audition. Les requérants furent 
renvoyés en jugement. Le tribunal les déclara coupables des faits qui leur étaient 
reprochés. Il fonda sa décision sur deux éléments de preuve à charge : 
l 'enregistrement audiovisuel de l'audition en question et les témoignages livrés 
devant le tribunal par des personnes qui avaient été en contact avec les enfants à 
l'époque des faits présumés et avaient recueilli leurs confidences. Parmi ces 
témoins indirects figuraient notamment les membres de la famille d'accueil des 
mineurs et une assistante sociale ayant témoigné que ces derniers s'étaient 
montrés perturbés, élément du reste confirmé par certaines notes des services 
sociaux. Les requérants interjetèrent appel. Ils se plaignirent que le tribunal 
avait refusé d 'entendre un expert désigné par la défense. La cour d'appel 
confirma le jugement de culpabilité. Elle rejeta les demandes de la défense 
tendant à l'obtention d'une expertise psychologique sur les enfants et d'une 
nouvelle audition de ceux-ci: les mineurs, dont les déclarations étaient dans 
l'ensemble cohérentes, avaient déjà été longuement suivis par une psychologue 
des services sociaux et avaient été entendus au cours des investigations 
préliminaires; les requérants avaient participé à cette audition et leurs avocats 

1. R é d i g é p a r le g re f f e , il ne lie p a s la C o u r . 
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avaient eu l'opportunité de faire poser aux enfants toute question jugée nécessaire 
pour la défense. Les recptérants se pourvurent en cassation, sans succès. 

1. Article 6 §§ 1 et 3 d) : le témoignage des victimes devant le GIP est 
pratiquement le seul élément de preuve sur lequel les juridictions ont fondé leur 
jugement de culpabilité. Il convient de tenir compte des particularités des 
procédures pénales portant sur des infractions à caractère sexuel: certaines 
mesures peuvent être prises aux fins de protéger la victime, pourvu qu'elles 
puissent être conciliées avec un exercice adéquat et effectif des droits de la 
défense. Les requérants et leurs avocats ont pu suivre l'audition des victimes dans 
une pièce adjacente, derrière une vitre sans tain. Ils ont ainsi pris connaissance des 
questions et des réponses et ont observé le comportement des enfants. Les avocats 
des requérants ont eu l'opportunité de poser aux enfants, par le biais du juge, toute 
question jugée nécessaire pour la défense; ils ne s'en sont pas prévalus, ce qui 
pourrait passer pour une acceptation implicite de la manière dont 
l 'interrogatoire se déroulait. Les autorités ont filmé cet acte d'instruction et 
l 'enregistrement audiovisuel a pu être examiné par les juridictions du fond. 
Celles-ci ont donc pu observer le comportement des enfants pendant leur 
audition, et les accusés ont eu l'occasion de présenter leurs commentaires à ce 
propos. Dans ces circonstances, les requérants ont eu la possibilité de remettre en 
cause les déclarations et la crédibilité des mineurs au cours de la procédure pénale. 
Le respect des droits de la défense n'imposait pas une nouvelle audition des 
victimes. Quant au refus d'ordonner une expertise psychologique et d'interroger 
à l'audience l'expert de la défense, les juges ont estimé que ces actes d'instruction 
étaient sans importance pour la procédure et ont fondé leur décision sur des 
arguments logiques et pertinents. En effet, la cour d'appel a souligné que les 
enfants avaient pendant longtemps été observés par une psychologue des services 
sociaux et que rien ne permettait de douter de leur capacité à relater ce qu'ils 
avaient vécu. Par ailleurs, leur audition avait été effectuée avec l'assistance d'une 
experte en psychologie infantile : défaut manifeste de fondement. 

2. Article 6 § 1 : les requérants allèguent que lors de l'audition des victimes les 
questions ont été posées par l'experte en psychologie et non par le GIP. La Cour 
de cassation a toutefois souligné que l'audition avait été conduite par le juge. Le 
fait que, usant de son droit de diriger l'accomplissement des actes d'instruction, 
celui-ci ait décidé de passer par l 'intermédiaire d'un psychologue pour poser 
certaines questions aux mineurs ne saurait changer cette conclusion. Certes, le 
juge s'est éloigné durant l'audition de l'un des mineurs; cependant, il s'agissait 
d'une mesure visant à protéger la sérénité de cet enfant, et le juge a continué à 
suivre le déroulement de l'audition en se plaçant derrière une vitre sans tain. 
Partant, on ne saurait conclure que le GIP n'était pas un «tribunal établi par la 
loi»: défaut manifeste de fondement. 
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(...) 

E N F A I T 

Les r e q u é r a n t s , M. Sa lva tore Accardi , M. S te fano Manz in i et 
M"* T e r e s a D A n t o n i o , sont des r e s so r t i s s an t s i ta l iens nés 
r e s p e c t i v e m e n t en 1943, 1963 et 1960. Les deux p r e m i e r s sont 
a c t u e l l e m e n t d é t e n u s à la p r i son de F lo rence , t and i s q u e la r e q u é r a n t e 
est inca rcé rée à M o n z a . M. Accard i est r e p r é s e n t é devan t la C o u r pa r 
M r L. Bisori , avocat à F l o r e n c e ; M . Manz in i et M m r D 'An ton io sont 
r e p r é s e n t é s p a r M e M. Fusi , avocat à F lo rence . 

Les faits de la cause , tels qu ' i l s on t é t é exposés p a r les r e q u é r a n t s , 
peuven t se r é s u m e r c o m m e suit . 

/. Le déclenchement des poursuites 

Le p r e m i e r r e q u é r a n t et la r e q u é r a n t e sont les p a r e n t s des m i n e u r s X 
et Y, j u m e a u x nés le 25 d é c e m b r e 1991. Le p r e m i e r r e q u é r a n t et la 
r e q u é r a n t e ne vivent pas ensemb le . La r e q u é r a n t e hab i t e avec le 
d e u x i è m e r e q u é r a n t . 

Le p r e m i e r r e q u é r a n t ayan t déposé u n e p la in te d a n s laquel le il faisait 
é t a t d ' abus sexuels infligés à X et Y pa r l eur m è r e et le d e u x i è m e 
r e q u é r a n t , le t r i b u n a l de F lorence déc ida de confier les enfan t s à une 
ins t i tu t ion p u b l i q u e . A p a r t i r d 'oc tobre 1997, le t r i buna l o r d o n n a la 
r é i n t é g r a t i o n des m i n e u r s d a n s la famil le du pè re , qu i à l ' époque vivait 
avec M m c P. C e p e n d a n t , en j a n v i e r 1998, X in fo rma sa m a î t r e s s e d'école 
q u e Y avait subi de nouveaux a b u s , c e t t e fois de la p a r t de son p è r e . Des 
pou r su i t e s pour abus sexuels su r m i n e u r s furent e n t a m é e s à l ' encon t re 
des t rois r e q u é r a n t s . 

Le 21 s e p t e m b r e 1998, le j u g e des inves t iga t ions p r é l i m i n a i r e s (giudke 
per le indagini preliminari - « G I P » ) de F lorence déc ida de p r o c é d e r à 
l ' audi t ion de X et Y au cours d ' u n e a u d i e n c e à huis clos (incidente 
probatorio). Celle-ci se t in t le 16 oc tobre 1998, en p ré sence du G I P et 
d ' une psychologue , M m r B. Les r e q u é r a n t s , leurs avocats et le 
r e p r é s e n t a n t du p a r q u e t se t r o u v a i e n t d a n s une pièce ad jacen te , d e r r i è r e 
u n e v i t re sans t a in . Ils p u r e n t ainsi é cou te r ce qui é ta i t dit et obse rve r le 
c o m p o r t e m e n t des m i n e u r s . P e n d a n t l ' aud ience , M n , e B. leur posa des 
ques t i ons . 

X conf i rma avoir subi des abus de la pa r t de sa m è r e et du d e u x i è m e 
r e q u é r a n t , et r e l a t a les abus sexuels q u e son pè r e a u r a i t fait subi r à Y. 
C e t t e d e r n i è r e fut elle auss i i n t e r r o g é e pa r M""' B. C e p e n d a n t , lo r sque la 
psychologue lui d e m a n d a de préc iser ce qui se passa i t chez ses p a r e n t s , 
Y répond i t avoir h o n t e . Le G I P déc ida a lors de s 'é lo igner de la salle 
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d ' a u d i e n c e et de se p lacer d e r r i è r e la v i t re sans t a in pour suivre l ' audi t ion . 
Y d o n n a ensu i t e c e r t a i n e s précis ions q u a n t aux abus p e r p é t r é s p a r les 
p r e m i e r et d e u x i è m e r e q u é r a n t s . L ' aud i t ion fut i n t e r r o m p u e en ra ison 
de l ' é ta t d ' ag i t a t i on de la m i n e u r e . 

2. Le procès de première instance 

Le 25 m a i 1999, les r e q u é r a n t s furent renvoyés en j u g e m e n t devan t le 
t r i b u n a l de F lo rence . 

Les d é b a t s se t i n r en t à huis clos. Tro i s aud iences e u r e n t l ieu, 
r e s p e c t i v e m e n t le 10, le 16 et le 18 n o v e m b r e 1999. De n o m b r e u x 
t é m o i n s - des p e r s o n n e s ayan t côtoyé X et Y à l ' époque des faits - furent 
i n t e r rogés . Le t r ibuna l o r d o n n a la p roduc t ion de l ' e n r e g i s t r e m e n t 
audiovisuel de l ' aud ience du 16 oc tobre 1998. 

Par un j u g e m e n t du 18 n o v e m b r e 1999, le t r i buna l de F lorence 
c o n d a m n a chacun des r e q u é r a n t s à une pe ine de douze ans 
d ' e m p r i s o n n e m e n t . 

Le t r i buna l observa que deux types d e p reuves pesa ien t à l eur e n c o n t r e . 
D ' u n cô té , il y avait les déc l a ra t ions faites p a r X et Y d u r a n t l ' aud ience du 
16 oc tob re 1998; de l ' au t r e , les t é m o i g n a g e s livrés pa r les p e r s o n n e s 
e n t e n d u e s lors des d é b a t s , qui ava ien t u n e conna i s sance ind i rec te des 
faits r e l a t é s pa r les v ic t imes p a r c e qu ' e l l e s ava ien t recueil l i l eurs 
conf idences . M ê m e si les a f f i rmat ions de X et Y ava ien t u n e i m p o r t a n c e 
p r i m o r d i a l e , les t é m o i g n a g e s ind i rec t s pouva ien t ê t r e ut i les pour vérifier 
la compa t ib i l i t é de l eu r s vers ions avec les a u t r e s c i r cons tances 
pa r t i cu l i è r e s de l 'espèce. 

Le t r i b u n a l e s t i m a q u e les dé ta i l s r a p p o r t é s p a r X et Y d é m o n t r a i e n t 
q u e les deux m i n e u r s ava ien t r é e l l e m e n t subi des a b u s , des en fan t s si 
j e u n e s p o u v a n t diff ici lement i nven te r des p r a t i q u e s sexuel les connues 
des seuls adu l t e s . Il r e s sor ta i t de l ' e n r e g i s t r e m e n t audiovisuel de 
l ' aud ience du 16 oc tobre 1998 que , confrontés au souveni r d ' expé r i ences 
d o u l o u r e u s e s , X et Y man i f e s t a i en t pa r leur c o m p o r t e m e n t et pa r la 
t e n e u r de leurs r éponses u n mala i se profond et une g r a n d e souffrance. 
L e u r s déc l a r a t i ons cons t i t ua i en t donc de lourds é l é m e n t s à cha rge . 

Pa r a i l leurs , les t é m o i g n a g e s livrés lors des déb a t s a t t e s t a i e n t q u e X et 
Y ava ien t d o n n é des dé ta i l s sur les abus à des t ierces pe r sonnes , tel les q u e 
les m e m b r e s de leur famille d 'accuei l , la concub ine du p r e m i e r r e q u é r a n t , 
u n e e n s e i g n a n t e à domici le et la m a î t r e s s e d 'école . Selon ce t t e d e r n i è r e et 
u n e a s s i s t an t e sociale, X et Y ava ien t un c o m p o r t e m e n t p e r t u r b é . 
C e r t a i n e s notes des services sociaux le conf i rma ien t . Ces é l é m e n t s 
co r robo ra i en t les déc l a r a t i ons des m i n e u r s et p e r m e t t a i e n t de d é c l a r e r 
les r e q u é r a n t s coupab les . 
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3. La procédure d'appel 

Les r e q u é r a n t s i n t e r j e t è r en t appe l . 
Le p r e m i e r r e q u é r a n t se b o r n a à c o n t e s t e r l ' éva lua t ion des p r e u v e s et 

l ' i n t e r p r é t a t i o n d o n n é e aux déc l a r a t i ons de X et Y. 
La r e q u é r a n t e et le d e u x i è m e r e q u é r a n t a r g u è r e n t q u ' a u cours de la 

p r o c é d u r e de p r e m i è r e in s t ance le t r i b u n a l avait refusé d ' e n t e n d r e un 
exper t dés igné p a r la défense . Celui-ci au ra i t pu éclaircir les 
c i r cons tances ayant e n t o u r é les déc l a r a t i ons des m i n e u r s et ainsi é tab l i r 
si et d a n s que l le m e s u r e ces c i r cons tances ava ien t pu avoir u n e inc idence 
sur l eur vers ion des faits . De p lus , il fallait se lon eux o r d o n n e r une 
exper t i se psychologique sur les enfan t s afin de d é t e r m i n e r s'ils 
p r é s e n t a i e n t des séquel les d ' abus sexue l s . La r e q u é r a n t e et le d e u x i è m e 
r e q u é r a n t d e m a n d è r e n t é g a l e m e n t u n e nouvelle aud i t ion des m i n e u r s , 
qu i c e t t e fois se ra i t m e n é e en p ré sence d ' e x p e r t s en psychologie infant i le 
et p o r t e r a i t non s e u l e m e n t sur les abus subis ma i s auss i su r les r appo r t s 
ex i s t an t au sein de la famille de X et Y. 

Selon la thèse de la r e q u é r a n t e et du d e u x i è m e r e q u é r a n t , il é ta i t 
p robab le q u e les m i n e u r s - qui ava ien t vécu leurs p r e m i è r e s a n n é e s dans 
u n e s i tua t ion difficile et p réca i r e - ava ien t s i m p l e m e n t ass is té aux 
p r a t i q u e s sexuel les des adu l t e s et i m a g i n é pa r la su i te qu ' i l s y avaient 
e u x - m ê m e s pa r t i c ipé . C e t t e expl ica t ion é ta i t d ' a u t a n t plus p laus ib le à 
leurs yeux q u e les ques t ions posées p a r M"11' B. d u r a n t l ' aud ience du 
16 oc tobre 1998 t e n d a i e n t à s u g g é r e r les r éponses . De plus, le G I P avait 
selon eux e m p ê c h é les pa r t i e s de poser des ques t ions aux en fan t s . 

L a r e q u é r a n t e et le d e u x i è m e r e q u é r a n t a n n e x è r e n t à l eur ac te d ' appe l 
le r a p p o r t d ' un psychologue. Celui-ci concluai t q u e , c o m p t e t e n u de la 
m a n i è r e dont les déc l a r a t i ons des m i n e u r s ava ien t é t é recuei l l ies , la 
cu lpabi l i té des accusés n ' au ra i t pas dû ê t r e fondée su r ce seul é l é m e n t de 
p reuve . 

P a r un a r r ê t du 28 s e p t e m b r e 2000, la cour d ' appe l de F lorence réduis i t 
la pe ine infligée à la r e q u é r a n t e à neu f ans d ' e m p r i s o n n e m e n t . Elle 
conf i rma la décis ion de p r e m i è r e i n s t ance p o u r le su rp lus . 

La cour d ' appe l observa qu ' i l y avait des con t rad ic t ions e n t r e la version 
d e X et celle d e Y. D e p lus , les e n f a n t s n ' ava i en t pas é t é préc is q u a n t au 
m o m e n t où les abus ava ien t eu l ieu. C e p e n d a n t , la t hè se de la défense 
selon laquel le les en fan t s avaient confondu la fiction et la réa l i té é ta i t 
d é p o u r v u e de f o n d e m e n t , vu la n a t u r e des dé ta i l s r a p p o r t é s p a r X et Y et 
les s ignes de souffrance qu ' i ls ava ien t m o n t r é s p e n d a n t et ap r è s leur 
aud i t ion . D ' a u t r e p a r t , on ne pouvai t pas s ' a t t e n d r e à ce q u e les enfan t s 
s 'ouvrent c o m p l è t e m e n t face à u n e psychologue qu ' i l s vena ien t de 
r e n c o n t r e r et à un m a g i s t r a t - le G I P - qu ' i l s ne conna i s sa ien t pas . Dès 
lors, il é ta i t o p p o r t u n d ' éva luer les déc l a r a t i ons faites lors de l ' aud ience du 
16 oc tobre 1998 con jo in t emen t avec les conf idences q u e les m i n e u r s 
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ava ien t l ivrées à des p e r s o n n e s de leur e n t o u r a g e , i n t e r r o g é e s p e n d a n t les 
d é b a t s de p r e m i è r e i n s t ance . C e t e x a m e n p e r m e t t a i t de r é d u i r e l ' a m p l e u r 
des con t r ad ic t ions et de p rouver q u e les abus d é n o n c é s ava ien t é té 
p e r p é t r é s pa r les r e q u é r a n t s . 

La cour d ' appe l re leva é g a l e m e n t q u e r i en ne p e r m e t t a i t de d o u t e r de 
la capac i t é des enfan t s à exposer les expé r i ences qu ' i l s ava ien t vécues et 
q u e d a n s l ' ensemble leurs déc l a ra t ions é t a i en t c o h é r e n t e s . Dès lors, il ne 
s ' imposai t pas de p rocéde r à u n e exper t i se psychologique des m i n e u r s , qui 
ava ien t déjà é té l o n g u e m e n t suivis pa r u n e psychologue des services 
sociaux. U n e nouvel le aud i t ion au ra i t cons t i tué u n e s imple r é i t é r a t i o n de 
l ' aud ience du 16 oc tobre 1998. A cet éga rd , la cour d ' appe l soul igna q u e les 
r e q u é r a n t s et l eu r s avocats ava ien t pa r t i c ipé à l ' aud ience en ques t ion et 
qu ' i l s ava ien t eu la possibi l i té de poser aux en fan t s , p a r le biais du G I P , 
t o u t e ques t i on j u g é e nécessa i re pour l eu r défense . 

Q u a n t aux m o d a l i t é s selon lesquel les l ' aud ience du 16 oc tobre 1998 
s 'é ta i t d é r o u l é e , la cour d ' appe l no t a q u e l ' i n t e rven t ion de M'1 1" B. avait 
é té a d a p t é e au d e g r é de pa r t i c ipa t ion et de coopéra t ion des en fan t s . La 
psychologue avai t en effet posé des q u e s t i o n s plus précises à X , qui 
s embla i t plus ouver t q u e sa s œ u r . 

4. Le pourvoi en cassation des requérants 

Les r e q u é r a n t s se p o u r v u r e n t en cassa t ion . 
Le p r e m i e r r e q u é r a n t a l l égua tou t d ' abord q u e l ' aud i t ion de X et Y 

é ta i t nul le . Il observa q u e les ques t ions ava ien t é té posées aux m i n e u r s 
p a r M"1' B. et non pa r le G I P , et qu 'e l les ava ien t é té fo rmulées de 
m a n i è r e à s u g g é r e r les r éponses . Le p r e m i e r r e q u é r a n t a r g u a é g a l e m e n t 
q u e la cour d ' appe l avait a t t r i b u é une i m p o r t a n c e excessive aux 
t é m o i g n a g e s des p e r s o n n e s ayan t u n e conna i s sance ind i rec te des faits et 
q u e la mot iva t ion de l ' a r rê t du 28 s e p t e m b r e 2000 é ta i t i l logique et 
con t r ad i c to i r e . 

La r e q u é r a n t e et le d e u x i è m e r e q u é r a n t a l l ég u è ren t que leur 
c o n d a m n a t i o n é ta i t nul le au mot i f q u ' a u c u n e p reuve décisive n ' ava i t é té 
p r o d u i t e . Ils se r é f é r è r e n t en pa r t i cu l i e r au refus d ' i n t e r r o g e r à nouveau 
les v ic t imes et d ' o r d o n n e r une exper t i se psychologique sur les m i n e u r s et 
u n e a u t r e expe r t i se aux fins d ' é t ab l i r si ces d e r n i e r s é t a i en t en é t a t de 
t é m o i g n e r . La r e q u é r a n t e et le d e u x i è m e r e q u é r a n t a l l ég u è ren t 
é g a l e m e n t q u e la mo t iva t ion de l ' a r rê t du 28 s e p t e m b r e 2000 é ta i t 
i l logique et con t r ad i c to i r e , l eur cu lpabi l i té n ' ayan t pas é t é p rouvée au-
de là de tout d o u t e r a i sonnab l e . 

P a r u n a r r ê t du 22 février 2002, don t le t e x t e fut déposé au greffe le 
24 avril 2002, la C o u r de cassa t ion , e s t i m a n t q u e la cour d ' appe l avait 
mot ivé de façon log ique et cor rec te tous les poin ts en l i t ige, d é b o u t a les 
r e q u é r a n t s . 



DÉCISION ACCARDI ET AUTRES c. ITALIE 397 

La j u r id i c t i on observa qu ' i l a p p a r t e n a i t au j u g e du fond de déc ide r si de 
nouvel les p reuves ( tel les que les exper t i ses soll ici tées p a r les accusés) 
é t a i en t nécessa i res , et q u ' u n e nouvel le aud i t ion des m i n e u r s ne 
s ' imposai t pas . Pa r a i l leurs , l ' audi t ion de X et Y n 'ava i t pas é té effectuée 
p a r M m r B. ma i s pa r le G I P , et le fait que ce r t a ines ques t i ons ava ien t é té 
posées d i r e c t e m e n t pa r la psychologue é ta i t sans i m p o r t a n c e . En tou t é t a t 
de cause , en dro i t i ta l ien le non- respec t des moda l i t é s p révues pour une 
aud i t ion n ' e n t r a î n a i t a u c u n e nul l i té . 

GRIEFS 

1. Invoquant l 'ar t icle 6 §§ 1, 2 et 3 d) de la C o n v e n t i o n , les r e q u é r a n t s 
se p l a ignen t d ' un m a n q u e d ' équ i t é de la p r o c é d u r e péna le don t ils on t fait 
l 'objet et d ' une a t t e i n t e a u pr inc ipe de la p r é s o m p t i o n d ' i nnocence . 

2. I nvoquan t l 'ar t ic le 6 § 1 de la C o n v e n t i o n , ils a f f i rment ne pas avoir 
é té j u g é s pa r un t r ibuna l i m p a r t i a l et é tabl i pa r la loi. 

EN DROIT 

1. Les r e q u é r a n t s cons idè ren t q u e la p r o c é d u r e d i r igée con t r e eux n ' a 
pas é té équ i t ab le et q u e le p r inc ipe de la p r é s o m p t i o n d ' innocence n 'a pas 
é té r e spec té . Ils i nvoquen t l 'ar t ic le 6 §§ 1, 2 et 3 d) d e la C o n v e n t i o n , qui 
en ses pas sages p e r t i n e n t s se lit a i n s i : 

« 1. T o u t e p e r s o n n e a d r o i t à ce q u e sa c a u s e soit e n t e n d u e é q u i t a b l e m e n t (...) p a r u n 

t r i b u n a l (...) i m p a r t i a l , é t a b l i p a r la loi , q u i d é c i d e r a (...) d u b i e n - f o n d é d e t o u t e 

a c c u s a t i o n e n m a t i è r e p é n a l e d i r i g é e c o n t r e e l le . (...) 

2 . T o u t e p e r s o n n e a c c u s é e d ' u n e i n f r a c t i o n es t p r é s u m é e i n n o c e n t e j u s q u ' à ce q u e s a 

c u l p a b i l i t é ai t é t é l é g a l e m e n t é t a b l i e . 

3. T o u t a c c u s é a d r o i t n o t a m m e n t à : 

(...) 

d ) i n t e r r o g e r ou fa i re i n t e r r o g e r les t é m o i n s à c h a r g e cl o b t e n i r la c o n v o c a t i o n e t 

l ' i n t e r r o g a t i o n d e s t é m o i n s à d é c h a r g e d a n s les m ê m e s c o n d i t i o n s q u e les t é m o i n s à 

c h a r g e ; 

(•••l'­
E t a n t d o n n é q u e les ex igences des p a r a g r a p h e s 2 et 3 r e p r é s e n t e n t des 

aspec t s pa r t i cu l i e r s du droi t à un procès équ i t ab l e g a r a n t i pa r le 
p a r a g r a p h e 1 de l 'ar t ic le 6, la C o u r e x a m i n e r a les griefs des r e q u é r a n t s 
sous l 'angle de ces deux t ex t e s combinés (voir, p a r m i b e a u c o u p d ' a u t r e s , 
Van Geyseghem c. Belgique [ G C ] , n" 26103/95, § 27, C E D H 1999-1, e t 
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K a m a s i n s k i c. A u t r i c h e , a r r ê t du 19 d é c e m b r e 1989, sér ie A n" 168, 
pp . 31-32, § 6 2 ) . 

a) Les r e q u é r a n t s d é p l o r e n t q u ' a u c u n e expe r t i s e psychologique n 'a i t 
é té effectuée p o u r é tab l i r si X et Y é t a i en t en é t a t de d i re la vé r i t é au 
sujet d e s abus p r é t e n d u m e n t subis . Ils e s t i m e n t q u ' u n tel é l é m e n t de 
p r e u v e é ta i t e ssen t ie l en l ' espèce, c o m p t e t e n u d u j e u n e âge des v ic t imes , 
du t e m p s écoulé depu i s les faits et du con t ex t e familial d a n s lequel X et Y 
ava ien t vécu. Si pare i l le exper t i se é ta i t p r imord i a l e selon les r e q u é r a n t s , 
c'est auss i en ra ison des différences e n t r e les vers ions des m i n e u r s et celles 
des t é m o i n s i n t e r r o g é s lors des d é b a t s , des m o d a l i t é s suivant lesquel les 
s 'est dé rou l ée l ' aud ience du 16 oc tobre 1998 et du fait q u e les j u g e s ont 
accordé un poids d é t e r m i n a n t au c o m p o r t e m e n t de X et de Y lors de 
c e t t e a u d i e n c e . 

Les r e q u é r a n t s se p la ignen t é g a l e m e n t du refus d ' i n t e r r o g e r d u r a n t 
l ' aud ience l ' exper t de la défense . Ils sou l ignen t q u e l ' exper t n o m m é pa r 
le G I P a, en s u b s t a n c e , p r é s e n t é des é l é m e n t s en faveur de la thèse du 
p a r q u e t , ce qu i s ' ana lysera i t en une m é c o n n a i s s a n c e du pr inc ipe de 
l 'égal i té des a r m e s . 

Les r e q u é r a n t s a f f i rment enfin ne pas avoir eu la possibil i té de poser 
des ques t ions à X et Y. T o u t e ques t i on a u r a i t é t é déc idée de façon 
u n i l a t é r a l e pa r M""' B. sans consu l t a t i on p réa lab le des pa r t i e s . Les 
r e q u é r a n t s e s t i m e n t q u e ces m a n q u e m e n t s imposa i en t aux jur id ic t ions 
d ' o r d o n n e r q u e les en fan t s fussent à nouveau e n t e n d u s et i n t e r rogés lors 
des d é b a t s . 

La C o u r rappe l le q u e la recevabi l i té des p reuves relève au p r e m i e r chef 
des règles du droi t i n t e r n e . La mission confiée à la C o u r pa r la Conven t i on 
ne consis te pas à se p r o n o n c e r su r le po in t de savoir si des dépos i t ions de 
t é m o i n s on t é té de bon dro i t a d m i s e s c o m m e p reuves , ma i s à r e c h e r c h e r si 
la p r o c é d u r e cons idérée d a n s son e n s e m b l e , y compr i s le mode de 
p r é s e n t a t i o n des moyens de p reuve , a revêtu un c a r a c t è r e équ i t ab l e 
(voir, p a r m i b e a u c o u p d ' a u t r e s , Lucà c. Italie, n" 33354/96, § 38 , C E D H 
2001-11). Elle se p e n c h e r a donc u n i q u e m e n t su r la ques t ion de savoir si la 
m a n i è r e dont la p r o c é d u r e con t r e les r e q u é r a n t s a é té m e n é e d a n s l 'ordre 
j u r i d i q u e i n t e r n e é ta i t c o m p a t i b l e avec les d ro i t s de la défense (De Lorenzo 
c. Italie (déc. ) , n" 69264 /01 , 12 février 2004) . 

A cet égard , la C o u r précise q u e les é l é m e n t s d e p reuve doivent en 
pr inc ipe ê t r e p rodu i t s d e v a n t l 'accusé en a u d i e n c e pub l ique , en vue d ' un 
d é b a t con t r ad i c to i r e . C e p e n d a n t , ce pr inc ipe ne va pas sans excep t ion . En 
règ le g é n é r a l e , les p a r a g r a p h e s 1 et 3 d) de l 'ar t ic le 6 ne peuven t pas ê t r e 
i n t e r p r é t é s c o m m e ex igean t d a n s tous les cas q u e les ques t ions soient 
d i r e c t e m e n t posées pa r l 'accusé ou son avocat , lors d 'un c o n t r e -
i n t e r r o g a t o i r e ou pa r tou t a u t r e moyen , ma i s c o m m a n d e n t d ' a cco rde r à 
l 'accusé une occasion a d é q u a t e et suff isante de con t e s t e r un t é m o i g n a g e 
à c h a r g e et d ' en i n t e r r o g e r l ' au t eu r , au m o m e n t de la dépos i t ion ou plus 
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t a rd ( a r r ê t s Van Mechelen et autres c. Pays-Bas, 23 avril 1997, Recueil des arrêts 
et décisions 1997-III, p . 711, § b\,Liidi c. Suisse, 1 5 j u i n 1992, série A n u 238, 
p. 2 1 , § 49, et S.N. c. Suède, n" 34209/96, § 44, C E D H 2002-V). L ' emplo i de 
dépos i t ions r e m o n t a n t à la phase de l'enquête p r é l i m i n a i r e et de 
l ' ins t ruc t ion ne se h e u r t e pas en soi aux disposi t ions p réc i t ée s , à 
condi t ion q u e les dro i t s de la défense soient r e spec tés . O r ces d ro i t s sont 
r e s t r e i n t s de m a n i è r e incompa t ib l e avec les g a r a n t i e s de l 'ar t icle 6 dans 
tous les cas où une c o n d a m n a t i o n se fonde, u n i q u e m e n t ou d a n s une 
m e s u r e d é t e r m i n a n t e , sur les dépos i t ions d ' un t é m o i n q u e , ni au s t a d e de 
l ' ins t ruc t ion ni p e n d a n t les d é b a t s , l 'accusé n 'a eu la possibil i té 
d ' i n t e r r o g e r ou faire i n t e r r o g e r (A.M. c. Italie, n" 37019/97, § 25, C E D H 
1999-IX, et Saïdi c. France, a r r ê t du 20 s e p t e m b r e 1993, série A n" 261-C, 
pp. 56-57, §§ 43-44 ; voir é g a l e m e n t Lemasson et Achat c. France ( d é c ) , 
n" 49849/99, 14 j a n v i e r 2003) . 

La C o u r soul igne en ou t r e que l 'ar t icle 6 ne reconna î t pas à l 'accusé un 
droi t absolu d ' ob t en i r la c o m p a r u t i o n de t é m o i n s devan t un t r i buna l . Il 
i ncombe en pr inc ipe au j u g e na t iona l de déc ider de la nécess i té ou de 
l ' oppor tun i t é de c i te r u n t é m o i n (voir, p a r m i d ' a u t r e s , Bricmont c. Belgique, 
a r r ê t du 7 ju i l le t 1989, série A n" 158, p . 3 1 , § 89). 

Q u a n t aux c i rcons tances de l ' espèce, la C o u r relève q u e les 
déc l a r a t i ons de X et Y on t cons t i tué p r a t i q u e m e n t le seul é l é m e n t de 
p reuve su r lequel les j u r id i c t ions ont fondé leur j u g e m e n t de culpabi l i té . 
Les a u t r e s p e r s o n n e s e n t e n d u e s pa r le t r i b u n a l de F lorence n 'on t pas é té 
t é m o i n s des ac tes a l légués et d a n s leurs dépos i t ions elles se sont bo rnées à 
i nd ique r les c h a n g e m e n t s qu 'e l les ava ien t observés p a r la su i te d a n s la 
p e r s o n n a l i t é des enfan t s et à r e l a t e r les confidences faites pa r ces 
de rn i e r s . Il y a donc lieu de r e c h e r c h e r si les r e q u é r a n t s ont eu une 
possibi l i té a d é q u a t e d ' e x e r c e r leurs d ro i t s de la défense , au sens de 
l 'ar t ic le 6 de la Conven t ion , q u a n t au t é m o i g n a g e de X et Y (voir, mutatis 
mulandis, S.N. c. Suède p r éc i t é , § 46) . 

La C o u r t i en t c o m p t e des pa r t i cu l a r i t é s des p r o c é d u r e s péna le s p o r t a n t 
sur des infract ions à c a r a c t è r e sexue l . Ce type de p r o c é d u r e est souvent 
vécu c o m m e u n e ép reuve p a r la v ic t ime , en pa r t i cu l i e r lo rsque celle-ci est 
conf ron tée con t re son gré à l ' accusé . C e s aspec t s p r e n n e n t d ' a u t a n t plus 
de rel ief d a n s une affaire i m p l i q u a n t des m i n e u r s . P o u r appréc ie r si un 
accusé a bénéficié ou non d 'un procès é q u i t a b l e au cours d 'une telle 
p rocédu re , il faut p r e n d r e en cons idé ra t ion le droi t de la vict ime 
p r é s u m é e au respec t de sa vie pr ivée . E n c o n s é q u e n c e , la C o u r a d m e t 
que , d a n s le c ad re de p r o c é d u r e s péna le s se r a p p o r t a n t à des violences 
sexuel les , c e r t a i n e s m e s u r e s soient pr i ses aux fins de p r o t é g e r la v ic t ime, 
pourvu q u e ces m e s u r e s pu i ssen t ê t r e concil iées avec un exercice a d é q u a t 
et effectif des dro i t s d e la défense (S.N. c. Suède p réc i t é , § 47, et Lemasson et 
Achat, décis ion p r éc i t é e ) . P o u r g a r a n t i r ces d e r n i e r s , les au to r i t é s 
judicia i res peuven t ê t r e appe lées à p r e n d r e des m e s u r e s qu i c o m p e n s e n t 
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les obs tac les a u x q u e l s se h e u r t e la défense ( a r r ê t s Doorson c. Pays-Bas, 
26 m a r s 1996, Recueil 1996-11, p . 4 7 1 , § 72, et P.S. c. Allemagne, 
n° 33900/96, § 23, 20 d é c e m b r e 2001) . 

La C o u r observe q u ' e n l 'espèce X et Y on t é t é i n t e r rogés d e v a n t le G I P 
de F lorence au cour s de l ' audience du 16 oc tobre 1998. Les r e q u é r a n t s et 
leurs avocats ont pu suivre c e t t e aud i t ion d a n s u n e pièce ad j acen t e , 
d e r r i è r e u n e v i t re sans ta in . Ils ont ainsi pris conna i s sance des ques t ions 
et des r éponses et ont observé le c o m p o r t e m e n t des en fan t s . Les 
r e q u é r a n t s a f f i rment q u ' à ce t t e occasion il ne leur a pas é té loisible 
d ' i n t e rven i r et de d e m a n d e r q u e des po in t s spécif iques fussent éclaircis 
p a r X et Y. C e p e n d a n t , ce t t e thèse se h e u r t e à celle r e t e n u e pa r la cour 
d ' appe l de F lorence d a n s son a r r ê t du 28 s e p t e m b r e 2000, où il a é té 
précisé q u e les avocats des r e q u é r a n t s ava ien t eu l ' oppo r tun i t é de poser 
aux en fan t s , pa r le biais du GIF , t ou t e ques t ion j u g é e nécessa i re pour la 
défense . 

La C o u r relève q u e les r e q u é r a n t s et l eu r s r e p r é s e n t a n t s n 'ont pas 
essayé de se prévalo i r de c e t t e possibi l i té . Lors de l ' aud ience du 
16 oc tobre 1998, ils ont en effet omis de soulever t o u t e excep t ion q u a n t à 
la p r o c é d u r e suivie pa r le G I P ou d ' i nd ique r les ques t i ons qu ' i ls 
s o u h a i t a i e n t poser à X et Y. Aux yeux de la C o u r , un tel c o m p o r t e m e n t 
p o u r r a i t pa s se r pour une accep t a t i on impl ic i te de la m a n i è r e d o n t 
l ' i n t e r roga to i r e se dé rou la i t . 

Pa r a i l leurs , les a u t o r i t é s ont filmé cet ac te d ' i n s t ruc t ion et 
l ' e n r e g i s t r e m e n t audiovisuel a pu ê t r e e x a m i n é pa r les j u r id i c t ions du 
fond. Celles-ci ont donc pu observer le c o m p o r t e m e n t de X et Y p e n d a n t 
leur aud i t i on , et les accusés ont eu l 'occasion de p r é s e n t e r l eu r s 
c o m m e n t a i r e s à ce p ropos . A la l umiè r e de ces é l é m e n t s , la C o u r ne 
sau ra i t souscr i re à la t hè se des r e q u é r a n t s selon laquel le le respec t des 
droi t s de la défense imposa i t une nouvelle aud i t ion des v ic t imes 
p r é s u m é e s des infrac t ions . 

D a n s ces c i rcons tances , la C o u r cons idère que les d é m a r c h e s suivies p a r 
les a u t o r i t é s na t i ona l e s ont offert aux r e q u é r a n t s la possibi l i té de 
r e m e t t r e en cause les déc l a r a t i ons et la crédibi l i té de X et Y au cours de 
la p r o c é d u r e p é n a l e . 

P o u r ce qu i est du refus d ' o r d o n n e r u n e expe r t i s e psychologique et 
d ' i n t e r r o g e r à l ' aud ience l ' exper t de la défense , la C o u r no te q u e les 
j u r id i c t ions ont e s t imé q u e ces ac tes d ' i n s t ruc t i on é t a i en t sans 
i m p o r t a n c e pour la p r o c é d u r e , fondan t l eur décis ion sur des a r g u m e n t s 
logiques et p e r t i n e n t s . En effet, la cour d ' appe l de F lo rence a soul igné 
q u e X et Y ava ien t p e n d a n t l o n g t e m p s été observés p a r u n e psychologue 
des services sociaux et q u e rien ne p e r m e t t a i t de d o u t e r de la capac i t é des 
en fan t s à r e l a t e r les expé r i ences qu ' i l s ava ien t vécues . Pa r a i l leurs , l eur 
aud i t ion avait é té effectuée avec l ' ass is tance de M m ' ' B., e x p e r t e en 
psychologie infant i le . 
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Dès lors, la C o u r ne s a u r a i t conclure q u e les dro i t s de la défense ont été 
r e s t r e i n t s au point d ' en f r e ind re les pr inc ipes du procès équ i t ab l e , tels 
qu ' é t ab l i s p a r l 'ar t icle 6 de la Conven t ion . 

Il s ' ensui t q u e ce gr ief est m a n i f e s t e m e n t ma l fondé et doit ê t r e re je té 
en app l i ca t ion de l 'ar t ic le 35 §§ 3 et 4 de la Conven t ion . 

b) Les r e q u é r a n t s c o n t e s t e n t le r a i s o n n e m e n t suivi pa r les ju r id i c t ions 
na t iona l e s , selon lequel t o u t e l acune ou con t r ad ic t ion d a n s les dépos i t ions 
de X et Y pouvai t ê t r e c o m p e n s é e p a r les a f f i rmat ions des t émo ins 
i n t e r rogés à l ' aud ience . Ce procédé a u r a i t violé la p r é s o m p t i o n 
d ' innocence et le p r inc ipe f o n d a m e n t a l selon leque l le t é m o i g n a g e de 
ceux qui ont assis té aux infract ions doit p r i m e r sur les déc l a r a t i ons des 
p e r s o n n e s ayan t u n i q u e m e n t une conna i s sance ind i rec te des faits . Les 
jur id ic t ions i t a l i ennes a u r a i e n t é g a l e m e n t m é c o n n u la règle selon 
laquel le la p reuve de la cu lpabi l i té d 'un p révenu incombe au p a r q u e t et 
q u ' e n cas de d o u t e l 'accusé doi t ê t r e r e laxé . 

La C o u r observe d ' e m b l é e q u e la culpabi l i té des r e q u é r a n t s a été 
é tab l ie selon les voies légales et sur la base des p reuves p r o d u i t e s p a r le 
p a r q u e t . Rien ne prouve q u ' a u cours de la p r o c é d u r e jud ic i a i r e m e n é e à 
l eur e n c o n t r e les r e q u é r a n t s a ien t é té cons idérés c o m m e coupab les avant 
le p rononcé du j u g e m e n t des t r i b u n a u x . La C o u r e s t ime dès lors 
q u ' a u c u n e a p p a r e n c e de viola t ion du pr inc ipe de la p r é s o m p t i o n 
d ' innocence , tel q u e g a r a n t i p a r le p a r a g r a p h e 2 de l 'ar t icle 6 de la 
Conven t ion , ne sau ra i t ê t r e déce lée en l 'espèce (Hermi c. Italie (déc.) , 
n" 18114/02, 6 n o v e m b r e 2003, e t , a contrario, Allenet de Ribemont c. France, 
a r r ê t du 10 février 1995, série A n " 308, pp. 16-17, §§ 35-41). 

Pour ce qui est de l ' éva lua t ion des t é m o i g n a g e s de X et Y et des a u t r e s 
pe r sonnes i n t e r rogées aux d é b a t s , la C o u r r appe l l e qu 'e l l e n ' a pas pour 
t âche de se s u b s t i t u e r aux ju r id ic t ions i n t e r n e s . En pa r t i cu l i e r , il 
n ' a p p a r t i e n t pas à la C o u r de se p r o n o n c e r sur la cu lpabi l i té des 
r e q u é r a n t s (voir, mutatis mutandis, Khan c. Royaume-Uni, n" 35394/97, § 34, 
C E D H 2000-V). C 'es t au p r e m i e r chef aux a u t o r i t é s na t i ona l e s , et 
n o t a m m e n t aux cours et t r i b u n a u x , qu ' i l i ncombe d ' a p p r é c i e r les faits 
(voir, p a r m i b e a u c o u p d ' a u t r e s , les a r r ê t s Brualla Gómez de la Torre 
с. Espagne, 19 d é c e m b r e 1997, Recueil 1997-VHI, p . 2955, § 31 , et Edificaciones 
March Gallego SA. c. Espagne, 19 février \998,Recueil 1998-1, p . 290, § 33). 

D a n s la p r é s e n t e affaire, la C o u r relève q u e la c o n d a m n a t i o n des 
r e q u é r a n t s est i n t e r v e n u e à la su i te d ' u n e p r o c é d u r e con t r ad i c to i r e et sur 
la base de p reuves qui on t é té e x a m i n é e s à l ' aud ience et q u e les t r i b u n a u x 
i n t e r n e s ont e s t i m é e s suff isantes p o u r é tab l i r la cu lpabi l i té des in té ressés . 
De plus , d a n s les décis ions jud ic i a i r e s mises en cause pa r les r e q u é r a n t s , 
tous les poin ts en l i t ige on t é t é a m p l e m e n t mot ivés , ce qui p e r m e t 
d ' é c a r t e r tou t r i sque d ' a r b i t r a i r e . 

Il s ' ensui t q u e ce gr ief est m a n i f e s t e m e n t m a l fondé et doit ê t r e re je té 
en app l ica t ion de l 'ar t icle 35 §§ 3 et 4 de la Conven t ion . 
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2. Les r e q u é r a n t s cons idè ren t que le G I P de F lo rence n ' é t a i t pas un 
« t r i b u n a l » i m p a r t i a l et é tabl i pa r la loi. Ils i nvoquen t l 'ar t ic le 6 § 1 d e la 
Conven t ion . 

Les in té ressés observen t q u e l ' aud i t ion de X et Y a é té m e n é e p a r 
l ' exper t n o m m é d'office, M""' B., et non p a r le G I P l u i - m ê m e . Les 
ques t i ons à poser aux vic t imes a u r a i e n t é t é choisies p a r M'1"' B., qu i 
a u r a i t é g a l e m e n t décidé à que l m o m e n t il é ta i t o p p o r t u n d ' i n t e r r o m p r e 
l ' audi t ion . Ils a jou ten t q u e le G I P s'est é loigné d u r a n t l ' audi t ion de Y. 

La C o u r relève d ' e m b l é e q u e des d o u t e s p o u r r a i e n t su rg i r q u a n t à 
l 'appl icabi l i té de l 'ar t icle 6 de la Conven t i on en l 'espèce. A cet éga rd , elle 
rappe l le que si c e t t e d isposi t ion peu t j o u e r un rôle avan t la sa is ine du j u g e 
du fond, elle a pour finalité p r inc ipa le , au péna l , d ' a s s u r e r un procès 
équ i t ab l e devan t un « t r i b u n a l » c o m p é t e n t pour déc ide r « d u bien-fondé 
de l ' a ccusa t ion» (Brennau c. Royaume-Uni, n" 39846/98, § 45, C E D H 
2001-X, et Berlinski c. Pologne, n"s 27715/95 et 30209/96, § 75, 20 j u i n 
2002) . En par t i cu l i e r , les g a r a n t i e s d ' i n d é p e n d a n c e et d ' i m p a r t i a l i t é 
p r o p r e s au procès équ i t ab l e c o n c e r n e n t u n i q u e m e n t les j u r id i c t i ons 
appe lées à déc ide r de l ' innocence ou de la cu lpabi l i té d ' u n p révenu 
(Porcellini c. Saint-Marin ( d é c ) , n" 34657/97 , 28 m a i 2002, Priebke c. Italie 
( d é c ) , n" 48799/99, 5 avril 2001 , et De Lorenzo, décis ion p réc i t ée , où la 
C o u r a exclu l 'appl icabi l i té de l 'ar t icle 6 à l ' o rgane appelé à déc ide r le 
renvoi en j u g e m e n t du r e q u é r a n t ) . 

C e p e n d a n t , d a n s les c i r cons tances pa r t i cu l i è r e s de la p r é s e n t e espèce , 
la C o u r n ' e s t i m e pas nécessa i re de se p e n c h e r sur la ques t ion de savoir si 
les condi t ions d ' i m p a r t i a l i t é et de prévision p a r la loi t rouven t à 
s ' app l ique r au G I P . En effet, m ê m e à suppose r qu ' i l en soit a ins i , ce grief 
est de t o u t e m a n i è r e i r recevable p o u r les ra isons su ivan tes . 

La C o u r rappe l le q u ' e n ve r tu d e l 'ar t icle 6 § 1 un « t r i b u n a l » doi t 
toujours ê t r e «é t ab l i pa r la loi». C e t t e express ion ref lè te le p r inc ipe de 
l 'E ta t de droi t , i n h é r e n t à tout le sy s t ème de la C o n v e n t i o n et de ses 
Pro tocoles . En effet, un o r g a n e qu i n ' a pas é té é tabl i c o n f o r m é m e n t à la 
volonté du l ég i s la teur se ra i t n é c e s s a i r e m e n t dépourvu de la l ég i t imi té 
r equ i se d a n s une société d é m o c r a t i q u e pour e n t e n d r e la cause des 
pa r t i cu l i e r s . L 'express ion «é t ab l i pa r la loi» conce rne non s e u l e m e n t la 
base légale de l ' ex is tence m ê m e du t r i b u n a l , mais encore la compos i t ion 
du siège d a n s c h a q u e affaire (Lavenls c. Lettonie, n" 58442/00, § 114, 
28 n o v e m b r e 2002) . La « lo i» visée p a r ce t t e d isposi t ion est donc non 
s e u l e m e n t la légis lat ion re la t ive à l ' é t ab l i s semen t et à la c o m p é t e n c e des 
o r g a n e s j ud i c i a i r e s , mais é g a l e m e n t t ou t e a u t r e d ispos i t ion du droi t 
i n t e r n e dont le non- respec t r e n d i r r égu l i è re la pa r t i c ipa t ion d ' un ou de 
p lus ieurs j u g e s à l ' e x a m e n de l 'affaire. Il s 'agit n o t a m m e n t des 
d isposi t ions re la t ives aux m a n d a t s , aux incompa t ib i l i t é s et à la 
r écusa t i on des m a g i s t r a t s (voir Coëme et autres c. Belgique, n"s 32492/96, 
32547/96, 32548/96, 33209/96 et 33210/96, § 99, C E D H 2000-VII) . 
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Le non- respec t , p a r un t r i buna l , des d isposi t ions susvisées e m p o r t e e n 
pr inc ipe violat ion de l 'ar t icle 6 § 1. La C o u r a donc c o m p é t e n c e pour se 
p r o n o n c e r sur le respec t des règles du droi t i n t e r n e sur ce poin t . 
Toutefo is , vu le p r inc ipe g é n é r a l selon leque l c 'est en p r e m i e r lieu aux 
ju r id ic t ions na t iona le s e l l e s -mêmes qu ' i l i ncombe d ' i n t e r p r é t e r la 
légis la t ion i n t e r n e , la C o u r e s t ime qu 'e l l e ne doit m e t t r e en cause leur 
app réc i a t i on que d a n s des cas d ' une viola t ion f l ag ran te de ce t t e 
légis la t ion (Lavents p r éc i t é , loc. cit., et Coëme et autres, p réc i t é , § 98 in fine; 
voir é g a l e m e n t Paviglianiti et autres c. Italie ( d é c ) , n"s 40994/02, 42097/02 et 
42743/02, 12 février 2004) . 

E n l 'espèce, les r e q u é r a n t s ne c o n t e s t e n t pas q u e le G I P de F lorence 
é ta i t c o m p é t e n t pour c o n n a î t r e de leur affaire et i n t e r r o g e r X et Y lors 
de l ' audience du 16 oc tobre 1998. Ils a l l èguen t q u e les ques t i ons aux 
m i n e u r s ont é té posées pa r M m e B. et non pa r le G I P l u i - m ê m e . 

C e p e n d a n t , la C o u r ne peu t a c c e p t e r la thèse des r e q u é r a n t s selon 
laquel le ce t t e c i rcons tance a u r a i t e n t a c h é la légal i té de la p r o c é d u r e , 
posan t un p r o b l è m e q u a n t à la c o m p é t e n c e de l 'o rgane cha rgé d e 
con t rô le r le d é r o u l e m e n t des inves t iga t ions p r é l i m i n a i r e s . En effet, 
c o m m e la C o u r de cassa t ion l'a a j u s t e t i t r e soul igné d a n s son a r r ê t d u 
22 février 2002, l ' audi t ion de X et Y a é té condu i t e pa r le GIP . Le fait 
q u e , u san t de son droi t de d i r iger l ' accompl i s sement des ac tes 
d ' i n s t ruc t ion , celui-ci ait décidé de pas se r p a r l ' i n t e r m é d i a i r e d 'un 
psychologue pour poser ce r t a ines ques t ions aux m i n e u r s ne sau ra i t 
c h a n g e r c e t t e conclusion. Q u a n t à la c i rcons tance q u e le G I P s'est 
é loigné d u r a n t l ' audi t ion de Y, il ressor t du procès-verbal de l ' audience 
du 16 oc tobre 1998 qu ' i l s 'agissai t d ' une m e s u r e v isant à p r o t é g e r la 
s é rén i t é de la m i n e u r e et q u e de t o u t e m a n i è r e le G I P a con t inué à 
suivre le d é r o u l e m e n t de l ' audi t ion en se p l açan t d e r r i è r e u n e v i t re sans 
ta in . 

D a n s ces condi t ions , la C o u r ne s au ra i t conc lure q u e le G I P de F lorence 
n ' é t a i t pas un « t r i b u n a l é tab l i pa r la loi» au sens de l 'ar t icle 6 § 1 de la 
Conven t ion . P a r a i l leurs , r ien ne p e r m e t de p e n s e r que cet o r g a n e n ' é t a i t 
pas « impa r t i a l ». 

Il s 'ensui t q u e ce gr ief est m a n i f e s t e m e n t ma l fondé et doi t ê t r e re je té 
en appl ica t ion de l 'ar t ic le 35 §§ 3 et 4 de la Conven t ion . 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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SUMMARY1 

Conviction for sexual abuse of minors based mainly on evidence given by 
the victims during preliminary investigation 

Article 6 §§ 1 and 3 (d) 

Questioning of witnesses - Conviction for sexual abuse of minors based mainly on evidence given 
by the victims during preliminary investigation - Rights of defence — Special features of 
criminal proceedings concerning sexual offences - Minors - Protection of victim of sexual 
offence — Hearing of evidence from children by investigating judge assisted by expert 
psychologist - Hearing followed via two-way mirror - Possibility for defence counsel to have 
questions put to witnesses - Use in trial of video and audio recording of hearing - Decision by 
courts not to order further hearing or psychologist's report 

* 
* * 

Proceedings were instituted against the father and mother of two twins and the 
mother's live-in partner (the applicants) on charges of sexual abuse of minors. 
The investigating judge decided to hear evidence from the children, then aged 
almost seven, in camera and conducted the questioning in the presence of a 
psychologist, who put some questions to the children. The applicants, their 
lawyers and the representative of the public prosecutor's office were in an 
adjacent room behind a two-way mirror, from where they could hear and see the 
children and observe their conduct. When one of the children became upset, the 
judge left the hearing room and followed the rest of the hearing from behind the 
two-way mirror. The applicants were committed for trial. The court found them 
guilty as charged, basing its decision on two pieces of evidence against them: the 
video recording of the hearing and the evidence given before the court by persons 
who had been in contact with the children at the time of the alleged events and had 
been taken into their confidence. These indirect witnesses included in particular 
the members of the children's host family and a social worker who said that the 
children had shown signs of disturbed behaviour, a statement confirmed by 
memoranda from the social services department . The applicants appealed, 
complaining that the trial court had declined to hear evidence from an expert 
instructed by the defence. The appeal court upheld the finding of guilt. It 
dismissed the requests by the defence for a psychologist's report to be prepared 
on the children and for them to be questioned further, pointing out that the 
children, whose statements had, by and large, been consistent, had already been 
under observation for a long time by a psychologist employed by the social services 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s n o t b ind t h e C o u r t . 



408 ACCARDI AND OTHERS v. ITALY DECISION 

department, and had been questioned during the preliminary investigation. The 
applicants had taken part in that hearing and their lawyers had had the 
opportunity to ask the children any questions they considered necessary to their 
defence. The applicants appealed unsuccessfully on points of law. 

Held 

( 1 ) Article 6 §§ 1 and 3 (d): The courts' finding of guilt had been based almost 
exclusively on the evidence given by the victims before the investigating judge. 
Account had to be taken of the special features of criminal proceedings 
concerning sexual offences: certain measures might be taken for the purpose of 
protecting the victim, provided that they could be reconciled with an adequate 
and effective exercise of the rights of the defence. The applicants and their 
lawyers had been able to follow the questioning of the victims in an adjacent 
room via a two-way mirror. They had thus been able to hear the questions and 
replies and observe the children's demeanour. The applicants' lawyers had had 
the opportunity to ask the children any question they felt was necessary to the 
defence, through the intermediary of the investigating judge. The fact that they 
had not availed themselves of that opportunity could be interpreted as implicit 
agreement with the way the questioning had been conducted. The authorities 
had made a video recording of that stage in the investigation, which the trial 
courts had been able to study. The courts had therefore had the opportunity to 
observe the conduct of the prosecution witnesses under questioning, and the 
defendants had been able to submit their comments in that regard. In the 
circumstances, the applicants had been given sufficient opportunity to challenge 
the statements and the credibility of the witnesses during the criminal 
proceedings. No further hearing of the victims had been necessary in order to 
safeguard the rights of the defence. As to the decision not to order a 
psychologist's report or to question the defence's expert witness during the 
hearing, the courts had concluded, on the basis of logical and pertinent 
arguments, that such investigative measures were of no relevance to the 
proceedings. The appeal court had pointed out that the children had been under 
observation for a long time by a psychologist employed by the social services 
department , and that there were no grounds for doubting their ability to recount 
their experiences. Moreover, the questioning of the children had been conducted 
with the assistance of an expert in child psychology: manifestly ill-founded. 

(2) Article 6 § 1: The applicants complained that the questions had been put to 
the victims by the psychologist rather than by the investigating judge. However, 
the Court of Cassation had pointed out that the questioning had been conducted 
by the judge. The fact that the latter, making use of his right to oversee the 
performance of the investigative measures, had decided to proceed through the 
intermediary of a psychologist in order to put certain questions to the children, 
did nothing to alter that conclusion. While it was true that the judge had left the 
room while one of the children was being questioned, the move had been designed 
to calm the child and the judge had continued to follow the progress of the 
questioning from behind a two-way mirror. Hence, there were no grounds for 
concluding that the investigating judge had not been a "tribunal established by 
law": manifestly ill-founded. 
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T H E F A C T S 

T h e app l i can t s , M r Sa lva tore Accardi , M r S te fano M a n z i n i and 
Mrs T e r e s a D 'An ton io , a r e I t a l i an na t iona l s , bo rn in 1943, 1963 a n d 1960 
respect ively. T h e first two app l i can t s a re cu r r en t ly in F lo rence Pr i son , 
while the th i rd is in pr i son in Monza . M r Accard i was r e p r e s e n t e d before 
t h e C o u r t by M r L. Bisori , a lawyer p rac t i s ing in F lo rence ; M r Manz in i and 
Mrs D 'An ton io were r e p r e s e n t e d by Mr M. Fus i , also a lawyer p rac t i s ing in 
F lo rence . 

T h e facts of the case , as s u b m i t t e d by the app l i can t s , m a y be 
s u m m a r i s e d as follows. 

1. The institution oj criminal proceedings 

T h e first app l i can t and the th i rd app l i can t a r e the p a r e n t s of mino r s X 
a n d Y, twins born on 25 D e c e m b e r 1991. T h e p a r e n t s live a p a r t . T h e th i rd 
app l i can t lives w i t h t he second app l i can t . 

Fol lowing a compla in t lodged by the first app l i can t a l leging t h a t X a n d 
Y h a d b e e n subjec ted to sexual abuse by t he i r m o t h e r a n d the second 
app l i can t , the F lorence C r i m i n a l C o u r t dec ided to place t he ch i ld ren in 
S t a t e ca re . In O c t o b e r 1997 the cour t o r d e r e d t h a t t he ch i ld ren be 
r e t u r n e d to the family of t he i r f a the r , who was living wi th M r s P. a t the 
t i m e . However , in J a n u a r y 1998 X informed his schoo l t eache r t h a t Y had 
b e e n subjec ted to fu r the r abuse , this t i m e by t h e ch i ld ren ' s fa ther . 
P roceed ings w e r e i n s t i t u t e d aga ins t the t h r e e app l i can t s on c h a r g e s of 
sexua l abuse of m ino r s . 

O n 21 S e p t e m b e r 1998 the F lo rence inves t iga t ing j u d g e (giudice per le 
indagini preliminari) dec ided to h e a r evidence from X a n d Y in c a m e r a 
(inciclente prohatorio). T h e h e a r i n g took place on 16 O c t o b e r 1998 in the 
p re sence of t h e inves t iga t ing j u d g e and a psychologist , Mrs B. T h e 
app l i can t s , t he i r lawyers a n d the r e p r e s e n t a t i v e of the public 
p rosecu to r ' s office were in an ad jacent room b e h i n d a two-way mi r ro r , 
enab l ing t h e m to h e a r wha t was be ing said and observe the conduc t of 
the wi tnesses . D u r i n g the h e a r i n g M r s B. put some ques t ions to the 
ch i ld ren . 

X conf i rmed hav ing been abused by the i r m o t h e r and the second 
app l i can t , and gave de ta i l s of t he sexua l abuse to which Y had al legedly 
b e e n subjec ted by t he i r fa ther . Y was also q u e s t i o n e d by Mrs B. However , 
w h e n the psychologist asked he r to specify w h a t used to h a p p e n with her 
p a r e n t s , Y repl ied t h a t she was too a s h a m e d . T h e inves t iga t ing j u d g e t h e n 
dec ided to leave t he h e a r i n g room a n d follow the q u e s t i o n i n g from beh ind 
the two-way mi r ro r . Y s u b s e q u e n t l y gave some de ta i l s conce rn ing the 
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a b u s e p e r p e t r a t e d by the first and second app l i can t s . W h e n she b e c a m e 
very upse t , t he q u e s t i o n i n g was d i scon t inued . 

2. The trial at first instance 

O n 25 M a y 1999 the app l i can t s were c o m m i t t e d for t r ia l before t he 
F lorence C r i m i n a l C o u r t . 

T h e p roceed ings took place in c a m e r a . T h r e e hea r ings were held, on 10, 
16 and 18 N o v e m b e r 1999. N u m e r o u s wi tnesses who had been in con tac t 
wi th X and Y at the t i m e of t he events were ques t i oned . T h e cour t o r d e r e d 
t he v ideo tape of t he h e a r i n g of 16 O c t o b e r 1998 to be p roduced . 

In a j u d g m e n t of 18 N o v e m b e r 1999 the F lorence C r i m i n a l C o u r t 
s e n t e n c e d each of the app l i can t s to twelve y e a r s ' i m p r i s o n m e n t . 

T h e cour t noted t h a t t h e r e were two types of evidence t h a t we ighed 
aga ins t t he d e f e n d a n t s . First ly, t h e r e were the s t a t e m e n t s m a d e by X 
a n d Y at t he h e a r i n g on 16 O c t o b e r 1998; secondly, t h e r e was t he 
evidence of t he pe r sons q u e s t i o n e d d u r i n g the p roceed ings , who had 
second-hand knowledge of t he events de t a i l ed by the vic t ims, hav ing b e e n 
t a k e n in to the i r conf idence . Whi le t he ch i ld ren ' s s t a t e m e n t s r a n k e d first 
in i m p o r t a n c e , t he hea r say evidence h a d a role to play in check ing the 
cons is tency of the vers ions they provided wi th t he o t h e r p a r t i c u l a r 
c i r c u m s t a n c e s of the case . 

In t he view of t h e cour t , t he de ta i l s provided by X and Y d e m o n s t r a t e d 
t h a t they h a d indeed been subjec ted to abuse , as it would have b e e n 
difficult for ch i ld ren so y o u n g to invent de ta i l s of sexua l p rac t ices known 
only to adu l t s . As the v ideo tape of the h e a r i n g of 16 O c t o b e r 1998 showed, 
X and Y, t h r o u g h the i r gene ra l d e m e a n o u r and the n a t u r e of the i r repl ies , 
d isplayed signs of profound u n c a s e and g r e a t d i s t ress when conf ron ted 
wi th the m e m o r y of t he i r painful expe r i ences . T h e i r s t a t e m e n t s 
the re fo re cons t i t u t ed s t r o n g evidence in the case aga ins t the d e f e n d a n t s . 

It fu r the r e m e r g e d from the evidence given d u r i n g the p roceed ings t h a t 
X and Y h a d r e c o u n t e d de ta i l s of t he a b u s e to th i rd pa r t i e s , such as 
m e m b e r s of the i r host family, the first app l i can t ' s live-in p a r t n e r , a h o m e 
t e a c h e r and a school teacher . Accord ing to t he s choo l t eache r and to a 
social worke r , X and Y showed signs of d i s t u rb ed behaviour , a f inding 
conf i rmed by m e m o r a n d a from the social services d e p a r t m e n t . Th i s 
evidence c o r r o b o r a t e d t he ch i ld ren ' s s t a t e m e n t s , wi th t he resu l t t h a t t he 
app l i can t s w e r e found guil ty. 

3. The appeal proceedings 

T h e app l i can t s appea led . 
T h e first app l i can t confined h imse l f to cha l l eng ing the a s s e s s m e n t of 

t he evidence a n d the i n t e r p r e t a t i o n of t h e s t a t e m e n t s m a d e by X and Y. 
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T h e second a n d th i rd app l i can t s a r g u e d t h a t , in the course of the 
p roceed ings at first i n s t ance , the cour t had dec l ined to h e a r evidence 
from an expe r t wi tness i n s t r u c t e d by the defence who would, they 
c o n t e n d e d , have been able to shed light on the c i r c u m s t a n c e s 
s u r r o u n d i n g the ch i ld ren ' s s t a t e m e n t s , in o r d e r to es tab l i sh w h e t h e r and 
to wha t e x t e n t those c i r c u m s t a n c e s m i g h t have inf luenced the i r vers ion of 
even t s . F u r t h e r m o r e , t he cour t should have o r d e r e d a psychologist ' s 
r epo r t on the ch i ld ren to d e t e r m i n e w h e t h e r they showed signs of having 
been sexual ly abused . T h e second and th i rd app l i can t s also r e q u e s t e d tha t 
t he ch i ld ren be q u e s t i o n e d aga in in the p r e s e n c e of child psychology 
e x p e r t s , not j u s t abou t t he abuse itself, bu t also abou t t he ex i s t ing family 
r e l a t ionsh ips . 

Accord ing to the second a n d th i rd app l i can t s , it was likely t h a t t he 
ch i ldren , whose ear ly years h a d b e e n spent in a difficult and p reca r ious 
s i tua t ion , had s imply wi tnes sed the sexua l p rac t ices of t he adu l t s and 
l a t e r imag ined tha t they had themse lves been involved in t he ac ts in 
ques t ion . T h i s exp l ana t i on was especial ly p laus ib le , they a r g u e d , given 
t h a t t he ques t ions pu t by Mrs B. a t t he h e a r i n g of 16 O c t o b e r 1998 had 
b e e n of a l ead ing n a t u r e . T h e y fu r the r s u b m i t t e d t h a t t he inves t iga t ing 
j u d g e had p r e v e n t e d the pa r t i e s from asking the ch i ld ren q u e s t i o n s . 

T h e second and th i rd app l i can t s a p p e n d e d a psychologist ' s r epo r t to 
the i r not ice of appea l which conc luded t h a t , in view of t he m a n n e r in 
which they had been ob t a ined , t he ch i ld ren ' s s t a t e m e n t s should not have 
b e e n used as t he sole basis for convic t ing the d e f e n d a n t s . 

By a j u d g m e n t of 28 S e p t e m b e r 2000, the F lorence C o u r t of Appea l 
r e d u c e d the th i rd app l i can t ' s s e n t e n c e to nine y e a r s ' i m p r i s o n m e n t . It 
uphe ld the r e m a i n d e r of t he decis ion a t first i n s t ance . 

T h e C o u r t of Appea l observed t h a t the vers ions of X a n d Y con t r ad i c t ed 
each o t h e r in p laces . In add i t ion , the ch i ld ren had b e e n vague as to when 
exact ly t he abuse had t a k e n p lace . However , the defence ' s a r g u m e n t t h a t 
t he ch i ld ren h a d confused rea l i ty a n d i m a g i n a t i o n was un founded , b e a r i n g 
in m i n d the n a t u r e of the de ta i l s r e c o u n t e d by X a n d Y a n d the s igns of 
d i s t ress they had man i fes t ed d u r i n g a n d after t he h e a r i n g . F u r t h e r m o r e , 
the ch i ld ren could not have b e e n expec t ed to open up comple t e ly to a 
psychologist t hey had jus t m e t and to a j u d g e - t he inves t iga t ing judge -
w h o m they did not know. Accordingly, t he s t a t e m e n t s m a d e at t he h e a r i n g 
of 16 O c t o b e r 1998 n e e d e d to be assessed in conjunct ion wi th the deta i ls 
confided by the ch i ld ren to people a r o u n d t h e m , who had b e e n ques t i oned 
d u r i n g the p roceed ings at first i n s t ance . T h a t process p laced the 
con t rad ic t ions in con tex t and proved t h a t the abuse compla ined of had 
been p e r p e t r a t e d by the app l i can t s . 

T h e C o u r t of Appea l observed fu r the r t h a t t h e r e were no g r o u n d s for 
d o u b t i n g the ch i ld ren ' s abil i ty to desc r ibe t he i r expe r i ences , a n d t h a t the i r 
s t a t e m e n t s had been , by a n d l a rge , cons i s ten t . In t he l ight of those 
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cons ide ra t ions , t he re had been no need for a psychologist ' s r epor t on t he 
ch i ld ren , who had a l r eady been kept u n d e r obse rva t ion for a long t i m e by a 
psychologist employed by the social services d e p a r t m e n t . A fu r the r 
h e a r i n g would have b e e n no m o r e t h a n a r e - run of the h e a r i n g of 
16 O c t o b e r 1998. In t h a t connec t ion t h e C o u r t of A p p e a l s t r e s sed t h a t 
t he app l i can t s a n d the i r lawyers h a d t a k e n pa r t in the h e a r i n g in 
ques t i on a n d had had the o p p o r t u n i t y to ask the ch i ld ren any ques t ions 
they cons ide red necessa ry to the i r defence , t h r o u g h the i n t e r m e d i a r y of 
t he inves t iga t ing j u d g e . 

As to the m a n n e r in which the h e a r i n g of 16 O c t o b e r 1998 h a d b e e n 
conduc ted , the C o u r t of A p p e a l no t ed t h a t Mrs B. h a d a d a p t e d he r 
a p p r o a c h to t he d e g r e e of pa r t i c ipa t ion and coopera t ion of the ch i ld ren . 
T h e psychologist had t hus pu t m o r e specific cpiestions to X , who a p p e a r e d 
to be more open t h a n Y. 

4. The applicants' appeal on points of law 

T h e app l i can t s a p p e a l e d on poin ts of law. 
T h e first app l i can t c o m p l a i n e d first of all t ha t the q u e s t i o n i n g of X and 

Y had been invalid, observ ing t h a t t he ques t ions h a d been pu t to t he 
ch i ld ren by M r s B. r a t h e r t h a n by the inves t iga t ing j u d g e , and had b e e n 
put in a l ead ing m a n n e r . T h e first appl icant fu r the r s u b m i t t e d tha t the 
C o u r t of A p p e a l h a d lent excessive weight to the evidence of persons wi th 
only second-hand knowledge of t he facts, a n d a r g u e d t h a t the r ea sons 
given for t he j u d g m e n t of 28 S e p t e m b e r 2000 had been illogical a n d 
con t rad ic to ry . 

T h e second and th i rd app l i can t s objected t h a t t he i r convict ions had 
been unsafe , on the g r o u n d tha t no decisive proof had been p roduced . 
T h e y re fe r red in p a r t i c u l a r to the decision not to ques t i on the vic t ims 
aga in or to o r d e r a psychologis t ' s r epor t on t he ch i ld ren and a n o t h e r one 
to d e t e r m i n e w h e t h e r X a n d Y had b e e n fit to give evidence . T h e second 
and th i rd app l i can t s also a l leged t h a t t he reasons given for the j u d g m e n t 
of 28 S e p t e m b e r 2000 had been illogical and con t rad ic to ry , as the i r guilt 
had not b e e n proved beyond any r easonab le doub t . 

In a j u d g m e n t of 22 F e b r u a r y 2002, depos i t ed wi th t he reg is t ry on 
24 Apri l 2002, the C o u r t of C a s s a t i o n d ismissed the app l i c an t s ' appea l , 
finding t h a t t he C o u r t of Appea l had given logical a n d cor rec t reasons for 
its f indings on all the poin ts in issue. 

T h e C o u r t of C a s s a t i o n observed tha t it had been for t he t r ia l a n d 
appea l cou r t s to dec ide w h e t h e r fu r the r evidence (such as t he exper t 
r e p o r t s r e q u e s t e d by t h e d e f e n d a n t s ) was r equ i r ed , and t h a t a fu r the r 
h e a r i n g of the ch i ld ren was not necessary . Moreover , the q u e s t i o n i n g of 
X and Y had been conduc t ed by the inves t iga t ing j u d g e , not by Mrs B.; 
t he fact t h a t some ques t i ons had b e e n pu t d i rec t ly by the psychologist 
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was i r re levan t . In any event , u n d e r I ta l ian law, fai lure to a d h e r e to the 
m e t h o d s laid down for ques t i on ing did not inval ida te t he p roceed ings . 

C O M P L A I N T S 

1. T h e app l i can t s compla ined u n d e r Art ic le 6 §§ 1,2 and 3 (d) of the 
C o n v e n t i o n tha t t he c r imina l p roceed ings b r o u g h t aga ins t t h e m had been 
unfai r , and t h a t the pr inciple of the p r e s u m p t i o n of innocence had been 
infr inged. 

2. T h e app l i can t s compla ined u n d e r Art ic le 6 § 1 of the Conven t i on 
tha t the i r case had not been h e a r d by an i m p a r t i a l t r i buna l es tab l i shed 
by law. 

THE LAW 

1. T h e app l i can t s a l leged t h a t the p roceed ings b r o u g h t aga ins t t h e m 
had been unfai r and t h a t t he pr inciple of the p r e s u m p t i o n of innocence 
had been infr inged. T h e y rel ied on Art ic le 6 §§ 1 ,2 and 3 (d) of t he 
C o n v e n t i o n , t he re levan t pa r t s of which provide: 

" 1 . In t h e d e t e r m i n a t i o n of . . . a n y c r i m i n a l c h a r g e a g a i n s t h i m , e v e r y o n e is e n t i t l e d 

t o a fair ... h e a r i n g ... by a n ... i m p a r t i a l t r i b u n a l e s t a b l i s h e d by law. 

2. E v e r y o n e c h a r g e d w i t h a c r i m i n a l o f fence sha l l be p r e s u m e d i n n o c e n t u n t i l p r o v e d 

g u i l t y a c c o r d i n g to law. 

3. E v e r y o n e c h a r g e d w i t h a c r i m i n a l o f fence h a s t h e fo l lowing m i n i m u m r i g h t s : 

(d ) t o e x a m i n e o r h a v e e x a m i n e d w i t n e s s e s a g a i n s t h i m a n d t o o b t a i n t h e a t t e n d a n c e 

a n d e x a m i n a t i o n of w i t n e s s e s o n his b e h a l f u n d e r t h e s a m e c o n d i t i o n s a s w i t n e s s e s 

a g a i n s t h i m ; 

» 

Given t h a t t he r e q u i r e m e n t s of p a r a g r a p h s 2 a n d 3 r e p r e s e n t specific 
a spec t s of the r ight to a fair h e a r i n g g u a r a n t e e d by Art ic le 6 § 1, t he C o u r t 
will e x a m i n e t he app l i c an t s ' compla in t s in the light of the two t ex t s t a k e n 
in c o m b i n a t i o n (see , a m o n g m a n y o t h e r a u t h o r i t i e s , Van Geyseg/iem v. 
Belgium [ G C ] , no. 26103/95 , § 27, E C H R 1999-1, and Kamasinski v. Austria, 
j u d g m e n t of 19 D e c e m b e r 1989, Ser ies A no. 168, pp. 31-32, § 62). 

(a) T h e app l i can t s compla ined t h a t no psychologist ' s r epor t had been 
p r e p a r e d in o r d e r to es tab l i sh w h e t h e r X a n d Y were capab le of te l l ing lire 
t r u t h in re la t ion to t he a l leged abuse . T h e y a r g u e d t h a t evidence of t h a t 
n a t u r e was vital in t he case in ques t ion , in view of the young age of the 
v ic t ims , the l eng th of t i m e t h a t had e lapsed since the events had 
occu r red and the family c i r c u m s t a n c e s in which X a n d Y had been living. 
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T h e crucia l i m p o r t a n c e of a n expe r t r epor t was fu r the r u n d e r s c o r e d by the 
d i spar i t i e s b e t w e e n the ch i ld ren ' s vers ions of even t s and those of t he 
wi tnesses q u e s t i o n e d d u r i n g the p roceed ings , by t he m e t h o d s used to 
conduc t t he h e a r i n g of 16 O c t o b e r 1998 a n d by the fact t ha t the cour t s 
had given decisive weight to the conduc t of X and Y at the h e a r i n g . 

T h e app l i can t s also c o m p l a i n e d abou t t he decision not to ques t i on the 
defence ' s expe r t wi tness at t he hea r ing . T h e y c o n t e n d e d tha t the expe r t 
wi tness appo in t ed by the inves t iga t ing j u d g e had , in essence , s u p p o r t e d 
the publ ic p rosecu to r ' s a r g u m e n t s ; th is a m o u n t e d to an in f r ingemen t of 
the pr inc ip le of equa l i ty of a r m s . 

Last ly , t h e app l i can t s m a i n t a i n e d tha t they had been d e n i e d t he 
o p p o r t u n i t y to pu t ques t i ons to X a n d Y. All t he q u e s t i o n s had b e e n 
dec ided upon by Mrs B. a lone wi thou t pr ior consu l t a t ion of t he pa r t i e s . 
T h e app l i can t s cons ide red t h a t , in view of those omiss ions , t he cour t s 
should o r d e r a fu r the r h e a r i n g d u r i n g which the ch i ld ren could be 
ques t i oned . 

T h e C o u r t r e i t e r a t e s tha t the admiss ib i l i ty of evidence is governed 
p r imar i ly by the ru les of d o m e s t i c law. T h e C o u r t ' s task u n d e r the 
Conven t i on is not to rule as to w h e t h e r w i tnes ses ' s t a t e m e n t s were 
p roper ly a d m i t t e d as evidence, but r a t h e r to a sce r t a in w h e t h e r t he 
proceedings as a whole, including the wa\ in which evidence was t aken , 
were fair (see , a m o n g m a n y o t h e r a u t h o r i t i e s , Luca v. Italy, no. 33354/96, 
§ 38, E C H R 2001-11). It will the re fore confine its a t t e n t i o n to es tab l i sh ing 
w h e t h e r t he m a n n e r in which the p roceed ings aga ins t t he app l i can t s were 
conduc t ed i r the domes t i c cour t s was compa t ib l e wi th the r igh t s of t he 
defence (sec De Lorenzo v. Italy ( d e c ) , no. 69264/01 , 12 F e b r u a r y 2004) . 

In this connec t ion the C o u r t r e i t e r a t e s t h a t all the evidence m u s t 
no rma l ly be p roduced at a publ ic hea r i ng , in the p re sence of the accused, 
wi th a view to adversa r i a l a r g u m e n t . T h e r e a r e excep t ions to this 
p r inc ip le , however . As a g e n e r a l ru le , p a r a g r a p h s 1 and 3 (d) of Art ic le 6 
canno t be i n t e r p r e t e d as r e q u i r i n g in all cases t h a t ques t i ons be put 
d i rect ly by the accused or his lawyer, w h e t h e r by m e a n s of cross-
e x a m i n a t i o n or by any o t h e r m e a n s , bu t r a t h e r t h a t t he accused m u s t be 
given an a d e q u a t e and p r o p e r o p p o r t u n i t y to cha l l enge and ques t i on a 
wi tness aga ins t h im, e i t he r w h e n he m a k e s his s t a t e m e n t s or a t a l a t e r 
s t age (see Van Mechelen and Others v. the Netherlands, j u d g m e n t of 23 April 
1997, Reports of Judgments and Decisions 1997-III, p . 711 , § 5 1 ; Ltidi v. 
Switzerland, j u d g m e n t of 15 J u n e 1992, Ser ies A no. 238, p. 2 1 , § 49; and 
S.N. v. Sweden, no. 34209/96, § 44, E C H R 2002-V). T h e use as evidence of 
s t a t e m e n t s o b t a i n e d a t the s t age of t he police inqu i ry a n d the judic ia l 
inves t iga t ion is not in i tself incons i s t en t w i th the provisions c i ted above, 
provided t h a t the r igh ts of the defence have been r e spec ted . T h e r igh t s of 
t he defence a r e r e s t r i c t ed to an ex t en t t h a t is i ncompa t ib l e wi th the 
r e q u i r e m e n t s of Art ic le 6 if the convict ion is based solely, or to a decisive 
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e x t e n t , on t he deposi t ions of a wi tness w h o m the accused has had no 
o p p o r t u n i t y to e x a m i n e or to have e x a m i n e d e i t h e r d u r i n g the 
inves t iga t ion or a t t r i a l (see A.M. v. Italy, no . 37019/97 , § 25 , E C H R 
1999-IX, and Soldi v. France, j u d g m e n t of 20 S e p t e m b e r 1993, Series A 
no. 261-C, pp. 56-57, §§ 43-44; see also Lemasson and Achat v. France ( d e c ) , 
no. 49849/99, 1 4 J a n u a r y 2003) . 

T h e C o u r t f u r the r e m p h a s i s e s t h a t Art ic le 6 does not g r a n t t he accused 
an u n l i m i t e d r ight to secure t he a p p e a r a n c e of wi tnesses in cour t . It is 
no rma l ly for the na t iona l cour t s to decide w h e t h e r it is necessa ry o r 
advisable to call a wi tness ( see , a m o n g o t h e r a u t h o r i t i e s , Bricmont v. 
Belgium, j u d g m e n t of 7 J u l y 1989, Ser ies A no. 158, p. 3 1 , § 89) . 

As to the c i r c u m s t a n c e s of th is case , t he C o u r t no tes t h a t the 
s t a t e m e n t s m a d e by X a n d Y cons t i t u t ed vir tual ly t he sole ev idence on 
which the c o u r t s ' findings of guil t were based . T h e o t h e r pe r sons whose 
evidence was h e a r d by t he F lorence C r i m i n a l C o u r t had not wi tnessed 
t h e a l l eged ac t s , a n d confined t h e m s e l v e s in the i r s t a t e m e n t s t o 
desc r ib ing t he c h a n g e s they had observed s u b s e q u e n t l y in the ch i ld ren ' s 
pe r sona l i t i e s , a n d to r e l a t i ng w h a t the ch i ld ren had confided to t h e m . It is 
t he re fo re necessary to e x a m i n e w h e t h e r t he app l i can t s had an a d e q u a t e 
o p p o r t u n i t y to exercise the i r defence r igh ts , for the pu rposes of Art ic le 6 
of t he Conven t ion , wi th r ega rd to t he s t a t e m e n t s m a d e by X and Y (see, 
mutatis mutandis, S.N. v. Sweden, c i ted above, § 46) . 

T h e C o u r t has r e g a r d to the special f ea tu res of c r imina l p roceed ings 
conce rn ing sexual offences. Such p roceed ings a r e often conceived of as a n 
o rdea l by t he vic t im, in pa r t i cu l a r w h e n t he l a t t e r is unwill ingly 
conf ron ted wi th the de fendan t . T h e s e f ea tu re s a re even m o r e p r o m i n e n t 
in a case involving a minor . In the a s s e s s m e n t of the ques t i on w h e t h e r o r 
not in such p roceed ings an accused received a fair t r ia l , account m u s t be 
t a k e n of t he r ight to respec t for t he pr iva te life of t h e a l leged vic t im. 
T h e r e f o r e , t he C o u r t accepts t h a t in c r imina l p roceed ings conce rn ing 
sexua l abuse ce r t a in m e a s u r e s m a y be t a k e n for t he pu rpose of 
p r o t e c t i n g t he vic t im, provided t h a t such m e a s u r e s can be reconci led 
wi th an a d e q u a t e a n d effective exerc ise of the r igh t s of the defence (see 
S.N. v. Sweden, c i ted above, § 47 , and Lemasson and Achat, c i ted above) . In 
s ecu r ing the r igh t s of the defence , t he jud ic ia l a u t h o r i t i e s m a y be r e q u i r e d 
to t ake m e a s u r e s which c o u n t e r b a l a n c e the hand icaps u n d e r which the 
defence labours (see Doorson v. the Netherlands, j u d g m e n t of 26 M a r c h 1996, 
Reports 1996-11, p. 4 7 1 , § 72, and P.S. v. Germany, no. 33900/96, § 23, 
20 D e c e m b e r 2001) . 

T h e C o u r t observes t ha t , in the in s t an t case , X and Y w e r e q u e s t i o n e d 
before the F lorence inves t iga t ing j u d g e at t he h e a r i n g of 16 O c t o b e r 1998. 
T h e a p p l i c a n t s a n d t he i r lawyers w e r e able t o follow the q u e s t i o n i n g in a n 
ad jacen t room via a two-way m i r r o r . T h e y were t hus able to h e a r the 
ques t i ons and repl ies and observe the ch i ld ren ' s d e m e a n o u r . T h e 
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app l i can t s c o n t e n d e d t h a t they were not p e r m i t t e d to i n t e rvene on t h a t 
occasion and to r e q u e s t t ha t X and Y e luc ida te specific po in t s . However , 
this a s se r t i on con t r ad i c t s t h a t m a d e by the F lorence C o u r t of Appea l in its 
j u d g m e n t of 28 S e p t e m b e r 2000, s t a t i ng t h a t t he a p p l i c a n t s ' lawyers had 
the o p p o r t u n i t y to ask the ch i ld ren any ques t i on they felt was necessa ry to 
t he defence , t h r o u g h the i n t e r m e d i a r y of t he inves t iga t ing j u d g e . 

T h e C o u r t no tes t h a t the app l i can t s and the i r r e p r e s e n t a t i v e s m a d e no 
a t t e m p t to avail t hemse lves of t h a t oppor tun i ty . At t he h e a r i n g of 
16 O c t o b e r 1998, they o m i t t e d to ra ise any object ions r e g a r d i n g the 
p r o c e d u r e a d o p t e d by the inves t iga t ing judge or to say w h a t ques t ions 
they wished to ask X and Y. In t he view of t he C o u r t , th is could be 
i n t e r p r e t e d as implici t a g r e e m e n t wi th t he way the q u e s t i o n i n g was 
conduc ted . 

In add i t ion , t he a u t h o r i t i e s m a d e a video r eco rd ing of this s t age in the 
inves t iga t ion p r o c e d u r e , which the t r ia l cour t s were able to s tudy . T h e 
cour t s the re fore had the o p p o r t u n i t y to observe t he conduc t of X and Y 
u n d e r ques t ion ing , and the d e f e n d a n t s were able to s u b m i t the i r 
c o m m e n t s in t h a t r ega rd . In the l ight of these cons ide ra t ions , t he C o u r t 
canno t subscr ibe to t he a p p l i c a n t s ' view t h a t a fu r the r h e a r i n g of the 
a l leged vic t ims of t he offences was necessa ry in o r d e r to sa feguard t he 
r igh ts of the defence. 

In the c i r c u m s t a n c e s , t he C o u r t cons iders t h a t t he s teps t a k e n by the 
d o m e s t i c a u t h o r i t i e s were sufficient to allow the app l i can t s an o p p o r t u n i t y 
to cha l lenge t he s t a t e m e n t s a n d the credibi l i ty of X a n d Y d u r i n g the 
c r imina l p roceed ings . 

As to t he decision not to o rde r a psychologist ' s r epo r t or to ques t ion t he 
defence ' s exper t wi tness d u r i n g the hea r i ng , t he C o u r t no tes t h a t the 
d o m e s t i c cour t s , on the basis of logical a n d p e r t i n e n t a r g u m e n t s , 
conc luded t h a t such invest igat ive m e a s u r e s were of no re levance to t h e 
p roceed ings . T h e F lorence C o u r t of Appea l s t r e s sed t h a t X a n d Y had 
been u n d e r obse rva t ion for a long t ime by a psychologist employed by the 
social services d e p a r t m e n t , a n d t h a t t h e r e were no g r o u n d s for d o u b l i n g 
t he ch i ld ren ' s abi l i ty to r ecoun t the i r expe r i ences . Moreover , t he 
q u e s t i o n i n g of the ch i ld ren had been conduc ted wi th the ass i s tance of 
Mrs B., a n expe r t in child psychology. 

Accordingly, the C o u r t c a n n o t conclude t h a t t he r igh t s of the defence 
were r e s t r i c t ed to t he e x t e n t t h a t t h e r e was an in f r ingemen t of t he 
pr inciples of a fair h e a r i n g es tab l i shed by Art ic le 6 of the Conven t ion . 

It follows t h a t this c o m p l a i n t is mani fes t ly i l l-founded and m u s t be 
re jec ted in accordance wi th Ar t ic le 35 §§ 3 and 4 of the Conven t ion . 

(b) T h e app l i can t s cha l l enged t h e r e a s o n i n g of t he d o m e s t i c cour t s 
w h e r e b y any g a p or con t r ad i c t i on in t h e s t a t e m e n t s m a d e by X and Y 
could be offset by the s t a t e m e n t s of t he wi tnesses who h a d been 
ques t i oned at t he hea r ing . T h i s p r o c e d u r e , they c o n t e n d e d , infr inged the 



ACCARDI AND OTHERS v. ITALY DECISION 11'i 

p r e s u m p t i o n of innocence and the f u n d a m e n t a l pr inciple accord ing to 
which the evidence of those who had wi tnessed the offences should t ake 
p recedence over t he s t a t e m e n t s of persons wi th only second-hand 
knowledge of t he facts. T h e y a r g u e d t h a t the I t a l i an cour t s had also been 
in b r e a c h of t he ru le t h a t it was for the p rosecu t ion to prove the guilt of the 
accused , a n d t h a t , w h e r e t h e r e was any d o u b t , t he accused had to be 
a c q u i t t e d . 

T h e C o u r t observes at t he ou t se t t h a t the a p p l i c a n t s ' guil t was 
es tab l i shed in accordance wi th a p r o c e d u r e p resc r ibed by law and on the 
basis of evidence p roduced by the p rosecu t ion . T h e r e is no evidence t h a t , 
d u r i n g t h e jud ic ia l p roceed ings b r o u g h t aga ins t t h e m , t he app l i can t s w e r e 
r e g a r d e d as gui l ty before the cour t had del ivered its verdic t . In t he C o u r t ' s 
view, t he re fo re , t h e r e is n o t h i n g to sugges t t h a t t he pr inciple of the 
p r e s u m p t i o n of innocence g u a r a n t e e d u n d e r p a r a g r a p h 2 of Art ic le 6 of 
t h e C o n v e n t i o n was v io la ted in th i s case (see Hermi v. Italy (dec. ) , 
no. 18114/02, 6 N o v e m b e r 2003, and , conversely , Allenet de Ribemont v. 
France, j u d g m e n t of 10 F e b r u a r y 1995, Ser ies A no. 308, pp . 16-17, 
§ § 3 5 - 4 1 ) . 1 

As r e g a r d s t he a s s e s s m e n t of the evidence given by X a n d Y and the 
o t h e r persons q u e s t i o n e d d u r i n g the p roceed ings , t he C o u r t r e i t e r a t e s 
tha t it is not i ts t a sk to t ake t he place of the d o m e s t i c cou r t s . In 
pa r t i cu l a r , it is not for the C o u r t to d e t e r m i n e w h e t h e r an app l ican t is 
gui l ty or not (see, mutatis mutandis, Khan v. the United Kingdom, 
no. 35394/97, § 34, E C H R 2000-V). It is p r imar i l y for the na t iona l 
a u t h o r i t i e s , notably t he cour t s , to assess t he facts (see, a m o n g many-
o t h e r a u t h o r i t i e s , Brualla Gómez de la Torre v. Spain, j u d g m e n t of 
19 D e c e m b e r 1997, Reports 1997-VIII, p . 2955 , § 3 1 , a n d Edificaciones March 
Gallego S.A. v Spain, j u d g m e n t of 19 F e b r u a r y \99b), Reports 1998-1, p . 290, 
§ 3 3 ) . 

In the i n s t an t case , t he C o u r t no tes t h a t the app l i can t s were convicted 
following adver sa r i a l p roceed ings and on the basis of evidence which was 
e x a m i n e d at the h e a r i n g and which the d o m e s t i c cour t s d e e m e d sufficient 
to es tab l i sh t he guil t of the pe r sons conce rned . Moreover , in t he judic ia l 
decis ions cha l l enged by the app l i can t s , de t a i l ed r e a s o n s w e r e provided in 
respec t of all t he poin ts in issue, wi th t he resul t t h a t t h e r e was no d a n g e r 
of a n a r b i t r a r y decis ion. 

It follows tha t th is compla in t is mani fes t ly i l l-founded a n d m u s t be 
re jec ted in acco rdance wi th Ar t ic le 35 §§ 3 a n d 4 of t h e Conven t ion . 

2. Re ly ing on Ar t ic le 6 § 1 of the C o n v e n t i o n , t he app l i can t s s u b m i t t e d 
t h a t t he F lorence inves t iga t ing j u d g e did not cons t i t u t e a n impa r t i a l 
" t r i b u n a l " e s t ab l i shed by law. 

T h e app l i can t s observed t h a t t h e q u e s t i o n i n g of X and Y h a d b e e n 
conduc t ed by the e x p e r t appo in t ed by the cour t of its own mot ion , in the 
pe r son of Mrs B., r a t h e r t h a n by the inves t iga t ing j u d g e himself. T h e 
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ques t i ons to be pu t to the vic t ims had been chosen by M r s B., who had also 
dec ided at wha t j u n c t u r e the h e a r i n g should be d i scon t inued . 
F u r t h e r m o r e , t h e inves t iga t ing j u d g e h a d left t h e r o o m while Y was 
be ing ques t i oned . 

T h e C o u r t no tes at the ou t se t t h a t t h e r e is room for doub t as to t he 
appl icabi l i ty of Art ic le 6 of the Conven t i on in this case . In t h a t r e g a r d it 
r e i t e r a t e s t h a t , whi le t h e above provision m a y be re levan t before a case is 
sent for t r ia l , its p r i m a r y pu rpose , as far as c r imina l m a t t e r s a r e 
conce rned , is to en su re a fair t r ial by a " t r i b u n a l " c o m p e t e n t to 
d e t e r m i n e "any c r imina l c h a r g e " (see Brennan v. the United Kingdom, 
no. 39846/98 , § 45 , E C H R 200T-X, a n d Berlinski v. Poland, nos . 27715/95 
and .30209/96, § 75, 20 J u n e 2002) . In pa r t i cu l a r , the g u a r a n t e e s of 
i n d e p e n d e n c e and impar t i a l i t y i n h e r e n t in a fair t r ia l r e l a t e solely to the 
cour t s called upon to dec ide w h e t h e r t he accused is innocent or gui l ty (see 
Forcellini v. San Marino ( d e c ) , no. 34657/97, 28 May 2002; Priebke v. Italy 
( d e c ) , no. 48799/99, 5 April 2001; and De Lorenzo, c i ted above, in which 
the C o u r t held t h a t Art ic le 6 could not apply to the body respons ib le for 
c o m m i t t i n g the appl ican t for t r i a l ) . 

However , in t he p a r t i c u l a r c i r c u m s t a n c e s of this case , the C o u r t d e e m s 
it u n n e c e s s a r y to cons ider t he ques t ion of w h e t h e r the cond i t ions of 
impar t i a l i t y and conformi ty wi th t he law should be appl ied to the 
inves t iga t ing j u d g e . Even if this were t h e case , this compla in t is in any 
event inadmiss ib le for the following reasons . 

T h e C o u r t r e i t e r a t e s t h a t , u n d e r Ar t ic le 6 § 1, a " t r i b u n a l " mus t always 
be "es tab l i shed by law". Th i s ph ra se reflects the pr inciple of the ru le of law 
which is i nhe ren t in t he en t i r e sys tem of the Conven t i on and its Protocols . 
A body which was not es tab l i shed in acco rdance with the wishes of the 
l eg i s la tu re would, by def ini t ion, lack t he leg i t imacy r e q u i r e d in a 
d e m o c r a t i c society to h e a r individual cases . T h e p h r a s e "es tab l i shed by 
law" covers not only t he legal basis for the very ex i s tence of a t r i b u n a l , 
but also the compos i t ion of the bench in each case (see Lavents v. Latvia, 
no. 58442/00, § 114, 28 N o v e m b e r 2002). T h e " law" re fe r red to in Art ic le 6 
§ 1, the re fo re , e n c o m p a s s e s not j u s t t he legis la t ion conce rn ing the 
e s t a b l i s h m e n t and ju r i sd i c t ion of t he c o u r t s , bu t a lso any o t h e r provis ions 
of d o m e s t i c law which, if not compl ied wi th , would r e n d e r t he 
pa r t i c ipa t ion of one or m o r e j u d g e s in t he case unlawful . Such provisions 
r e l a t e in p a r t i c u l a r to the t e r m s of office, d isqual i f ica t ion and cha l l eng ing 
of j u d g e s (see Coeme and Others v. Belgium, nos. 32492/96, 32547/96, 
32548/96, 33209/96 a n d 33210/96, § 99, E C H R 2000-VII) . 

Fa i lure by a t r i buna l to comply wi th t he above provisions normal ly gives 
rise to a violat ion of Art ic le 6 § 1. T h e C o u r t the re fo re has ju r i sd ic t ion to 
ru le on compl i ance wi th t he provis ions of d o m e s t i c law on this poin t . 
However , in acco rdance wi th t he g e n e r a l pr inciple t h a t it is p r imar i ly for 
the d o m e s t i c cour t s to i n t e r p r e t d o m e s t i c legis la t ion, t he C o u r t t akes the 
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view t h a t it should cha l l enge the a s s e s s m e n t of the d o m e s t i c cour t s only 
w h e r e t h e r e has been a f lagrant b r e a c h of t h e legis la t ion (see Lavents, ci ted 
above, ibid., and Coeme and Others, c i ted above, § 98 in fine; see also 
Paviglianiti and Others v. Italy ( d e c ) , nos. 40994/02 , 42097/02 and 42743/02, 
12 F e b r u a r y 2004). 

In t he i n s t an t case , the app l i can t s did not cha l l enge t he ju r i sd i c t ion of 
the F lo rence inves t iga t ing j u d g e to e x a m i n e the i r case and q u e s t i o n X and 
Y at the h e a r i n g of 16 O c t o b e r 1998. T h e i r a l l ega t ions r e l a t e d to the fact 
t ha t t he ques t i ons had b e e n pu t to the ch i ld ren by Mrs B. r a t h e r t h a n by 
the inves t iga t ing j u d g e himself. 

However , the C o u r t c a n n o t accept t h e app l i c an t s ' a r g u m e n t t h a t this 
c i r c u m s t a n c e r e n d e r e d the p roceed ings unlawful and gave rise to 
p r o b l e m s r e g a r d i n g the ju r i sd i c t ion of the body respons ib le for 
superv i s ing the conduct of the p r e l i m i n a r y inves t iga t ions . As t he C o u r t of 
C a s s a t i o n r ight ly po in ted out in its j u d g m e n t of 22 F e b r u a r y 2002, t he 
q u e s t i o n i n g of X and Y was conduc t ed by the inves t iga t ing j u d g e . The 
fact t h a t , m a k i n g use of his r ight to oversee the p e r f o r m a n c e of the 
inves t iga t ive m e a s u r e s , he dec ided to p roceed t h r o u g h the i n t e r m e d i a r y 
of a psychologist in o rde r to put c e r t a i n ques t i ons to t he ch i ld ren does 
n o t h i n g to a l t e r t ha t conclusion. As to t he fact t h a t t he inves t iga t ing 
j u d g e left t he room while Y was be ing ques t i oned , the m i n u t e s of the 
h e a r i n g of 16 O c t o b e r 1998 show t h a t t he move was des igned to c a l m the 
child a n d t h a t , in any event , t he j u d g e c o n t i n u e d to follow the p rogress of 
t he q u e s t i o n i n g from beh ind a two-way mi r ro r . 

In t he l ight of the above c i r c u m s t a n c e s , t he C o u r t canno t conc lude tha t 
the F lo rence inves t iga t ing judge was not a " t r i buna l es tab l i shed by law" 
wi th in the m e a n i n g of Art ic le 6 § 1 of t he Conven t ion . N e i t h e r is t he re any 
evidence to sugges t t h a t t he body in ques t i on was not " i m p a r t i a l " . 

It follows tha t this compla in t is manifes t ly il l-founded a n d m u s t be 
re jec ted in acco rdance wi th Art ic le 35 §§ 3 and 4 of the Conven t i on . 

For these r ea sons , the C o u r t u n a n i m o u s l y 

Declares the appl ica t ion inadmiss ib le . 




