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(Requête n" 36378/02) 

DEUXIÈME SECTION 

ARRÊT DU 12 AVRIL 20051 

1. Texte français original. 
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1. Rédigé par le greffe, il ne lie pas la Cour. 
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Arrêtés en Géorgie en août 2002, notamment pour franchissement illégal de 
frontière, les requérants furent placés en détention provisoire. Comme ils étaient 
poursuivis en Russie pour diverses infractions - dont l'une passible de la peine 
capitale - , les autorités de cet Etat demandèrent leur extradition. Ayant exigé des 
garanties en faveur des intéressés, les autorités géorgiennes reçurent l'assurance 
qu'en Russie ceux-ci ne seraient pas condamnés à mort - compte tenu du 
moratoire sur la peine capitale qui était en vigueur dans ce pays depuis six ans et 
de l'arrêt de la Cour constitutionnelle interdisant aux juridictions de prononcer une 
telle peine - ni torturés ou maltraités. En octobre 2002, les autorités géorgiennes 
acceptèrent l'extradition de cinq des requérants. Les forces spéciales intervinrent 
pour extraire de leur cellule onze détenus en vue de l'extradition de quatre d'entre 
eux, et ce en usant de la force dans des cil constances ayant donné lieu à des récits 
divergents devant la Cour; auparavant, des agents pénitentiaires avaient invité 
pacifiquement les détenus à quitter la cellule. Cinq requérants furent remis aux 
autorités russes le 4 octobre 2002, malgré l'indication donnée par la Cour, au titre 
de l'article 39 de son règlement, aux fins de la suspension provisoire de Pcx tradition. 
En Russie, les requérants extradés furent détenus dans des conditions d'isolement. 
Les autorités refusèrent aux représentantes des intéressés devant la Cour le droit 
de leur rendre visite. La Cour obtint du gouvernement russe des garanties en laveur 
des requérants et l 'engagement qu'elle aurait des contacts sans entraves avec 
ceux-ci, par la correspondance et par la tenue d'une éventuelle mission sur place. 
La mesure provisoire indiquée à la Géorgie fut en conséquence levée. La Cour 
informa le gouvernement russe, en application de l'article 39 susmentionné, qu'il 
était souhaitable, en vue de la préparation de l'audience devant elle, de permettre 
aux avocates des requérants extradés de rencontrer ceux-ci en prison. Or le 
gouvernement russe n'a pas respecté cette mesure provisoire et a contesté la 
validité des pouvoirs de représentation. Les extraditions d'autres requérants 
acceptées par les autorités géorgiennes en novembre 2002 furent suspendues ou 
annulées par les tribunaux. En février 2004, deux requérants qui avaient disparu à 
Tbilissi furent arrêtés par les autorités lusses. La Cour décida de procéder à une 
mission d'enquête en Géorgie et en Russie. Seule la partie géorgienne de la 
mission a pu être menée à bien, compte tenu de la réticence des autorités russes, 
lesquelles refusaient qu'une délégation de la Cour rencontrât les requérants 
extradés tant que la procédure pénale les concernant serait pendante. 

Exceptions préliminaires: le gouvernement russe invoque notamment le défaut de 
saisine de la Cour par les requérants extradés et l'absence de représentation en 
bonne cl due forme des requérants devant la Cour. Les exceptions sont rejetées. 
1. Articles 2 et 3 : a) Riscpie allégué de condamnation à la peine capitale et de 
mauvais traitements à la suite de l'extradition vers la Russie - Les extraditions 
ont été accordées sur la foi de garanties expresses visant à proléger les 
requérants contre ce riscpie, fournies à l'égard de chacun d'entre eux par le 
procureur général russe, et rien n'aurait pu faire clouter les autorités géorgiennes 
de leur crédibilité. Celles-ci n'ont accepté l'extradition que des requérants dont 
l'identité avait pu être vérifiée et qui s'étaient apparemment trouvés en 
possession de passeports russes au moment de leur arrestation; en Russie, du 
reste, les requérants n'ont pas été condamnés à la peine capitale. Après leur 
extradition, ils n'auraient pas non plus été soumis à des traitements contraires à 
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l'article 3, et les deux individus du groupe ayant eu une correspondance avec la 
Cour après leur extradition ne se sont pas plaints de pareils t rai tements. Certes, 
la majorité des requérants n'ont pu informer ni la Cour ni leurs représentantes de 
leur situation en Russie. Les représentantes, qui n'ont pas été autorisées à entrer 
en contact avec eux, malgré la décision prise par la Cour à ce sujet, ont invoqué 
l'existence de violences à l'encontre des personnes d'origine tchétchène, mais en se 
limitant à évoquer le contexte général du conflit armé en Tchétchénie. Les 
éléments qu'elles ont fournis ne permettent pas d'établir que la situation 
personnelle des requérants extradés était susceptible de les exposer à un risque 
contraire à l'article 3. Une simple possibilité de mauvais traitements n'entraîne 
pas en soi une atteinte à cet article, d'autant que les autorités géorgiennes 
avaient obtenu de la Russie des garanties couvrant une telle éventualité. 
Conclusion : non-violation de l'article 3 par la Géorgie dans le chef des cinq 
requérants extradés (unanimité). 

b) La Cour examine le cas du requérant au sujet duquel une décision 
d'extradition vers la Russie a été signée en novembre 2002 (avant d'être 
suspendue) et pourrait recevoir application à l'issue de la procédure en cours. La 
Cour estime, au vu des éléments postérieurs à novembre 2002 figurant dans des 
documents qu'elle s'est procurés d'office, que les appréciations ayant à l'époque 
conduit à une décision favorable à l'extradition de ce requérant ne suffisent plus, 
au moment où elle examine l'affaire, pour exclure, en cas de mise à exécution, tout 
risque de mauvais traitements prohibés par l'article 3. 

Conclusion: il y aurait violation par la Géorgie de l'article 3 si la décision 
d'extradition recevait exécution (six voix contre une). 

c) On ne peut affirmer qu'il existait, au moment où les autorités géorgiennes ont 
pris les décisions d'extradition, des motifs sérieux cl avérés de croire que 
l'extradition exposerait les requérants à un risque réel d'exécution extrajudiciaire. 
Conclusion : non-violation de l'article 2 par la Géorgie dans le chef des cinq 
recpiérants extradés (unanimité). 

d) Recours à la force physique pour extraire certains requérants de leur cellule en 
vue de leur extradition - Les requérants se sont opposés à leur extraction, armés 
entre autres de briques et de pièces métalliques. Dès lors, le recours à une 
quinzaine de membres des forces spéciales, armés de matraques, a pu être jugé 
raisonnablement nécessaire pour assurer la sécurité et l'ordre. Cependant, 
l 'attitude des autorités et la manière dont elles ont géré la procédure de mise 
en œuvre de l'extradition, laissant les intéressés jusqu'au dernier moment clans 
l'ignorance de la mesure qui les frappait et usant de tromperie pour leur faire 
quitter la cellule, ont poussé les requérants à la révolte. Le recours à la force 
physique ne saurait être considéré comme ayant été justifié par lr comportement 
des détenus. Eu égard au manque de garanties procédurales et à l'ignorance dans 
laquelle les intéressés ont été maintenus quant à leur sort, ainsi qu'à l'angoisse et 
à l'incertitude auxquelles ils ont été exposés sans raison valable, la façon dont les 
autorités géorgiennes ont procédé à l'exécution des décisions d'extradition soulève 
en soi un problème sur le terrain de l'article 3. Outre ces souffrances morales, 
certains des requérants se sont vu infliger par les forces spéciales des blessures 
graves, qui n'ont pas donné lieu en temps voulu à un examen médical approprié. 
Ces souffrances morales et physiques ont été d'une nature telle qu'elles 
s'analysent en un traitement inhumain. 
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Conclusion : violation de l'article 3 par la Géorgie dans le chef de onze requérants 
(six voix contre une). 
2. Article 5 § 1 : la détention provisoire et la détention en vue de la procédure 
d'extradition se sont chevauchées en partie. Cependant, la concomitance des 
poursuites ne peut, à elle seule, amener à conclure au détournement, à des fins 
de droit interne, de la procédure d'extradition. La détention a toujours été 
couverte par les exceptions prévues à l'article 5 § 1 c) et f) et n'a pas été 
irrégulière. 

Conclusion : non-violation par la Géorgie (unanimité). 
3. Article 5 §§ 2 et 4 : les requérants n'ont pas été informés qu'ils étaient détenus 
dans le cadre d'une procédure d'extradition, et l'accès aux dossiers d'extradition a 
été refusé à leurs avocats. Le droit des intéressés d'introduire un recours contre 
cette détention s'est donc trouvé vidé de son contenu. 

Conclusion: violation par la Géorgie dans le chef de l'ensemble des requérants 
(unanimité). 

4. Article 13, combiné avec les articles 2 et 3 : les autorités compétentes ne se sont 
pas souciées de protéger le droit des requérants d'être informés de la mesure 
d'extradition prise contre eux le 2 octobre 2002. Elles n'ont pas informé les 
intéressés - extradés le surlendemain - et leurs avocats des décisions 
d'extradition, et ont entravé de manière injustifiée l'exercice du droit de recours 
dont ils auraient pu disposer, du moins en théorie, les privant de la possibilité de 
saisir une instance nationale. On ne saurait admettre qu'une personne apprenne, 
qu'elle va être extradée juste avant d'être conduite à l'aéroport, alors qu'elle a 
voulu fuir le pays de destination en raison de la crainte d'y subir un traitement 
contraire à l'article 2 ou à l'article 3. 

Conclusion : violation par la Géorgie dans le chef des cinq requérants extradés (six 
voix contre une). 

5. Article 34 (Géorgie) : après leur extradition, les requérants ont été détenus au 
secret et n'ont pu prendre contact avec leurs représentantes devant la Cour. Les 
autorités russes n'ont pas autorisé ces dernières à leur rendre visite, malgré 
l'indication expresse de la Cour à ce sujet. La Cour n'a pas eu la possibilité de 
procéder à sa mission d'enquête en Russie et, ayant dû se foncier uniquement sur 
quelques contacts écrits avec les requérants extradés, elle n'a pas été en mesure 
d'achever l'examen au fond de leurs griefs contre la Russie. La réunion des 
éléments de preuve a donc été entravée. Ces difficultés ont sérieusement 
contrecarré l'exercice efficace du droit des requérants extradés au regard de 
l'article 34. En passant outre à l'indication donnée par la Cour aux fins de la 
suspension de l'extradition, la Géorgie a manqué à ses obligations. 

Conclusion : violation dans le chef de quatre requérants (six voix contre une). 
Les requérants extradés allèguent la violation des articles 3 et 6 §§ I et 3 par la 
Russie, Etat dans lequel ils ont été détenus dans des conditions d'isolement et dans 
lequel la Cour n'a pas eu la possibilité de procéder à l'établissement des faits. Les 
éléments en sa possession ne permettent pas à celle-ci de trancher entre les 
affirmations de chacune des parties concernant la violation alléguée. La Cour 
recherche si, en la plaçant dans cette impossibilité, la Russie a manqué à ses 
obligations découlant des articles 34 et 38 § 1 a). 

6. Article 38 § 1 a) : en érigeant des obstacles à la tenue de la mission d'enquête et 
en refusant à la Cour l'accès auprès des requérants détenus en Russie, au motif 
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principal que la procédure pénale était pendante devant le juge national, le 
gouvernement russe a entravé d'une manière qui n'est pas acceptable 
l'établissement d'une partie des faits. 

Conclusion : manquement de la Russie à ses obligations (unanimité). 
7. Article 34 (Russie): le gouvernement russe n'a pas respecté les engagements 
qu'il avait pris devant la Cour en novembre 2002 quant à l'accès à celle-ci des 
requérants extradés, détenus au secret. Malgré la mesure indiquée par la Cour, 
les représentantes des intéressés n'ont en effet jamais eu accès auprès de ceux-ci. 
La Cour elle aussi s'est vu refuser la possibilité d'entendre les requérants. Etant 
donné l'insuffisance des contacts par courrier, une partie non négligeable de la 
cause des intéressés n'a pu faire l'objet d'un examen effectif, et le gouvernement 
russe a mis plusieurs fois en doute l'intention des requérants extradés de saisir la 
Cour, ainsi que l'authenticité de leur requête et de leurs pouvoirs. La Cour a tenté 
elle-même de prendre contact avec les requérants extradés, mais les suites 
données font douter sérieusement de leur liberté de correspondre sans entraves 
avec elle et de développer leurs griefs. 
Conclusion : violation dans le chef de sept requérants (six voix contre une). 
Article 41 : la Cour alloue des sommes pour préjudice moral et pour frais et dépens. 
Par ailleurs, la Russie doit rembourser les frais encourus par la Cour à raison de 
l'annulation de la mission d'enquête. 
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En l 'af fa ire C h a m a ï e v e t a u t r e s c. G é o r g i e e t R u s s i e , 

La C o u r e u r o p é e n n e des Droi t s de l ' H o m m e ( d e u x i è m e sect ion) , 

s i égean t en u n e c h a m b r e c o m p o s é e de : 

M M . J . -P . COSTA,président, 

A . B . BAKA, 

L. LOUCAIDES, 

K . J U N G W I E R T , 

V. BUTKEVYCH, 

M. UGREKHELIDZE, 

A. KoviER, juges, 

et de M""' S. DOLLÉ,greffiêre de section, 

Après en avoir dé l ibéré en c h a m b r e du conseil le 15 m a r s 2005, 

Rend l ' a r rê t q u e voici, a d o p t e à ce t t e da t e : 

P R O C É D U R E 

1. A l 'origine de l 'affaire se t rouve une r e q u ê t e (n" 36378/02) d i r igée 

con t r e la Géorg ie cl la F é d é r a t i o n de Russ ie , et dont t re ize r e s so r t i s san t s 

de ces E t a t s , M M . Abdot t l -Vakhab C h a m a ï e v , Rizvan (Rezvan) Vissilov, 

Khouse in Aziev, Adlan (Aslan) Adaïev (Adiev), Khousc in Khadjiev, 

Rous lan Guéloga ïev , A k h m e d M a g o m a d o v , K h a m z a t Issaïev, Robinzon 

Margochvi l i , Gu io rgu i Kouch tanachv i l i , A s l a m b e k K h a n t c h o u k a ï e v , 

I s lam Khach ie \ ' alias R o u s t a m Elikhadj iev alias B e k k h a n Moulkoïev, 

et T i m o u r (Rous lan) Ba ïmourza ï ev alias Khouse in Alkhanov 

( p a r a g r a p h e s 54 et 55 c i -dessous) , d 'or ig ine t c h é t c h è n e et kis t ' («les 

r e q u é r a n t s » ) , ont saisi la C o u r les 4 et 9 oc tobre 2002 en ve r tu de 

l 'ar t ic le 34 de la Conven t i on de s a u v e g a r d e des Dro i t s de l ' H o m m e et des 

L iber tés f o n d a m e n t a l e s («la C o n v e n t i o n » ) . Les r e q u ê t e s de 

M. K h a n t c h o u k a ï e v et M. Adaïev sont p a r v e n u e s à la C o u r le 9 oc tobre 

2002. Elles ont é té jointes aux p la in te s des a u t r e s r e q u é r a n t s déposées le 

4 oc tobre 2002. 

2. Les r e q u é r a n t s , dont sept ont é té a d m i s au bénéfice de l 'ass is tance 

judicia i re l imi tée au s t ade de la recevabi l i té , é t a i en t r e p r é s e n t é s devan t la 

C o u r p a r M' L. M o u k h a c h a v r i a et M' M. Dzamoukachv i l i (pouvoirs reçus 

les 9 oc tobre et 22 n o v e m b r e 2002) , avocates associées au sein de 

l 'associat ion «Art ic le 42 de la C o n s t i t u t i o n » , à Tbil issi . Ces sept 

r e q u é r a n t s é t a i en t é g a l e m e n t r e p r é s e n t é s pa r M1' N. Kin tsourachvi l i , 

avocate a u p r è s de la m ê m e associa t ion (pouvoirs da t é s du 4 août 2003). 

Les avoca tes é t a i en t ass i s tées p a r M"" V. Vandova , conse i l lè re . 

3. Le g o u v e r n e m e n t géo rg i en é ta i t r e p r é s e n t é p a r M. L. Tchc l idzé puis 

p a r M"" T. Bourdja l ian i , à laquel le a succédé , à p a r t i r du 9 aoû t 2004, 

1. Ethnie tchétchène vivant en Géorgie. 
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M""' E. G o u r é c h i d z é , r e p r é s e n t a n t e géné ra l e du g o u v e r n e m e n t géorg ien 

a u p r è s de la Cour . Le g o u v e r n e m e n t russe é ta i t r e p r é s e n t é par 

M . P. Lap tev , r e p r é s e n t a n t de la F é d é r a t i o n de Russ ie a u p r è s de la Cour . 

4. Les r e q u é r a n t s s o u t e n a i e n t en par t i cu l ie r q u e leur r emise aux 

a u t o r i t é s russes se ra i t con t r a i r e aux ar t ic les 2 et 3 de la Conven t i on . Ils 

d e m a n d a i e n t citte la p r o c é d u r e d ' ex t r ad i t i on les c o n c e r n a n t soit 

s u s p e n d u e , que les a u t o r i t é s russes fournissent des in fo rmat ions sur le 

sorl qui leur sera i t réservé en Russie et q u e leurs griefs t i rés des 

ar t ic les 2, 3 , 6 et 13 d e la C o n v e n t i o n soient e x a m i n é s par la C o u r . 

A. P r o c é d u r e sur la r e c e v a b i l i t é 

5. Le 4 oc tobre 2002, e n t r e 15 h 35 et 16 h 20, la C o u r a é t é saisie par 

les r e p r é s e n t a n t e s des r e q u é r a n t s d ' une d e m a n d e d ' app l ica t ion de 

l 'ar t icle 39 du r è g l e m e n t , ce pa r le biais de té lécopies f r a g m e n t é e s 

c o m p o r t a n t les noms de onze r e q u é r a n t s (M. Ada ïev et 

M. K h a n t c h o u k a ï e v n ' é t a i en t pas m e n t i o n n é s - voir p a r a g r a p h e 1 

c i -dessus) . 

6. Le m ê m e jour, à 17 h e u r e s (20 h e u r e s à Tbil issi) , le p r é s i d e n t de la 

d e u x i è m e sect ion é t a n t e m p ê c h é , le v ice-prés ident de sect ion (ar t ic le 12 

du r è g l e m e n t ) a déc idé d ' i nd ique r au g o u v e r n e m e n t géorg ien , en 

appl ica t ion de l 'ar t icle 39 du r è g l e m e n t , qu ' i l é ta i t souha i t ab l e , dans 

l ' in té rê t des pa r t i e s et du bon d é r o u l e m e n t de la p r o c é d u r e devant la 

Cour , de ne pas e x t r a d e r les onze r e q u é r a n t s vers la Russie avant que la 

c h a m b r e ait la possibil i té d ' e x a m i n e r la r e q u ê t e à la l u m i è r e des 

in fo rmat ions q u e le g o u v e r n e m e n t géorg ien fourni ra i t . Celui-ci a é té 

invité à s o u m e t t r e des r e n s e i g n e m e n t s sur les motifs de l ' ex t rad i t ion des 

r e q u é r a n t s et les m e s u r e s que le g o u v e r n e m e n t russe p r e n d r a i t à leur 

éga rd en cas d ' exécu t ion de ce l t e ex t r ad i t i on . Il a é g a l e m e n t é té décidé 

d ' i n fo rmer d ' u r g e n c e le g o u v e r n e m e n t russe de l ' in t roduc t ion de la 

r e q u ê t e et de l'objet de celle-ci (ar t ic le 40 du r è g l e m e n t ) . 

7. A 18 h e u r e s , le greffe de la C o u r a pris con tac t pa r t é l éphone avec le 

r e p r é s e n t a n t g é n é r a l du g o u v e r n e m e n t géorg ien , en mission à S t r a sbou rg , 

afin de l 'aviser de l ' in t roduc t ion de la r e q u ê t e et de la décis ion de la Cour . 

Q u e l q u e s m i n u t e s plus t a rd , son ass i s tan t a r appe l é la C o u r depuis 

Tbilissi et a d e m a n d é q u e les n o m s des pe r sonnes ayant saisi la C o u r lui 

soient d ic tés , ce qui a é t é fait. 

8. A 18 h 50, le g o u v e r n e m e n t russe a reçu pa r té lécopie la décision de 

la C o u r le c o n c e r n a n t , ainsi que celle pr ise à l ' égard de la Géo rg i e . 

9. S 'agissant du g o u v e r n e m e n t géorg ien , il a é té impossible de lui faire 

p a r v e n i r la décis ion de la C o u r p a r té lécopie . Au bout du fil, le pe r sonne l 

t e c h n i q u e du min i s t è r e de la J u s t i c e , a p p a r e m m e n t d ' a s t r e i n t e , invoquai t 

http://lRI.ll
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t a n t ô t des p rob l èmes d 'é lec t r ic i té t a n t ô t l ' absence de p a p i e r dans 

l ' appare i l . 

10. Le r e p r é s e n t a n t g é n é r a l du g o u v e r n e m e n t géorg ien a é té r appe lé . 

Il a ind iqué q u e le message de la C o u r avait é té t r a n s m i s au g o u v e r n e m e n t 

et a p r o m i s de faire le nécessa i re pour r é soud re le p r o b l è m e de connexion , 

évoquan t v a g u e m e n t un p r o b l è m e i n d é p e n d a n t de sa volonté . 

11. A 19 h 45 , a p r è s l 'échec des t en t a t ives de connex ion , le greffe de la 

C o u r a appe lé sur son t é l é p h o n e po r t ab l e le v ice -min is t re de la J u s t i c e , 

cha rgé des ques t ions d ' e x t r a d i t i o n ainsi que de la supervis ion du b u r e a u 

du r e p r é s e n t a n t g é n é r a l du g o u v e r n e m e n t géo rg i en a u p r è s de la Cour , 

p o u r lui faire p a r t des p r o b l è m e s r e n c o n t r é s et r é i t é r e r la décis ion de la 

Cour . Le v ice-minis t re a é té informé q u ' e n l ' absence de connex ion ce t t e 

a n n o n c e valai t notif icat ion officielle de la décision de la C o u r . Il a pris note 

de la décis ion et a p romis d 'essayer de r é t ab l i r la l iaison. 

12. Après une e r r e u r de connex ion su rvenue à 19 h 56, la l e t t r e 

i nd iquan t la décis ion de la C o u r a é té t r a n s m i s e à 19 h 59 (22 h 59 à 

Tbil iss i) . Selon les ac tes d ' ex t r ad i t i on , la r emise de cinq des r e q u é r a n t s 

aux a u t o r i t é s russes a eu lieu à l ' aé ropor t de Tbilissi à 19 h 10 (22 h 10 à 

Tbil iss i) . 

13. La r e q u ê t e a é té a t t r i b u é e à la d e u x i è m e sect ion de la Cour 

(ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein de celle-ci, la c h a m b r e c h a r g é e 

d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t ion ) a é té cons t i tuée 

c o n f o r m é m e n t à l 'ar t icle 26 § 1 du r è g l e m e n t . Le 8 oc tobre 2002, le vice-

p rés iden t de la d e u x i è m e sect ion a informé celle-ci de sa décision du 

4 oc tobre 2002, qui a é té a p p r o u v é e pa r la c h a m b r e . 

14. Le 22 oc tobre 2002, une r e q u ê t e au nom de t re ize r e q u é r a n t s , 

d i r igée con t re la Géorg ie et la Russ ie , a é té déposée p a r les 

r e p r é s e n t a n t e s des i n t é r e s sé s c o n f o r m é m e n t à l 'ar t icle 47 du r è g l e m e n t . 

15. Le 23 oc tobre 2002, la C o u r a pr ié le g o u v e r n e m e n t russe de lui 

c o m m u n i q u e r le n o m et l ' adresse du lieu de d é t e n t i o n des r e q u é r a n t s 

e x t r a d é s . Le 1" novembre 2002, le g o u v e r n e m e n t russe a requ is de la 

C o u r des g a r a n t i e s écr i tes que ce t t e in fo rmat ion r e s t e r a i t confident iel le 

et ne sera i t pas i n d û m e n t d ivulguée . 

16. Le 5 n o v e m b r e 2002, la C o u r a p ro rogé j u s q u ' a u 26 n o v e m b r e 2002 

la m e s u r e provisoire à l ' égard des hui t r e q u é r a n t s d é t e n u s à Tbil issi . Elle a 

é g a l e m e n t décidé d ' e x a m i n e r d'office sous l 'angle de l 'ar t icle 5 §§ 1, 2 et 4 

de la Conven t ion , lex specialis en m a t i è r e de d é t e n t i o n , les griefs que les 

r e q u é r a n t s fonda ien t sur les ar t ic les 6 et 13, et de c o m m u n i q u e r la 

r e q u ê t e aux g o u v e r n e m e n t s d é f e n d e u r s (ar t ic le 54 § 2 b) du r è g l e m e n t ) . 

Elle a pa r a i l leurs décidé de t r a i t e r celle-ci p a r p r io r i t é (ar t ic le 41 du 

r è g l e m e n t ) et de confier au p ré s iden t de la sect ion la responsabi l i t é 

pe r sonne l l e c o n c e r n a n t la p ro tec t ion de la conf ident ia l i té des 

in fo rma t ions que p rodu i r a i t le g o u v e r n e m e n t russe . Celui-ci a alors à 
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nouveau é té invité à fournir l ' adresse d u lieu de d é t e n t i o n des r e q u é r a n t s 

e x t r a d é s et les coo rdonnées de leurs avocats . 

17. Le 14 n o v e m b r e 2002, d a n s des condi t ions de s t r i c te 

conf ident ia l i té , le g o u v e r n e m e n t russe a c o m m u n i q u é l ' adresse de 

l ' é t ab l i s sement où les r e q u é r a n t s e x t r a d é s é t a i en t a lors d é t e n u s . 

18. Le 19 novembre 2002, à la d e m a n d e de la C o u r , le g o u v e r n e m e n t 

russe a pris devan t la C o u r des e n g a g e m e n t s vis-à-vis de l ' ensemble des 

t r e ize r e q u é r a n t s . Il a a s su ré n o t a m m e n t q u e : 

«a) La peine de mort ne leur [serait] pas infligée; 

b) Leur sécurité et leur santé [seraient] protégées ; 

c) Un accès sans entraves aux trai tements et consultations médicaux leur [serait] 

garanti ; 

d) Un accès sans entraves à l'assistance et à la consultation juridiques leur [serait] 

garanti ; 

e) Un accès sans entraves à la Cour, ainsi que la libre correspondance avec elle, leur 

[seraient] garant is ; 

f) La Cour [aurait] la possibilité d'avoir des contacts sans entraves avec les 

requérants, y compris par une libre correspondance avec eux et par la tenue d'une 

éventuelle mission d'inspection. » 

19. Le 20 n o v e m b r e 2002, M""' N. Dévda r i an i , méd ia t r i c e de la 

R é p u b l i q u e g é o r g i e n n e , a déposé une d e m a n d e de pa r t i c ipa t ion à la 

p r o c é d u r e en t an t q u e t ie rce p a r t i e (ar t ic le 36 § 2 de la C o n v e n t i o n ) . 

20. Les 23 et 25 novembre 2002, le g o u v e r n e m e n t géorg ien a d e m a n d é 

la levée de la m e s u r e provisoire , au mot i f qu ' i l avait reçu du g o u v e r n e m e n t 

russe les g a r a n t i e s r equ i ses q u a n t au sort des hui t r e q u é r a n t s en cas 

d ' ex t r ad i t i on . Le 25 n o v e m b r e é g a l e m e n t , il a p rodu i t les p h o t o g r a p h i e s 

de ces p e r s o n n e s . Le 26 août 2003 , il a soumis les p h o t o g r a p h i e s des 

cellules où les r e q u é r a n t s non e x t r a d é s é t a i en t a lors d é t e n u s . Des 

p h o t o g r a p h i e s des r e q u é r a n t s e x t r a d é s ont é té fournies par le 

g o u v e r n e m e n t russe le 23 n o v e m b r e 2002 ainsi que le 22 j a n v i e r et le 

15 s e p t e m b r e 2003. 

2 1 . Le 26 n o v e m b r e 2002, au vu des g a r a n t i e s offertes p a r le 

g o u v e r n e m e n t russe le 19 n o v e m b r e 2002, et cons idé ran t que la ques t ion 

du respec t de ces e n g a g e m e n t s et les ques t i ons re la t ives à la p r o c é d u r e 

d ' ex t r ad i t i on en Géorg ie s e ra i en t appréc iées lors de l ' e x a m e n u l t é r i e u r 

de la r e q u ê t e , la C o u r a décidé de ne pas p r o r o g e r la m e s u r e provisoire 

ind iquée le 4 oc tobre 2002. Vu la sensibi l i té de l 'affaire, l ' impact 

pol i t ique de celle-ci et les d e m a n d e s des g o u v e r n e m e n t s , la C o u r a 

é g a l e m e n t décidé de r e c o n n a î t r e à l ' ensemble du dossier un c a r a c t è r e 

conf ident ie l vis-à-vis du publ ic , c o n f o r m é m e n t à l 'ar t icle 33 §§ 3 et 4 de 

son r è g l e m e n t tel qu ' i l é t a i t a lors en v igueur . 
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22. Le 6 d é c e m b r e 2002, M . Gué loga ïev , M. Khach iev et 

M. Ba ïmourza ïev , trois r e q u é r a n t s , on t saisi la C o u r d ' u n e d e m a n d e de 

suspens ion de leur e x t r a d i t i o n p rononcée le 28 n o v e m b r e 2002. Le jour 

m ê m e , le p r é s i d e n t i n t é r i m a i r e de sect ion a déc idé de ne pas i n d i q u e r au 

g o u v e r n e m e n t géorg ien la m e s u r e provisoire soll icitée. 

23. Le 24 j a n v i e r 2003 , M ° " E. T é v d o r a d z é , d é p u t é au P a r l e m e n t de 

Géo rg i e , a d e m a n d é à la C o u r l ' au to r i sa t ion d ' i n t e rven i r d a n s la 

p r o c é d u r e en t an t q u e t ie rce p a r t i e (ar t ic le 36 § 2 de la C o n v e n t i o n ) . 

24. Le 17 juin 2003, la C o u r a décidé de t en i r u n e a u d i e n c e sur la 

recevabi l i té de la r e q u ê t e et d ' i nd ique r au g o u v e r n e m e n t russe , en 

appl ica t ion de l 'ar t icle 39 du r è g l e m e n t , qu ' i l é ta i t souha i t ab l e , dans 

l ' in té rê t des pa r t i e s et du bon d é r o u l e m e n t de la p r o c é d u r e devan t la 

C o u r , en pa r t i cu l i e r de la p r é p a r a t i o n de l ' aud ience , de d o n n e r à 

M1' M o u k h a c h a v r i a et M1' Dzamoukachv i l i la possibi l i té d 'avoir des 

con tac t s non en t r avés avec les r e q u é r a n t s e x t r a d é s . P a r a i l leurs , la C o u r 

a re je té les d e m a n d e s de t ierce in t e rven t ion (ar t ic le 36 § 2 de la 

Conven t i on ) de M""' D é v d a r i a n i et de M""' T é v d o r a d z é ( p a r a g r a p h e s 19 

et 23 c i -dessus) . 

25. Pa r une décision du 16 s e p t e m b r e 2003, ap r è s une aud ience 

consacrée aux ques t ions de recevabi l i té (ar t icle 54 § 3 du r è g l e m e n t ) , la 

c h a m b r e a déc la ré la r e q u ê t e recevable en jo ignant à l ' e x a m e n du fond de 

l 'affaire deux except ions p ré l imina i r e s du g o u v e r n e m e n t russe . Afin 

d ' é tab l i r les faits de l ' espèce , la C o u r a é g a l e m e n t déc idé de p rocéde r à 

u n e mission d ' e n q u ê t e en Russie et en Géorg ie , c o n f o r m é m e n t aux 

ar t ic les 38 § 1 a) de la C o n v e n t i o n et 42 § 2 du r è g l e m e n t tel qu ' i l é ta i t 

a lors en v igueur . 

B. P r o c é d u r e sur le f o n d 

26. La c h a m b r e a c h a r g é trois dé l égués , M. J . -P . Cos ta , M. A.B. Baka et 

M. V. Butkevych, de p rocéde r à l ' e n q u ê t e d a n s les deux pays. La mission 

en Géorg ie devai t se d é r o u l e r du 28 au 31 oc tobre 2003. Le 3 oc tobre 2003, 

à la su i te de la d e m a n d e du g o u v e r n e m e n t géorg ien , il a é té décidé de la 

r e p o r t e r en ra ison de la c a m p a g n e p o u r les é lect ions législat ives du 

2 n o v e m b r e 2003 en Géorg ie . 

27. Du vo lumineux échange de c o r r e s p o n d a n c e que la t e n u e de la 

mission d ' e n q u ê t e a e n g e n d r é avec le g o u v e r n e m e n t russe , il convient de 

r e t e n i r les faits su ivan t s . 

28. Le 30 s e p t e m b r e 2003, la C o u r a informé le g o u v e r n e m e n t russe 

q u e sa dé l éga t ion se r e n d r a i t en Russie afin d ' e n t e n d r e le 27 oc tobre 

2003 les r e q u é r a n t s e x t r a d é s et de vis i ter l eurs cellules dans 

l ' é t ab l i s semen t de d é t e n t i o n provisoire ( « S I Z O » ) de la ville B 
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( p a r a g r a p h e 53 c i -dessous) . Le g o u v e r n e m e n t n ' ayan t soulevé a u c u n e 

object ion d a n s sa c o r r e s p o n d a n c e s u b s é q u e n t e , la mission a é té o rgan i sée . 

29. Le 20 oc tobre 2003, le g o u v e r n e m e n t russe a produi t une 

o r d o n n a n c e de la cour rég ionale de S tavropol du 14 oc tobre 2003 qui 

refusai t à la C o u r l 'accès a u p r è s de M. C h a m a ï e v , M. Vissi tov, M. Adaïev 

et M. Khadj iev, au mot i f que leur affaire péna le é ta i t p e n d a n t e devan t 

elle. L ' o r d o n n a n c e ind iqua i t q u e c 'é ta i t s e u l e m e n t lo rsque le j u g e m e n t 

sera i t r e n d u et dev iendra i t définitif que la dé l éga t ion de la C o u r pour ra i t 

a l ler voir ces p e r s o n n e s . Elle préc isa i t auss i q u e la cour rég ionale avait 

é tabl i q u e M. C h a m a ï e v , M. Vissitov et M. Adaïev n ' ava ien t j a m a i s saisi 

la C o u r ; q u a n t à M. Khadjiev, il avait affirmé avoir saisi la C o u r d ' une 

r e q u ê t e d i r igée con t re la Géorg ie pour con t e s t e r son ex t r ad i t i on illégale 

et avai t ins is té sur sa r encon t r e avec les juges de la C o u r . 

30. L'envoi du 20 oc tobre 2003 con tena i t auss i une l e t t r e du 15 oc tobre 

2003, s ignée pa r M. Kar t achov , j u g e à la cour rég ionale de S tavropol , qui 

refusai t à la C o u r l ' au to r i sa t ion d ' e n t e n d r e M. Aziev, l 'un des cinq 

r e q u é r a n t s e x t r a d é s . Le j u g e s o u t e n a i t q u ' u n e aud ience d a n s l 'affaire de 

l ' in té ressé é ta i t p révue pour le 29 oc tobre 2003 et que « la légis la t ion sur la 

p r o c é d u r e péna l e russe ne [prévoyait] pas la possibil i té d ' e x a m i n e r la 

ques t i on du con tac t e n t r e les j u g e s de la C o u r e u r o p é e n n e et M. Aziev 

avant l ' aud ience et en d e h o r s de celle-ci». 

31 . En s o u m e t t a n t ces d o c u m e n t s , le g o u v e r n e m e n t russe a affirmé 

q u e la t e n u e de. la mission d ' e n q u ê t e pa r la C o u r enf re indra i t la 

légis lat ion pénale i n t e rne et a requ is son repor t j u s q u ' à ce q u ' u n 

j u g e m e n t définit if soit r e n d u d a n s l 'affaire des r e q u é r a n t s . Il a a jouté 

q u ' u n e telle a p p r o c h e é ta i t conforme au pr incipe de subs id ia r i t é e n t r e les 

p r o c é d u r e s na t iona le et e u r o p é e n n e . 

32. Le 22 octobre 2003, c o m p t e t enu de ces in fo rmat ions , la C o u r a 

r e p o r t e à u n e d a t e u l t é r i eu re sa mission en Russ ie . Elle a toutefois 

r appe l é au g o u v e r n e m e n t russe les t e r m e s des ar t ic les 34 et 38 § 1 a) de 

la Conven t i on . 

33. Le 7 j a n v i e r 2004, de nouvel les d a t e s de mission (23-29 février 

2004) ont é té p roposées au g o u v e r n e m e n t russe . Celui-ci a é té invité à 

fournir , le cas é c h é a n t , d ' a u t r e s d a t e s à sa convenance avant le 9 janvier 

2004. La C o u r a soul igné q u e la r e q u ê t e bénéficiai t du t r a i t e m e n t p a r 

p r io r i t é ( p a r a g r a p h e 16 c i -dessus) . Le g o u v e r n e m e n t a é g a l e m e n t été 

in formé q u e , si la t enue de la mission au sein de l ' é t ab l i s semen t de 

d é t e n t i o n des r e q u é r a n t s posai t des p r o b l è m e s de sécur i t é , un endroi t 

sûr p o u r r a i t ê t r e p roposé en vue du t r ans fe r t des in t é re s sés . 

34. D a n s sa l e t t r e du 8 j a n v i e r 2004, le g o u v e r n e m e n t russe a c r i t iqué 

le c o m m u n i q u é de p resse de la C o u r au sujet du repor t de sa miss ion 

en oc tobre 2003 et r appe l é q u e selon la C o n s t i t u t i o n russe le pouvoir 

judicia i re (la cour rég iona le , en l 'occurrence) jou i s sa i t de l ' i n d é p e n d a n c e 

et q u e pa r a i l leurs la Conven t i on reposa i t sur le pr inc ipe de subs id ia r i t é . 
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35. Le 13 j a n v i e r 2004, il a m a i n t e n u cjue l 'affaire péna le des 

r e q u é r a n t s e x t r a d é s é ta i t p e n d a n t e devan t la cour r ég iona le de Stavropol 

et que , t a n t q u ' u n e décision définit ive et exécu to i re ne sera i t pas r e n d u e , 

la dé léga t ion de la C o u r ne p o u r r a i t pas r e n c o n t r e r les i n t é re s sés . Pour 

a u t a n t , il n ' a pas exclu q u e la cour rég iona le de Stavropol rev ienne sur sa 

décis ion du 14 oc tobre 2003 et a conseil lé à la C o u r de la sais ir d ' u n e telle 

d e m a n d e . Le g o u v e r n e m e n t a expl iqué q u ' e n ve r tu du pr inc ipe de 

subs id ia r i l é la ques t ion du contac t avec les r e q u é r a n t s relevai t de la 

c o m p é t e n c e exclusive de la cour rég iona le , sans q u e q u i c o n q u e , pas 

m ê m e un o rgane judic ia i re i n t e r n a t i o n a l , ait le droi t de modif ier ou 

d ' a n n u l e r sa décision. 

36. P a r a i l leurs , le g o u v e r n e m e n t russe a d e m a n d é q u e la C o u r adop te 

à son é g a r d la m ê m e a p p r o c h e q u e pour la Géorg ie ( p a r a g r a p h e 26 

ci-dessus) et qu 'e l le r e p o r t e sa miss ion d ' e n q u ê t e en Russ ie en ra ison des 

é lec t ions p rés iden t i e l l e s du 14 m a r s 2004. Il a é g a l e m e n t s o u t e n u 

q u ' e n février la C o u r pour ra i t r e n c o n t r e r des p r o b l è m e s d a n s le C a u c a s e 

du Nord à cause du r i sque d ' ac tes t e r ro r i s t e s ou de mauva i se s condi t ions 

c l ima t iques . 

37. Le 19 j a n v i e r 2004, lui r a p p e l a n t ses e n g a g e m e n t s du 19 novembre 

2002, la C o u r a informé le g o u v e r n e m e n t russe qu 'e l l e t i end ra i t sa mission 

au d é b u t du mois de mai 2004. La possibi l i té de t r a n s f é r e r les in té ressés 

d a n s un endro i t plus sûr a é té à nouveau envisagée . La C o u r a sou tenu 

q u e , si ce t t e fois les g a r a n t i e s et facilités nécessa i res à la condu i t e de 

l ' e n q u ê t e n ' é t a i e n t pas fournies , elle se ra i t a m e n é e à a n n u l e r sa mission 

et à en t i r e r les conclusions a p p r o p r i é e s sur le t e r r a i n de la Conven t ion . 

38. E n r éponse , le 23 j a n v i e r 2004, le g o u v e r n e m e n t russe a réaff i rmé 

qu ' i l ne sera i t possible d 'a l ler voir les r e q u é r a n t s q u e lorsque le j u g e m e n t 

r e n d u à l eur é g a r d sera i t définit if et exécu to i r e . Ses e n g a g e m e n t s pris le 

19 n o v e m b r e 2002 vis-à-vis de la C o u r , au sujet n o t a m m e n t de la 

possibi l i té d 'avoir des con tac t s sans en t r aves avec les r e q u é r a n t s , 

c o n c e r n a i e n t u n i q u e m e n t la p h a s e de l ' ins t ruc t ion et non celle du 

j u g e m e n t . En tou t é t a t de cause , l ' audience de j u g e m e n t devan t la cour 

rég ionale de Stavropol sera i t pub l ique et nul ne sera i t e m p ê c h é «n i d'y 

ass i s te r ni de suivre les d é b a t s et de r e g a r d e r les accusés» . 

39. Q u a n t aux da t e s p roposées p a r la Cour , le g o u v e r n e m e n t russe les 

a re je tées tou t en d é c l a r a n t qu ' i l p r ena i t t ou t e s les m e s u r e s nécessa i res au 

bon d é r o u l e m e n t de la mission, ce au mot i f q u e la pé r iode compr i se e n t r e 

le 1" et le 11 mai co r r e sponda i t en Russie aux j o u r s fériés où l 'on 

c o m m é m o r e la victoire à l ' issue de la Seconde G u e r r e mond ia l e . L' idée 

du t r ans fe r t des r e q u é r a n t s d a n s un a u t r e lieu a é g a l e m e n t é té éca r t ée 

p o u r des ra isons de sécur i t é . 

40. D a n s sa l e t t r e su ivan te du 5 février 2004, le g o u v e r n e m e n t russe a 

aff irmé p r e n d r e t ou t e s les m e s u r e s de sécur i t é nécessa i res en faveur de la 

dé l éga t ion de la C o u r , y compr i s l 'escorte a é r i e n n e , sans toutefois exclure 
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la possibi l i té d ' un ac te t e r ro r i s t e . En r éponse , la C o u r a p roposé a u 

g o u v e r n e m e n t d ' o rgan i s e r la mission d ' e n q u ê t e ap rè s le 12 ma i 2004, 

c 'es t -à-di re ap rè s les j o u r s fériés en Russ ie , à condi t ion qu ' i l s ' engage 

p r é a l a b l e m e n t et sans condi t ion pour q u ' à ce t t e d a t e la dé l éga t ion puisse 

r e n d r e visite aux r e q u é r a n t s . U n e fois cet e n g a g e m e n t pris , la C o u r 

p rocéde ra i t à l ' éva lua t ion des r i sques liés à l ' éventue l le a t t a q u e 

t e r ro r i s t e m e n t i o n n é e d a n s la lettre, 

4 1 . Les 2 et 11 février 2004, le g o u v e r n e m e n t russe a d e m a n d é q u e la 

mission d ' e n q u ê t e en Géorg ie soit r e p o r t é e en ra ison des é lect ions 

p rés iden t ie l l e s russes , p révues p o u r le 14 m a r s 2004. Les 5 et 13 février 

2004 r e spec t i vemen t , la C o u r a re je té ces d e m a n d e s . 

42. Le 31 oc tobre 2003 et le 9 février 2004, le g o u v e r n e m e n t géorg ien a 

dés igné les t é m o i n s dont l ' audi t ion pa r la C o u r lui sembla i t nécessa i r e . Le 

g o u v e r n e m e n t russe a fait de m ê m e le 23 j a n v i e r 2004, ma i s le 19 février 

2004 a r e t i r é sa liste de t é m o i n s au mot i f que la C o u r n 'ava i t pas accédé à 

ses d iverses d e m a n d e s p rocédu ra l e s ( p a r a g r a p h e s 36 et 41 ci-dessus et 243 

c i -dessous) . Les r e q u é r a n t s n 'on t pas ci té de t émo ins . 

43 . Du 23 au 25 février 2004, l ' audi t ion de six r e q u é r a n t s non e x t r a d é s 

et de douze t émoins a eu lieu à la C o u r s u p r ê m e de Géorg ie , à Tbil issi . 

M1' M o u k h a c h a v r i a et M'' Kin t sourachvi l i , a insi q u e les dé l éga t ions des 

deux g o u v e r n e m e n t s , ont pris par t à ce t t e aud i t ion . Deux r e q u é r a n t s , 

M. K h a c h i e v et M. Ba ïmourza ïcv , n 'on t pas c o m p a r u car ils é t a i en t 

po r t é s d i spa rus pa r les a u t o r i t é s géo rg i ennes depu i s le 17 février 2004. 

D e u x t é m o i n s , M. R. Marké l i a et M. A. Tski t ichvi l i , é t a i en t défa i l lants en 

raison de leur absence du t e r r i t o i r e géorg ien . 

44. Le d e r n i e r j o u r de l ' audi t ion , la C o u r a j u g é nécessa i re d ' e n t e n d r e 

M' Arab idzé , M' R. Khidjakadzé et M1' G. G a b a ï d z é , r e p r é s e n t a n t s des 

r e q u é r a n t s d e v a n t les j u r id i c t ions i n t e r n e s , ma i s les avocats n 'on t pas pu 

c o m p a r a î t r e su r - l e - champ . Des ques t i ons leur ont a lors é té 

c o m m u n i q u é e s pa r écrit , auxque l l e s la C o u r a reçu les r éponses le 

17 avril 2004 ( p a r a g r a p h e 212 c i -dessous) . 

45 . Le 8 m a r s 2004, la C o u r a invité les deux g o u v e r n e m e n t s à fournir 

des in fo rma t ions sur la d i spa r i t i on de M. Khach iev et M. Ba ïmourza ï ev , e t , 

le cas é c h é a n t , sur le lieu de leur d é t e n t i o n en Russie et sur leur é t a t de 

s an t é . Les 13 et 29 m a r s 2004, les g o u v e r n e m e n t s ont soumis des 

in fo rma t ions c o n c e r n a n t ce t t e d i spa r i t ion ( p a r a g r a p h e 101 c i -dessous) . 

46. Le 17 m a r s 2004, la C o u r a c o m m u n i q u é au g o u v e r n e m e n t russe 

les d a t e s précises de la mission (5-8 j u i n 2004). Tou t en lui r a p p e l a n t q u e 

les t en t a t i ve s p r é c é d e n t e s pour m e n e r à bien ce t t e mission s ' é t a ien t 

soldées pa r un échec, elle a invité le g o u v e r n e m e n t à lui faire savoir 

avan t le 8 avril 2004 si, c e t t e fois, il s ' engagea i t à g a r a n t i r à la dé l éga t ion 

la possibi l i té d 'avoir des con tac t s d i rec t s et sans e n t r a v e s avec les q u a t r e 

r e q u é r a n t s e x t r a d é s le 4 oc tobre 2002 (M. Adaïcv, c i n q u i è m e r e q u é r a n t , 

ayan t é té l ibéré e n t r e - t e m p s ; p a r a g r a p h e 107 c i -dessous) , a insi q u ' a u x 
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deux r e q u é r a n t s a r r ê t é s en Russie ap rè s leur d i spa r i t ion à Tbilissi 

( p a r a g r a p h e s 100 et su ivan ts c i -dessous) . A t t i r a n t l ' a t t en t ion du 

g o u v e r n e m e n t su r l 'ar t icle 38 § 1 a) de la C o n v e n t i o n , la C o u r lui a 

r appe lé q u e , en l ' absence d e conf i rmat ion sans réserve et des moyens 

nécessa i res à la réa l i sa t ion de la mission, elle serai t a m e n é e à 

a b a n d o n n e r ses t en t a t i ve s pour ob ten i r l 'accès a u p r è s des r e q u é r a n t s et 

p rocéde ra i t à la r édac t ion de l ' a r rê t sur le f ondemen t des é l é m e n t s en sa 

possession. 

47 . Le 21 avril 2004, la cour rég ionale de S tavropol a déc idé d e refuser à 

la C o u r l 'accès a u p r è s de M. Aziev. C e t t e décis ion s 'appuyai t sur les m ê m e s 

motifs q u e l ' o rdonnance du 14 oc tobre 2003 ( p a r a g r a p h e 29 c i -dessus) . 

48 . Le 8 avril 2004, le g o u v e r n e m e n t russe a informé la C o u r que , 

m a l g r é sa d é t e r m i n a t i o n à coopére r avec el le, l ' audi t ion de M. C h a m a ï e v , 

M. Khadj iev, M. Adaïcv et M. Vissilov n ' é ta i t pas possible , la p rocédure 

é t a n t p e n d a n t e devan t la j u r id i c t ion de cassa t ion . Il n ' a fait a u c u n e 

ré fé rence à M. Aziev et aux deux r e q u é r a n t s d i s p a r u s ( p a r a g r a p h e 43 

ci-dessus) puis a r r ê t e s en Russ ie le 19 février 2004. 

49. Vu ses vaines t en t a t i ve s p o u r a m e n e r le g o u v e r n e m e n t russe à 

a d o p t e r une a t t i t u d e moins r é t i c e n t e , la C o u r a décidé le 4 ma i 2004 

d ' a n n u l e r sa mission d ' e n q u ê t e en Russ ie et de p rocéde r à la r édac t ion de 

l ' a r rê t sur le f ondemen t des é l é m e n t s dont elle disposai t (voir, par 

ana log ie , l 'affaire Chypre c. Turquie, n° 8007/77, rappor t de la Commis s ion 

du 4 oc tobre 1983, Décis ions et r a p p o r t s 72, p . 74, § 52) . 

50. Le 4 ma i 2004 é g a l e m e n t , elle a invité les p a r t i e s à s o u m e t t r e leurs 

d e r n i è r e s conclus ions s u r le fond d e l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) , 

ainsi (lue leurs co r rec t ions au c o m p t e r e n d u des aud i t i ons m e n é e s à 

Tbilissi (ar t ic le A8 § 3 de l ' annexe au r è g l e m e n t ) . Le 11 juin 2004, le 

g o u v e r n e m e n t géo rg i en a déposé ses observa t ions écr i t es sur le fond de 

l 'affaire. Aprè s deux p ro roga t ions du délai accordé à ce t t e fin. le 

g o u v e r n e m e n t russe et les r e q u é r a n t s ont é g a l e m e n t déposé leurs 

obse rva t ions , ce r e s p e c t i v e m e n t le 20 juillet et le 9 août 2004. Le 1 1 juin 

et le 9 aoû t 2004, les g o u v e r n e m e n t s ont soumis leurs co r rec t ions au 

c o m p t e r e n d u des aud i t i ons . 

51 . Les 7 et 13 s e p t e m b r e 2004, les g o u v e r n e m e n t s ont fo rmulé leurs 

avis respect i fs sur la d e m a n d e de sa t i s fac t ion é q u i t a b l e des r e q u é r a n t s , 

c o n f o r m é m e n t à l 'ar t ic le 60 § 3 d u r è g l e m e n t . 

E N F A I T 

I. LES C I R C O N S T A N C E S D E L 'ESPÈCE 

52. Les r e q u é r a n t s , M M . A b d o u l - V a k h a b C h a m a ï e v , Rizvan (Rezvan) 

Vissi tov, K h o u s e i n Aziev, Ad lan (Aslan) Ada ïcv (Adiev) , Khouse in 
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Khadj iev, Rous lan Guéloga ïev , A k h m e d M a g o m a d o v , K h a m z a t Issaïev, 

Robinzon Margochvi l i , Gu io rgu i Kouch tanachv i l i , A s l a m b c k 

K h a n t c h o u k a ï e v , I s lam Khach iev alias R o u s t a m Elikhadjiev alias 

B e k k h a n Moulkoïev, et T i m o u r (Rous lan) B a ï m o u r z a ï e v alias Khouse in 

Alkhanov ( p a r a g r a p h e s 54 et 55 ci-dessous) , qu i sont t re ize p e r s o n n e s de 

na t iona l i t é s russe et géo rg i enne , sont nés r e spec t i vemen t en 1975, 1977, 

1973, 1968, 1975, 1958, 1955, 1975, 1967, 19(. . .) 2 , 1981, 1979 (ou 1980) et 

1975. 

53 . M M . C h a m a ï e v , Vissitov, Aziev, Ada ïev et Khadjiev, r e q u é r a n t s 

e x t r a d é s le 4 oc tobre 2002 de la Géorg ie vers la Russ ie , furent places les 

17 et 18 oc tobre 2002 d a n s un é t a b l i s s e m e n t de d é t e n t i o n provisoire 

( « S l / . O » ) de la ville A, d a n s la région de Stavropol , d a n s le C a u c a s e du 

Nord ( p a r a g r a p h e 17 c i -dessus) . Leur lieu de d é t e n t i o n e n t r e le 4 et les 

17-18 oc tobre 2002 d e m e u r e inconnu. Le 26 ju i l le t 2003 , M M . C h a m a ï e v , 

Khadjiev, Vissitov et Adaïev furent t r ans fé rés d a n s un S I Z O de la ville B, 

d a n s la région de Stavropol . A la su i te de la d e m a n d e de la C o u r , le 

7 oc tobre 2003, le g o u v e r n e m e n t russe c o m m u n i q u a l ' adresse de ce S I Z O 

et af f i rma q u e M. Aziev y étai t é g a l e m e n t d é t e n u (voir aussi le 

p a r a g r a p h e 242 c i -dessous) . Il ne préc isa pas la d a t e de son t r ans fe r t . 

54. N ' a y a n t pu e n t e n d r e les r e q u é r a n t s e x t r a d é s en Russ ie 

( p a r a g r a p h e 49 ci -dessus) , la C o u r se ré fé re ra , pour q u a t r e d ' e n t r e eux , 

aux p a t r o n y m e s fournis pa r M™ M o u k h a c h a v r i a et Dzamoukachv i l i . Le 

nom de M. Khouse in Khadj iev, c i n q u i è m e r e q u é r a n t , est celui m e n t i o n n é 

d a n s son fo rmula i re de r e q u ê t e pa rvenu à la C o u r le 27 oc tobre 2003 

( p a r a g r a p h e 235 c i -dessous) . 

55. Q u a n t aux r e q u é r a n t s non e x t r a d é s , M. Margochvi l i est en l iber té 

depu i s le p rononcé du j u g e m e n t d ' a c q u i t t e m e n t du 8 avril 2003 

( p a r a g r a p h e 94 c i -dessous) ; M. Gué loga ïev a é té l ibéré à la su i te du 

p rononcé du j u g e m e n t du 6 février 2004 ( p a r a g r a p h e 99 c i -dessous ) ; 

M M . K h a n t c h o u k a ï e v , Issaïev, M a g o m a d o v et Kouch tanachv i l i ont é té 

l ibérés les 5 et 6 j a n v i e r 2005 et le 18 février 2005 ( p a r a g r a p h e 98 

c i -dessous) . L ' iden t i t é de ces six r e q u é r a n t s a é té é tabl ie p a r la C o u r 

( p a r a g r a p h e s 110-115 ci -dessous) . M M . Khach iev et Ba ïmourza ï ev ont 

é té a r r ê t é s par les a u t o r i t é s russes le 19 février 2004 ap rè s avoir d i spa ru 

à Tbil issi le 16 ou le 17 février 2004. Ils se ra ien t a c t u e l l e m e n t d é t e n u s à la 

maison d ' a r r ê t d 'Essen touk i ( p a r a g r a p h e 101 c i -dessous) . N ' a y a n t pu les 

e n t e n d r e en Russie ( p a r a g r a p h e s 46 et su ivan ts c i -dessus) , la C o u r 

u t i l i se ra pour les de s igne r les p a t r o n y m e s c o m m u n i q u é s par leurs 

r e p r é s e n t a n t e s lors de l ' in t roduc t ion de la r e q u ê t e . 

1. Tous les noms des requérants ont fait l'objet d'une translittération en français. 

2. M. Kouchtanachvili n'a pas souhaité dévoiler sa date de naissance. 
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56. Les faits de la cause , tels qu ' i l s ont é té p r é s e n t é s pa r les pa r t i e s et 

é tabl is pa r la C o u r lors de sa mission à Tbil issi , p e u v e n t se r é s u m e r 

c o m m e suit . 

A. Fai t s r e l a t i f s à la p r o c é d u r e d ' e x t r a d i t i o n 

/. Période antérieure à la saisine de la Cour 

57. E n t r e le 3 et le 5 août 2002, les r e q u é r a n t s f r anch i ren t la f ront ière 

ru s so -géo rg i enne , p r è s du poste de cont rô le de Gui rev i (Géorg ie ) . 

C e r t a i n s d ' e n t r e eux é t a i en t blessés et p o r t a i e n t des mi t r a i l l e t t e s et des 

g r e n a d e s . Ayan t sollicité l 'aide des ga rdes - f ron t i è re géo rg iens , ils a u r a i e n t 

v o l o n t a i r e m e n t r e n d u leurs a r m e s . Ils furent soumis à un cont rô le 

d ' i den t i t é . Les n o m s des p e r s o n n e s qui p r é t e n d a i e n t se n o m m e r Abdoul-

V a k h a b C h a m a ï e v , Ri/.van (Rezvan) Vissi tov, Khouse in Aziev, Adlan 

(Aslan) Ada ïev (Adicv), Khouse in Kbadj iev (Khosi in Khadja ïev , 

Khaj iev) , Rous lan Mirjoïev, Adlan (Aldan) O u s m a n o v , K h a m z a t Issiev, 

Rotislan Tepsa ïev , Seibul (Feisul) Baïssarov, Aslan Khanoïev , T i m o u r 

(Rous lan) B a ï m o u r z a ï e v (Baemourza ï ev ) et Is lam K h a c h i e v l u r e n t ainsi 

re levés . Seuls les c inq p r e m i e r s r e q u é r a n t s a u r a i e n t é t é en possession d e 

pas sepor t s russes . 

58. Aussi tô t t r ans fé rés à Tbilissi par hé l i cop tè re , les r e q u é r a n t s 

s é jou rnè ren t d ' abord à l 'hôpital civil, où ceux qu i é t a ien t blessés furent 

opé ré s . Le 5 aoû t 2002, M M . T e p s a ï e v (Margochvi l i ) , Vissi tov, Baïssarov 

(Kouch tanachv i l i ) , Aziev, C h a m a ï e v , Khadj iev et Issiev (Issaïev) furent 

mis en e x a m e n pour i m p o r t a t i o n d ' a r m e s en violat ion des règles 

d o u a n i è r e s (ar t ic le 214 § 4 du code péna l ) , por t , recel et t r a n s p o r t illégal 

d ' a r m e s (ar t ic le 236 §§ 1, 2 et 3 du m ê m e code) , et f r anch i s semen t illégal 

de f ront ière (ar t ic le 344 du m ê m e code) . Le 6 août 2002, saisi pa r l ' au to r i t é 

d ' i n s t ruc t ion du m i n i s t è r e de la Sécur i t é , le t r i buna l de p r e m i è r e ins tance 

de V a k é - S a b o u r t a l o , à Tbil issi , o r d o n n a leur mise en d é t e n t i o n provisoire 

pour t rois mois . Selon les o r d o n n a n c e s des 5 et 6 aoû t , M. C h a m a ï e v a é té 

a r r ê t é le 3 aoû t e t six a u t r e s r e q u é r a n t s le 6 aoû t 2002. 

59. Le 6 aoû t 2002, M M . Khano ïev ( K h a n t c h o u k a ï e v ) , Ba ïmourza ïev , 

Khachiev , O u s m a n o v ( M a g o m a d o v ) , Mirjoïev (Guélogaïev) et Adaïev 

furent mis en e x a m e n pour les m ê m e s chefs. Le 7 août 2002, le t r ibuna l 

de p r e m i è r e i n s t ance de V a k é - S a b o u r t a l o p r o n o n ç a leur mise en d é t e n t i o n 

provisoire pour t rois mois . Il ressor t des o r d o n n a n c e s q u e M M . O u s m a n o v 

(Magomadov) et Mirjoïev (Guélogaïev) ont é té a r r ê t é s le 7 aoû t , M. Adaïev 

le 5 aoû t et t rois a u t r e s r e q u é r a n t s le 6 août 2002. 

60. En ve r tu de ces décis ions , les 6 et 7 août 2002, les r e q u é r a n t s furent 

t r ans fé ré s à la pr i son n" 5 de Tbil iss i , à l ' except ion de M. Margochvi l i , 

placé à l 'hôpi ta l p é n i t e n t i a i r e cen t r a l . A u n e d a t e u l t é r i e u r e 
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i n d é t e r m i n é e , M . Adaïev l'ut é g a l e m e n t hospi ta l isé ( p a r a g r a p h e 142 

c i -dessous) . Selon les o r d o n n a n c e s de mise en d é t e n t i o n , tous les 

r e q u é r a n t s s e ra i en t de na t iona l i t é russe . 

(il . Le V novembre 2002, la d é t e n t i o n provisoire de M M . Margochvi l i , 

Issaïev et Kouch tanachv i l i lut p ro longée de trois mois par la cour d ' appe l 

de Tbil issi . Le 4 n o v e m b r e 2002, la m ê m e cour ra l longea é g a l e m e n t de 

trois mois la d é t e n t i o n provisoire de M M . K h a n t c h o u k a ï e v , Gué loga ïev , 

Khachiev , Magon iadov et Ba ïmourza ïev . 

62. Le 6 août 2002, M. V.V. Ous t inov , p r o c u r e u r géné ra l de la 

F é d é r a t i o n de Russ ie , se rendi t à Tbilissi et y r e n c o n t r a son homologue 

géorg ien . Il lui transmit la d e m a n d e d ' ex t r ad i t i on des r e q u é r a n t s . 

Ceux-c i ayan t é t é mis en e x a m e n en G é o r g i e et les d o c u m e n t s p r é s e n t é s 

à l 'appui de la d e m a n d e ayant é té j u g é s insuffisants au r ega rd de la loi 

g é o r g i e n n e et du droit i n t e r n a t i o n a l , M. N. Gabr i tch id / .é , p r o c u r e u r 

g é n é r a l géorg ien , refusa o r a l e m e n t l ' ex t rad i t ion des in té ressés 

( p a r a g r a p h e s 182 et su ivan t s c i -dessous) . D a n s le c ad re d e la m ê m e 

r e n c o n t r e , le p a r q u e t g é n é r a l géorg ien pr ia la pa r t i e russe de p r é s e n t e r à 

l 'appui de sa d e m a n d e d ' ex t r ad i t i on les d o c u m e n t s p e r t i n e n t s , 

a c c o m p a g n é s de g a r a n t i e s conce rnan t le t r a i t e m e n t réservé aux 

r e q u é r a n t s e t le respect de leurs dro i t s en cas d ' ex t r ad i t i on . 

63 . Il ressor t du dossier q u e , le m ê m e jour, le p r o c u r e u r g é n é r a l 

géorg ien cons igna ces ex igences par écr i t . Il in forma son homologue 

russe q u ' a u 6 août 2002 tous les r e q u é r a n t s faisaient l 'objet de pou r su i t e s 

péna le s en Géorg ie , q u e sept d ' e n t r e eux é ta ien t en d é t e n t i o n provisoire 

et q u e les six a u t r e s s e ra i en t bientôt t r a d u i t s devant un t r ibuna l qui 

s t a t u e r a i t su r la ques t ion de leur d é t e n t i o n . Il re leva que la d e m a n d e 

d ' e x t r a d i t i o n ne compor t a i t pas d ' i n fo rma t ions re la t ives à l ' iden t i t é , à la 

na t iona l i t é et au domic i le des i n t é r e s sés , ni de d o c u m e n t s et t ex tes de loi 

c o n c e r n a n t les faits qui leur é t a i en t r e p r o c h e s en Russ ie , ni d ' o r d o n n a n c e s 

de mise en d é t e n t i o n d û m e n t cer t i f iées . Le p r o c u r e u r géné ra l géorg ien 

conclut q u ' e n raison de ces c i r cons tances «il ne [pouvait] e x a m i n e r la 

ques t i on de l ' ex t rad i t ion de ces p e r s o n n e s » . 

64. Les 12 et 19 août et le 30 s e p t e m b r e 2002, les a u t o r i t é s russes 

fourn i ren t à leurs homologues géorg iens les d o c u m e n t s requis , à savoi r : 

1. les o r d o n n a n c e s de mise en e x a m e n de chacun des r e q u é r a n t s pa r le 

service d é c o n c e n t r é du p a r q u e t géné ra l fédéral en T c h é t c h é n i e , en d a t e 

du 8 août 2 0 0 2 ; 

2. l'avis de r eche rche i n t e r n a t i o n a l re la t i f aux r e q u é r a n t s , émis pa r les 

a u t o r i t é s russes le 15 août 2 0 0 2 ; 

3. des copies cert if iées conformes des o r d o n n a n c e s judicia i res de mise 

en d é t e n t i o n provisoire de chacun des r e q u é r a n t s , pr ises le 16 aoû t 2002 

en ve r tu de l 'ar t ic le 108 du code de p r o c é d u r e péna le russe p a r le t r i buna l 

de p r e m i è r e i n s t ance de S ta ropromis lovsk (Grozny) sur r e q u ê t e de 

l ' i n s t r u c t e u r c h a r g é de l 'affaire; 
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4. des ex t r a i t s du doss ier de la p r o c é d u r e péna le d i l igen tée c o n t r e les 

r e q u é r a n t s en Russ ie , faisant é ta t des c h a r g e s r e t e n u e s con t r e e u x ; 

5. des p h o t o g r a p h i e s ; 

6. des copies des p a s s e p o r t s , avec p h o t o g r a p h i e s ; 

7. des copies de fo rmula i r e s n" 1 ; 

8. d ' a u t r e s in fo rmat ions c o n c e r n a n t la na t iona l i t é et l ' ident i té des 

in té resses . 

65. Le g o u v e r n e m e n t géorg ien a soumis à la C o u r u n i q u e m e n t les 

copies des pièces é n u m é r é e s aux po in t s 1, 2 et 3. Les d o c u m e n t s c i tés au 

point 4 ava ien t a p p a r e m m e n t é té classés «conf ident ie ls » p a r les au to r i t é s 

russes , d a n s l ' in té rê t d ' u n e b o n n e a d m i n i s t r a t i o n d e la j u s t i c e . 

66. Selon les o r d o n n a n c e s du 8 aoû t 2002, p rodu i t e s devan t la C o u r par 

le g o u v e r n e m e n t géorg ien , les r e q u é r a n t s é t a i en t mis en e x a m e n en Russie 

pour a t t e i n t e à l ' in tégr i té phys ique d ' a g e n t s d ' o rganes c h a r g é s de l 'ordre 

public (c r ime pass ible de la réclus ion p e r p é t u e l l e ou de la pe ine de mor t -

ar t ic le 317 du code péna l , p a r a g r a p h e 260 c i -dessous) , o rgan i sa t i on de 

g r o u p e s a r m é s i l légaux et pa r t i c ipa t ion à ces g r o u p e s avec c i rcons tances 

a g g r a v a n t e s (passible d ' une pr ivat ion de l iber té pouvan t a l ler j u s q u ' à cinq 

ans en ve r tu de l 'ar t icle 208 § 2 du m ê m e code) , t raf ic d ' a r m e s avec 

c i rcons tances a g g r a v a n t e s (passible d 'une pr iva t ion de l iber té a l lant de 

deux à six ans en ve r tu de l 'ar t icle 222 § 2 du code péna l ) et 

f r anch i s sement illégal de la f ront ière de la F é d é r a t i o n de Russie en ju i l le t 

2002, avec c i rcons tances a g g r a v a n t e s (passible d ' u n e pr iva t ion de l iberté 

pouvan t a l ler j u s q u ' à cinq a n s en ve r tu d e l 'ar t icle 322 § 2 d u m ê m e code) . 

(Les m ê m e s d o c u m e n t s p rodu i t s p a r le g o u v e r n e m e n t russe sont d a t é s du 

13 août 2002 en ce qui conce rne M M . Adaïev et Vissitov.) 

67. L 'ar t ic le 6 du code péna l géorg ien i n t e r d i s a n t l ' ex t rad i t ion d ' un 

individu vers un pays où le c r ime qu i lui est r ep roché est passible de la 

pe ine cap i ta le ( p a r a g r a p h e 256 ci-dessous) , le p a r q u e t g é n é r a l géorg ien 

d e m a n d a à la pa r t i e russe de lui g a r a n t i r q u e ce t t e pe ine ne sera i t pas 

app l i quée aux r e q u é r a n t s . 

68. D a n s sa l e t t r e du 26 août 2002, M. V.V. Kolmogorov , p r o c u r e u r 

g é n é r a l russe pa r i n t é r i m , informa son homologue géorg ien q u ' u n e 

e n q u ê t e avai t é té ouve r t e en Russ ie ap rè s l ' a t t a q u e de g r o u p e m e n t s de 

l ' a r m é e russe pa r des fo rma t ions a r m é e s i l légales, le 27 ju i l l e t 2002 dans 

u n e zone f ron ta l iè re . Aprè s avoir appr i s l ' a r r e s t a t i on en Géorg i e de t re ize 

p e r s o n n e s ayan t f ranchi i l l éga l emen t la f ron t iè re p e u a p r è s c e t t e a t t a q u e , 

et ap r è s l ' i n t e r roga t ion de trois t é m o i n s , les a u t o r i t é s russes ava ien t mis ces 

p e r s o n n e s en e x a m e n . Celles-ci ayan t é té a r m é e s lors du f r anch i s semen t de 

la f ront ière , et eu éga rd à d ' a u t r e s é l é m e n t s de p reuve , les a u t o r i t é s russes 

1. Le formulaire n" 1 est un document comportant la photographie de l 'intéressé, créé par les 

services compétents du ministère de l 'Intérieur lors de la délivrance à cette personne d'une 

carte d'identité ; il prouve ipso facto sa nationalité. 
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e s t ima ien t qu ' i l s 'agissait des a u t e u r s de l ' a t t aque s u s m e n t i o n n é e . 

M. Kolmogorov r appe l a q u e la pa r t i e géo rg i enne s 'é ta i t déc l a rée p r ê t e à 

e x t r a d e r les r e q u é r a n t s si la pa r t i e russe p roduisa i t les d o c u m e n t s 

nécessa i res . Tous les d o c u m e n t s requ is ayan t é té p r é s e n t é s le 19 aoû t 

20(12, les a u t o r i t é s russes r é i t é r a i en t l eur d e m a n d e d ' e x t r a d i t i o n des 

in té ressés fondée sur la Conven t ion de Minsk , conclue d a n s le c ad re de la 

C o m m u n a u t é des E t a t s i n d é p e n d a n t s (« CEI », p a r a g r a p h e 266 c i -dessous) . 

M. Kolmogorov a s su ra i t q u e ces p e r s o n n e s ne s e r a i en t p a s c o n d a m n é e s à 

m o r t , vu le mora to i r e sur la pe ine cap i ta le en v igueur en Russ ie depu i s 

1996. Il d e m a n d a i t en r evanche que le doss ier de la p r o c é d u r e péna l e 

d i l igen tée con t re les r e q u é r a n t s en Géorg ie fût envoyé aux a u t o r i t é s 

russes qu i se c h a r g e r a i e n t des pou r su i t e s s u b s é q u e n t e s . 

69. Le 27 aoû t 2002, M. V.I. Zaï t sev , adjoint du p r o c u r e u r g é n é r a l 

russe , informa la pa r t i e g é o r g i e n n e q u ' u n m o r a t o i r e sur la pe ine cap i ta le 

é ta i t en v igueur en Russie et que , en ve r tu de l ' a r rê t de la C o u r 

cons t i tu t ionne l l e du 2 février 1999 ( p a r a g r a p h e 262 ci-dessous) , nul ne 

pouvai t ê t r e c o n d a m n é à mort par a u c u n t r ibuna l d a n s u n e en t i t é 

fédéra le . 

70. Le 22 s e p t e m b r e 2002, les chefs d ' accusa t ion r e t e n u s con t re les 

r e q u é r a n t s en Russie furent redéfinis et é la rg is . Les in t é res sés furent 

é g a l e m e n t mis en e x a m e n pour t e r r o r i s m e . Les o r d o n n a n c e s p e r t i n e n t e s , 

pr i ses ind iv idue l lement à l ' égard de c h a q u e r e q u é r a n t , cons t i t uen t des 

t ex t e s i den t iques , à l ' ins tar de celles du 8 août 2002 ( p a r a g r a p h e 66 

c i -dessus) . 

71 . D a n s sa l e t t r e du 27 s e p t e m b r e 2002, M. Kolmogorov in forma son 

homologue géorg ien q u e les r e q u é r a n t s ava ien t é g a l e m e n t é té inculpés de 

t e r r o r i s m e et de b a n d i t i s m e avec c i rcons tances a g g r a v a n t e s , c r imes 

pass ibles d ' u n e pr iva t ion de l iber té d ' une d u r é e a l lant de huit à vingt ans 

(ar t ic les 205 § 3 et 209 § 2 du code péna l ) . Il a s su ra q u e le p a r q u e t g é n é r a l 

russe « [ga ran t i s sa i t ] à la pa r t i e g é o r g i e n n e que , c o n f o r m é m e n t aux 

n o r m e s du droi t i n t e r n a t i o n a l , ces p e r s o n n e s [bénéf ic iera ient ] de lotis les 

d ro i t s de la défense p révus p a r la loi, don t le dro i t à l ' a ss i s tance d ' un 

avocat , ne [ se ra ien t ] pas soumises à la t o r t u r e ou à des t r a i t e m e n t s ou 

pe ines c rue l s , i n h u m a i n s ou a t t e n t a t o i r e s à la d ign i té h u m a i n e » . Il 

r appe l a en o u t r e que , « d e p u i s 1996, le m o r a t o i r e sur la pe ine cap i ta le 

[é ta i t ] en v igueur et [ que ] , de ce fait, les pe r sonnes à e x t r a d e r ne 

[ r i squa ien t ] pas d ' ê t r e c o n d a m n é e s à m o r t » . D a n s c e t t e l e t t r e , ainsi q u e 

clans celle du 26 août 2002, les t re ize r e q u é r a n t s sont m e n t i o n n é s 

n o m m é m e n t sans excep t ion . 

72. Après e x a m e n des d o c u m e n t s soumis p a r les au to r i t é s russes , des 

in fo rmat ions fournies pa r le m i n i s t è r e géorg ien de la Sécur i t é et des 

é l é m e n t s de preuve recueil l is lors de l ' a r r e s t a t ion , le p a r q u e t 

géné ra l géorg ien identif ia, tou t d ' abord , M M . A b d o u l - V a k h a b 

A k h m é d o v i t c h C h a m a ï c v , Khosi in K h a m i d o v i t c h Khadja ïcv , Khouse in 
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M o u k h a m e d o v i t c h Aziev, Rezvan Vakh idov i t ch Viss i tov et Adlan 

Léchiévi tch Adaïev ( l ' o r t h o g r a p h e des noms est celle qui f igure d a n s les 

décisions d ' e x t r a d i t i o n ) . Vu la gravi té des c h a r g e s r e t e n u e s con t r e eux en 

Russ ie , l 'adjoint du p r o c u r e u r géné ra l géorg ien s igna les décisions 

d ' ex t r ad i t i on le 2 oc tobre 2002. Le l e n d e m a i n , M. P. Mskh i l adzé , d i r ec t eu r 

des re la t ions i n t e r n a t i o n a l e s au p a r q u e t géné ra l , s ' adressa pa r écr i t au 

d é p a r t e m e n t p é n i t e n t i a i r e du m i n i s t è r e de l a j u s t i c e en vue de l ' exécut ion 

de ces décisions ( p a r a g r a p h e 178 ci-dessous) . Le t r ans fe r t de cinq 

r e q u é r a n t s de la pr i son à l ' aé ropor t fut fixé au 4 oc tobre 2002, à 9 heures . 

73. O r , le soir du 3 oc tobre 2002, M' G a b a ï d z é , avocat de p lus ieurs des 

in t é res sés devan t les ju r id i c t ions i n t e rne s , a p p a r u t à la télévision et 

aff i rma avoir ob t enu , d ' une source conf ident ie l le , l ' in format ion 

a l a r m a n t e selon laque l le l ' ex t rad i t ion de ce r t a in s r e q u é r a n t s é tai t 

i m m i n e n t e ( p a r a g r a p h e s 124, 214 et 216 c i -dessous) . Le l e n d e m a i n 

m a t i n , les avocats et les p roches des r e q u é r a n t s , ainsi q u e les 

r e p r é s e n t a n t s de la m ino r i t é t c h é t c h è n e en Géo rg i e , b loquè ren t les 

a l e n t o u r s de la pr ison et o r g a n i s è r e n t une man i f e s t a t i on . 

2. Période postérieure à la saisine de la Cour, le 4 octobre 2002 

74. Le 4 oc tobre 2002, à 22 h 10, les cinq r e q u é r a n t s furent livrés aux 

r e p r é s e n t a n t s russes du Service fédéral de sécur i t é (FSB), d a n s l ' ence in te 

de l ' aé ropor t de Tbil iss i . D e v a n t la Cour , les r e p r é s e n t a n t e s des in té ressés 

ont p rodui t l ' e n r e g i s t r e m e n t de ce r t a ines s équences de l ' ex t rad i t ion , 

diffusées sur la cha îne géo rg i enne Roustavi-2 le soir du 4 oc tobre 2002. 

O n y voit q u a t r e individus hissés d a n s un avion p a r les forces spéciales 

géo rg i ennes . Celles-ci l eur r e m o n t e n t b r u t a l e m e n t les m e n t o n s devan t 

les c a m é r a s . M M . C h a m a ï e v , Adaïev, Vissi tov et Khadj iev p e u v e n t y ê t r e 

identif iés à l 'aide des p h o t o g r a p h i e s dont dispose la C o u r ( p a r a g r a p h e 20 

ci-dessus) . M. Aziev n'y a p p a r a î t à a u c u n m o m e n t . M. Khadj iev p r é s e n t e 

u n e b lessure sur le nez, ainsi q u e des t aches rouges a u t o u r de la mâcho i r e . 

M. Vissi tov po r t e une b lessure à l 'œil gauche . Toutefo is , cet 

e n r e g i s t r e m e n t ne p e r m e t pas d ' éva luer la gravi té de ces lésions. 

L ' e n r e g i s t r e m e n t m o n t r e é g a l e m e n t l 'arr ivée des r e q u é r a n t s en Russie . 

Les yeux b a n d é s , les p e r s o n n e s e x t r a d é e s sont d e s c e n d u e s de l 'avion par 

des individus en t e n u e mi l i t a i re et encagou lés qui , se t e n a n t de par t et 

d ' a u t r e des d é t e n u s , leur m a i n t i e n n e n t les b ras croisés d e r r i è r e le dos et 

les courben t en d e u x , t ê t e incl inée vers le sol. 

75. L ' e n r e g i s t r e m e n t s 'achève pa r les mo t s su ivan ts d ' un j o u r n a l i s t e 

g é o r g i e n : «(...) Si les au to r i t é s g é o r g i e n n e s ne d é m o n t r e n t pas 

r a p i d e m e n t qu 'e l les n 'on t pas r e m i s à la Russie des p e r s o n n e s innocen tes 

et i nconnues , ce t t e ex t r ad i t i on a p p a r a î t r a c l a i r e m e n t c o m m e un cadeau à 

M. Pou t ine , à la veille du s o m m e t des E t a t s m e m b r e s de la [ C o m m u n a u t é 

des E t a t s i n d é p e n d a n t s ] » ( t enu à Ch i s jnâu les 6 et 7 oc tobre 2002). 
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76. Le 8 oc tobre 2002, M. Ous t i nov in forma le r e p r é s e n t a n t de la 

F é d é r a t i o n de Russ ie a u p r è s de la C o u r q u e les a u t o r i t é s russes ava ien t 

fourni à leurs homologues géorg iens tou tes les g a r a n t i e s nécessa i res 

q u a n t au sort des r e q u é r a n t s en cas d ' ex t r ad i t i on . Selon lui, «c inq des 

t r e ize t e r ro r i s t e s t ché t chônes ayant é té r e m i s » , « la pa r t i e g é o r g i e n n e 

[faisait] d u r e r sans f o n d e m e n t l ' ex t r ad i t ion des a u t r e s au seul mot i f q u e 

leur iden t i t é devai t ê t re é t ab l i e» . 

77. D a n s sa l e t t r e du 16 oc tobre 2002, l 'adjoint du p r o c u r e u r g é n é r a l 

russe r e m e r c i a la pa r t i e g é o r g i e n n e «d ' avo i r d o n n é u n e su i te favorable à 

la d e m a n d e d ' ex t r ad i t i on de cinq t e r r o r i s t e s » . Il sou t in t q u ' à leur a r r ivée 

en Russie les r e q u é r a n t s ava ien t é té e x a m i n é s pa r des médec ins , q u e 

« l e u r é ta t de s a n t é [avait] é té j u g é sa t i s f a i san t» , q u e des avocats 

avaient é té « a d m i s » , q u e l ' ins t ruc t ion étai t condu i t e « e n s t r ic te 

conformi té avec les ex igences de la législat ion sur la p r o c é d u r e péna le 

ru s se» et qu ' i l « [ex i s t a i t ] des d o c u m e n t s p rouvan t qu ' i l s [ é t a i en t ] de 

na t iona l i t é r u s s e » . Il conf i rma la g a r a n t i e , « m a i n t e s fois fournie aux 

au to r i t é s g é o r g i e n n e s » , q u e , « c o n f o r m é m e n t aux exigences des 

ar t ic les 2 et 3 de la Conven t ion et du Protocole n" 6, ces p e r s o n n e s ne 

[ se ra ien t ] pas c o n d a m n é e s à la pe ine cap i t a l e , ne [ fera ient] pas l 'objet 

de t o r t u r e s , de t r a i t e m e n t s ou pe ines i n h u m a i n s , c rue ls ou d é g r a d a n t s » . 

P a r a i l leurs , u n e p r o c é d u r e d ' ident i f ica t ion des r e q u é r a n t s non e x t r a d é s , 

m e n é e au moyen de p h o t o g r a p h i e s de ces d e r n i e r s , avai t p e r m i s de les 

r e c o n n a î t r e c o m m e é t a n t les a u t e u r s de l ' a t t a q u e con t r e l ' a rmée russe 

s u r v e n u e le 27 juillet 2002 d a n s le dis t r ic t d ' I t oum-Ka l in sk (Répub l ique 

t c h ô t c h è n e ) . Fnfin, a s s u r a n t q u e « d ' a u t r e s p r o c é d u r e s d ' ident i f ica t ion 

complè t e s [ se ra ien t ] en t r ep r i s e s dès leur e x t r a d i t i o n » , l 'adjoint du 

p r o c u r e u r g é n é r a l russe r é i t é r a la d e m a n d e d ' ex t r ad i t i on des 

r e q u é r a n t s d é t e n u s à Tbilissi en se fondant su r les a r t ic les 56, 67 et 80 

de la C o n v e n t i o n de Minsk . 

78. Le 28 oc tobre 2002, le p a r q u e t g é n é r a l russe a d r e s s a à nouveau aux 

a u t o r i t é s géo rg i ennes les o r d o n n a n c e s jud ic i a i r e s de mise en e x a m e n 

re la t ives à M M . Gué loga ïev (dés igné pa r le nom de Mirjoïev), Khach iev 

et Ba ïmourza ïev , et r equ i t leur ex t r ad i t i on . (Les avocates sou l ignen t q u ' à 

ce l t e d a t e les t rois p e r s o n n e s en ques t ion ava ien t déjà nié q u e ces 

p a t r o n y m e s in i t i a l emen t fournis aux a u t o r i t é s géo rg i ennes fussent les 

leurs.) 

79. D a n s sa r éponse du 29 oc tobre 2002, le p r o c u r e u r géné ra l géorg ien 

ind iqua que les n o m s figurant d a n s les o r d o n n a n c e s de mise en d é t e n t i o n 

provisoire r e n d u e s par le t r ibuna l russe à l ' égard des huit r e q u é r a n t s 

d é t e n u s à Tbilissi n ' é t a i e n t pas leurs vrais p a t r o n y m e s et qu ' i l convenai t 

d ' ident i f ier les in té ressés avant d ' accep te r l eur ex t r ad i t i on . Il exp l iqua i t 

q u ' « à la différence des noms de cinq p e r s o n n e s e x t r a d é e s le 4 oc tobre 

2002» les noms de six d é t e n u s r e v e n d i q u é s pa r la p a r t i e russe susc i ta ien t 

de « sé r ieux d o u t e s » et que les s e p t i è m e et h u i t i è m e d é t e n u s , dés ignés p a r 
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les noms de Tepsa ï ev et de Baïssarov, s ' appe la ien t en réa l i té Margochvi l i 

et Kouch tanachv i l i . Ceux-c i é t a i en t nés en Géorg ie et non en T c h é t c h é n i e . 

Le p r o c u r e u r g é n é r a l r e g r e t t a i t q u e «les a u t o r i t é s russes ins is tent 

sur l ' ex t rad i t ion de M M . Tepsa ïev et Ba ïmourza ï ev en sachan t 

p e r t i n e m m e n t q u e T e p s a ï e v n ' é t a i t pas T e p s a ï e v et q u e Ba ïmourza ï ev 

n ' é t a i t pas B a ï m o u r z a ï e v » . Pour lui, cet é l é m e n t m e t t a i t é g a l e m e n t en 

d o u t e la vé rac i t é des in fo rma t ions fournies pa r les a u t o r i t é s russes au 

sujet de six a u t r e s r e q u é r a n t s . 

80. Le 21 novembre 2002, M M . Guéloga ïev , M a g o m a d o v , 

Kouch tanachv i l i , Issaïcv, K h a n t c h o u k a ï e v , Ba ïmourza ï ev et Khachiev 

s ' ad r e s sè r en t au p ré s iden t de la Géorg ie et à la p r é s i d e n t e du P a r l e m e n t 

géorg ien . Us d e m a n d è r e n t à ne pas ê t r e e x t r a d é s vers la Russ ie , af f i rmant 

ê t r e « a b s o l u m e n t sû r s qu ' i l s se ra ien t soumis à la t o r t u r e et à des 

t r a i t e m e n t s i n h u m a i n s pa r les a u t o r i t é s russes , mi l i t a i res et a u t r e s , et 

qu ' i l s s e r a i en t fusillés sans pas se r devan t a u c u n t r ibuna l ». 

8 1 . D a n s u n e déc l a r a t i on du 15 oc tobre 2002, le m i n i s t è r e des Affaires 

é t r a n g è r e s de « la R é p u b l i q u e t c h é t c h è n e d ' I t c h k é r i e » ind iqua q u e , le 

5 oc tobre 2002, M. Khouse in Azicv, r e q u é r a n t e x t r a d é , é ta i t décédé des 

sui tes des sévices qui lui ava ien t é té infligés. Le 18 oc tobre 2002, le 

g o u v e r n e m e n t russe d é m e n t i t ce t t e in fo rmat ion devan t la C o u r et 

sou t in t q u e tous les r e q u é r a n t s e x t r a d é s , dont M. Aziev, é t a i e n t sains et 

saufs , qu ' i l s se po r t a i en t b ien et qu ' i l s é t a i en t d é t e n u s d a n s de bonnes 

condi t ions d a n s l 'un des S I Z O de la région de Stavropol . Le 23 octobre 

2002, la C o u r p r ia le g o u v e r n e m e n t russe de lui c o m m u n i q u e r l ' adresse 

exac te de cet é t a b l i s s e m e n t afin qu ' e l l e pût c o r r e s p o n d r e avec les 

r e q u é r a n t s ( p a r a g r a p h e 15 c i -dessus) . 

82. Les r e p r é s e n t a n t e s des r e q u é r a n t s d o u t e n t de la crédibi l i té de la 

r éponse du g o u v e r n e m e n t russe . Elles font m e n t i o n d 'un ce r ta in 

Khouse in Ioussoupov, individu d 'or ig ine t c h é t c h è n e , qu i , d é t e n u au 

m i n i s t è r e de la Sécur i t é de Géorg i e j u s q u ' à la fin s e p t e m b r e 2002, a u r a i t 

ensu i t e d i spa ru . Selon les a u t o r i t é s g é o r g i e n n e s , il a u r a i t é té l ibéré. 

D ' a p r è s la m è r e de M. Ioussoupov, v e n u e au rendez-vous le j o u r de sa 

l ibéra t ion , son fils ne se ra i t pas sor t i de la p r i son . Les avoca tes pensen t 

qu ' on a pu le l ivrer aux a u t o r i t é s russes « h o r s c i r cu i t» afin de 

« r e m p l a c e r » le r e q u é r a n t décédé . Elles a t t i r e n t l ' a t t en t ion de la C o u r 

sur les sévices p r é t e n d u m e n t infligés à M. Aziev avan t son ex t r ad i t ion 

( p a r a g r a p h e s 125 et 135 c i -dessous) . 

3. Procédure d'extradition après la levée de la mesure provisoire, par la Cour, le 

26 novembre 2002 

83. Le 28 n o v e m b r e 2002, ap r è s avoir conclu que M M . Ba ïmourza ïev , 

Mirjoïev et K h a c h i e v s ' appe la ien t r e s p e c t i v e m e n t Alkhanov Khouse in 

Mau lad inov i t ch , Gué loga ïev Rous lan A k h m é d o v i t c h et Elikhadjiev 
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R o u s t a m O s m a n o v i t c h , et qu ' i l s é t a i en t de na t iona l i t é russe , le p a r q u e t 

g é n é r a l géorg ien consen t i t à leur ex t r ad i t i on vers la Russ ie . D a n s la 

décision d ' ex t r ad i t i on , il é ta i t expressément o r d o n n é q u e celle-ci fût 

notifiée aux r e q u é r a n t s et qu ' i l leur lût exp l iqué q u ' u n e voie de recours 

leur é ta i t ouve r t e d e v a n t les t r i b u n a u x . 

84. Le 29 n o v e m b r e 2002, les in t é res sés sa i s i ren t le t r i b u n a l de 

p r e m i è r e ins tance de K r t s a n i s s i - M t a t s m i n d a (Tbil issi) . Leurs avocats 

sou l ignèren t q u e la d e m a n d e d ' e x t r a d i t i o n n ' é t a i t pas fo rmulée aux 

noms réels de leurs c l ients et qu 'e l l e compor t a i t des p h o t o g r a p h i e s d ' eux 

pr ises pa r les a u t o r i t é s géo rg iennes au m o m e n t d e leur i nca rcé ra t i on à la 

prison n" 5 de Tbil issi . Ils se p la ign i ren t q u e les o r d o n n a n c e s de mise en 

d é t e n t i o n de leurs c l ients , r e n d u e s le 16 août 2002 pa r le t r i buna l de 

p r e m i è r e in s t ance de S ta ropromis lovsk (Grozny) ( p a r a g r a p h e 64 

c i -dessus) , ne faisaient m e n t i o n d ' a u c u n e d u r é e m a x i m u m de d é t e n t i o n 

et q u e la p r o c é d u r e ayant about i à ces décis ions avait e n t i è r e m e n t 

m é c o n n u les d ro i t s de la défense des in té ressés . En raison de ces 

m a n q u e m e n t s , ils r e q u i r e n t le rejet de la d e m a n d e d ' ex t r ad i t i on 

l i t igieuse. Fondan t en ou t r e leur r a i s o n n e m e n t sur le défaut de 

rat i f icat ion par la Russie du Protocole n" 6 à la Conven t i on e u r o p é e n n e 

des Dro i t s de l ' H o m m e , ils conc lu ren t que les g a r a n t i e s russes n ' é t a i e n t 

g u è r e suff isantes aux fins de la Conven t ion e u r o p é e n n e d ' ex t r ad i t i on . Ils 

e s t i m a i e n t q u e p o u r ê t r e sa t i s fa i san tes ces g a r a n t i e s a u r a i e n t dû é m a n e r 

du p rés iden t de la F é d é r a t i o n de Russ ie . 

85. Le 5 d é c e m b r e 2002, ce recours fut r e j e t é . Le 25 d é c e m b r e 2002, la 

C o u r s u p r ê m e de Géorg ie inf i rma ce t t e décis ion et renvoya l 'affaire. 

86. Le 13 m a r s 2003, la j u r i d i c t i on de renvoi jugea légale l ' ex t rad i t ion 

de M M . Khach iev et Gué loga ïev . II a p p a r u t pour la p r e m i è r e fois, devan t 

elle, q u e le 27 oc tobre 2000 et le V n o v e m b r e 2001 (le 1 e r février 2002 

selon la C o u r s u p r ê m e - voir p a r a g r a p h e 88 ci-dessous) le s t a t u t de 

réfugié sur le t e r r i t o i r e géorg ien avait é té octroyé à M M . B a ï m o u r z a ï e v 

et Guéloga ïev . Le min i s t r e pa r i n t é r im c h a r g é des Réfugiés sou t in t 

devan t le t r i buna l que ce s t a t u t avait é té accordé en ve r tu de la loi 

re la t ive aux réfugiés ( p a r a g r a p h e 257 c i -dessous) . Après avoir é tabl i que 

M. B a ï m o u r z a ï e v n 'ava i t j a m a i s é té déchu de sa qua l i t é de réfugié selon 

les voies légales , le t r i buna l conclut qu ' i l é ta i t impossible de l ' ex t r ade r 

vers la Russ ie . Q u a n t à M. Guéloga ïev , le t r i buna l c o n s t a t a que , pa r 

décision du 25 n o v e m b r e 2002, le m i n i s t è r e c h a r g é des Réfugiés lui avai t 

r e t i r é le s t a t u t en ques t ion sur le f o n d e m e n t d ' u n e l e t t r e du min i s t è r e de 

l ' I n t é r i eu r du 20 n o v e m b r e 2002, ainsi q u e du r appor t de la commiss ion du 

s t a t u t de réfugié . 

87. S ' appuyân t sur les conclusions d ' u n e expe r t i s e j ud ic i a i r e et sur les 

expl ica t ions des r e p r é s e n t a n t s du p a r q u e t g é n é r a l , le t r i buna l cons idéra 

c o m m e é tabl i le fait que la d e m a n d e d ' ex t r ad i t i on des a u t o r i t é s russes 

é ta i t a c c o m p a g n é e des p h o t o g r a p h i e s des r e q u é r a n t s pr ises le 7 aoû t 
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2002 par les a u t o r i t é s géo rg i ennes , lors de l ' i nca rcé ra t ion de ces pe r sonnes 

à la pr ison n" 5 de Tbil issi . Selon le t r i buna l , l 'envoi de ces pho tog raph ie s 

aux a u t o r i t é s russes é t a i t jus t i f ié car nécessa i re à l ' ident i f icat ion des 

in té ressés . 

88. Le 16 ma i 2003, la C o u r s u p r ê m e conf i rma c e t t e décis ion pour 

a u t a n t qu 'e l l e concerna i t l ' impossibi l i té d ' e x t r a d e r M. Ba ïmourza ïev . 

Elle o r d o n n a la suspens ion de l ' ex t rad i t ion de M. Gué loga ïev j u s q u ' à la 

(in de la p r o c é d u r e a d m i n i s t r a t i v e que celui-ci avai t e n g a g é e con t re la 

décis ion du 25 n o v e m b r e 2002 re la t ive a u r e t r a i t d e son s t a t u t de réfugié. 

Q u a n t à M. Khachiev , la jur idic t ion s u p r ê m e c o n s t a t a que sa 

p h o t o g r a p h i e , pr ise p a r les a u t o r i t é s géo rg i ennes , avai t é t é envoyée à la 

pa r t i e russe en vue de son ident i f ica t ion , mais q u e celle-ci avait échoué . 

Pa r a i l leurs , la défense produis i t une copie d 'un passepor t russe 

i n d i q u a n t q u e M. Khach iev ne se n o m m a i t en réa l i t é ni Khach iev ni 

F.likhadjiev, mais Moulko ïev ( p a r a g r a p h e s 83 ci-dessus et 101 ci-dessous) . 

A la d e m a n d e du p a r q u e t g é n é r a l géorg ien , les a u t o r i t é s russes ava ien t 

a p p a r e m m e n t vérifié l ' au then t i c i t é de ce t t e copie e t , le 6 ma i 2003, 

ava ien t r é p o n d u q u ' u n tel passepor t n 'ava i t j a m a i s é té dél ivré . Vu ces 

c i r cons tances , la C o u r s u p r ê m e cons idéra q u e l ' iden t i t é de M. Khachiev 

n ' é ta i t pas é tab l ie et déc ida de s u s p e n d r e son ex t r ad i t i on en renvoyant 

ce t t e p a r t i e de l 'affaire devan t le p a r q u e t g é n é r a l pour c o m p l é m e n t 

d ' e n q u ê t e . 

B. P r o c é d u r e s p é n a l e s d i l i g e n t é e s c o n t r e l e s r e q u é r a n t s par l e s 

a u t o r i t é s g é o r g i e n n e s e t r u s s e s 

1. Procédure pour violation de frontière menée devant les juridictions 

géorgiennes 

89. T r a d u i t s devan t la cour rég iona le de Tbilissi pour ê t r e j u g é s dans 

l 'affaire re la t ive à la violat ion de f ron t iè re , M M . K h a n t c h o u k a ï e v et 

M a g o m a d o v furent a c q u i t t é s le 15 ju i l le t 2003 pour cause d ' ab sence de 

corps du déli t d a n s leurs ac tes . Il fut é tab l i n o t a m m e n t q u e tous deux , 

blessés , ava ien t é té c o n t r a i n t s de violer la f ront ière russo-géorg ienne 

d a n s un é t a t d ' « e x t r ê m e nécess i t é» où il l eur (allait fuir la conf ron ta t ion 

avec les forces a r m é e s russes , ainsi q u e le siège qu ' i ls sub issa ien t depuis le 

25 juillet 2002. Pour la cour rég iona le , ces p e r s o n n e s ava ien t é té poussées 

à c o m m e t t r e ce déli t pa rce qu 'e l les n ' ava ien t pas d ' a u t r e issue et «elles 

ava ien t n a t u r e l l e m e n t cons idéré le b ien violé [sécur i té na t iona l e , 

f ron t i è re , etc.] c o m m e é t a n t moins i m p o r t a n t q u e le b ien sauvé, à savoir 

l eur p r o p r e v ie» . Il fut relevé q u e les o r g a n e s d ' i n s t ruc t ion n ' ava i en t pas 

i n t e r r o g é les ga rdes - f ron t i è re conce rnés et qu ' i l s ava ien t poursu iv i les 

d e u x r e q u é r a n t s sur le seul f o n d e m e n t de leurs p rop res dépos i t ions . La 
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cour avait e n t e n d u les ga rdes - f ron t i è re , lesquels avaient aff irmé q u ' à 

l ' endroi t où les in té ressés é t a i en t e n t r é s en Géorg i e la f ront ière n ' é t a i t 

pas d é m a r q u é e , pas m ê m e p a r un d r a p e a u , et q u e , non reconna i s sab le , 

elle é ta i t dé l imi t ée de façon a p p r o x i m a t i v e pa r les deux E t a t s en 

ques t ion . Ils ava ien t conf i rmé q u ' a u m o m e n t des faits les zones 

f ronta l iè res et la f ront ière e l l e -même é ta ien t b o m b a r d é e s pa r l ' a rmée 

russe et q u e les r e q u é r a n t s ava ien t r e n d u leurs a r m e s sans a u c u n e 

rés i s tance et en d e m a n d a n t refuge en Géorg ie . 

90. Ce j u g e m e n t fut conf i rmé en cassa t ion le 2 d é c e m b r e 2 0 0 3 ; 

c e p e n d a n t , M M . K h a n t c h o u k a ï e v et M a g o m a d o v ne p u r e n t ê t r e l ibérés , 

en ra ison de leur mise en d é t e n t i o n provisoire , le 18 d é c e m b r e 2002, clans 

l 'affaire péna le re la t ive aux ac tes de violence c o m m i s con t re des a g e n t s de 

l 'Etat d a n s la nuit du 3 au 4 oc tobre 2002 ( p a r a g r a p h e s 96 et su ivan ts 

c i -dessous) . 

9 1 . Le 9 oc tobre 2003, pour les m ê m e s motifs que s 'agissant de 

M M . K h a n t c h o u k a ï e v et M a g o m a d o v , la cour rég ionale de Tbilissi 

a c q u i t t a M. Issaïev d a n s l 'affaire de violat ion de f ront iè re . Elle é tab l i t 

n o t a m m e n t q u ' e n e n t r a n t en Géorg ie ce d e r n i e r avait à l ' avant -bras 

g a u c h e deux b lessures causées par une a r m e à feu. Il avait r e n c o n t r é 

d a n s la forêt M M . Khadj icv et Aziev, qui fuyaient eux aussi les 

b o m b a r d e m e n t s de l ' a rmée russe . T o u s trois ava ien t t rouve refuge d a n s 

la cabane d 'un b e r g e r géorg ien n o m m é Lévane . U n a u t r e g roupe de 

Tché tchènes s'y é ta i t é g a l e m e n t réfugié. Aprè s avoir appr i s pa r le b e r g e r 

qu ' i l s se t rouva ien t déjà sur le sol géorg ien , les rescapés ava ien t envoyé 

leur hôte r e q u é r i r de l 'a ide a u p r è s des ga rdes - f ron t i è re géo rg iens . Ils 

ava ien t v o l o n t a i r e m e n t r endu leurs a r m e s et d e m a n d é refuge en 

Géorg i e . C e s é l é m e n t s ava ien t é té conf i rmés devan t la cour rég ionale pa r 

les ga rdes - f ron t i è re en ques t ion ( p a r a g r a p h e 89 c i -dessus) . 

92. La cour é tabl i t en o u t r e q u e l ' a r r e s t a t i on de M. Issaïev avait é té 

po r t ée à la conna i s sance des au to r i t é s russes p a r le min i s t è r e géorg ien de 

la Sécur i t é . Aprè s son a r r e s t a t i o n , M. Issaïev avait rectifié t rois fois le 

nom de son pè r e avan t qu ' i l fût enfin d é t e r m i n é qu ' i l é ta i t le fils d 'un 

c e r t a i n Movli. Au fil de ces c h a n g e m e n t s , les a u t o r i t é s russes ava ien t 

é g a l e m e n t modifié les d o c u m e n t s à l ' appui de leur d e m a n d e 

d ' e x t r a d i t i o n de ce r e q u é r a n t . La cour cons idéra i t que «les d o c u m e n t s 

p rodu i t s p a r le p a r q u e t g é n é r a l russe et versés au dossier s emb la i en t 

avoir é té p r é p a r é s a r t i f i c ie l lement en vue de l ' ob ten t ion de l ' ex t rad i t ion 

de l ' i n t é ressé» . O r il n ' en ressor ta i t pas q u e c e t t e p e r s o n n e « e û t é té 

connue des a u t o r i t é s russes cha rgées de l 'ordre public (...) avant son 

a r r e s t a t i o n en G é o r g i e » . 

93 . Ce j u g e m e n t d ' a c q u i t t e m e n t fut conf i rmé en cassa t ion le 

11 d é c e m b r e 2003 . C e p e n d a n t , M. Issaïev ne pu t ê t r e l ibéré en ra ison de 

sa mise en e x a m e n d a n s l 'affaire péna l e re la t ive aux ac tes de violence 
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c o m m i s con t re des a g e n t s de l 'Etat ( p a r a g r a p h e s 96 et suivants 

c i -dessous) . 

94. Le 8 avril 2003, M M . Kouch tanachv i l i et Margochvi l i , 

r e s so r t i s s an t s géorg iens , (tirent a c q u i t t é s du chef de por t , recel et 

t r a n s p o r t i l légaux d ' a r m e s . L ' a u t r e pa r t i e de l 'affaire (violation de la 

f ront iè re et des règles d o u a n i è r e s ) fut renvoyée pour c o m p l é m e n t 

d ' i n fo rma t ion . Leur d é t e n t i o n provisoire fut c o m m u é e e n u n e m e s u r e de 

con t rô le judicia i re et ils furent l ibérés su r - l e - champ . Le 20 ma i 2003, 

M. Kouch tanachv i l i fut à nouveau a r r ê t é , vu la décis ion du 28 février 

2003 c o n c e r n a n t sa mise en d é t e n t i o n provisoire d a n s l 'affaire relat ive 

aux ac tes de violence c o m m i s con t r e des a g e n t s de l 'E ta t ( p a r a g r a p h e s 96 

et su ivan ts c i -dessous) . 

95. Le 6 février 2004, M M . Gué loga ïev , Khach iev et Ba ïmourza ï ev 

furent é g a l e m e n t a c q u i t t é s pa r la cour rég ionale de Tbilissi d a n s l 'affaire 

re la t ive à la violat ion de f ron t iè re . Le 16 avril 2004, la C o u r s u p r ê m e de 

Géorg ie inf i rma ce j u g e m e n t et renvoya l 'affaire pour un nouvel e x a m e n . 

2. Affaire relative aux actes de violence commis contre des agents de l'Etal 

géorgien 

96. Le 4 oc tobre 2002, à 9 h e u r e s , M. R. Mai kélia, i n s t r u c t e u r , d re s sa 

en p r é s e n c e de d e u x t é m o i n s l ' é ta t des l ieux de la cellule n° 88, où onze 

r e q u é r a n t s avaient é té d é t e n u s avant d ' en ê t r e sor t i s q u e l q u e s h e u r e s plus 

tôt ( p a r a g r a p h e 123 c i -dessous) . Des d é g â t s furent c o n s t a t é s : en t r e 

a u t r e s , le mobi l ie r avait é t é d é m o n t é et les m u r s e n d o m m a g é s . Le 

9 oc tobre 2002, l 'action pub l ique fut mise en m o u v e m e n t . Le 1" novembre 

2002, le p a r q u e t g é n é r a l soumi t un ce r t a in n o m b r e d 'obje ts à une 

exper t i se visant à d é t e r m i n e r s'ils ava ien t fait p a r t i e du mobi l ie r de la 

cellule n" 88. Le r appor t d ' expe r t i se du 25 d é c e m b r e 2002 pe rmi t 

d ' ident i f ie r les objets s u i v a n t s : des pièces m é t a l l i q u e s en forme de bâ ton 

et des d i sques m é t a l l i q u e s , a r r a c h é s m a n u e l l e m e n t des gril les de la 

f enê t re et des lits supe rposés de la cel lule n" 8 8 ; le pied du v e n t i l a t e u r 

a p p a r t e n a n t à la cel lule , des m o r c e a u x de b r iques enlevés des m u r s de la 

cellule et placés d a n s un J e a n noué aux e x t r é m i t é s ; u n e cui l lère a iguisée 

p l a n t é e d a n s le corps d ' un b r ique t en p las t ique de m a n i è r e à fo rmer un 

c o u t e a u ; une cui l lère à soupe a igu isée d ' u n seul c ô t é ; d ' a u t r e s objets 

ayan t fait pa r t i e de la cel lule et d e son mobi l ier . 

97. Les 29 et 30 n o v e m b r e et le 16 d é c e m b r e 2002, les r e q u é r a n t s non 

e x t r a d é s , à l ' except ion de M. Margochvi l i , furent mis en e x a m e n du chef 

de r é s i s t ance p r é m é d i t é e avec usage de la force pa r un g roupe de d é t e n u s 

con t r e des agen t s de l 'E ta t , ainsi q u e du chef de refus d ' o b t e m p é r e r aux 

o rd res légaux des a g e n t s p é n i t e n t i a i r e s en vue d ' e n t r a v e r le 

f o n c t i o n n e m e n t de l ' é t ab l i s semen t . Le 30 n o v e m b r e et le 16 d é c e m b r e 
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2002, les o r d o n n a n c e s de mise en e x a m e n a c c o m p a g n é e s des t r a d u c t i o n s 

en russe lu ren t notifiées aux r e q u é r a n t s . 

98. Le 24 m a i 2004, M M . Kouch tanachv i l i , M a g o m a d o v , Issaïev et 

K h a n t c h o u k a ï e v furent c o n d a m n é s en p r e m i è r e i n s t ance , c h a c u n à 

q u a t r e ans d ' e m p r i s o n n e m e n t . Selon le j u g e m e n t , les d é t e n u s de la 

cellule n" 88 avaient appr i s pa r la télévision que « c e r t a i n s T c h é t c h è n e s » 

a l la ient ê t r e e x t r a d é s mais , ne s achan t pas qu i d ' e n t r e eux é ta i t conce rné , 

ils ava ien t opposé une r é s i s t ance aux a g e n t s p é n i t e n t i a i r e s qu i é t a i en t 

venus les e x t r a i r e de la cellule. Ils é t a i en t a r m é s de pièces m é t a l l i q u e s , 

de m o r c e a u x de lits et de rob ine t t e r i e , ainsi q u e de lances fabr iquées à 

p a r t i r de m o r c e a u x de b r iques enve loppés d a n s des d r a p s et des 

v ê t e m e n t s . Ils ava ien t blessé des a g e n t s p é n i t e n t i a i r e s et des m e m b r e s 

des forces spécia les . Le 26 aoû t 2004, la cour d ' appe l de Tbilissi conf i rma 

ce j u g e m e n t . Le 25 novembre 2004, s t a t u a n t sur le pourvoi en cassa t ion 

des in t é res sés , la C o u r s u p r ê m e de Géorg ie r é fo rma l 'a r rê t d ' appe l et 

c o n d a m n a les in té ressés à u n e peine d ' e m p r i s o n n e m e n t de deux ans et 

cinq mois . La pé r iode de d é t e n t i o n depu i s l eur a r r e s t a t i o n lui i m p u t é e 

sur la d u r é e de ce t t e pe ine . M. K h a n t c h o u k a ï e v lut l ibéré le 5 j a n v i e r 

2005, M M . M a g o m a d o v et Issaïev le 6 j a n v i e r 2005 et M. Kouch tanachv i l i 

le 18 février 2005. 

99. Le 6 février 2004, dans la m ê m e affaire, M M . Gué loga ïev , 

Khach iev et B a ï m o u r z a ï e v furent c o n d a m n é s en p r e m i è r e i n s t ance à un 

an d ' e m p r i s o n n e m e n t . C e t t e pe ine ayan t é té i m p u t é e sur la d u r é e de la 

d é t e n t i o n provisoire, ces trois p e r s o n n e s furent l ibérées su r - l e -champ. Le 

16 avril 2004, la C o u r s u p r ê m e inf i rma ce j u g e m e n t et renvoya l 'affaire. 

Disparition de MM. Khachiev (Elikhadjiev, Moulkoïev) et Baïmourzaïev 

(Alkhanov) à la suite de leur l ibération 

100. Libérés le 6 février 2004, M M . Khach iev et B a ï m o u r z a ï e v 

s ' ins ta l l è ren t avec M. Gué loga ïev chez un pa ren t à Tbil issi . Le 16 février 

2004, ils q u i t t è r e n t le domici le pour se r e n d r e à un rendez-vous au 

m i n i s t è r e c h a r g é des Réfugiés , mais d i s p a r u r e n t avan t m ê m e d'y a r r iver . 

Le 25 février 2004, les méd ias géorg iens , c i t an t une agence de presse 

russe , a n n o n c è r e n t q u e les d i spa rus é t a i en t d é t e n u s d a n s une pr ison 

russe de la ville d 'Essen touk i pour avoir i l l éga lement franchi la f ront ière 

ru s so -géo rg ienne . Le 5 m a r s 2004, M'' M o u k h a c h a v r i a en in fo rma la C o u r 

et se déc l a r a p r éoccupée p a r l ' é ta t de s a n t é de M. Ba ïmourza ïev , qui avait 

a p p a r e m m e n t besoin d ' une opé ra t i on à la mâcho i r e . Elle exp l iqua 

q u ' a p r è s leur l ibéra t ion les t rois r e q u é r a n t s ne q u i t t a i e n t pas leur 

domic i le sans ê t r e a c c o m p a g n é s p a r leurs r e p r é s e n t a n t e s . Celles-ci l eu r 

avan t a s s u r é qu ' i l s ne c r a igna i en t r i en à Tbil issi , M M . Khach iev et 

Ba ïmourza ï ev a u r a i e n t osé sor t i r d a n s la rue pour la p r e m i è r e fois ce 

jour - l à . 
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101. Le 13 m a r s 2004, le g o u v e r n e m e n t géorg ien affirma q u e , selon les 

r é s u l t a t s d e l ' e n q u ê t e du m i n i s t è r e de l ' I n t é r i eu r , les deux r e q u é r a n t s 

ava ien t d i spa ru le 16 lévr ier 2004, à 10 h 30. Plus t a rd , ils ava ien t é té 

a r r ê t é s pa r les a u t o r i t é s russes près du village de Larsi (Répub l ique 

d 'Ossé t i e du Nord) pour avoir franchi i l l éga lement la f ront iè re . Le 

29 m a r s 2004, le g o u v e r n e m e n t russe sou t in t q u e les deux r e q u é r a n t s 

avaient é té a r r ê t é s le 19 février 2004 à Lars i p a r le Service fédéra l de 

sécur i t é , au mot i f qu ' i ls figuraient sur la liste des pe r sonnes r e c h e r c h é e s . 

Au m o m e n t de l ' a r r e s t a t i on , M. K h a c h i e v avai t é té m u n i d ' u n faux 

pas sepo r t au nom de Moulkoïev ( p a r a g r a p h e 88 c i -dessus) . Le 20 février 

2004, M M . Khach iev et Ba ïmourza ï ev , sous les n o m s de R o u s t a m 

O u s m a n o v i t c h Elikhadjiev et K h o u s e i n Mau lad inov i t ch Alkhanov, 

ava ien t é té mis en e x a m e n et incarcé rés à la ma i son d ' a r r ê t 

d 'Es sen touk i , ce sur décision du t r i buna l de S ta ropromis lovsk (Grozny) . 

T r a n s f é r é s le 6 m a r s 2004 au S I Z O de la ville A, ils ava ien t é t é r a m e n é s à 

E s s e n t o u k i le 22 m a r s 2004, pour l ' ins t ruc t ion . 

102. Le 8 avril 2004, le g o u v e r n e m e n t russe produis i t les 

p h o t o g r a p h i e s de ces r e q u é r a n t s , ainsi q u e les p h o t o g r a p h i e s de leurs 

cel lules et du S I Z O de la ville A (salle de d o u c h e , service méd ica l , 

cu is ine) . A p p a r e m m e n t , M M . Khach iev et Ba ïmourza ï ev é t a i en t d é t e n u s 

s é p a r é m e n t , chacun d a n s une cellule de 16,4 m" équ ipée d ' une fenê t re , de 

to i le t t es et d ' un r a c c o r d e m e n t rad io . Ces cel lules , p révues p o u r q u a t r e 

p e r s o n n e s , h é b e r g e a i e n t q u a t r e d é t e n u s . D ' a p r è s la « c a r t e de d é t e n u » 

de M. Khach iev , celui-ci é ta i t soumis à une survei l lance renforcée . Les 

r e q u é r a n t s ne s ' é ta ien t j a m a i s p la in t s de leurs condi t ions de d é t e n t i o n . 

Sur les p h o t o g r a p h i e s , ils sont pr is d e face et de profil d a n s d e u x pièces 

d i f férentes qui ne s emblen t pas ê t r e les cellules visibles sur les 

p h o t o g r a p h i e s s u s m e n t i o n n é e s . 

103. Selon des cer t i f icats m é d i c a u x du 24 m a r s 2004, M. Khach iev é ta i t 

en bonne s a n t é et ne p r é s e n t a i t a u c u n e lésion r é c e n t e . M. B a ï m o u r z a ï e v 

souffrait d ' une f rac tu re de la mâcho i r e infér ieure , compl iquée pa r une 

os téomyé l i t e . Il avai t reçu en 2000 u n éclat d 'obus d a n s le m e n t o n et avait 

é té opé ré à la mâcho i r e en 2002. Il s 'é ta i t à nouveau f rac tu ré le m ê m e os e n 

2003. Le 12 m a r s 2004, on lui avait fait une r ad iog raph i e en Russie et, le 

15 m a r s 2004, il avait é té e x a m i n é p a r un s t o m a t o l o g u e qu i lui avai t 

consei l lé u n t r a i t e m e n t ch i ru rg ica l e n r é g i m e hospi ta l ie r . 

104. E n t e n d u pa r la C o u r à Tbil iss i , M. Gué loga ïev fit p a r t de son 

angoisse p rovoquée pa r la d i spa r i t i on de ses deux c a m a r a d e s et avança 

q u e ceux-ci ava ien t pu ê t re e x t r a d é s en secre t , en é c h a n g e de ce r t a ines 

concess ions pol i t iques o b t e n u e s pa r le p rés iden t de la Géorgie 

nouve l l emen t élu en j a n v i e r 2004 lors de sa p r e m i è r e visite officielle en 

Russ ie . 

105. Il ressor t des d o c u m e n t s soumis p a r le g o u v e r n e m e n t géorg ien le 

19 s e p t e m b r e 2004 q u e , le 28 m a r s 2004, le p a r q u e t de la ville de Tbil issi 
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ouvrit une e n q u ê t e sur la prise en o tage de M M . Khach iev et 

Ba ïmourza ï ev . Le g o u v e r n e m e n t géorg ien ne fourni t a u c u n e expl ica t ion 

à ce sujet . 

106. Les 5 et 30 n o v e m b r e 2004, M'' M o u k h a c h a v r i a produis i t les a r r ê t s 

r e n d u s p a r la C o u r s u p r ê m e de la Répub l ique tchétchène le 14 s e p t e m b r e 

et le 11 oc tobre 2004 r e s p e c t i v e m e n t d a n s les affaires c o n c e r n a n t 

M M . Khach iev (Elikhadjiev, Moulkoïev) et B a ï m o u r z a ï e v (Alkhanov) . 

Elle les a u r a i t o b t e n u s avec l 'aide des p roches des in té ressés . D a n s ces 

a r r ê t s , M . K h a c h i e v est dés igné p a r le n o m d 'El ikhadj iev R o u s t a m 

O u s m a n o v i t c h et M. Ba ïmourza ï ev pa r celui d 'Alkhanov Khouse in 

Mai i lad inovi tch ( p a r a g r a p h e 83 c i -dessus) . Le p r e m i e r sera i t né en 1980 

à Grozny et le second en 1975 d a n s le village d 'Aki - Iour l , en Ingouchie . 

Lors du procès , M. K h a c h i e v avai t s o u t e n u q u e , le 16 février 2004, il avai t 

é té a r r ê t é non pas à la f ront ière avec la Russ ie , mais d a n s l ' avenue 

Rous tavé l i , à Tbil issi . Ensu i t e , il avait é té t r ans fé ré à Essen touk i 

( p a r a g r a p h e 101 c i -dessus) . 

Selon les a r r ê t s en ques t ion , M M . Khach iev et Ba ïmourza ï ev a u r a i e n t 

fait p a r t i e d ' une b a n d e a r m é e cons t i tuée d a n s la val lée de Pankiss i 

(Géorg ie ) pa r un ce r t a in Issabaïev, en vue de l ' e x t e r m i n a t i o n des 

m e m b r e s des forces a r m é e s fédéra les en T c h é t c h é n i e et des h a b i t a n t s 

locaux qu i coopé ra i en t avec ces forces. En ju i l l e t 2002, ils se s e ra i en t 

r e n d u s i l l éga lement d a n s la région d ' I t oum-Ka l in sk , en T c h é t c h é n i e , 

avec une so ixan t a ine de m e m b r e s de la b a n d e a r m é e en ques t i on . Le 

27 juillet 2002, encerc lée pa r les ga rdes - f ron t i è re russes , la b a n d e au ra i t 

ouver t le feu sur ceux-ci et les a u r a i t a t t a q u é s . H u i t so ldats russes 

a u r a i e n t a lors t rouvé la m o r t et p lus ieurs a u t r e s a u r a i e n t é té blessés . Vu 

l ' absence de p reuves de leur pa r t i c ipa t ion d i r ec t e à ce t t e a t t a q u e , 

M M . K h a c h i e v et B a ï m o u r z a ï e v furent a c q u i t t é s du chef de t e r r o r i s m e et 

au sujet des c r imes visés p a r les ar t ic les 205 § 3 et 317 du code péna l 

( p a r a g r a p h e s 66 et 71 c i -dessus) . Ils furent é g a l e m e n t acqu i t t é s 

c o n c e r n a n t les infract ions visées par les a r t ic les 188 § 4 et 208 § 2 du 

m ê m e code ( p a r a g r a p h e 66 ci-dessus) e n r a i son d e l ' absence de corps d u 

délit d a n s l eu r s ac t e s . M M . Khach iev et B a ï m o u r z a ï e v furent c o n d a m n é s 

r e s p e c t i v e m e n t a u n e pe ine de t re ize ans et douze ans d ' e m p r i s o n n e m e n t , 

à p u r g e r d a n s un é t ab l i s s emen t p é n i t e n t i a i r e à r é g i m e str ict pour 
par t i c ipa t ion à une b a n d e a r m é e i l légale, f r anch i s semen t illégal de 

f ront ière et por t , t r an spo r t et recel illégal d ' a r m e s . M. Khach iev fut 

é g a l e m e n t c o n d a m n é pour usage d ' un faux passepor t au nom de 

Moulkoïev ( p a r a g r a p h e 101 c i -dessus) . En fixant ces pe ines , la C o u r 

s u p r ê m e déc l a r a t en i r c o m p t e de l 'âge des i n t é r e s sé s et du fait q u e leurs 

casiers jud ic i a i r e s é t a i en t v ierges . L ' é t a t de s a n t é de M. B a ï m o u r z a ï e v 

(dé fo rma t ion sér ieuse de la mâcho i r e infér ieure) fut é g a l e m e n t pris en 

cons idé ra t ion . Ces a r r ê t s é t a i e n t suscept ib les de recours devan t la C o u r 

s u p r ê m e de la F é d é r a t i o n de Russ ie . 
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3. Procédure pénale diligenlée contre les requérants extradés en Russie 

107. Selon le g o u v e r n e m e n t russe , M M . C h a m a ï e v , Khadj iev, Vissitov 

et Ada ïev lu ren t t r a d u i t s « e n é té 2003» devan t la cour rég iona le de 

Stavropol pour y ê t r e j u g é s . M. Aziev au ra i t é té déféré au m ê m e t r ibuna l 

le 26 août 2003. Le 24 février 2004, à Tbil issi , le g o u v e r n e m e n t russe 

in forma la C o u r o r a l e m e n t que , le 18 février 2004, la cour r ég iona le de 

Stavropol avait r e n d u son j u g e m e n t à l ' égard des q u a t r e p r e m i e r s 

r e q u é r a n t s . Le p a r q u e t au ra i t r equ is d ix -neuf ans de réc lus ion pour 

M M . C h a m a ï e v et Khadj iev et d ix-hui t ans de réclus ion pour 

M M . Vissi tov et Adaïev . La cour a u r a i t c o n d a m n é M M . C h a m a ï e v et 

Khadj iev à une pe ine de trois ans et six ans d ' e m p r i s o n n e m e n t 

r e s p e c t i v e m e n t , à p u r g e r d a n s un é t a b l i s s e m e n t p é n i t e n t i a i r e de r ég ime 

c o m m u n , M. Vissi tov à une pe ine de dix ans de réclusion à p u r g e r d a n s un 

é t a b l i s s e m e n t p é n i t e n t i a i r e à r ég ime str ict et M. Adaïev à une pe ine de un 

an et six mois d ' e m p r i s o n n e m e n t à p u r g e r d a n s un é t a b l i s s e m e n t 

p é n i t e n t i a i r e de r é g i m e c o m m u n . M. Adaïev au ra i t é t é l ibéré sur- le-

c h a m p parce qu ' i l avait déjà effectué ce t t e pe ine . Q u a n t à M. Aziev, il 

a u r a i t sollicité l ' ass is tance d ' un i n t e r p r è t e et formulé un c e r t a i n n o m b r e 

de d e m a n d e s d ' o rd re p rocédura l , de sor te q u e sa cause a u r a i t é té disjointe 

de l 'affaire des a u t r e s et q u e l ' in format ion , à son sujet , sera i t tou jours en 

cours . 

108. Le g o u v e r n e m e n t russe a aff i rmé ne pas pouvoir fournir à la C o u r 

copie du j u g e m e n t du 18 février 2004. Selon lui, en ve r tu du nouveau code 

de p r o c é d u r e péna l e , a d o p t é p a r le l ég i s la teur russe suivant les 

r e c o m m a n d a t i o n s du Consei l de l 'Europe , seule la p e r s o n n e c o n d a m n é e 

peut o b t e n i r copie du j u g e m e n t la c o n c e r n a n t . Le g o u v e r n e m e n t s 'est dit 

p r ê t à coopé re r avec la C o u r , mais a r e g r e t t é q u ' e n l ' occur rence ce t te 

coopé ra t i on soit imposs ib le en ra i son des r e c o m m a n d a t i o n s d u Conse i l 

de l 'Europe . Pour ob ten i r ce d o c u m e n t , il a conseil lé à la C o u r d ' ad re s se r 

u n e l e t t r e à la ju r id ic t ion russe c o m p é t e n t e . La C o u r a appr i s pa r une 

l e t t r e du g o u v e r n e m e n t russe en d a t e du 8 avril 2004 q u e le j u g e m e n t du 

18 février 2004 avait é té con tes t é pa r le biais d 'un pourvoi en cassa t ion 

( p a r a g r a p h e 48 c i -dessus) . D a n s ses conclusions du 20 ju i l le t 2004, le 

g o u v e r n e m e n t a laisse e n t e n d r e q u e la jur id ic t ion d e cassa t ion avait 

inf irmé le j u g e m e n t en ques t i on d a n s son in t ég ra l i t é ( p a r a g r a p h e 272 

c i -dessous) . 

109. Le 23 février 2004, à Tbil issi , le g o u v e r n e m e n t russe a soumis à la 

C o u r des p h o t o g r a p h i e s du S I Z O de la ville B et des cel lules respect ives 

des q u a t r e r e q u é r a n t s e x t r a d é s , pr ises le 19 février 2004 (M. Adaïev, 

c i n q u i è m e r e q u é r a n t , a u r a i t é t é l ibéré la vei l le) . C e s cl ichés m o n t r e n t la 

cuisine et la laver ie , spac ieuses et équ ipées , ainsi q u e la salle de douche . 

Les cel lules des r e q u é r a n t s sont g r a n d e s et l u m i n e u s e s , et c o m p o r t e n t 

c h a c u n e une g r a n d e f enê t r e . De longues tab les et des bancs y sont 
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ins ta l les . Les to i le t t es sont ouve r t e s , mais s épa rée s pa r un m u r e t du r e s t e 

de l ' espace . O n observe des lavabos avec savons et tubes de dent i f r ice , des 

bala is , des réservoirs d ' e au d a n s c h a q u e cel lule , ainsi q u e des tuyaux de 

chauffage sous les f enê t r e s . O n peu t voir des pos tes de rad io d a n s 

ce r t a ines cel lules. Le m ê m e pli du g o u v e r n e m e n t con t i en t une casse t t e 

vidéo. C e t e n r e g i s t r e m e n t m o n t r e les q u a t r e cel lules te l les q u e décr i t es 

ci-dessus. A l 'aide des p h o t o g r a p h i e s des r e q u é r a n t s dont d ispose la C o u r 

( p a r a g r a p h e 20 ci -dessus) , on peut ident i f ier M. C h a m a ï e v d a n s la cel lule 

n" 22. M. Khadj iev pour ra i t ê t r e r econnu d a n s la cel lule n" 15. En 

r evanche , il est t rès difficile, voire imposs ib le , de d i s ce rne r M. Vissitov 

d a n s la cel lule n" 18, vu l 'absence de gros plan et le cont re - jour . Selon la 

voix off qu i c o m m e n t e les images , M. Aziev au ra i t refusé d ' ê t r e filmé. La 

c a m é r a s ' in t rodui t tout de m ê m e d a n s sa cellule (n" 98) , où l'on ne peu t 

d i s t i ngue r les visages des d é t e n u s ; on voit au loin les s i lhoue t t e s des 

p r i sonn ie r s . Dans c h a q u e cellule, le n o m b r e de lits est égal ou s u p é r i e u r 

au n o m b r e des d é t e n u s p r é s e n t s au m o m e n t du t o u r n a g e . 

C. I n f o r m a t i o n s r e c u e i l l i e s par la C o u r 

/. Identité des requérants entendus par la Cour 

1 10. M. K h a m z a d ( l ) Movliévi tch Issiev (Issaïev) , alias K h a m z a t 

Movl i tgal iévi tch Issaïev, a déc la ré que son vrai nom étai t K h a m z a t 

Movliévitch Issaïev, qu ' i l é ta i t d 'or ig ine t c h é t c h ô n e et qu ' i l é ta i t né le 

18 oc tobre 1975 d a n s le village de S a m a c h k i , en T c h é t c h é n i e . 

111. M. Seibul (Feisul) Baïssarov a aff irmé qu'i l s 'appelai t Guiorgu i 

Kouch tanachv i l i , qu ' i l é ta i t un ressor t i s san t géorg ien a p p a r t e n a n t à 

l ' e thn ie kist et qu ' i l é t a i t né d a n s le vil lage de Douiss i , d a n s la région 

d ' A k h m é t a , en Géorg i e . 

112. M. Aslan K h a n o ï e v a déc la ré q u e son vrai nom éta i t As l ambek 

Atouïévi tch K h a n t c h o u k a ï e v , qu ' i l é ta i t de na t iona l i t é russe et d 'or ig ine 

t ché t chône , et qu ' i l é ta i t né le 25 février 1981 d a n s le village de 

Selnovodsk, en T c h é t c h é n i e . 

113. M. Ad lan (Aldan) O u s m a n o v a aff irmé qu ' i l s 'appela i t en réa l i té 

A k h m e d Lc tcha ïév i tch M a g o m a d o v , qu' i l était né le 4 juillet 1955 à 

Pavlodar au K a z a k h s t a n , et é ta i t d 'or ig ine t c h é l c h è n e . 

1 14. M. Rous lan Mirjoïev a déc la ré q u e son vrai nom étai t Rouslan 

A k h m é d o v i t c h Guéloga ïev , qu ' i l é ta i t d 'o r ig ine t c h é t c h è n e et é ta i t né le 

16 ju i l le t 1958. 

1 15. M . Tepsa ï ev a affirmé qu ' i l é ta i t en réa l i té Robinzon Margochvi l i , 

fils de Paro la , qu ' i l é ta i t de na t iona l i t é g é o r g i e n n e et d 'or ig ine kist, et qu ' i l 

é ta i t né le 19 avril 1967 dans le village de Douiss i , dans la région 

d ' A k h m é t a , en Géorg ie . 
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116. A l ' except ion de M. Margochvi l i , d é t e n u à l 'hôpi ta l p é n i t e n t i a i r e 

( p a r a g r a p h e 60 ci -dessus) , ces r e q u é r a n t s ont conf i rmé avoir connu en 

pr ison les r e q u é r a n t s e x t r a d é s et avoir é té d é t e n u s avec eux , d a n s la 

m ê m e cel lule. Les p h o t o g r a p h i e s des r e q u é r a n t s , p r o d u i t e s pa r les 

g o u v e r n e m e n t s les 23 et 25 n o v e m b r e 2002, l eu r ont é té p r é s e n t é e s pour 

ident i f ica t ion . Les n o m s y ava ien t é té m a s q u é s au p réa lab le pa r le greffe 

de la C o u r . 

117. C h a c u n d 'eux (sauf M . Margochvi l i ) s'est r econnu sur la 

p h o t o g r a p h i e p r é s e n t é e c o m m e é t a n t la s ienne p a r le g o u v e r n e m e n t 

géorg ien . M. Robinzon Margochvi l i ( a n c i e n n e m e n t , Rous lan Tepsa ïev) a 

é té identif ié p a r les a u t r e s r e q u é r a n t s c o m m e é t a n t Rous l an ( q u a t r e fois) 

et Rous lan Tepsa ï ev (une fois). 

118. Q u a n t à M. T i m o u r (Rous lan) Ba ïmourza ï ev , alias Khouse in 

Alkhanov , et à M. I s lam Khachicv , alias R o u s t a m Elikhadj iev, alias 

B c k k h a n Moulkoïev, d e u x r e q u é r a n t s d i spa rus ( p a r a g r a p h e 43 

c i -dessus) , le p r e m i e r a é té r econnu c o m m e é t a n t B a ï m o u r z a ï e v (une 

fois), T i m o u r (une fois), K h o u s e i n (deux fois) et Khouse in A lkhanov (une 

fois). Le second a é té dés igné c o m m e é t a n t I s lam (deux fois), B e k k h a n 

(deux fois), Moulkoïev (une fois) et B e k k h a n Moulko ïev (une fois). 

119. S 'agissanl des individus e x t r a d é s , q u a t r e r e q u é r a n t s ont identif ié 

Abdoul -Vakhab et un r e q u é r a n t Abcloul-Vakhab C h a m a ï e v sur la 

p h o t o g r a p h i e p r é s e n t é e pa r le g o u v e r n e m e n t russe c o m m e é t a n t celle de 

M. A b d o u l - V a k h a b C h a m a ï e v . La p h o t o g r a p h i e de M. K h o u s e i n Khadj iev 

a é té r e c o n n u e c o m m e é t an t celle de K h o u s e i n ( trois fois), Khouse in 

Khadj iev (une fois) et Khouse in Nakhad ja ï ev (une fois). Tro i s r e q u é r a n t s 

ont dés igné Khouse in Azicv et deux r e q u é r a n t s Khouse in sur la 

p h o t o g r a p h i e p r é s e n t é e c o m m e celle de M. Kh o u s e i n Aziev. M. Adlan 

(Aslan) Adaïev (Adiev) a é té identif ié c o m m e é t a n t As lan Ada ïev (deux 

fois) et As lan ( trois fois). En r evanche , sur la p h o t o g r a p h i e p r é s e n t é e par 

le g o u v e r n e m e n t russe c o m m e é t a n t celle de M. Rizvan (Rezvan) Vissitov, 

tous les cinq r e q u é r a n t s ont r econnu un ce r t a in Moussa . 

2. Représentation des requérants entendus par la Cour et objet de leur requête 

devant celle-ci 

120. En ver tu des pouvoirs p rodu i t s le 9 oc tobre 2002, les six 

r e q u é r a n t s non e x t r a d é s sont r e p r é s e n t é s devan t la C o u r par 

M ' s M o u k h a c h a v r i a et Dzamoukachv i l i . Selon les pouvoirs d a t é s du 4 août 

2003, ces r e q u é r a n t s , à l ' except ion de M. Margochvi l i , sont é g a l e m e n t 

r e p r é s e n t é s pa r M'' Kin t sourachvi l i . 

121. Lors des aud i t ions m e n é e s à Tbil issi , auxque l l e s seules 

M " M o u k h a c h a v r i a et Kin t sourachv i l i a s s i s t è r en t , cinq r e q u é r a n t s 

con f i rmèren t qu ' avec l 'a ide de M1'" M o u k h a c h a v r i a et Dzamoukachv i l i ils 

ava ien t saisi la C o u r d ' une r e q u ê t e d i r igée con t r e la Géorg ie et la Russie , 
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r e q u ê t e pa r laquel le ils ava ien t voulu s 'opposer à leur ex t r ad i t i on et 

ob t en i r la suspens ion de celle-ci. Ils i n d i q u è r e n t qu ' i l s s o u h a i t a i e n t 

m a i n t e n i r leur r e q u ê t e et , d a n s la p r o c é d u r e qui s 'ensuivra i t d e v a n t la 

C o u r , c o n t i n u e r d ' ê t r e r e p r é s e n t é s par les m ê m e s avoca tes (ou, pour 

ce r t a in s , par les avoca tes alors p r é s e n t e s d a n s la sa l le) . Ayant u n e 

ma î t r i s e t rès moyenne du géorg ien , M. Margochvi l i , s ix ième r e q u é r a n t 

e n t e n d u , eut des difficultés à c o m p r e n d r e les ques t i ons posées p a r la 

C o u r . Il aff irma toutefois qu ' i l se p la ignai t de son a r r e s t a t i o n sous le n o m 

t c h é t c h è n e de Tepsa ïev , a lors qu ' i l é ta i t un s imple be rge r géorg ien . 

M. Margochvi l i conf i rma qu ' i l avait saisi la C o u r , q u e les avoca tes 

p r é s e n t e s d a n s la salle é t a i en t ses r e p r é s e n t a n t e s et qu ' i l voulai t 

m a i n t e n i r sa p la in te . 

3. Quant aux faits relatifs à l'extradition du 4 octobre 2002 

a) Faits exposés par les requérants entendus par la Cour 

i. Faits communs 

122. P a r m i les r e q u é r a n t s qui ont c o m p a r u , cinq on t é té e n t e n d u s p a r 

la C o u r en russe , avec i n t e r p r é t a t i o n vers l ' angla is , l 'une des deux l angues 

officielles de la C o u r . Ayant affirmé ne pas savoir lire le russe , 

M. Margochvi l i , s ix ième r e q u é r a n t , p r ê t a s e r m e n t en g é o r g i e n ; c 'est 

é g a l e m e n t d a n s c e t t e l a n g u e qu ' i l s ' expr ima . 

123. Au cours des q u e l q u e s s e m a i n e s ayant p récédé le 4 oc tobre 2002, 

onze r e q u é r a n t s se s e r a i en t r e t rouvés d é t e n u s d a n s la m ê m e cellule (n" 88) 

de la pr ison n" 5 de Tbil iss i . Au to ta l , il y a u r a i t eu q u a t o r z e p r i sonn ie r s 

d a n s ce t t e cel lule. M M . Adaïev et Margochvi l i , d o u z i è m e et t r e i z i ème 

r e q u é r a n t s , se t rouva i en t a lors à l 'hôpi ta l p é n i t e n t i a i r e . 

124. Les r e q u é r a n t s a u r a i e n t eu dans leur cellule un poste de 

télévision. M ê m e si des b ru i t s cou ra i en t depu i s un c e r t a i n t e m p s q u a n t 

à leur éven tue l le ex t r ad i t i on vers la Russ ie , ils n ' a u r a i e n t appr i s q u e le 

3 oc tobre 2002, par le journa l télévisé de 23 h e u r e s diffusé sur 

Roustavi -2 , q u e l ' ex t rad i t ion de cinq ou six d ' e n t r e eux é ta i t i m m i n e n t e 

( p a r a g r a p h e 216 ci-dessous) . A u c u n n o m n ' ayan t é té ind iqué , ils 

ignora ien t qui c o n c r è t e m e n t é ta i t visé pa r ce t t e m e s u r e . Ils n ' a u r a i e n t 

reçu au p réa lab le a u c u n e in fo rma t ion ni not i f icat ion officielle à ce sujet . 

Les r e q u é r a n t s a u r a i e n t compr i s que l ' in format ion e n t e n d u e à la 

télévision co r r e sponda i t à la vér i té lo r sque , e n t r e t rois et q u a t r e h e u r e s 

du m a t i n , les agen t s p é n i t e n t i a i r e s v in ren t l eur d e m a n d e r de q u i t t e r 

la cellule pour cause de désinfect ion (ou de fouille, selon 

M. Kouch tanachv i l i ) . Les r e q u é r a n t s a u r a i e n t f e r m e m e n t refusé 

d ' o b t e m p é r e r , de sor te q u e le d i r e c t e u r de la p r i son a u r a i t c i té q u a t r e 

n o m s et pr ié les p e r s o n n e s conce rnées de sor t i r . En r éponse , les 

r e q u é r a n t s a u r a i e n t d e m a n d é q u e l 'on a t t e n d î t le lever du j o u r et q u e 

l 'on convoquâ t leurs conseils , ce qui leur a u r a i t é té refusé. U n e 
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qu inza ine de m e m b r e s des forces spécia les du min i s t è r e géo rg i en de la 

J u s t i c e , encagou lés , a u r a i e n t a lors invest i la cellule et en a u r a i e n t sorti 

les d é t e n u s un pa r un. Ils a u r a i e n t eu r ecour s à des m a t r a q u e s et à des 

é lec t rochocs . E t e n d u s sur le sol d a n s le couloir , les r e q u é r a n t s a u r a i e n t 

é té b a t t u s . Q u a t r e r e q u é r a n t s visés pa r la m e s u r e d ' e x t r a d i t i o n a u r a i e n t 

é té auss i tô t e m m e n é s et les a u t r e s a u r a i e n t é té mis chacun à l ' i so lement . 

V e r s 4 h e u r e s du m a t i n , M. Adaïev, c i n q u i è m e r e q u é r a n t visé 

p a r la m e s u r e , au ra i t é té t r ans fé ré d i r e c t e m e n t depu i s l 'hôpi tal 

p é n i t e n t i a i r e . 

125. T o u s les r e q u é r a n t s e n t e n d u s a f f i rmèren t qu ' i ls ava ien t refusé 

u n i q u e m e n t v e r b a l e m e n t de q u i t t e r la cel lule. Ils se p la ign i ren t d 'avoir 

é té b a t t u s , insu l tés et « t r a i t é s c o m m e des a n i m a u x » pa r les forces 

spécia les . A la su i te de ce t t e i n t e rven t ion , M. Issaïev a u r a i t eu deux côtes 

f rac tu rées et un œil b lessé , lésion don t il ga rda i t une cicatr ice . 

M. Kouch tanachv i l i a u r a i t eu des lésions corpore l les dues à des coups de 

m a t r a q u e . M. K h a n t c h o u k a ï e v se sera i t r e t rouvé couver t d ' ecchymoses . 

M. M a g o m a d o v au ra i t eu une den t cassée , une d é c h i r u r e à l 'orei l le, une 

lésion de l'os f rontal , ainsi q u e des ecchymoses sur le dos et les j a m b e s . 

M. Gué loga ïev a u r a i t eu des ecchymoses et d ' a u t r e s lésions sur le corps 

(à l ' épaule et à la j oue ) et a u r a i t souffert d ' une i n f l a m m a t i o n du rein 

g a u c h e , b lessures qu ' i l qual if ia l u i -même de «br i co les» ( p a r a g r a p h e s 200, 

201 et 211 c i -dessous) . Tous les d é t e n u s a u r a i e n t é té blessés plus ou moins 

g r i è v e m e n t . Les r e q u é r a n t s firent m e n t i o n n o t a m m e n t de côtes cassées et 

d ' une épau le f r ac tu rée chez ce r t a in s , de t è tes e n s a n g l a n t é e s chez les 

a u t r e s . Selon M M . Kouch tanachv i l i et K h a n t c h o u k a ï e v , les r e q u é r a n t s 

devan t ê t r e e x t r a d é s a u r a i e n t é té les plus s é v è r e m e n t b a t t u s . 

M M . Issaïev, M a g o m a d o v et K h a n t c h o u k a ï e v a u r a i e n t e n t e n d u dire que 

M. Aziev avai t succombé à ses b lessures . D ' a p r è s M. Guéloga ïev , M. Aziev 

avai t sans d o u t e eu la colonne v e r t é b r a l e br i sée , ca r il ne pouvai t plus 

m a r c h e r et é ta i t t r a î n é d a n s le couloir pa r deux m e m b r e s des forces 

spécia les . Il a u r a i t é g a l e m e n t eu un œil r e t o u r n é . D ' a p r è s M . Guéloga ïev , 

la p h o t o g r a p h i e de M. Aziev, censée avoir é t é prise ap rè s son ex t r ad i t i on 

pa r les a u t o r i t é s russes , p o u r r a i t ê t r e une copie d ' une anc i enne 

photographie. 

126. U n e fois mis à l ' i so lement , les r e q u é r a n t s non e x t r a d é s a u r a i e n t 

é té e x a m i n é s p a r u n médec in , lequel au ra i t d res se sur pap ie r la liste des 

lésions de chacun . Il a u r a i t s i m p l e m e n t m e s u r é leurs ecchymoses avec une 

règle , sans leur d i spense r a u c u n soin. Les in t é res sés n ' a u r a i e n t pas 

d a v a n t a g e bénéficié de soins m é d i c a u x pa r la su i te . 

127. A u c u n des r e q u é r a n t s ne conf i rma avoir é té in formé p a r un agent 

du p a r q u e t g é n é r a l q u ' u n e p r o c é d u r e d ' e x t r a d i t i o n é ta i t en cours à son 

sujet . Ils a f f i rmèren t tous avoir reçu en pr ison la visite de n o m b r e u s e s 

p e r s o n n e s (avocats c o m m i s d'office, i n s t r u c t e u r s et p r o c u r e u r s ) , d o n t ils 

ne se r a p p e l a i e n t pas les noms . Ils se souvena ien t avoir r e n c o n t r é u n e fois, 
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en l 'absence de leurs avocats , un m o n s i e u r et une demoise l le 

( p a r a g r a p h e s 162-166 ci-dessous) qui leur a u r a i e n t d e m a n d é de s igner 

des d o c u m e n t s rédigés en russe (en géorg ien , selon M. Kouch tanachv i l i ) , 

ce qu ' i ls a u r a i e n t refusé de faire. 

128. Les r e q u é r a n t s d é c l a r è r e n t tous (à l ' except ion de 

M M . Kouch tanachv i l i et Margochvi l i ) q u e , fuyant les c o m b a t s a r m é s en 

T c h é t c h é n i e , ils é t a i en t e n t r é s en Géorg i e pour y t rouve r refuge. Ils 

n i è r en t avoir é té a r m é s lors du f r anch i s semen t de la f ron t iè re . Ils 

n ' a u r a i e n t pas é t é a r r ê t é s à la f ront ière , ma i s se s e ra i en t r e n d u s 

v o l o n t a i r e m e n t aux g a r d e s géorg iens , a u x q u e l s ils a u r a i e n t r é c l a m é de 

l 'a ide. Ceux-ci se ra ien t venus p a n s e r leurs plaies avant d ' a p p e l e r un 

hé l icoptè re pour les envoyer à Tbilissi . 

129. Les r e q u é r a n t s c o n f i r m è r e n t tous avoir fourni des n o m s inventés 

aux au to r i t é s g é o r g i e n n e s . A l 'except ion de M M . Kouch tanachv i l i et 

Margochvi l i ( p a r a g r a p h e s 135 et 143 ci-dessous) , ils a u r a i e n t agi ainsi 

p o u r ne pas ê t re e x t r a d é s en Russ ie et ne pas m e t t r e en d a n g e r leurs 

familles et leurs p roches , res tés d a n s ce pays, au cas où ils se 

r e t r o u v e r a i e n t aux m a i n s des a u t o r i t é s russes . M. Issaïev aff irma qu ' i l 

é ta i t las de dix ans de g u e r r e en T c h é t c h é n i e et q u e , pour ne plus ê t re en 

pér i l , il « [ change ra i t ] vo lont ie rs non s e u l e m e n t de nom, mais é g a l e m e n t 

de phys ionomie ». Il se dit convaincu d 'avoir é c h a p p é à l ' ex t rad i t ion grâce 

à sa fausse i den t i t é . 

130. M M . Gué loga ï ev et K h a n t c h o u k a ï e v i n d i q u è r e n t q u e leurs 

avocats c o m m i s d'office (dont M'' M a g r a d z é , selon M. K h a n t c h o u k a ï e v ) 

et un i n s t r u c t e u r du m i n i s t è r e de la Sécur i t é ava ien t conseil lé aux 

r e q u é r a n t s de d i re qu ' i l s é t a i en t a r m é s en f ranchissant la f ront iè re , de 

m a n i è r e à a s s u r e r leur m a i n t i e n en Géorg ie en vue de leur j u g e m e n t . Les 

r e q u é r a n t s a u r a i e n t suivi ce conseil . 

131. Les rec]uérants n i è r e n t tous c a t é g o r i q u e m e n t avoir opposé une 

q u e l c o n q u e rés i s t ance aux a g e n t s de l 'Eta t d a n s la nuit du 3 au 4 oc tobre 

2002. 

H. Faits particuliers exposés par chacun des requérants 

132. M. Issaïev se déc l a r a opposé à son ex t r ad i t i on vers la Russ ie , 

parce c|ue l 'on « n e [faisait] pas de différence là-bas e n t r e civils 

pacif iques , t e r ro r i s t e s et c o m b a t t a n t s » . Devan t les r e p r é s e n t a n t s du 

p a r q u e t venus les voir e n pr i son , lui et ses c o d é t e n u s a u r a i e n t toujours 

e x p r i m é leur souha i t de ne pas ê t r e e x t r a d é s en Russie et l eur c r a in t e d'y 

subi r des mauva i s t r a i t e m e n t s . Ils a u r a i e n t d e m a n d é à ê t r e j u g é s en 

Géorg ie . Ils n ' a u r a i e n t eu a u c u n accès aux d o c u m e n t s d ' ex t r ad i t i on . 

Selon M. Issaïev (et é g a l e m e n t M. Kouch tanachv i l i ) , les avocats commis 

d'office, l ' i n s t ruc t eu r et les r e p r é s e n t a n t s du p a r q u e t a u r a i e n t d e m a n d é 

aux r e q u é r a n t s de leur i nd ique r leurs vrais n o m s pour qu ' i l s pu issen t 
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l eur é p a r g n e r l ' ex t rad i t ion . C e u x ayant o b t e m p é r é a u r a i e n t é té e x t r a d é s 

i m m é d i a t e m e n t . 

133. Avant son a r r e s t a t i o n , en août 2002, M. Issaïev a u r a i t t e n t é en 

vain d ' ob ten i r le s t a t u t de ré iug ié en Géorg i e . 

134. M. Kouch tanachv i l i sou t in t qu ' i l é ta i t géorg ien (d 'or ig ine kist) et 

é ta i t be rge r d a n s la zone f ronta l ière avec la T c h é t c h é n i e . Alors q u e ce t t e 

région é ta i t b o m b a r d é e pa r les forces a r m é e s russes en août 2002, il au ra i t 

r e n c o n t r é sept T c h é t c h è n e s blessés qu i fuyaient le d a n g e r . Il au ra i t 

de scendu avec eux les v e r s a n t s des m o n t a g n e s f ronta l iè res et les aura i t 

m e n é s vers un refuge pour b e r g e r s . Il au ra i t l u i -même été blessé à la t ê t e 

ce t t e nui t - là . A p lus ieurs repr i ses , il aff i rma ne pas avoir de souvenirs 

précis des é v é n e m e n t s en q u e s t i o n à cause de ce t r a u m a t i s m e . 

135. M. Kouch tanachv i l i exp l iqua q u e , d é p o u r v u de moyens f inanciers , 

il avait d o n n é aux a u t o r i t é s et médec ins géorg iens un faux n o m t c h é t c h è n e 

afin de se faire passe r pour un rescapé et de bénéf ic ier ainsi de soins 

m é d i c a u x g r a t u i t s . Il e s t i m a q u e sa na t iona l i t é g é o r g i e n n e ne cons t i tua i t 

pas un obstacle à son ex t r ad i t i on et qu ' i l é ta i t toujours en d a n g e r , en 

ra ison de ses or ig ines t c h é t c h è n e s . D a n s sa l e t t r e ad re s sée à la C o u r le 

13 n o v e m b r e 2002, ce m ê m e r e q u é r a n t s o u t e n a i t q u e , d a n s la nui t du 3 au 

4 oc tobre 2002, les r e q u é r a n t s ava ien t souha i t é voir l eurs avocats avan t de 

q u i t t e r leur cellule c o m m e on le leur d e m a n d a i t . Le d i r e c t e u r de la pr ison 

a u r a i t r épondu qu ' i l n'y a u r a i t « ni avocat ni i n s t r u c t e u r et [qu' i ls deva ien t ] 

sor t i r de leur plein gré avant [qu'i l n 'u t i l i sâ t ] la force ». M. Kouch tanachv i l i 

a t t e s t a i t en o u t r e , d a n s la m ê m e l e t t r e , q u e M. Aziev avai t é té frappé 

v i o l e m m e n t à la t ê t e et q u ' u n de ses yeux é ta i t p r a t i q u e m e n t sor t i de 

l 'orbi te . Il l 'aurai t a p e r ç u p o u r la d e r n i è r e fois a lors q u ' u n m e m b r e des 

forces spéciales « le t r a îna i t d a n s le couloir tel un cadavre ». 

136. M. K h a n t c h o u k a ï e v déc la ra q u e , peu a p r è s son a r r e s t a t i o n , on 

avait « c o m m e n c é à p a r l e r d ' u n e e x t r a d i t i o n » . C r a i g n a n t d ' ê t r e t o r t u r é 

en Russ ie , il a u r a i t signé des pap ie r s - dont il ne se r appe la i t pas le 

c o n t e n u - , e s p é r a n t ainsi ê t r e j u g é en Géorg ie et évi ter l ' ex t rad i t ion . 

D a n s ce r t a in s cas , les r e q u é r a n t s a u r a i e n t é t é m e n a c é s d ' e x t r a d i t i o n s'ils 

re fusa ient de s igner . Aprè s le 4 oc tobre 2002, il a u r a i t écrit au p r é s i d e n t de 

la Géorg i e p o u r lui d e m a n d e r de ne pas a u t o r i s e r son ex t r ad i t ion 

( p a r a g r a p h e 80 c i -dessus) . Il confia qu ' i l c r a igna i t tou jours l ' ex t rad i t ion 

et qu ' i l vivait d a n s l ' i nce r t i tude . Au s t ade ini t ial de la p r o c é d u r e devan t 

la C o u r , ce m ê m e r e q u é r a n t sou t in t qu ' i l ne pouvai t pas r e n t r e r en 

Russ ie , à cause du «génoc ide du peup le t c h é t c h è n e q u e la Russ ie» 

p e r p é t r a i t « à l 'échelle de l ' ensemble du pays» . 

137. M . K h a n t c h o u k a ï e v ne fut pas en m e s u r e de r e c o n n a î t r e la 

déc l a r a t i on explicat ive du 23 août 2002 qu' i l a u r a i t refusé de s igner selon 

M. D a r b a ï d z é ( p a r a g r a p h e s 163-164 ci -dessous) . 

138. M. M a g o m a d o v aff i rma ne pas savoir de que l côté de la f ront ière 

il avait é té blessé pa rce q u ' à l ' endroi t en ques t ion la f ront iè re n ' é t a i t pas 
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m a r q u é e ( p a r a g r a p h e 89 c i -dessus) . Blessé pa r un éclat d 'obus à la t ê t e et 

pa ra lysé , il a u r a i t é té por té pa r ses c a m a r a d e s . U n g é n é r a l géorg ien sera i t 

a r r ivé p a r hé l i cop tè re et se sera i t p r é s e n t é c o m m e le chef du q u a r t i e r 

g é n é r a l de l ' a rmée des f ron t iè res . Il a u r a i t g a r a n t i aux r e q u é r a n t s qu' i l 

r a p p o r t e r a i t les faits au p rés iden t de la Géorg ie en p e r s o n n e et q u e le 

s t a t u t de réfugié leur sera i t accordé . A u p a r a v a n t , le g é n é r a l a u r a i t d o n n é 

des o rd r e s afin q u e les r e q u é r a n t s fussent soignés à l 'hôpi ta l . 

139. Lors de la r e n c o n t r e avec un m o n s i e u r et une demoise l l e du 

p a r q u e t g é n é r a l ( p a r a g r a p h e s 162-166 ci-dessous) , on a u r a i t d e m a n d é 

aux r e q u é r a n t s de s igner des d o c u m e n t s sans leur en p réc i se r la t e n e u r . 

Tous les r e q u é r a n t s non e x t r a d é s a u r a i e n t r e n c o n t r é ces p e r s o n n e s , ma i s 

pa r pe t i t s g r o u p e s . M. M a g o m a d o v l u i -même a u r a i t é té condui t devan t les 

deux m e m b r e s du p a r q u e t en c o m p a g n i e d 'Aslan (Khano ïev alias 

K h a n t c h o u k a ï e v ) et de B e k k h a n (Khach iev alias Moulkoïev) 

( p a r a g r a p h e 419 c i -dessous) . M. M a g o m a d o v aff irma qu ' i l c ra igna i t 

toujours d ' ê t r e e x t r a d é . 

140. M. Gué loga ïev sou t in t qu ' i l possédai t le s t a t u t de réfugié en 

Géorg ie depu i s février 2002 ( p a r a g r a p h e 86 ci-dessus) et qu ' i l avait 

o b t e n u ce t i t re d a n s la région d ' A k h m é t a , l imi t rophe de la T c h é t c h é n i e . 

Il sera i t ensu i t e r epa r t i l é g a l e m e n t pour la T c h é t c h é n i e , en pa s san t p a r 

Bakou (Azerba ïd jan) , d a n s l 'espoir de r a m e n e r sa famille en Géorg ie . 

U n e fois sur place, il se sera i t mis à la r e che rche d ' un p roche d i spa ru 

depu i s plus de un an et sera i t a r r ivé dans la région d ' I t oum-Ka l in sk . Il 

aura i t a lors é té t é m o i n de c o m b a t s a r m é s e n t r e l ' a rmée fédéra le russe et 

les c o m b a t t a n t s t c h é t c h è n e s , lesquels se s e ra i en t r e t rouvés encerc lés le 

25 juillet 2002. La seule issue a u r a i t é té la Géo rg i e . Il a u r a i t reçu u n 

éclat d 'obus d a n s la j a m b e , mais aura i t n é a n m o i n s m a r c h é j u s q u ' à la 

f ront ière g é o r g i e n n e , qu ' i l au ra i t f ranchie le 3 août 2002. Il a u r a i t 

d e m a n d é l'asile aux mi l i t a i r e s géorg iens ar r ivés sur place pa r 

hé l i cop tè re . Hosp i ta l i sé , il a u r a i t é té opé ré à Tbil issi , avan t d ' ê t r e 

t r ans fé ré à l 'hôpi tal p é n i t e n t i a i r e deux j o u r s plus t a rd . 

141. M. Margochvi l i déc l a r a q u ' e n août 2002 il avait é té blessé d a n s les 

p â t u r a g e s f ronta l iers alors qu ' i l survei l lai t ses m o u t o n s . Il ignorai t s'il 

avai t é té blessé pa r des G é o r g i e n s , des Russes ou des T c h é t c h è n e s . 

T r a n s p o r t é à Tbil issi , il a u r a i t é té soigné à l 'hôpi ta l p é n i t e n t i a i r e , où il 

se ra i t r e s t é t rois mois . Selon les in format ions q u ' o n lui a u r a i t fournies , il 

a u r a i t é té a r r ê t é parce qu ' i l é ta i t a r m é . Il aff irma s 'ê t re r e t rouvé 

e m p r i s o n n é « non pas avec u n e a r m e , ma i s avec sa d o u d o u n e et ses bo t t e s 

de be rge r ». 

142. M. Margochvi l i conf i rma q u ' à l 'hôpi tal il avai t p a r t a g é sa 

c h a m b r e avec M. Adaïev, l 'un des cinq r e q u é r a n t s e x t r a d é s . Il ne fit pas 

m e n t i o n d ' un pos te de télévision ou d ' u n e a u t r e source d ' i n fo rma t ion qui 

a u r a i t pe rmis à M. Adaïev d ' a p p r e n d r e , à l ' ins ta r des a u t r e s r e q u é r a n t s 

e x t r a d é s , qu ' i l r i squa i t d ' ê t r e r emis aux au to r i t é s russes d a n s un aveni r 
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t r è s p roche . Le 4 oc tobre 2002, vers 4 h e u r e s du m a t i n , M. Ada ïev a u r a i t 

é té e m m e n é ap rè s s 'ê t re levé et avoir suivi sans mot d i re les m e m b r e s du 

pe r sonne l hospi ta l ie r . Des p e r s o n n e s encagou lécs l ' au ra i en t a t t e n d u hors 

de l 'hôpi ta l , d a n s la cour . D u r a n t l eu r séjour à l 'hôpi ta l , M. Adaïev lui 

a u r a i t souvent d e m a n d é de lui coupe r la l angue , p e n s a n t qu ' a in s i il 

e n d u r e r a i t plus fac i lement les i n t e r roga to i r e s s'il é ta i t e x t r a d é . 

M. Margochvi l i au ra i t f e r m e m e n t refusé de le faire. 

143. M. Margochvi l i aff i rma qu' i l ne s 'étai t pas l u i - m ê m e a t t r i b u é un 

faux nom. T r a n s p o r t é à l 'hôpi ta l d a n s u n é t a t g rave , il a u r a i t découver t à 

son réveil q u ' o n l ' appela i t M. Tcpsa ïev . Au d é b u t , il se sera i t félicité d e 

recevoir les soins méd icaux g r a t u i t e m e n t g râce à ce nom, puis a u r a i t 

r a p i d e m e n t con tes t é ce t t e iden t i t é à l 'hôpi ta l et , en su i t e , devan t le juge. 

b) Faits exposés par les agents de l'Etat 

t. Agents pénitentiaires 

144. La C o u r a e n t e n d u M. A. Dalakichvi l i , i n s p e c t e u r opé ra t ion 

nel à la pr ison n" 5 de Tbil issi (il é ta i t d ' a s t r e i n t e d a n s la nui t du 3 au 

4 oc tobre 2002) , M. B o u t c h o u k o u r i , agen t du d é p a r t e m e n t pén i t en 

t ia i re du min i s t è r e de la J u s t i c e ( é g a l e m e n t d ' a s t r e i n t e ce t t e nu i t - là ) , 

M . E. Kerdikochvi l i , i n spec t eu r pr inc ipa l du service c h a r g é du t r a n s 

port des r e s so r t i s san t s é t r a n g e r s au d é p a r t e m e n t p é n i t e n t i a i r e , et 

M. N. Tchikvi ladzé , agen t du d é p a r t e m e n t p é n i t e n t i a i r e , chef d u service 

d e sécu r i t é de la pr ison n" 1. 

145. Ces pe r sonnes s ' accordè ren t à d i re qu 'e l les n ' ava ien t pas é té 

in formées officiellement de l ' ex t rad i t ion i m m i n e n t e des r e q u é r a n t s et 

qu 'e l les ava ien t appr i s plus t a rd , d a n s la m a t i n é e du 4 oc tobre 2002, que 

cinq d é t e n u s t c h é t c h è n e s a l la ien t ê t r e e x t r a d é s . M M . B o u t c h o u k o u r i et 

Dalakichvi l i s o u t i n r e n t q u ' é t a n t d ' a s t r e i n t e ils ne pouva ien t r e g a r d e r la 

télévision pour se t en i r informés . Selon M. Tch ikv i ladzé , seuls le 

d i r e c t e u r de la pr i son , ses adjoints et le chef du s ec ré t a r i a t de la pr ison 

(division spéciale) a u r a i e n t é té p r évenus du t r ans fe r t i m m i n e n t des 

r e q u é r a n t s . Ayan t q u a n t à lui appr i s ce t t e nouvel le p a r les m é d i a s , il 

au ra i t su q u e q u a t r e ou cinq d é t e n u s t c h é t c h è n e s a l la ient ê t r e e x t r a d é s , 

ma i s p e r s o n n e p a r m i les a g e n t s p é n i t e n t i a i r e s n ' a u r a i t eu conna i s sance de 

leurs noms . 

146. Les p e r s o n n e s p réc i t ées con f i rmèren t q u e t re ize ou q u a t o r z e 

d é t e n u s t c h é t c h è n e s é t a i en t inca rcé rés d a n s la m ê m e cel lule. Selon 

M. Tchikvi ladzé , ce r e g r o u p e m e n t au ra i t é té déc idé en ra i son des 

convict ions re l ig ieuses des codé t enus , afin qu ' i l s ne fussent pas gênés 

d a n s l ' accompl i s sement de leurs r i tes quo t i d i ens . 

147. Le 4 oc tobre 2002, vers 4 h e u r e s du m a t i n , les agen t s 

p é n i t e n t i a i r e s p réc i t és a u r a i e n t é té in formés q u e des b ru i t s i m p o r t a n t s 

s 'é levaient de la cellule n" 88. M. Dalakichvi l i a u r a i t c h a r g é un ga rd i en 
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de vérif ier ce qu ' i l s'y passa i t . Celui-ci a u r a i t vu à t r ave r s le j u d a s q u e les 

d é t e n u s d é m o n t a i e n t les lits en poussant des cris d a n s une langue 

é t r a n g è r e . Selon M. Tchikvi ladzé , à pa r t i r d 'un ce r t a in m o m e n t le 

ga rd i en n ' au ra i t p lus é té en m e s u r e d 'observer la scène , les d é t e n u s 

ayant o b t u r é le j u d a s de l ' in té r ieur . M. Dalakichvi l i a u r a i t fait r appor t 

par écrit sur la s i tua t ion au d i r e c t e u r de la pr ison, lequel se sera i t encore 

t rouvé au t ravai l . A la d e m a n d e de ce de rn i e r , M M . Dalakichvi l i , 

Bou tchoukour i et Tchikv i ladzé , a insi q u e d ' a u t r e s a g e n t s , a c c o m p a g n é s 

par l 'adjoint du d i r ec t eu r , se s e ra i en t r e n d u s devan t la cellule pour 

éclaircir les choses . L 'adjoint du d i r e c t e u r a u r a i t o r d o n n é q u e l 'on ouvrî t 

la cel lule. Selon M. Dalakichvi l i , ils e spé ra i en t d i scu te r avec les d é t e n u s . 

La po r t e ayan t é té o u v e r t e , ils a u r a i e n t découver t la cellule en d é s o r d r e , 

e n t e n d u des cris et vu q u e l'on lançai t d a n s leur d i rec t ion des pièces en 

m é t a l et des b r iques . M. Tchikv i ladzé a u r a i t crié l 'o rdre de vite r e f e r m e r 

la po r t e . Il au ra i t d e m a n d é q u ' o n la laissât f e rmée j u s q u ' à ce qu ' i l eû t 

r a p p o r t é la s i tua t ion à ses s u p é r i e u r s du d é p a r t e m e n t p é n i t e n t i a i r e . 

Q u a n t à M. Dalakichvi l i , ne c o m p r e n a n t pas les ra isons d ' une telle 

violence, il au ra i t cons idéré q u ' u n e é m e u t e é ta i t en t ra in de s o u r d r e et 

a u r a i t a lors renforcé l'effectif des ga rd i ens à l ' é tage conce rné . 

148. En r e t o u r n a n t clans les locaux de l ' admin i s t r a t i on , 

M. Tchikvi ladzé aura i t c o n s t a t é que le d i r e c t e u r du d é p a r t e m e n t 

p é n i t e n t i a i r e é ta i t déjà sur place, en p ré sence d ' une d iza ine de 

p e r s o n n e s . Il au ra i t alors officiel lement appr i s que q u a t r e d é t e n u s 

deva ien t ê t r e e m m e n é s en vue de leur ex t r ad i t ion . A p p a r e m m e n t , un 

véhicule a t t e n d a i t clans la cour voisine et l ' admin i s t r a t i on de l ' aé ropor t 

avait é té p r évenue . A c c o m p a g n é du d i r e c t e u r du d é p a r t e m e n t , du 

d i r e c t e u r de la prison et de ses adjoints , les a g e n t s p é n i t e n t i a i r e s se 

s e r a i en t à nouveau r e n d u s devan t la cel lule . Le d i r e c t e u r de la pr ison y 

sera i t e n t r é le p r e m i e r , t e n a n t sous le b ras q u a t r e doss iers scellés 

c o r r e s p o n d a n t aux d é t e n u s visés par la m e s u r e d ' ex t r ad i t i on . Les 

p e r s o n n e s qu i é t a i e n t avec lui l ' a u r a i e n t suivi. Selon M. Kerdikochvi l i , les 

d é t e n u s , debout sur leurs lits, a u r a i e n t lancé vers eux des bols, des 

a s s i e t t e s et d ' a u t r e s obje ts . Le d i r e c t e u r leur au ra i t annoncé q u ' u n e 

m e s u r e i n t e r n e devai t ê t r e mise en œ u v r e d a n s la cellule et qu ' i l fallait 

l ibérer celle-ci. Selon M. Tchikvi ladzé , le d i r e c t e u r a u r a i t invoqué la 

nécess i té de fouiller la pièce. Les d é t e n u s a u r a i e n t f e r m e m e n t refuse 

d ' o b t e m p é r e r , pas san t d i r e c t e m e n t à l ' a t t a q u e . 

149. Les agen t s p é n i t e n t i a i r e s e n t e n d u s conf i rmèren t tous q u e les 

r e q u é r a n t s é t a i en t a r m é s de pièces de m é t a l a r r a c h é e s aux lits, de 

m o r c e a u x de gr i l lage m é t a l l i q u e qu ' i ls ava ien t r e t i r é s des fenê t res et de 

p a n t a l o n s rempl i s de b r iques cl noués aux e x t r é m i t é s , ut i l isés c o m m e 

lances . 

150. M. Tchikvi ladzé exp l iqua à ce sujet q u e le b â t i m e n t de la pr ison 

n" 5 d a t a i t de 1887 et q u e les m u r s é t a i en t si é rodés q u e les b r iques 



ARRKT ClIAMAIKV ET AUTRES <. GEORGIE ET RUSSIE i ; 

pouvaien t en ê t r e e x t r a i t e s à la ma in . M. Dalakichvi l i déc l a r a lui aussi que 

les m u r s y é t a i en t vé tu s t é s et q u e les b r iques pouva ien t ê t r e enlevées à 

m a i n nue . Ayant pa r la sui te ass is té à l ' é t ab l i s semen t de l ' é ta t des lieux 

( p a r a g r a p h e 96 c i -dessus) , M. Tchikv i ladzé a u r a i t c o n s t a t é q u e les m u r s 

de la cellule é t a i en t e n d o m m a g é s et q u e les carcasses des lits en mé ta l 

é t a i en t en m o r c e a u x . Le tuyau d 'eau au-dessus dti lavabo avait 

a p p a r e m m e n t é té a r r a c h é . 

151. L ' en t r ée du d i r e c t e u r de la pr ison d a n s la cellule ayant provoqué 

une a t t a q u e ouve r t e , des m e m b r e s des forces spéciales , encagou lés et 

j u s q u ' a l o r s pos tés d a n s les escal iers , a u r a i e n t investi les l ieux à la 

d e m a n d e du d i r e c t e u r . M M . Dalakichvi l i et Tchikvi ladzé e s t i m è r e n t que 

le recours aux forces spéciales avai t é té nécessa i re vu l ' in tens i té de la 

rés i s tance opposée p a r les d é t e n u s . Ils s ' accordè ren t à d i re q u ' u n e lu t te 

au corps à corps s 'é ta i t engagée d a n s la cellule e n t r e les d é t e n u s et les 

m e m b r e s des forces spécia les . Selon M. B o u t c h o u k o u r i , ces d e r n i e r s , mis 

à la d isposi t ion de l ' admin i s t r a t i on p é n i t e n t i a i r e en cas de besoin, 

po r t a i en t h a b i t u e l l e m e n t chacun une m a t r a q u e et ne pouva ien t guè re 

e n t r e r a u t r e m e n t a r m é s d a n s la pr ison. 

152. Selon M. Dalakichvi l i , les r e q u é r a n t s a u r a i e n t eu vent de la 

m e s u r e d ' e x t r a d i t i o n par le biais de la télévision. M. Tchikvi ladzé 

supposa i t qu ' i l s ava ien t pu d é t e n i r i l l éga l emen t des t é l éphones por tab les 

ou ava ien t pu écou te r la rad io dans leur cel lule . Pa r a i l leurs , ce r t a ines 

cellules voisines a u r a i e n t c o n t e n u des postes de télévision et leurs 

occupan t s a u r a i e n t pu sans difficulté c o m m u n i q u e r la nouvelle aux 

r e q u é r a n t s . 

153. M. Dalakichvi l i sou t in t q u ' e n e n t r a n t d a n s la cellule a p r è s le 

d i r e c t e u r de la pr ison il avai t é té blessé au coude et au genou p a r des 

« l a n c e s » fabr iquées de façon i m p r o m p t u e par les d é t e n u s 

( p a r a g r a p h e 205 ci-dessous) . Il sera i t n é a n m o i n s r e t o u r n é clans son 

b u r e a u , où les d é t e n u s non e x t r a d é s a u r a i e n t é té a m e n é s pour un 

con t rô le . M. Dalakichvi l i au ra i t a lors observé q u e les r e q u é r a n t s é t a ien t 

tous couver t s de pouss iè re mais que p e r s o n n e ne sa igna i t . Il ind iqua que si 

M. M a g o m a d o v avait eu une d é c h i r u r e à l 'oreille il l ' au ra i t r e m a r q u é e 

( p a r a g r a p h e 125 c i -dessus) . N ' a y a n t l u i - m ê m e relevé a u c u n e lésion et les 

d é t e n u s n ' ayan t pas r é c l a m é d 'a ide méd ica l e , M. Dalakichvi l i n ' a u r a i t pas 

eu à appe l e r un m é d e c i n su r - l e -champ. Les d é t e n u s à e x t r a d e r ayan t été 

auss i tô t e m m e n é s , il ne les a u r a i t pas revus d a n s son b u r e a u et n ' au ra i t 

donc pas vu M. Aziev. 

154. C 'es t à la fin de son service q u e , d é c o u v r a n t les man i f e s t an t s 

devan t la pr i son , M. Dalakichvil i au ra i t appr i s qu ' i l y avai t eu une 

ex t r ad i t i on de d é t e n u s . C o m p t e t enu de ses fonct ions, il se sera i t é tonné 

q u e l ' a d m i n i s t r a t i o n ne l 'eût pas mis au c o u r a n t afin qu ' i l p rév ienne la 

veille, c o m m e d ' h a b i t u d e , les d é t e n u s conce rnés . Il exp l iqua à la Cour 

q u ' e n t e m p s n o r m a l u n e notif icat ion écr i te , s ignée et c ache t ée , lui é ta i t 
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ad re s sée pa r le chef du s ec ré t a r i a t de la pr i son , qui gé ra i t les doss iers 

pe r sonne l s des d é t e n u s ; il vérifiait q u a n t à lui les d o c u m e n t s dont il avait 

la cha rge et ind iqua i t l ' heure du d é p a r t à l ' in té ressé pour que celui-ci ait le 

t e m p s de se p r é p a r e r . C e t t e p r o c é d u r e n ' a u r a i t pas é té suivie en l 'espèce. 

155. M. B o u t c h o u k o u r i aff i rma qu ' i l avait é té blessé au pied p a r u n e 

pièce en m é t a l ( p a r a g r a p h e 204 c i -dessous) , q u e sa b lessure avai t sa igné et 

qu ' i l avait auss i tô t r e g a g n é les locaux de l ' a d m i n i s t r a t i o n de la pr ison pour 

se faire so igner . Bien q u e sans g rav i t é , la b lessure a u r a i t nécess i té un 

t r a i t e m e n t d ' u n e d iza ine de j o u r s . 

156. M. Kerdikochvi l i ind iqua q u ' à son ar r ivée à la pr ison il avait appr i s 

q u e les d é t e n u s ne voula ien t pas q u i t t e r leur cel lule , mais que p e r s o n n e ne 

lui avait expl iqué les ra isons de ce refus et de la nécess i té de les t r ans fé re r . 

Ayant suivi le d i r e c t e u r de la pr ison d a n s la cel lule , il a u r a i t é té blessé à la 

m a i n ( p a r a g r a p h e 204 ci-dessous) et sera i t auss i tô t descendu à l ' inf i rmerie . 

D ' a u t r e s a g e n t s p é n i t e n t i a i r e s a u r a i e n t é g a l e m e n t é té blessés et le 

médec in de la pr ison leur a u r a i t d i spensé des soins. 

157. Selon M. Tchikvi ladzé , ap r è s l ' en t r ée du d i r e c t e u r de la pr ison 

d a n s la cel lule , d e u x ou trois d é t e n u s se s e ra i en t d re s sés en hau t des lits 

supe rposés , a r m é s de pièces de m é t a l . L 'un d ' eux a u r a i t visé p lus ieurs fois 

M. Tchikvi ladzé , sans toutefois l ' a t t e i n d r e . U n m e m b r e des forces 

spécia les a u r a i t a lors éca r t é celui-ci pour le p r o t é g e r . Les d é t e n u s les 

plus violents a u r a i e n t é té les q u a t r e p e r s o n n e s don t le d i r e c t e u r a u r a i t 

b r and i les doss iers sce l lés ; deux a u t r e s d é t e n u s a u r a i e n t t e n t é en vain de 

les c a lmer . 

158. M. Tchikvi ladzé e s t i m a q u e les d é t e n u s ava ien t pu ê t r e blessés à 

l ' ins tar des a g e n t s de l 'E ta t , vu la l u t t e au corps à corps qu i s 'é ta i t e n g a g é e 

d a n s la cel lule . 

il. Un membre des forces spéciales du ministère de la Justice 

159. M. Z. C h e c h b é r i d z é exp l iqua que les forces spéciales é t a i en t 

ins ta l lées non loin de la pr ison n" 5, où leurs m e m b r e s pouva ien t se 

r e n d r e en c o u r a n t en l 'espace de dix m i n u t e s . La nui t en ques t ion , il fut 

c h a r g é , avec une q u i n z a i n e de ses col lègues , de n e u t r a l i s e r la s i tua t ion 

d a n s la cellule n" 88. I g n o r a n t la cause du d é s o r d r e , le g r o u p e a u r a i t é té 

immobi l i sé d a n s les escal iers près de la cellule d 'où s 'é levaient du bru i t et 

des cris proférés clans u n e l angue é t r a n g è r e . Le d i r e c t e u r de la pr i son se 

sera i t d i r igé vers la cel lule , mais sera i t r evenu q u e l q u e s m i n u t e s plus t a r d 

en leur d e m a n d a n t d ' in t e rven i r . Ils se s e r a i en t exécu té s et a u r a i e n t 

accompl i leur mission « a p r è s une pe t i t e r é s i s t ance» . Les d é t e n u s 

a u r a i e n t é té m u n i s de pièces de m é t a l et de sor tes de lances f ab r iquées à 

pa r t i r de p a n t a l o n s c o n t e n a n t une masse cons i s t an t e . M. C h e c h b é r i d z é 

ind iqua q u e lui et ses col lègues p o r t a i e n t en effet des cagoules , 

c o n f o r m é m e n t à la règ le . En r evanche , ils n ' ava ien t ni gi le ts ni a u t r e 

é q u i p e m e n t de p ro tec t ion . A r m é s chacun d ' u n e m a t r a q u e en caou tchouc 
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u n i q u e m e n t , ils n ' a u r a i e n t pas eu de bâ tons é l ec t r iques ou d ' a u t r e s a r m e s . 

Ils a u r a i e n t a l longé les d é t e n u s d a n s le couloir et les a u r a i e n t r e m i s aux 

a g e n t s p é n i t e n t i a i r e s avan t de q u i t t e r les l ieux. Le soir, M. C h e c h b é r i d z é 

a u r a i t app r i s p a r la télévision q u e les d é t e n u s ava ien t é t é sor t i s de la 

cellule en vue de leur ex t r ad i t ion . 

160. M. C h e c h b é r i d z é aff irma avoir eu une pe t i t e b lessure 

( p a r a g r a p h e 204 c i -dessous) . Il d é m e n t i t la thèse selon laquel le lui et ses 

col lègues a u r a i e n t b a t t u les r e q u é r a n t s sans pi t ié et les a u r a i e n t insu l tés . 

iii. Représentants du parquet général 

161. La C o u r a e n t e n d u M. L. D a r b a ï d z é et M"" A. Nadaré ichvi l i , 

p r o c u r e u r s s t ag ia i r e s au p a r q u e t g é n é r a l à l ' époque des faits, 

M. P. Mskh i l adzé , d i r e c t e u r des re la t ions i n t e r n a t i o n a l e s au p a r q u e t 

g é n é r a l , et M . N . G a b r i t c h i d z é , e x - p r o c u r e u r g é n é r a l géorg ien . 

162. M. D a r b a ï d z é expl iqua que , sous le cont rô le de M. Mskhi ladzé , 

son s u p é r i e u r , il é ta i t cha rgé de l ' exécut ion de d i f fé ren tes t âches dans le 

cad re de l 'affaire d ' e x t r a d i t i o n l i t igieuse. M. Mskh i l adzé l ' aura i t 

n o t a m m e n t pr ié de r e n d r e visite a u x r e q u é r a n t s en pr i son , de les 

in fo rmer q u e la ques t ion de leur ex t r ad i t i on étai t e x a m i n é e pa r le 

p a r q u e t g é n é r a l et d e leur d e m a n d e r des exp l ica t ions c o n c e r n a n t leur 

na t iona l i t é . Il a u r a i t effectué ce t t e visite le 23 août 2002 avec sa col lègue 

s t ag i a i r e , M m " Nadaré ichvi l i , hors la p ré sence des avocats , puisqu ' i l «ne 

s 'agissai t pas d 'un i n t e r r o g a t o i r e , mais d ' u n e r e c h e r c h e d ' i n fo rma t ions» . 

Ce jou r - l à , ils au ra i en t r e n c o n t r é cinq r e q u é r a n t s s e u l e m e n t . 

163. D a n s une pièce s é p a r é e , M. D a r b a ï d z é au ra i t d ' abo rd d i scu té avec 

M. K h a n t c h o u k a ï e v en russe . Celui-ci au ra i t fourni des in format ions 

o r a l e m e n t , mais a u r a i t refusé de s igner le d o c u m e n t c o r r e s p o n d a n t pour 

conf i rmer fo rme l l emen t ses propos ( p a r a g r a p h e 137 c i -dessus) . Recondui t 

a lors d a n s la salle où se t rouva ien t les a u t r e s d é t e n u s , M. K h a n t c h o u k a ï e v 

a u r a i t dit à ceux-ci q u e l q u e chose en t c h é t c h ô n e . Les d é t e n u s a u r a i e n t 

a lors co l lec t ivement refusé de « d o n n e r les expl ica t ions requ i ses et de 

s igner le d o c u m e n t co r r e spondan t » au mot i f qu ' i l s n ' é t a i e n t pas assis tés 

pa r un avocat et un i n t e r p r è t e de l angue t c h é t c h è n e . 

164. Le d o c u m e n t q u e M. K h a n t c h o u k a ï e v a u r a i t refusé de s igner 

cons t i tue u n e déc la ra t ion explicat ive à l ' i n ten t ion du p r o c u r e u r géné ra l . 

Il c o n t i e n d r a i t les p ropos d e ce r e q u é r a n t , l eque l a u r a i t déc la ré : ê t r e 

t c h é t c h è n e et ê t r e né en 1981 à G r o z n y ; ê t r e ar r ivé en Géorg i e le 4 août 

2002 et avoir é té a r r ê t é pa r les a u t o r i t é s g é o r g i e n n e s ; avoir é té d é t e n u 

q u e l q u e s j o u r s à la pr ison d ' i n s t ruc t ion du m i n i s t è r e de la Sécur i t é , puis 

avoir é t é t r ans fé ré à la pr i son n" 5 de Tbil issi ; avoir é té in formé lors de son 

a r r e s t a t i o n qu ' i l é t a i t a r r ê t é p o u r f r anch i s semen t illégal d e f ron t i è re . Au 

bas de ce t t e pièce, on peut lire : « Le d é t e n u a refusé de s igner ce d o c u m e n t 

et d e m a n d é l ' ass is tance d 'un avocat . » Le d o c u m e n t a é t é é tabl i pa r 

M. L. D a r b a ï d z é , p r o c u r e u r s t ag i a i r e . Selon le procès-verba l de la m ê m e 
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r e n c o n t r e , s igné u n i q u e m e n t pa r M. D a r b a ï d z é et M""' Nadaréicl ivi l i , 

ceux-ci a u r a i e n t en vain t e n t é d ' « o b t e n i r du r e q u é r a n t une déc la ra t ion 

expl icat ive au sujet de son e x t r a d i t i o n » . 

165. Face à ce refus de c o m m u n i q u e r , M. D a r b a ï d z é a u r a i t r e p o r t é la 

discussion afin de pouvoir r e q u é r i r l ' i n te rven t ion d 'un i n t e r p r è t e . 

M. P. Mskh i l adzé , son s u p é r i e u r , se sera i t a r r a n g é avec l ' équipe 

d ' i n s t r u c t e u r s du min i s t è r e de la Sécur i t é ( p a r a g r a p h e 190 ci-dessous) 

p o u r q u ' a p r è s un i n t e r r o g a t o i r e , fixé au 13 s e p t e m b r e 2002, M . D a r b a ï d z é 

pût r e n c o n t r e r les r e q u é r a n t s . M. D a r b a ï d z é au ra i t ainsi eu l ' a s surance 

q u e les avocats et l ' i n t e r p r è t e de langue t c h é t c h è n e se ra ien t sur place. 

166. Le 13 s e p t e m b r e 2002, a c c o m p a g n é de M""' Khér i anova , sa 

col lègue, M. D a r b a ï d z é se serai t r e n d u à la pr ison. Il a u r a i t r e n c o n t r é 

M. T . Saïdaïev, i n t e r p r è t e e m b a u c h é pa r le m i n i s t è r e de la Sécur i t é 

( p a r a g r a p h e 189 c i -dessous) . 11 lui au ra i t exp l iqué (pie, «en ra ison 

d ' u n e p r o c é d u r e d ' ex t r ad i t i on en cours , [il souha i t a i t ] recevoir de la 

par t des d é t e n u s t c h é t c h è n e s des expl ica t ions p e r m e t t a n t d ' é t ab l i r leur 

n a t i o n a l i t é » . L ' i n t e r p r è t e a u r a i t t r a d u i t ces p ropos ma i s , ne conna i s san t 

pas le t c h é t c h è n e , M. D a r b a ï d z é n ' au ra i t pas pu a p p r é c i e r la précision 

de ce t t e t r a d u c t i o n . En r éponse , les r e q u é r a n t s a u r a i e n t r é i t é ré leur 

refus de fournir des in fo rmat ions et de s igner les d o c u m e n t s 

c o r r e s p o n d a n t s rédigés en russe . C e s d o c u m e n t s leur a u r a i e n t 

n é a n m o i n s é té lus. 

167. Les r e p r é s e n t a n t e s des r e q u é r a n t s ayant s ignalé q u e le nom de 

M. D a r b a ï d z é ne figurait sur a u c u n des deux « r e g i s t r e s des v is i teurs 

(ci toyens, avocats et i n s t r u c t e u r s ) de la pr ison n" 5» couvran t 

r e s p e c t i v e m e n t les pér iodes du 5 aoû t au 12 s e p t e m b r e et du 

13 s e p t e m b r e au 17 oc tobre 2002, M. D a r b a ï d z é exp l iqua q u e , le 23 août 

et le 13 s e p t e m b r e 2002, son nom avait é té inscrit non pas sur ces 

r eg i s t r e s , ma i s sur le « r eg i s t r e des e n t r é e s d a n s la salle d ' e n q u ê t e » de la 

pr ison. C o m m e les p r o c u r e u r s n ' ava ien t pas besoin de la issez-passer -

c o n t r a i r e m e n t aux v is i teurs , avocats et i n s t r u c t e u r s - et pouva ien t 

a ccéde r à la pr i son m u n i s de leur badge profess ionnel , son n o m ne 

pouvai t pas , selon lui, f igurer sur les r eg i s t r e s des v i s i teurs m e n t i o n n é s 

p a r les avoca tes . Su ivant la m ê m e logique , si son nom n ' appa ra i s sa i t pas 

sur le « r eg i s t r e des d e m a n d e s de p r é s e n t a t i o n d ' un d é t e n u », c 'é ta i t pa rce 

q u e les deux j o u r s en ques t ion il avait r e t rouvé les r e q u é r a n t s d a n s la salle 

d ' e n q u ê t e , où ils ava ien t é t é a m e n é s à la d e m a n d e des i n s t r u c t e u r s du 

min i s t è r e de la Sécur i t é ( p a r a g r a p h e 190 c i -dessous) . 

168. M. D a r b a ï d z é exp l iqua q u e le m i n i s t è r e de la Justice, cha rgé de 

l ' exécut ion des décis ions d ' ex t r ad i t i on , avait é té avisé auss i tô t de 

l ' adopt ion de la décision du 2 oc tobre 2002 ( p a r a g r a p h e 178 ci-dessous) . 

Le j o u r m ê m e , M . Mskh i l adzé en a u r a i t p e r s o n n e l l e m e n t informé pa r 

t é l éphone les avocats des r e q u é r a n t s devan t les j u r id i c t ions i n t e r n e s et 

leur a u r a i t de surcroî t notifié les décis ions d ' ex t r ad i t i on pa r écr i t . 



ARRÊT CHAMAÏEV ET AUTRES c. GÉORGIE ET RUSSIE 47 

M. D a r b a ï d z é croyait se souvenir qu ' i l s 'é ta i t r e n d u à ce t t e fin à l ' é tude des 

avocats . 

169. Selon M. D a r b a ï d z é , ni le code de p r o c é d u r e péna l e géorg ien ni 

aucun ac te r é g l e m e n t a i r e ne d é t e r m i n a i t , à l ' époque des faits, la 

p r o c é d u r e à suivre pour former un recours con t r e u n e décision 

d ' e x t r a d i t i o n . L 'a r t ic le 259 § 4 du code s u s m e n t i o n n é n'y ferait q u ' u n e 

vague a l lus ion ( p a r a g r a p h e 254 c i -dessous) . C e t t e lacune au ra i t é té 

comblée pa r la j u r i s p r u d e n c e Aliev d e la C o u r s u p r ê m e d e Géorg ie 

( p a r a g r a p h e 258 c i -dessous) . 

170. M . D a r b a ï d z é ind iqua q u ' é t a n t d o n n é les c r i t iques des avocats 

selon lesquel les ni leurs c l ients ni e u x - m ê m e s n ' ava i en t é té in formés de 

la p r o c é d u r e et des décis ions d ' ex t r ad i t i on , il avait pris contact 

en d é c e m b r e 2002 avec M. Saïdaïev, à qu i il avait d e m a n d é d e cert if ier 

par un ac te no ta r i é qu ' i l s 'é ta i t b ien r e n d u en pr ison le 13 s e p t e m b r e 

2002 et avait avisé les r e q u é r a n t s de la p r o c é d u r e d ' ex t r ad i t i on les 

c o n c e r n a n t . Devan t la C o u r , M. D a r b a ï d z é produis i t l 'acte n o t a r i é en 

ques t i on ( p a r a g r a p h e 196 ci-dessous) . 

171. M""' Nadaré ichvi l i conf i rma q u ' a u sein du p a r q u e t g é n é r a l elle 

é ta i t en c h a r g e de l 'affaire d ' e x t r a d i t i o n en cause . Le 23 aoû t 2002, elle 

au ra i t r e n c o n t r é avec M. D a r b a ï d z é c inq des r e q u é r a n t s s e u l e m e n t clans 

la salle d ' e n q u ê t e de la pr i son n" 5 d e Tbil iss i . Face au refus de coopé re r de 

ces cinq p e r s o n n e s , e l l e -même et son col lègue a u r a i e n t r enoncé à 

d e m a n d e r q u e l 'on a m e n â t les a u t r e s r e q u é r a n t s , c o m m e cela é ta i t 

p révu . M""' Nadaré ichv i l i e t M . D a r b a ï d z é s o u h a i t a i e n t a p p a r e m m e n t 

recuei l l i r des in fo rmat ions sur les d a t e s et l ieux de na issance des 

r e q u é r a n t s , ainsi q u e sur leur na t iona l i t é . Ils a u r a i e n t informé les 

in t é res sés qu ' i l s t r ava i l l a ien t , au p a r q u e t g é n é r a l , sur la q u e s t i o n de leur 

ex t r ad i t i on et qu ' i l s n ' é t a i e n t pas des i n s t r u c t e u r s . Au d é b u t , les 

r e q u é r a n t s a u r a i e n t fait s e m b l a n t de ne pas savoir pa r l e r russe , mais 

a u r a i e n t ensu i t e déc la ré d a n s ce t t e l angue qu ' i l s ne voula ien t pas 

r e t o u r n e r en Russ ie et que ce r t a in s d ' e n t r e eux é t a i en t de na t iona l i t é 

g é o r g i e n n e . C e t t e conversa t ion se sera i t dé rou l ée sans avocat ni 

i n t e r p r è t e . 

172. C o n c e r n a n t l ' absence de son n o m sur le r eg i s t r e des v is i teurs de 

la pr i son , M""' Nadaré ichvi l i aff i rma ne pas c o n n a î t r e la p r o c é d u r e d 'accès 

à la pr ison pa rce qu 'e l l e s'y é ta i t r e n d u e pour la p r e m i è r e et la d e r n i è r e 

fois ce jour - l à . 

173. M . Mskh i l adzé , s u p é r i e u r h i é r a r c h i q u e d e M . D a r b a ï d z é et d e 

M""' Nadaré ichv i l i , exp l iqua q u e le p a r q u e t g é n é r a l géorg ien ne s 'étai t 

pas sat isfai t des pièces p r é s e n t é e s pa r les a u t o r i t é s russes à l ' appui de la 

d e m a n d e d ' e x t r a d i t i o n des r e q u é r a n t s , fournies lors de la visite de 

M. O u s t i n o v en Géorg i e ( p a r a g r a p h e s 62 et 63 c i -dessus) . C o n f i r m a n t les 

faits exposés aux p a r a g r a p h e s 62-64, 67-69 et 71-72 ci-dessus, 

M. Mskh i l adzé soul igna que les a u t o r i t é s g é o r g i e n n e s ava ien t d e m a n d é à 
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leurs homologues russes des g a r a n t i e s sé r i euses c o n c e r n a n t le sor t réservé 

aux r e q u é r a n t s en cas d ' ex t r ad i t i on . Il r appe l a qu ' i l ne s 'agissai t pas de 

g a r a n t i e s d ' o rd re géné ra l , mais de g a r a n t i e s individuel les o b t e n u e s pour 

c h a c u n d ' e n t r e e u x , n o m m é m e n t m e n t i o n n é s d a n s les l e t t r e s p e r t i n e n t e s . 

E t a n t d o n n é q u e ces a s s u r a n c e s é m a n a i e n t du p a r q u e t g é n é r a l russe et 

q u e le p a r q u e t s o u t i e n t l ' accusa t ion lors d ' un procès péna l en Russ ie , les 

a u t o r i t é s g é o r g i e n n e s a u r a i e n t eu t o u t e s les ra i sons d e p e n s e r q u e la pe ine 

cap i t a l e ne sera i t pas requ ise à l ' encont re des r e q u é r a n t s . Elles a u r a i e n t 

é g a l e m e n t pr is en c o m p t e le fait q u ' u n m o r a t o i r e su r la pe ine cap i ta le 

é tai t en v igueur en Russie depu i s 1996 et q u e l ' appl ica t ion de ce t t e pe ine 

é ta i t i n t e rd i t e pa r l ' a r rê t de la C o u r cons t i t u t ionne l l e du 2 février 1999. En 

proie à « q u e l q u e s d o u t e s » , les a u t o r i t é s g é o r g i e n n e s a u r a i e n t requis le 

m ê m e type de g a r a n t i e s con t r e les t r a i t e m e n t s i n h u m a i n s ou d é g r a d a n t s . 

Ce n 'es t q u ' a p r è s avoir o b t e n u des a s su rances sa t i s fa i san tes q u e le 

p a r q u e t géné ra l géorg ien a u r a i t p rocédé à l ' e x a m e n de la d e m a n d e 

d ' e x t r a d i t i o n . 

174. M. Mskh i l adzé , sans n ier q u e le p a r q u e t g é n é r a l eût envoyé aux 

a u t o r i t é s russes les p h o t o g r a p h i e s des r e q u é r a n t s pr ises en Géorg ie , 

re je ta f e r m e m e n t la thèse selon laquel le la pa r t i e russe au ra i t ut i l isé ces 

m ê m e s p h o t o g r a p h i e s d a n s sa d e m a n d e d ' e x t r a d i t i o n ou d a n s les doss iers 

à l ' appui de c e t t e d e m a n d e . Les a u t o r i t é s russes a u r a i e n t en effet p rodu i t 

les p h o t o g r a p h i e s des r e q u é r a n t s f igurant sur les fo rmula i r e s n" 1 (voir la 

note au bas de la page 21 ci-dessus) . Selon M. Mskh i l adzé , ce t t e thèse 

s ' exp l ique ra i t p a r le fait q u e , à la d e m a n d e d e l ' équ ipe d ' i n s t r u c t e u r s du 

m i n i s t è r e de la Sécur i t é cha rgée de l 'affaire de violat ion de f ront iè re , le 

parquet g é n é r a l a u r a i t formé a u p r è s de la p a r t i e ru s se , en ve r tu de la 

C o n v e n t i o n de Minsk , une d e m a n d e d ' a s s i s t ance d a n s ce t t e affaire 

p é n a l e . C e t t e d e m a n d e , à laquel le é ta i t jointe des p h o t o g r a p h i e s des 

r e q u é r a n t s et des relevés d ' e m p r e i n t e s d ig i ta les , aura i t visé 

l ' ident if icat ion des in té ressés et au ra i t é té fo rmulée à la fin du mois 

d ' aoû t 2002. La d e m a n d e d ' ex t r ad i t i on - a c c o m p a g n é e des p h o t o g r a p h i e s 

des r e q u é r a n t s et d ' a u t r e s d o c u m e n t s - ayan t é t é soumise le 6 août 2002, 

il ne pouvai t selon M. Mskhi ladzé s 'agir des m ê m e s photographies. 

175. C o n c e r n a n t l ' identif icat ion des r e q u é r a n t s e x t r a d é s , 

M. Mskh i l adzé exp l iqua q u e les o r d o n n a n c e s re la t ives à leur mise en 

e x a m e n en Russie c o m p o r t a i e n t leurs vra is n o m s et q u e les in té ressés eux-

m ê m e s n ' ava ien t j a m a i s con t e s t é ce fait. Ils a u r a i e n t pa r a i l leurs é té 

identif iés au moyen d ' ac tes d ' ident i f ica t ion é tab l i s en Russ ie , de 

p h o t o g r a p h i e s , de pièces d ' i den t i t é et de fo rmula i r e s n" 1, p rodu i t s pa r les 

a u t o r i t é s russes . De surc ro î t , selon le m i n i s t è r e géorg ien de la J u s t i c e , ces 

p e r s o n n e s ne posséda ien t pas et n ' ava ien t j a m a i s possédé la na t i ona l i t é 

g é o r g i e n n e . Le m i n i s t è r e c h a r g é des Réfugiés au ra i t pa r a i l leurs ind iqué 

qu ' e l l e s ne f igura ient pas su r la liste des réfugiés . Ainsi , les décis ions 

d ' e x t r a d i t i o n du 2 oc tobre 2002 n ' a u r a i e n t pas é t é le fruit d ' une p r o c é d u r e 
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hâ t ive . P e n d a n t d e u x mois , le p a r q u e t g é n é r a l a u r a i t é tud ié 

m i n u t i e u s e m e n t les pièces p rouvan t que les r e q u é r a n t s é t a i en t accusés de 

c r imes g raves en Russ ie , qu ' i l s é t a i en t de na t i ona l i t é russe et qu ' i ls é t a i en t 

p ro t égés pa r des g a r a n t i e s sé r ieuses o b t e n u e s a u p r è s des a u t o r i t é s russes . 

176. M. Mskh i l adzé e s t i m a que la p r o c é d u r e d ' e x t r a d i t i o n s 'étai t 

dé rou lée d a n s la t r a n s p a r e n c e . Les p r o c u r e u r s s t ag ia i r e s , supervisés par 

lui, a u r a i e n t à sa d e m a n d e avisé les r e q u é r a n t s de la p r o c é d u r e 

d ' e x t r a d i t i o n et a u r a i e n t o b t e n u des in fo rma t ions sur leur na t iona l i t é . 

Les r e q u é r a n t s a u r a i e n t p a r a i l leurs é té t e n u s in formés p a r le biais des 

méd ia s . M. Mskh i l adzé déc la ra q u e les avocats des r e q u é r a n t s e x t r a d é s 

a u r a i e n t pu en conséquence se prévalo i r de l 'ar t ic le 259 § 4 du code de 

p r o c é d u r e péna le ( p a r a g r a p h e 254 ci-dessous) et saisir un t r ibuna l à 

n ' i m p o r t e quel s t ade de la p r o c é d u r e , d ' a u t a n t q u ' u n tel r ecour s a u r a i t 

eu un effet suspens i f sur l ' exécut ion des décisions d ' ex t r ad i t i on . 

M. Mskh i l adzé concéda toutefois qu ' i l ne connaissa i t pas les cas d ' u sage 

de l 'ar t ic le 259 § 4 a n t é r i e u r s à l 'affaire Aliev ( p a r a g r a p h e 258 ci-dessous) . 

Il r a p p e l a q u e , à la su i te de l ' a r rê t de la C o u r s u p r ê m e d a n s ce t t e affaire, 

t rois r e q u é r a n t s ava ien t pu c o n t e s t e r la décis ion d ' e x t r a d i t i o n d o n t ils 

faisaient l 'objet ( p a r a g r a p h e s 83 et 84 c i -dessus) . 

177. Q u a n t à l 'accès aux doss iers d ' ex t r ad i t i on , M. Mskh i l adzé 

exp l iqua q u e les avocats des r e q u é r a n t s ava ien t d e m a n d é à en p r e n d r e 

conna i s sance , ma i s q u e cela l eur avait é t é refusé au mot i f q u e les ag en t s 

du p a r q u e t g é n é r a l c h a r g é s de l 'affaire avaient e u x - m ê m e s besoin 

d ' é t u d i e r ces doss iers . En tout é t a t de cause , selon M. Mskh i l adzé , les 

avocats n ' a u r a i e n t pu les consu l t e r que s'ils ava ien t décidé de saisir un 

t r ibuna l pour se p l a ind re de la p r o c é d u r e d ' ex t r ad i t i on . 

178. M. Mskh i l adzé aff irma q u e le 2 oc tobre 2002, vers 13 heu re s , il 

avait p e r s o n n e l l e m e n t t r a n s m i s copie des décisions d ' e x t r a d i t i o n - pr ises 

le j o u r m ê m e à midi - à la p e r s o n n e c o m p é t e n t e du min i s t è r e de la J u s t i c e , 

en vue de leur exécu t ion . Il a u r a i t é g a l e m e n t informé de ces décis ions , par 

t é l é p h o n e , M " Khid jakadzé et G a b a ï d z é ( p a r a g r a p h e s 212 et su ivan ts 

c i -dessous) , avocats des r e q u é r a n t s . N ' a r r i v a n t pas à j o i n d r e M ' ' A r a b i d z é , 

il a u r a i t d e m a n d é à ses confrères de lui t r a n s m e t t r e la nouvel le . Ensu i t e , il 

a u r a i t fait pa rven i r aux avocats u n e l e t t r e avec copie des décis ions en 

a n n e x e . M. Mskh i l adzé a soumis à la C o u r une copie de ce t t e l e t t r e de 

not if icat ion, laquel le ind ique aussi aux avocats qu ' i l leur est loisible de 

saisir un t r i buna l d a n s l ' in té rê t de leurs c l ien ts . Ne pouvant l 'envoyer par 

té lécopie en ra ison de p r o b l è m e s d 'é lec t r ic i té - r é c u r r e n t s en Géorg ie -

M. Mskh i l adzé a u r a i t c h a r g é M. D a r b a ï d z é de dépose r la l e t t r e à l ' é tude 

des avocats ( p a r a g r a p h e 168 c i -dessus) . Ceux-ci é t a n t absen t s , 

M. D a r b a ï d z é aura i t r emis le pli à u n employé du cab ine t . La copie de la 

l e t t re p r o d u i t e pa r M. Mskh i l adzé por te en bas de page une s i g n a t u r e 

p r e s q u e e n t i è r e m e n t effacée et illisible, p r é c é d é e de la m e n t i o n «cert i f ie 

avoir reçu le 2 oc tobre 2002» . 
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179. M. Mskh i l adzé re je ta c a t é g o r i q u e m e n t la thèse des avocats 

p réc i t és selon laquel le l ' ex t rad i t ion a u r a i t eu lieu en secre t . Il e s t i m a q u e 

c o m m e a u c u n e d a t e d ' exécu t ion ne f igurai t sur les décis ions d ' ex t r ad i t i on , 

les avocats ava ien t d isposé d ' un déla i suffisant, e n t r e le 2 et le 4 oc tobre , 

pour saisir un t r i buna l . 

180. Q u a n t à l 'é ta t p r é t e n d u m e n t a l a r m a n t de M. A/.iev, 

M. Mskh i l adzé n ' é c a r t a pas la possibil i té qu ' i l eû t é té blessé d u r a n t 

l ' incident ayan t opposé les d é t e n u s aux forces spécia les et que les 

j o u r n a l i s t e s n ' eus sen t pas voulu le f i lmer à l ' aé ropor t . Il ind iqua q u ' e n 

tou t é t a t de cause les r e p r é s e n t a n t s de la Cro ix -Rouge ava ien t r e n d u 

visi te à chacun des r e q u é r a n t s à l ' aé ropor t . La télévision russe a u r a i t 

ensu i t e m o n t r é M. Aziev, filmé au m o m e n t de son i nca rcé ra t i on . 

181. M. Mskh i l adzé re j e t a l ' a r g u m e n t de M1' M o u k h a c h a v r i a selon 

lequel la mise en d é t e n t i o n des r e q u é r a n t s avait é té d i r e c t e m e n t liée au 

dépôt pa r M. Ous t i nov de la d e m a n d e d ' ex t r ad i t i on les c o n c e r n a n t . 

182. M. G a b r i t c h i d z é r e l a t a q u e , le 6 août 2002, M. Ous t i nov s 'é ta i t 

r e n d u en Géorg ie avec son adjoint , p lus ieurs a g e n t s du p a r q u e t g é n é r a l 

russe et u n e ga rde spécia le . Le pr inc ipa l objet de sa visite a u r a i t é té de 

d é b a t t r e de la s i tua t ion a l a r m a n t e qui prévala i t d a n s la vallée de 

l 'ankissi en Géorg ie , l imi t rophe de la T c h é t c h é n i e . P a r la m ê m e occasion, 

il a u r a i t soumis la d e m a n d e d ' ex t r ad i t i on des r e q u é r a n t s , a c c o m p a g n é e 

de ce r t a ins d o c u m e n t s . M. Gab r i t ch idzé a u r a i t d ' e m b l é e re je té ce t t e 

d e m a n d e , pour les ra i sons exposées aux p a r a g r a p h e s 62 et 63 ci-dessus. 

M. O u s t i n o v n ' a u r a i t pas con te s t é ce t t e décision mais au ra i t toutefois 

d e m a n d é l ' accé léra t ion de la p r o c é d u r e . 

183. Selon M. Gabr i t ch idzé , la p rocédure d ' e x t r a d i t i o n se se ra i t 

dé rou l ée d a n s la plus g r a n d e t r a n s p a r e n c e dès lors q u e les méd ia s en 

pa r l a i en t et que le p a r q u e t g é n é r a l o rgan i sa i t r é g u l i è r e m e n t des 

conférences de p resse à ce sujet. D u r a n t ce t t e p r o c é d u r e , des g a r a n t i e s 

f e rmes con t r e la pe ine capi ta le et les t r a i t e m e n t s i n h u m a i n s et 

d é g r a d a n t s , ainsi q u e l ' a s su rance q u e les e x t r a d é s bénéf ic ie ra ien t de 

l ' ass is tance des avoca ts , a u r a i e n t é té o b t e n u e s a u p r è s des au to r i t é s 

russes . De plus, il a u r a i t é té t enu c o m p t e du fait q u ' u n m o r a t o i r e sur la 

pe ine cap i t a l e é ta i t en v igueu r en Russ ie depu i s 1996 et q u e l ' appl ica t ion 

de ce t t e pe ine n ' é t a i t g u è r e possible depu i s l ' a r rê t de la C o u r 

cons t i tu t ionne l l e du 2 février 1999. M. G a b r i t c h i d z é l u i - m ê m e , en t a n t 

q u e p r o c u r e u r g é n é r a l , n ' au r a i t eu a u c u n e ra ison de d o u t e r de la 

crédibi l i té des g a r a n t i e s d o n n é e s pa r un E t a l m e m b r e du Consei l de 

l 'Europe . 

184. Ayant cons t a t é que les é l é m e n t s en sa possession p e r m e t t a i e n t de 

consen t i r à l ' ex t rad i t ion de cinq r e q u é r a n t s , il a u r a i t appe lé son 

homologue russe , qu ' i l a u r a i t pr ié de superv i se r p e r s o n n e l l e m e n t la 

p r o c é d u r e d ' i n s t ruc t ion en Russie et de veil ler à ce q u e les dro i t s 

p r o c é d u r a u x de ces p e r s o n n e s soient p l e i n e m e n t r e spec tés . Il a u r a i t 
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m ê m e pris con tac t pa r t é l é p h o n e avec M. Fr id inski , adjoint du p r o c u r e u r 

g é n é r a l russe , cha rgé de la région du C a u c a s e du Nord , qui lui au ra i t 

fourni des g a r a n t i e s verba les et l ' au ra i t r a s s u r é en faisant r é fé rence aux 

g a r a n t i e s déjà d o n n é e s pa r écri t . 

185. U n e fois l ' ex t r ad i t ion de cinq r e q u é r a n t s déc idée , l ' exécut ion de 

ce t t e m e s u r e n ' a u r a i t d é p e n d u que de l 'arr ivée de l 'avion russe . 

M. Gab r i t ch idzé au ra i t cha rgé M. Mskhi ladzé de faire c o n n a î t r e 

i m m é d i a t e m e n t ce l t e décis ion aux avocats des r e q u é r a n t s . In fo rmés , 

ceux-ci a u r a i e n t en effet pu c o n t e s t e r l ' ex t r ad i t ion devan t les t r i b u n a u x . 

M. G a b r i t c h i d z é re leva toutefois q u e le code de p r o c é d u r e péna le 

con tena i t sur ce point une seule d ispos i t ion qu i , fo rmulée de manière 
g é n é r a l e , ne fixait ni la p r o c é d u r e ni les déla is d 'exerc ice du r ecour s e t ne 

dés igna i t pas le t r ibuna l c o m p é t e n t . Il concéda que , c o m p t e t enu d ' une 

tel le c a r e n c e législative et en l ' absence to ta le de p r a t i q u e , le fait q u ' u n 

t r i buna l n 'eû t pas é té saisi n ' é t a i t pas e n t i è r e m e n t i m p u t a b l e aux 

avocats . E n t r e 1996 (da te de l ' en t r ée en v igueur de la C o n v e n t i o n de 

Minsk à l ' égard de la Géorg ie ) et oc tobre 2002, il n'y a u r a i t eu en 

Géorg ie a u c u n cas de recours jud ic ia i r e con t re une décision 

d ' ex t r ad i t i on . M. Gab r i t ch idzé mit l 'accent sur la nécess i té de r é fo rmer 

la légis la t ion g é o r g i e n n e en la m a t i è r e . 

186. Vu les r u m e u r s c o n c e r n a n t la m o r t de M. Aziev, M. Gab r i t ch idzé 

a u r a i t appe lé ses col lègues russes , et M. Fr id inski lui a u r a i t a s su ré q u e ce 

d é t e n u é ta i t bien vivant et en bonne s a n t é . P a r la su i t e , il au ra i t 

r é g u l i è r e m e n t r appe lé M. Fr id insk i , qu i l ' aura i t informé du d é r o u l e m e n t 

de la p r o c é d u r e , a l lant j u s q u ' à lui fourni r des dé ta i l s t rès précis . Ce la 

a u r a i t p e r m i s à M. G a b r i t c h i d z é de pense r q u e M. Fr id inski suivait 

l 'affaire de p rès et survei l lai t c o m m e p romis la s i t ua t i on des r e q u é r a n t s . 

En conclusion, M. G a b r i t c h i d z é sou t in t q u e , si les a u t o r i t é s géo rg iennes 

ava ien t eu l ' i n ten t ion de s o u m e t t r e les r e q u é r a n t s à u n e ex t r ad i t i on 

a r b i t r a i r e , elles les a u r a i e n t r emis le 6 aoû t 2002 à M. Ous t inov , qu i é ta i t 

a c c o m p a g n é ce jour - l à d ' u n e g a r d e spécia le à cet effet ( p a r a g r a p h e 182 

c i -dessus) . 

iv. L instructeur en chef chargé de l 'affaire relative à la violation de frontière 

187. Agen t du m i n i s t è r e de la Sécu r i t é , M. Bakachvi l i a di r igé une 

équ ipe d ' i n s t r u c t e u r s d a n s la p r o c é d u r e pour violat ion de f ront ière 

d i l igen tée c o n t r e les r e q u é r a n t s . Il a p e r s o n n e l l e m e n t t r a i t é les doss iers 

de M M . K h a n l c h o u k a ï e v , Guéloga ïev , Khachiev , M a g o m a d o v , 

B a ï m o u r z a ï e v et Adaïev . P a r m i ceux-ci , seul M. Ada ïev a u r a i t possédé un 

passepor t soviét ique ; ce d o c u m e n t a t t e s t a i t qu ' i l se n o m m a i t Aslan 

Le tch iév i tch Adaïev , é ta i t de n a t i o n a l i t é russe et é ta i t né le 22 ju i l le t 

1968. L ' iden t i t é des a u t r e s r e q u é r a n t s p réc i t é s a u r a i t d ' abord été 

d é t e r m i n é e sur la base de leurs p rop res déc l a ra t ions . Ensu i t e , une 

d e m a n d e d ' a s s i s t ance en m a t i è r e péna le a u r a i t é té ad re s sée aux 
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a u t o r i t é s russes p a r l ' i n t e r m é d i a i r e du p a r q u e t g é n é r a l ( p a r a g r a p h e 174 

c i -dessus) . Les «procès -ve rbaux d ' ident i f ica t ion par un t ie rs à l 'a ide de 

p h o t o g r a p h i e s » , les dépos i t ions de voisins et p roches des r e q u é r a n t s ainsi 

que d ' a u t r e s d o c u m e n t s , fournis pa r les au to r i t é s russes , a u r a i e n t p e r m i s 

d ' é t ab l i r q u e M. Khano ïev é ta i t K h a n t c h o u k a ï e v A s l a n b c g Atouïev i tch , 

q u e M. Mirjoïev s 'appela i t Gué loga ïev Rous lan A k h m c d o v i t c h , q u e 

M. Khach iev se n o m m a i t Moulkoïev B e k k h a n Séic lkhatanévi tch , q u e 

M. O u s m a n o v é ta i t M a g o m a d o v A k h m a d Letchiévi tch cl que 

M. Ba ïmourza ï ev s 'appelai t A lkhanov Khouse in Movladinévi tch . 

188. Au sujet du secre t e n t o u r a n t leur iden t i t é rée l le , les r e q u é r a n t s 

a u r a i e n t s o u t e n u devan t l ' i n s t ruc t eu r qu ' i l s c r a igna i en t q u e leurs p a r e n t s 

et p roches res tés en T c h é t c h é n i e fussent pe r sécu té s . Ils a u r a i e n t avoué 

qu ' i l s avaient é té a r m é s lois du f r anch i s sement de la f ront ière 

g é o r g i e n n e et a u r a i e n t coopéré d u r a n t l ' ins t ruc t ion . Ils n ' a u r a i e n t pas 

exp l i c i t emen t (ait pa r t de leur peur , mais a u r a i e n t s i m p l e m e n t déc la ré 

p lus ieurs fois qu ' i ls ne voula ien t pas ê t r e e x t r a d é s vers la Russie . 

189. L ' ins t ruc t ion a u r a i t é té condu i t e d a n s la l angue t c h é t c h è n e , avec 

l ' ass is tance de M. Saïdaïev, i n t e r p r è t e e m b a u c h é p o n c t u e l l e m e n t sur la 

base d ' un c o n t r a t d e t ravai l . Les r e q u é r a n t s se s e r a i en t tous t rès b ien 

e x p r i m é s en russe e t , en d e h o r s des i n t e r r o g a t o i r e s , a u r a i e n t d i scu té 

avec l ' i n t e rp rè t e d a n s c e t t e m ê m e l angue . 

190. M. Bakachvil i expl iqua q u ' u n j o u r il s 'é ta i t t rouvé d a n s la salle 

d ' e n q u ê t e de la pr ison n" 5 avec l ' i n t e rp rè t e et les avocats des r e q u é r a n t s 

dont il t r a i t a i t les doss iers . Les a u t r e s i n s t r u c t e u r s de son équ ipe a u r a i e n t 

t ravai l lé avec d ' a u t r e s r e q u é r a n t s d a n s des salles vois ines . L ' i n t e r p r è t e 

au ra i t assis té chacun des i n s t r u c t e u r s à tour de rôle. En q u i t t a n t la sal le, 

il au ra i t r e n c o n t r é M. Darba ïd / .é , a c c o m p a g n é d ' u n e col lègue, qui lui 

au ra i t ind iqué q u ' u n e d e m a n d e d ' e x t r a d i t i o n des r e q u é r a n t s é ta i t 

e x a m i n é e au p a r q u e t g é n é r a l et qu ' i l avai t besoin d ' ob ten i r des 

in fo rmat ions sur leur na t i ona l i t é . M. Bakachvi l i a u r a i t r é p o n d u qu ' i l ne 

lui a p p a r t e n a i t pas de c h a r g e r l ' i n t e rp rè t e ou les avocats d ' ass i s te r le 

p r o c u r e u r clans ce t t e t âche . Il lui aura i t conseil lé de s ' a r r a n g e r 

d i r e c t e m e n t avec eux. 

191. M. Bakachvil i conf i rma q u e , c o n t r a i r e m e n t à un i n s t r u c t e u r , un 

p r o c u r e u r n ' a pas besoin d ' un la issez-passer et peut accéde r à la pr ison 

avec son badge profess ionnel . 

c) Faits exposés par l'interprète 

192. M. T . Saïdaïev, é t u d i a n t en droi t i n t e r n a t i o n a l , conf i rma avoir é té 

e m b a u c h é c o m m e i n t e r p r è t e pa r l ' équipe d ' i n s t ruc t ion du min i s t è r e de la 

Sécur i t é . Il déc la ra avoir r e n c o n t r é M. D a r b a ï d z é à la pr ison n" 5 une seule 

fois, le 13 s e p t e m b r e 2002 ( p a r a g r a p h e 166 c i -dessus) . Ce jour-là, se 

t rouvan t d a n s la salle d ' e n q u ê t e avec cinq ou six d é t e n u s t c h é t c h è n e s , 
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M. D a r b a ï d z é , a c c o m p a g n é d ' une col lègue, au ra i t ind iqué qu' i l 

r e p r é s e n t a i t le p a r q u e t g é n é r a l . Il lui a u r a i t exp l iqué en géorg ien qu ' i l 

s 'occupai t d ' une affaire d ' e x t r a d i t i o n et qu ' i l avai t besoin d ' i n fo rma t ions 

c o n c e r n a n t la na t i ona l i t é des d é t e n u s en ques t ion ( p a r a g r a p h e 166 

c i -dessus) . M. D a r b a ï d z é lui a u r a i t pa r a i l leurs d e m a n d é où il avait 

appr i s à p a r l e r auss i b ien le géo rg i en et le t c h é t c h è n e . C o n s i d é r a n t qu ' i l 

s 'é ta i t agi jusque- là d 'une p r é s e n t a t i o n , M. Saïdaïev a u r a i t d e m a n d é au 

p r o c u r e u r ce qu ' i l voulai t qu ' i l t r a d u i s e t rès c o n c r è t e m e n t a u x d é t e n u s . 

M. D a r b a ï d z é lui a u r a i t a lors d e m a n d é si les r e q u é r a n t s é t a i e n t d 'accord 

pour lui fournir les in fo rma t ions nécessa i res à l ' é t ab l i s semen t de leur 

na t iona l i t é . L ' i n t e r p r è t e a u r a i t t r a d u i t ce t t e ques t ion en t c h é t c h è n e . Les 

d é t e n u s a u r a i e n t r é p o n d u qu ' i l s ne l ivrera ien t a u c u n e in fo rma t ion à ce 

sujet . M. D a r b a ï d z é se ra i t p a r t i auss i tô t a p r è s avoir e n t e n d u la 

t r a d u c t i o n de ce t t e r éponse . 

193. Les avocats n ' a u r a i e n t pas é té p r é s e n t s lors de c e t t e discussion et 

a u c u n e n t r e t i e n individuel avec les r e q u é r a n t s n ' au ra i t é té condui t par le 

p r o c u r e u r . M. D a r b a ï d z é a u r a i t j u s t e d e m a n d é à M. Saïdaïev de poser la 

ques t ion p réc i t ée aux d é t e n u s et a u r a i t q u i t t é la salle à la su i te de leur 

refus. Il ne leur a u r a i t r e m i s a u c u n d o c u m e n t . Ce jour - là , M. Saïdaïev 

a u r a i t r e n d u à M. D a r b a ï d z é un service p u r e m e n t ponc tue l , en d e h o r s d e 

t ou t e re la t ion con t rac tue l l e ou amica le . 

194. Lors de l ' ins t ruc t ion , les r e q u é r a n t s a u r a i e n t p lus i eu r s fois 

évoqué e n t r e eux, en t c h é t c h è n e , une p r o c é d u r e d ' e x t r a d i t i o n ; selon 

M. Saïdaïev, ce seul t e r m e l eu r faisait peu r . Ces discussions a u r a i e n t 

tou jours é té e m p r e i n t e s de d o u t e s et de suppos i t ions . Lors d 'une 

r e n c o n t r e a n t é r i e u r e au 13 s e p t e m b r e 2002, M. Bakachvi l i au ra i t 

q u e s t i o n n é les r e q u é r a n t s sur leurs souha i t s et sur leur besoin de voir u n 

médec in . Les d é t e n u s a u r a i e n t r é p o n d u q u e tout ce qu ' i l s s o u h a i t a i e n t 

c 'é ta i t de ne pas ê t r e e x t r a d é s . Ils a u r a i e n t exp l iqué qu ' i ls r e g a r d a i e n t la 

télévision d a n s leur cel lule et e n t e n d a i e n t dire qu ' i l s p o u r r a i e n t ê t r e 

e x t r a d é s vers la Russ ie . 

195. Au sujet de l 'acte n o t a r i é du 6 d é c e m b r e 2002 ( p a r a g r a p h e 170 

ci-dessus) , M. Saïdaïev exp l iqua q u ' à la su i te de leur e n t r e v u e du 

13 s e p t e m b r e 2002 M. D a r b a ï d z é lui avai t r e n d u visite à son domic i le et 

lui avai t d e m a n d é de cert i f ier devan t n o t a i r e q u ' e n sa p ré sence il avait 

r e n c o n t r é les r e q u é r a n t s et q u e ceux-ci ava ien t refusé de d i scu te r . 

M. D a r b a ï d z é avai t a p p a r e m m e n t besoin de ce t t e a t t e s t a t i o n en raison 

de p r o b l è m e s avec sa h i é r a r ch i e . 

196. D a n s l 'acte no t a r i é en ques t ion , in t i tu lé « D é c l a r a t i o n à 

l ' i n ten t ion du v ice-minis t re de la J u s t i c e » et réd igé à la m a i n par 

M. Saïdaïev, celui-ci a t t e s t e : 

«Le 13 septembre 2002, à la prison n" 5 de Tbilissi, j 'assistai en tant qu ' interprète les 

instructeurs du ministère de la Sécurité dans le cadre de l'affaire de M. A. Adaïcv, 

M. T. Baïmourzaïev et d 'autres personnes (treize personnes au total). Une fois le 
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travail (les instructeurs terminé, M. L. Darbaïdzé, procureur stagiaire au département 

des relations internationales du parquet général, se présenta pour questionner ces 

détenus tehétehènes. Il les informa d'abord que la question de leur extradition faisait 

l'objet d'un examen par le parquet général et leur demanda ensuite de lui fournir les 

explications nécessaires à l'établissement de leur nationalité. Les détenus tehétehènes 

refusèrent, sur quoi M. Darbaïdzé dressa un procès-verbal et le leur soumit pour 

signature. Les détenus refusèrent de signer ce document. I.e procureur et les détenus 

communiquaient par mon intermédiaire.» 

197. M. Saïdaïev exp l iqua à la C o u r cpte, devan t no ta i r e , M. D a r b a ï d z é 

lui avait d ic té ce t ex t e . Il déc l a r a avoir eu tor t de ne pas p r ê t e r a t t e n t i o n à 

la p h r a s e sur l ' ex t rad i t ion qui avait é té glissée d a n s le t e x t e . M. D a r b a ï d z é 

lui ayant dit qu ' i l devait jus te conf i rmer sa p ré sence en prison le 

113 s e p t e m b r e 2002 ainsi q u e le refus des r e q u é r a n t s de fournir des 

in fo rmat ions , M. Saïdaïev s 'é ta i t concen t r é sur ces deux poin ts et avait 

négl igé le res te du t ex t e , i gnoran t q u e cela p r e n d r a i t de l ' amp leu r . 

198. En conclus ion, M. .Saïdaïev soul igna que , le 13 s e p t e m b r e 2002, 

M. D a r b a ï d z é n 'avai t pas , avec son ass i s t ance , informé les r e q u é r a n t s de 

la p r o c é d u r e d ' ex t r ad i t i on . 

d) Faits exposés par l'expert médical 

199. M. K. Akhalka ts ichvi l i passa en revue les r a p p o r t s qu ' i l avai t 

r e n d u s le 4 oc tobre 2002, a p r è s avoir e x a m i n é M M . K h a n t c h o u k a ï e v , 

Guéloga ïev , Khachiev , Issaïev et Ba ïmourza ï ev , r e q u é r a n t s , 

M. C h e c h b é r i d z é , m e m b r e des forces spéciales , et M M . Kerdikochvi l i , 

Dalakichvil i , Boutchot ikour i , Samadachvi l i et Kovzir idzé, a g e n t s 

p é n i t e n t i a i r e s . Il exp l iqua q u e , ag i s san t sur ins t ruc t ion du d é p a r t e m e n t 

p é n i t e n t i a i r e du min i s t è r e d e la J u s t i c e , il avai t é g a l e m e n t pris en 

c o m p t e d a n s ces r a p p o r t s les c o n s t a t a t i o n s du médec in de la pr ison n" 5. 

200. Il ressor t des r a p p o r t s en ques t i on q u e M. K h a n t c h o u k a ï e v avai t 

une lésion au côté droi t , de n o m b r e u s e s ecchymoses localisées sur le dos et 

les épau les , m e s u r a n t r e spec t ivement 9 x 1 cm, 9 x 4 cm, 6 x 3 c m , 

3 , 5 x 3 cm, 5 x 1 cm, 4,5 x 1 cm, 12 x 1 cm, 12,2 x 1 cm, 10 x 1 cm et 

1 0 x 0 , 8 cm, cinq ecchymoses su r le visage ( a u t o u r du nez cl des lèvres) , 

et une ecchymose sur le genou dro i t . M. Gué loga ïev avait cinq ecchymoses 

sur le front, m e s u r a n t r e spec t ivemen t 2 x 0,5 cm, 1 x 0,1 cm, 0,5 x 0,1 c m , 

2,5 x 0,2 cm et 3 x 0,8 cm, u n e ecchymose de 3 x 2 cm sur la joue, u n e 

ecchymose de 4 x 1,5 cm a u t o u r de la m â c h o i r e et une ecchymose de 

4 x 3 cm sur l ' épaule d r o i t e . M. M a g o m a d o v avait une ecchymose d e 

3 x 1 cm sur le front, une ecchymose de 4 x 3 cm sur la joue, une 

ecchymose couvran t e n t i è r e m e n t une orei l le , une ecchymose de 4 x 4 cm 

sur la t e m p e d ro i t e , des ecchymoses a u t o u r des a r t i cu l a t ions des po igne t s , 

une ecchymose de 22 x 2 cm au côté g a u c h e et une ecchymose de 5 x 2 cm 

sur le genou g a u c h e (voir les déc l a r a t i ons des r e q u é r a n t s au 

p a r a g r a p h e 125 c i -dessus) . 



ARRÊT CHAMAÏEV ET AUTRES c. GÉORGIE ET RUSSIE 55 

201 . Les lésions subies par M M . K h a n t c h o u k a ï e v , Gué loga ïev et 

M a g o m a d o v r é s u l t e r a i e n t de coups por t é s avec des objets d u r s et ob tus 

et d a t e r a i e n t en effet du 4 oc tobre 2002. Elles se r a n g e r a i e n t d a n s la 

ca tégor ie des lésions légères non d o m m a g e a b l e s p o u r la s a n t é . 

202. M M . Khach iev et Ba ïmourza ï ev n ' a u r a i e n t fo rmulé a u c u n e 

p la in te et n ' a u r a i e n t p r é s e n t é a u c u n e m a r q u e de coup ou de violence. 

203. M. Issaïev avai t un large h é m a t o m e a u t o u r de l 'œil dro i t et deux 

ecchymoses sur le front, m e s u r a n t c h a c u n e 1 x 1 cm ( p a r a g r a p h e 125 

c i -dessus) . Ces lésions r é s u l t e r a i e n t de coups por t é s avec des objets du r s 

et ob tus et se r a n g e r a i e n t d a n s la ca tégor ie des lésions légères non 

d o m m a g e a b l e s pour la s a n t é . 

204. M. Kerdikochvi l i avait une b lessure de 6 x 0,1 cm à l ' épaule droi te 

et deux b lessures , de 0,5 x 1 cm et 0,3 x 0,1 cm, a u t o u r du poigne t gauche . 

Ces lésions r é s u l t e r a i e n t de coups por t é s p a r un objet t r a n c h a n t , 

d a t e r a i e n t du 4 oc tobre 2002 et se r a n g e r a i e n t d a n s la ca tégor ie des 

lésions légères non d o m m a g e a b l e s pour la s a n t é . M. C h c c h b é r i d z é avait 

a p p a r e m m e n t des d o u l e u r s en m a r c h a n t . Il avait deux ecchymoses de 

3 x 2,5 cm et de 0,8 x 0,5 cm à la cheville g a u c h e , qu i é t a i t p a r a i l leurs 

enflée. M. Dalakichvi l i avait l ' a r t i cu la t ion du genou g a u c h e enflée et il 

p r é s e n t a i t une ecchymose de 3 x 2,5 cm. M. Bou tchoukour i avait une 

ecchymose de 3 x 2 cm sur la cheville g a u c h e et une ecchymose de 

1 x 1 cm sur le tes t icule g a u c h e . M. Samadachv i l i avait une ecchymose de 

5 x 3 cm su r le côté droi t de la po i t r ine et une ecchymose de 1,5 x 1 c m sur 

la cheville d ro i t e . M. Kovzir idzé avai t u n e ecchymose de 2 x 1,5 c m sur la 

m a i n d ro i t e et u n e a u t r e de 3,5 x 3 cm sur le pied g a u c h e . Ces lésions 

r é s u l t e r a i e n t de coups por t é s à l 'aide d 'objets d u r s et ob tus et d a t e r a i e n t 

du 4 oc tobre 2002. Elles se r a n g e r a i e n t d a n s la ca tégor ie des lésions 

légères non d o m m a g e a b l e s pour la s a n t é . 

205. M. Dalakichvi l i t r a n s m i t à la C o u r un cert if icat médica l , ainsi 

q u ' u n e a t t e s t a t i o n selon laquel le il avait subi en d é c e m b r e 2003 une 

opé ra t i on au genou gauche en ra ison d 'une r u p t u r e du l i gamen t croisé 

a n t é r i e u r . 

e) Extraits des «dossiers personnels de détenus» des requérants 

206. A la d e m a n d e de la Cour , le g o u v e r n e m e n t géorg ien mi t à la 

d isposi t ion de celle-ci, à Tbil issi , les doss iers de d é t e n u s des r e q u é r a n t s . 

Les in fo rma t ions médica les su ivan tes ont ainsi pu ê t r e recuei l l ies . 

207. Il ressor t du certif icat médica l du 6 aoû t 2002, é tab l i par le 

médec in de la pr i son d ' i n s t ruc t ion du min i s t è r e de la Sécur i t é , que 

M. K h a n t c h o u k a ï e v é ta i t en b o n n e s an t é ma i s avait les j a m b e s enflées. 

L ' inscr ip t ion po r t ée le 4 oc tobre 2002 su r son livret méd ica l fait é t a t de 

n o m b r e u s e s ecchymoses dont la taille varie de 1 x 1 cm à 2 0 x 5 cm. ainsi 

q u e d ' u n e f rac ture au niveau de l ' épaule gauche . Il n 'es t pas fait m e n t i o n 
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d ' éven tue l s soins d i spensés au r e q u é r a n t ce jour - là . Selon les 

observa t ions su ivan tes d a t é e s du ri oc tobre 2002, le médec in de la pr ison 

a soigné M. K h a n t c h o u k a ï e v p o u r des dou leu r s au niveau du bass in . 

D ' a p r è s les notes du 12 oc tobre 2002, ce d e r n i e r é tai t suivi par un 

ch i ru rg ien . 

208. Selon les cer t i f icats méd icaux du 6 août 2002, M. Issaïev por ta i t 

des p a n s e m e n t s à l ' épaule g a u c h e et au tibia droi t , zones b lessées qui lui 

ava ien t valu u n e in te rven t ion ch i ru rg ica le la veille. M. K h a c h i c v 

p r é s e n t a i t u n e d é f o r m a t i o n de la m â c h o i r e in fé r ieure g a u c h e , avec u n e 

cicatr ice laissée pa r l 'opéra t ion subie un an plus tôt . Il avait en o u t r e les 

j ambes enflées et d o u l o u r e u s e s . C h e z M. B a ï m o u r z a ï e v é g a l e m e n t , on 

relevai t une dé fo rma t ion de la mâcho i r e infér ieure ainsi q u ' u n e e n n u i e 

des t ibias posan t des p r o b l è m e s de d é p l a c e m e n t . Il ressor t du doss ier de 

M. Ba ïmourza ï ev q u ' e n raison d e son p r o b l è m e à la mâcho i r e il fut suivi 

m é d i c a l e m e n t à p a r t i r de d é c e m b r e 2002 et que le 10 oc tobre 2003 il fut 

placé à l 'hôpital pén i t en t i a i r e , le d iagnos t i c faisant é t a t d ' u n e d é f o r m a t i o n 

to ta le de l'os du m e n t o n . 

209. Il a p p a r a î t q u e , le 7 août 2002, M. Margochvi l i fut t r ans fé ré d ' u n e 

c l in ique civile à l 'hôpital p é n i t e n t i a i r e , ce à la d e m a n d e du m i n i s t è r e de la 

Sécur i t é . 

210. Selon un d iagnos t ic du 7 aoû t 2002, posé pa r l 'hôpital civil à 

l ' in ten t ion du m i n i s t è r e de la Sécur i t é en vue du t r ans fe r t à l 'hôpi tal 

p é n i t e n t i a i r e de M. M a g o m a d o v , celui-ci avai t u n e b lessure infectée au 

côté droi t du cou ( p a r a g r a p h e 138 ci-dessus) et p r é sen t a i t de n o m b r e u s e s 

é g r a t i g n u r c s sur le corps . Il é ta i t conseil lé de p rocéde r tous les j o u r s ou 

tous les deux j o u r s à une désinfect ion et au c h a n g e m e n t du p a n s e m e n t . 

Selon les c o m m e n t a i r e s inscr i ts le 5 oc tob re 2002 sur son livret médica l , 

les é ra f lures c o n s t a t é e s ava ien t fait l 'objet de soins. 

211 . L ' inscr ipt ion po r t ée le 4 oc tobre 2002 su r le livret médica l de 

M. Gué loga ïev conf i rmai t la p résence des lésions c o n s t a t é e s p a r l ' exper t 

médica l ( p a r a g r a p h e 200 c i -dessus) . Il n 'es t pas fait m e n t i o n d ' éven tue l s 

soins d i spensés au r e q u é r a n t ce jour - l à . En r evanche , selon les no tes d u 

10 oc tobre 2002, il a u r a i t reçu un « t r a i t e m e n t s y m p t o m a t i q u e » , a insi 

q u e des a n t a l g i q u e s . 

f) Faits exposés par écrit par les avocats des requérants devant les 
juridict ions internes 

2 12. N ' a y a n t pu c o m p a r a î t r e devan t la C o u r à Tbilissi ( p a r a g r a p h e 44 

c i -dessus) , le 17 avril 2004 M , s Arab idzé , Khid jakadzé et G a b a ï d z é 

i n fo rmèren t celle-ci p a r écrit qu ' i l s n ' ava ien t j a m a i s reçu la l e t t r e de 

M. Mskh i l adzé ( p a r a g r a p h e 178 c i -dessus) . Ils a f f i rmèren t en avoir pr is 

conna i ssance pour la p r e m i è r e fois en avril 2004 ap rè s q u e la C o u r l 'avait 

envoyée aux r e p r é s e n t a n t e s des r e q u é r a n t s . 
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213. En t a n t q u e d i r e c t e u r du cab ine t d 'avoca ts où la l e t t r e l i t igieuse 

a u r a i t é té déposée , M1' Kh id jakadzé déc la ra q u e la s i g n a t u r e apposée sur 

ce d o c u m e n t n ' é t a i t celle d ' a u c u n de ses c o l l a b o r a t e u r s . Il re leva pa r 

a i l leurs que la l e t t r e ne por ta i t a u c u n n u m é r o d ' e n r e g i s t r e m e n t alors 

q u ' h a b i t u e l l e m e n t son é t u d e en a t t r i bua i t un à c h a q u e pli lors de la 

r écep t ion . Selon lui, il s 'agissai t d 'un (aux d o c u m e n t dont le 

g o u v e r n e m e n t se servai t pour i m p u t e r aux avocats le non-exerc ice d 'un 

recours con t r e l ' ex t r ad i t ion de leurs c l ien ts . Les d e u x a u t r e s avocats ne 

r e c o n n u r e n t pas non plus la s i g n a t u r e con f i rman t la récep t ion de la l e t t r e . 

214. M' G a b a ï d z é exp l iqua q u e , le soir du 3 oc tobre 2002, un ami 

t rava i l l an t au m i n i s t è r e de la Sécur i té (dont le n o m est t enu confident ie l , 

c o m m e l'a d e m a n d é l 'avocat) lui avai t appr i s en secre t q u e l ' ex t rad i t ion de 

« c e r t a i n s T c h é t c h è n e s » é ta i t en cours de p r é p a r a t i o n . Il a u r a i t a lors pris 

contac t avec le r e p r é s e n t a n t t c h é t c h è n e en Géorg ie et se sera i t r e n d u avec 

lui au p a r q u e t g é n é r a l . Ils a u r a i e n t en vain t e n t é d ' ob ten i r des 

in fo rmat ions . M. V.M., p r o c u r e u r , leur a u r a i t dit au t é l é p h o n e qu' i l 

n ' é t a i t au cou ran t de r ien et les a u r a i t pr iés de ne plus l ' appeler . 

M'1"' L.G., p r o c u r e u r é g a l e m e n t , leur au ra i t ind iqué qu 'e l l e ne pouvait 

r ien d i re au t é l é p h o n e . 

215. Après l 'échec d e ces t en t a t i ve s , M"' G a b a ï d z é se sera i t r e n d u à la 

cha îne Roustavi -2 afin de d é c l a r e r p u b l i q u e m e n t q u e l ' ex t rad i t ion secrè te 

de d é t e n u s t c h é t c h è n e s é t a i t en cours ( p a r a g r a p h e 124 ci-dessus) . Le 

l e n d e m a i n à 9 h e u r e s , il se sera i t r e n d u à la pr i son pour t e n t e r de 

r e n c o n t r e r ses c l ients , mais la pr ison é ta i t f e rmée et les t é l éphones 

d é b r a n c h é s . Il ignorai t a lors lesquels de ses c l ients é t a i en t conce rnés et si 

l ' ex t rad i t ion avait dé jà eu lieu. 

216. L ' e n r e g i s t r e m e n t du j o u r n a l télévisé de 23 h e u r e s , diffusé sur 

Roustavi -2 le 3 oc tobre 2002 et p rodu i t devan t la C o u r pa r le 

g o u v e r n e m e n t géorg ien , con t i en t en effet u n e in te rv iew de M1' Gaba ïdzé . 

L 'avocat y déc la re q u e , selon u n e source fiable, l ' ex t rad i t ion de p lus ieurs 

d é t e n u s t c h é t c h è n e s , a r r ê t é s e n t r e le 3 et le 5 août à la f ront ière russo-

g é o r g i e n n e , est p révue p o u r le l e n d e m a i n . Il aff irme qu ' i l ne connaî t pas 

les n o m s de ces d é t e n u s , q u e les t é l éphones du p a r q u e t g é n é r a l sont 

d é b r a n c h é s et q u e tou te la p r o c é d u r e se dé rou l e en secre t . Il e s t ime 

n é a n m o i n s q u e les p e r s o n n e s de na t iona l i t é g é o r g i e n n e ne se ron t pas 

e x t r a d é e s . 

D . Q u a n t a u x r e q u é r a n t s e x t r a d é s 

1. Leur identité 

217. Le 15 n o v e m b r e 2002, l ' i n s t ruc t eu r c h a r g é des affaires 

« p a r t i c u l i è r e m e n t i m p o r t a n t e s » pri t à l ' égard de chacun de ces 
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r e q u é r a n t s une o r d o n n a n c e c o n c e r n a n t ( ' «é t ab l i s semen t de l ' ident i té de 

l ' accusé» . Les o r d o n n a n c e s en cause , l ibellées de façon i den t i que , 

re lèvent q u e «lors de l ' enquê te ont é té reçus des d o c u m e n t s , n o t a m m e n t 

des p a s s e p o r t s » , qui p rouven t que les accusés en ques t ion sont Aslan 

Letchievi tch Adaïev, né le 22 ju i l le t 1968 d a n s le village d ' O r e k h o v o 

(distr ict d ' A l c h k h o ï - M a r t a n ) ; Khouse in Mouklhdov i t ch Aziev, né le 

28 s e p t e m b r e 1973 d a n s le village de Rochni -Tchou (dis tr ict d ' O u r o u s -

M a r t a n ) ; Rizvan Vakhidovi tch Vissitov, né le 1" oc tobre 1977 d a n s le 

village de Goït i (dis tr ict d ' O u r o u s - M a r t a n ) ; Khouse in Khami tov i t ch 

Khadjiev, né le 8 novembre 1975 dans le village de S a m a c h k i (dis tr ict 

d ' A t c h k h o ï - M a r t a n ) ( p a r a g r a p h e 72 ci-dessus) . « C e s d o n n é e s ont en 

o u t r e é té conf i rmées pa r les accusés e u x - m ê m e s , ainsi q u e p a r d ' a u t r e s 

pièces des doss ie rs .» Le g o u v e r n e m e n t russe n ' a pas soumis de d o c u m e n t 

équ iva len t é tabl i au n o m de M. C h a m a ï e v , l 'un des cinq r e q u é r a n t s 

e x t r a d é s . Celui-ci est m e n t i o n n é d a n s tous les d o c u m e n t s sous le n o m 

d 'Abdou l -Vakhab Akhmédov i t ch C h a m a ï e v . 

2. Représentation devant les juridictions russes 

218. Le 11 n o v e m b r e 2002, le g o u v e r n e m e n t russe soumi t à la C o u r les 

noms des avocats des r e q u é r a n t s e x t r a d é s devan t les j u r id i c t ions russes . A 

la su i te des d e m a n d e s r é p é t é e s de la C o u r , il c o m m u n i q u a é g a l e m e n t 

leurs ad res ses le 19 n o v e m b r e 2002. Le 22 j a n v i e r 2003 , s o u t e n a n t q u e les 

avocats ava ien t la possibi l i té d 'avoir des con tac t s i l l imités avec leurs 

c l ients , le g o u v e r n e m e n t préc isa les d a t e s et le n o m b r e d e leurs 

r e n c o n t r e s . 

219. Il ressor t du doss ier que , le 15 n o v e m b r e 2002, M. C h a m a ï e v 

refusa l ' ass is tance de M'' Za lougu ine , qui lui avait é té a t t r i b u é le 

5 oc tobre 2002, et d e m a n d a la dés igna t ion de « n ' i m p o r t e quel a u t r e 

conse i l» . C e t t e r e q u ê t e m a n u s c r i t e de M. C h a m a ï e v figure au dossier . Le 

j o u r m ê m e , M' Kou tch in ska ï a fut dés ignée en ve r tu de l 'ordre de mission 

du d i r e c t e u r de l'office de consu l t a t ion j u r i d i q u e de Minvody. A pa r t i r du 

21 février 2003, M. C h a m a ï e v bénéficia de l ' ass is tance d 'un a u t r e avocat , 

M1' T imi rga ï ev , avocat au b a r r e a u de la R é p u b l i q u e t c h é t c h è n e . 

220. Le 5 oc tobre 2002, les d i r e c t e u r s des offices de consu l t a t ion 

j u r i d i q u e de Minvody et d 'Essen touk i d é s i g n è r e n t M ' s Meln ikova et 

Molo tchkov pour r e p r é s e n t e r M. Khadj iev et M. Vissitov r e s p e c t i v e m e n t 

lors de l ' ins t ruc t ion p r é p a r a t o i r e . Le 15 n o v e m b r e 2002, M. Khadjiev 

d e m a n d a q u e , vu la longue absence de M' Melnikova , « n ' i m p o r t e que l 

a u t r e avocat [lui] soit a t t r i b u é » . Le j o u r m ê m e , le d i r e c t e u r de l'office de 

Minvody p réc i t é d é s i g n a M'' K o u t c h i n s k a ï a pour le r e p r é s e n t e r . 

221 . Le 5 oc tobre 2002, M' Za lougu ine fut dés igné p o u r r e p r é s e n t e r 

M. Ada ïev d u r a n t l ' ins t ruc t ion . Le 22 oc tobre 2002, M. Adaïev refusa son 

ass i s tance et d e m a n d a la dé s igna t i on de « n ' i m p o r t e que l a u t r e conse i l» . 
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Les 16 et 21 oc tobre 2002, les p roches de M. Adaïcv chois i ren t M1' Lebedev 

(du cab ine t d 'avocats Nova ts ia , inscrit au b a r r e a u de Moscou) et 

M' K h o r o t c h e v (de l 'associat ion d 'avoca ts Isk du dis t r ic t d 'Odin t sovo , 

d a n s la rég ion de Moscou) pour dé f end re ses i n t é r ê t s . Seul le pouvoir au 

nom de M' Lebedev , avalisé pa r le d i r e c t e u r de Nova ts ia , figure au dossier . 

222. Le 5 oc tobre 2002, le d i r e c t e u r de l'office de consu l t a t ion 

ju r id ique d 'Essen touk i dés igna M"' Molo tchkov pour r e p r é s e n t e r M. Aziev 

d e v a n t le p a r q u e t géné ra l . U n a u t r e pouvoir fut é tabl i le 21 oc tobre 2002 

au nom de M 1 Khoro tchev . Depu i s le 31 j a n v i e r 2003 , M. Aziev est assisté 

pa r M' T imi t chev , avocat au b a r r e a u de la R é p u b l i q u e de K a b a r d i n o -

Balkar ie ( p a r a g r a p h e 238 c i -dessous) . 

3. Représentation devant la Cour 

223. J u s q u ' a u 4 oc tobre 2002, devan t les j u r id i c t ions géo rg i ennes , 

M M . Khadj iev, Adaïev et Aziev é t a i en t r e p r é s e n t é s p a r M' G a b a ï d z é , 

M. Vissitov pa r M1' Khid jakadzé et M. C h a m a ï e v pa r M1' Tchkha ta rachv i l i . 

Ces avocats é t a i en t r é m u n é r é s pa r la p rés idence de la c o m m u n a u t é 

t ché tchène -k i s t d e Géorg ie (en ve r tu de c o n t r a t s d ' a ss i s tance j u r i d i q u e 

d a t é s des 5 et 6 aoû t 2002) . 

224. Les avocats exposen t q u e , le 4 oc tobre 2002, à 9 h e u r e s du m a t i n , 

ils se p r é c i p i t è r e n t pour r e n c o n t r e r leurs c l ients , mais q u e l 'accès à la 

pr ison leur fut refusé. « N e s achan t pas c o m m e n t saisir la C o u r » , ils 

d e m a n d è r e n t à leurs c o n s œ u r s , M L S M o u k h a c h a v r i a et Dzamoukachv i l i , 

d ' i n t r o d u i r e une r e q u ê t e au n o m de leurs c l ien ts . O r celles-ci n ' a u r a i e n t 

pas non plus é té admise s a u p r è s des d é t e n u s et n ' a u r a i e n t donc pu faire 

é tab l i r de pouvoirs à leurs n o m s . D a n s des condi t ions d ' e x t r ê m e u rgence , 

et en accord avec la p rés idence de la c o m m u n a u t é t ché tchène-k i s t , 

M ' s G a b a ï d z é , Kh id jakadzé et T c h k h a t a r a c h v i l i a u r a i e n t d r e s sé des ac tes 

de dé l éga t ion de pouvoir (versés au dossier) en faveur de leurs deux 

c o n s œ u r s , lesquel les a u r a i e n t auss i tô t saisi la C o u r . 

225. Le 22 n o v e m b r e 2002, M r s M o u k h a c h a v r i a et Dzamoukachv i l i 

envoyèren t pa r té lécopie des pouvoirs les hab i l i t an t à r e p r é s e n t e r devan t 

la C o u r les r e q u é r a n t s e x t r a d é s . Ces pouvoi rs , qui m e n t i o n n e n t la Géorg ie 

c o m m e E t a t dé fendeur , a u r a i e n t é té s ignés p a r les m e m b r e s de la famille 

et les p roches des r e q u é r a n t s vivant en Russ ie . 

226. Les avoca tes exp l iquen t q u e , le 28 oc tobre 2002, elles 

s ' ad r e s sè r en t au consu la t de Russie à Tbilissi en vue d ' ob t en i r des visas 

p o u r r e n d r e visite à leurs c l ients e x t r a d é s . Elles a u r a i e n t é té in formées 

v e r b a l e m e n t q u e p o u r ob ten i r un visa il leur fallait u n e invi ta t ion écr i te 

de l ' é t ab l i s semen t p é n i t e n t i a i r e conce rné . Le 29 oc tobre 2002, elles 

sol l ic i tèrent l ' ass i s tance du r e p r é s e n t a n t de la F é d é r a t i o n de Russie 

a u p r è s de la C o u r . Celui-ci leur a u r a i t ind iqué q u ' a u c u n e r é p o n s e ne 

s ' ensuivra i t sans indica t ion de la C o u r . Les avoca tes d e m a n d è r e n t alors à 
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la C o u r d ' i n t e rven i r a u p r è s des a u t o r i t é s russes pour que celles-ci l eur 

oc t ro ien t un visa. 

227. Le 5 d é c e m b r e 2002, le g o u v e r n e m e n t russe déc l a r a q u e 

M™ M o u k h a c h a v r i a et Dzamoukachv i l i ne pouva ien t pas p r é t e n d r e ê t r e 

les r e p r é s e n t a n t e s des r e q u é r a n t s e x t r a d é s d a n s la pa r t i e de la r e q u ê t e 

d i r igée con t re la Russ ie , les pouvoirs ne faisant m e n t i o n q u e de la 

Géorg ie en q u a l i t é d ' E t a t dé f endeu r . De surcro î t , selon la légis lat ion 

russe , un avocat é t r a n g e r ne pouvai t dé fendre u n e p e r s o n n e en Russie ni 

lors de l ' ins t ruc t ion p r é p a r a t o i r e ni devan t les t r i b u n a u x . Toutefo is , 

« a p r è s s ' ê t re ad re s sées au p a r q u e t géné ra l r u s s e » , ces avoca tes 

« [ p o u r r a i e n t ] en pr incipe r e n d r e visite a u x r e q u é r a n t s e x t r a d é s » . « C e s 

p r é t e n d u e s r e p r é s e n t a n t e s (...) qui [ sou t ena i en t ] les t e r ro r i s t e s 

i n t e r n a t i o n a u x en Russie [n ' é t a i en t ] pas cons idé rées pa r les a u t o r i t é s 

russes c o m m e les r e p r é s e n t a n t e s des r e q u é r a n t s devan t la C o u r et ne 

[ se ra ien t ] pas con t ac t ée s pa r elles en ce t t e q u a l i t é . » 

228. Le 17 j u i n 2003, la C o u r déc ida de p r i e r le g o u v e r n e m e n t rus se , en 

appl ica t ion de l 'ar t icle 39 de son r è g l e m e n t , de d o n n e r à 

M ' s M o u k h a c h a v r i a et Dzamoukachv i l i la possibil i té d 'avoir des con tac t s 

non e n t r a v é s avec les r e q u é r a n t s e x t r a d é s en vue de la p r é p a r a t i o n de 

l ' audience sur la recevabi l i té ( p a r a g r a p h e 24 c i -dessus) . Le 4 aoû t 2003, 

M1' M o u k h a c h a v r i a d e m a n d a au r e p r é s e n t a n t de la F é d é r a t i o n de Russie 

d ' i n t e rven i r en ve r tu de ce t t e décision de la C o u r pour l 'a ider à o b t e n i r u n 

t i t r e d ' e n t r é e en Russie ainsi q u e le dro i t de r e n d r e visite aux r e q u é r a n t s 

en pr ison. En r éponse , le 21 août 2003, le r e p r é s e n t a n t de la F é d é r a t i o n de 

Russie lui r appe l a , pa r l ' i n t e r m é d i a i r e de la C o u r , q u e le g o u v e r n e m e n t 

russe ne la cons idéra i t pas c o m m e la r e p r é s e n t a n t e des r e q u é r a n t s 

e x t r a d é s . Il i nd iqua q u e les avocates géo rg i ennes pouvaien t soll ici ter leur 

admiss ion à la défense a u p r è s de la j u r i d i c t i on de j u g e m e n t devan t 

laquel le les r e q u é r a n t s é t a i en t t r a d u i t s , ma i s q u e le g o u v e r n e m e n t lui-

m ê m e ne pouvai t e n t r e p r e n d r e a u c u n e d é m a r c h e en ce sens . 

229. Le 22 août 2003, la C o u r invita à nouveau le g o u v e r n e m e n t russe 

à r e spec t e r la m e s u r e provisoire ind iquée le 17 juin 2003. Le 1" s e p t e m b r e 

2003, le g o u v e r n e m e n t r é i t é r a les motifs de refus exposés d a n s sa l e t t r e du 

21 août p réc i t ée . 

230. A l ' audience sur la recevabi l i té , le g o u v e r n e m e n t russe p r é s e n t a 

un r appor t d ' expe r t i s e g rapho log ique , r e n d u le 29 aoû t 2003 pa r le c e n t r e 

d ' expe r t i s e j ud ic i a i r e a u p r è s du m i n i s t è r e russe de la J u s t i c e . L ' ex p e r t 

saisi aff i rmait q u e les pouvoirs de M M . C h a m a ï e v , Adaïev et Aziev, 

p rodu i t s par M ' s M o u k h a c h a v r i a et Dzamoukachv i l i devan t la C o u r , 

n ' ava ien t pas é té s ignés par ces r e q u é r a n t s ( p a r a g r a p h e 225 ci-dessus) . 

D a n s le cas de M. Vissitov, on n 'ava i t pas pu d é t e r m i n e r s'il é ta i t l ' a u t e u r 

de la s i g n a t u r e . C o n c e r n a n t M. Khadj iev, il n 'ava i t pas é té possible de 

t r a n c h e r , en raison du c a r a c t è r e t rès bref et incomple t du spéc imen 

ana lysé . 
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231. En r éponse , M r M o u k h a c h a v r i a r appe l a q u e ces r e q u é r a n t s 

avaient é té e x t r a d é s sans q u e leurs avocats eus sen t o b t e n u le dro i t d e 

leur r e n d r e visi te . A p r è s l eur a r r ivée en Russ ie , elle avait en vain t e n t é 

de p r e n d r e contac t avec eux . Elle avait a lors fait appe l à leurs p a r e n t s et 

p roches , a u t e u r s des s i g n a t u r e s . 

4. Tentatives de la Cour, dans le cadre de la procédure écrite, pour prendre 

contact avec les requérants extradés 

232. Le 20 novembre 2002, le greffe de la C o u r informa 

M , s Molotchkov, Kou tch in ska ï a , K h o r o t c h e v et Lebedev (para

g r a p h e s 218-222 ci-dessus) q u e le 4 oc tobre 2002 leurs c l ients avaient 

t e n t é d ' i n t r o d u i r e une r e q u ê t e a u p r è s de la C o u r et l eu r d e m a n d a 

de p r e n d r e contac t avec ces d e r n i e r s pour qu ' i l s conf i rmen t ou in f i rment 

leur i n t en t ion de saisir la C o u r . Le 9 d é c e m b r e 2002, le r ep ré sen 

t an t de la F é d é r a t i o n de Russie répondi t à la C o u r q u e ces avocats 

« p r o t e s t a i e n t con t r e les t en t a t ives de la C o u r pour p r e n d r e con tac t avec 

e u x » . De fait, M ' s K h o r o t c h e v et Lebedev ne r é p o n d i r e n t j amais . 

M ' s Molo tchkov et K o u t c h i n s k a ï a ne r é p o n d i r e n t q u ' e n aoû t 2003 (para

g r a p h e 241 c i -dessous) . 

233 . En c o n s é q u e n c e , et en ve r tu de l ' au to r i sa t ion accordée pa r le 

p rés iden t de la sect ion ( p a r a g r a p h e 16 c i -dessus) , le 10 d é c e m b r e 2002 le 

greffe envoya aux r e q u é r a n t s e x t r a d é s , d i r e c t e m e n t à l ' ad resse du SIZO 

de la ville A, des l e t t r e s i den t iques a c c o m p a g n é e s de fo rmula i r e s de 

r e q u ê t e (en r e c o m m a n d é avec accusé de r écep t ion ) . Le 16 j a n v i e r 2003, 

la C o u r reçut les cinq accusés de récep t ion s ignés le 24 d é c e m b r e 2002 

pa r le chef du s ec ré t a r i a t de la pr ison. En s e p t e m b r e 2003, le 

g o u v e r n e m e n t russe produis i t une a t t e s t a t i o n dé l ivrée h une d a t e 

i n d é t e r m i n é e par le r e sponsab le de l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e du 

S I Z O en q u e s t i o n ; d ' a p r è s ce d o c u m e n t , a u c u n e le t t re de la C o u r 

ad re s sée aux r e q u é r a n t s e x t r a d é s n ' é t a i t p a r v e n u e à cet é t a b l i s s e m e n t . 

Aprè s c o m m u n i c a t i o n pa r la C o u r des accusés de récept ion 

s u s m e n t i o n n é s , le g o u v e r n e m e n t russe fourni t d ' a u t r e s expl ica t ions 

( p a r a g r a p h e 239 c i -dessous) . 

234. M M . C h a m a ï e v , Vissitov et Ada ïev ne r é p o n d i r e n t j a m a i s à la 

C o u r pour conf i rmer ou in f i rmer l ' in ten t ion de sais ir la C o u r man i fes t ée 

le 4 oc tobre 2002. 

235. Le 27 oc tobre 2003 , la C o u r reçu t le fo rmula i r e de r e q u ê t e d e 

M. Khouse in K h a m i t o v i t c h Khadj iev, d û m e n t r emp l i et d a t é du 8 oc tobre 

2003, d é s i g n a n t t an t la Géorg ie que la Russ ie c o m m e E t a t s dé fendeur s . 

L'envoi avai t é té effectué le 9 oc tobre 2003 p a r l ' a d m i n i s t r a t i o n du S IZO 

de la ville B ( p a r a g r a p h e 53 c i -dessus) . M. Khadj iev fournit un pouvoir 

é tab l i au nom d e M1' S. Kotov, avocat . Si la case p e r t i n e n t e d e ce pouvoir 

ne m e n t i o n n e que la Géorg i e c o m m e E t a t dé f endeu r , le formula i re 
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con t i en t en r evanche des griefs d i r igés c o n t r e la Géorg ie et la Russie 

( p a r a g r a p h e s 388, 439 et 484 c i -dessous) . 

236. Le 19 d é c e m b r e 2003, ces d o c u m e n t s fu ien t c o m m u n i q u é s aux 

g o u v e r n e m e n t s , ainsi q u ' à M1'" M o u k h a c h a v r i a et Dzamoukachv i l i . 

M'' Kotov fut invite à d o n n e r un ce r t a in n o m b r e d ' i n fo rma t ions 

c o m p l é m e n t a i r e s , n o t a m m e n t sur la saisine de la C o u r p a r son client le 

soir de son e x t r a d i t i o n et sur la r e p r é s e n t a t i o n de celui-ci devan t la C o u r 

p a r les avoca tes géo rg i ennes . Il lui fut é g a l e m e n t d e m a n d é de p réc i se r qu i 

r e p r é s e n t e r a i t son client devan t la C o u r pour la pa r t i e de sa r e q u ê t e 

d i r igée con t re la Russ ie . 

237. A ce j o u r , a u c u n e réponse de M' Kotov n 'es t p a r v e n u e à la C o u r . 

238. Q u a n t à M. Khouse in Moukhidovi tch Aziev, l 'un des cinq 

r e q u é r a n t s e x t r a d é s , il ne renvoya pas à la C o u r le fo rmula i re de r e q u ê t e 

qu i lui avai t é t é ad re s sé le 10 d é c e m b r e 2002. En r evanche , le 19 août 2003 

il saisit la C o u r d ' u n e a u t r e r e q u ê t e d i r igée con t r e la Russie s e u l e m e n t 

(Aziev c. Russie, n" 28861/03) . R e p r é s e n t é par M'' T i m i t c h e v (pa

r a g r a p h e 222 ci-dessus) , il se p la ignai t de l ' impossibi l i té d ' ê t r e j u g é pa r 

un t r i buna l c o m p é t e n t en Russ ie , ainsi q u e de la condu i t e de l 'avocat 

russe qui lui avait é té a t t r i b u é ap rè s son ex t r ad i t i on i l légale vers ce pays. 

N ' a y a n t i n i t i a l emen t fait a u c u n e ré fé rence à une r e q u ê t e qu ' i l a u r a i t 

i n t rodu i t e con t r e son ex t r ad i t i on , ce n 'es t que le 9 oc tobre 2003 que 

M. Aziev i nd iqua avoir saisi la C o u r d ' une telle p la in te et d e m a n d a q u e le 

doss ier n" 28861/03 fût j o in t à la p r é s e n t e r e q u ê t e . D an s une l e t t r e du 

30 oc tobre 2003, ad re s sée à la C o u r dans le c ad re de sa r e q u ê t e 

n" 28861/03 , il a f f i rma avoir appr i s p a r son avocat et pa r les méd ia s q u e 

le g o u v e r n e m e n t russe niai t qu ' i l eût saisi la C o u r depu i s la Géorg ie , avec 

l 'aide de M1' M o u k h a c h a v r i a , pour se p l a ind re de l ' i l légalité de son 

ex t r ad i t i on . Il déc l a r a qu ' i l approuva i t t ou tes les d é m a r c h e s accompl ies 

en son nom pa r ce t t e avocate , m ê m e si c e r t a i n e s n ' ava ien t p e u t - ê t r e pas 

toujours pu ê t r e déc idées avec lui. 

239. Le 3 d é c e m b r e 2003, le g o u v e r n e m e n t russe expl iqua le 

m a l e n t e n d u c o n c e r n a n t la r écep t ion des l e t t r e s de la C o u r pa r les 

r e q u é r a n t s e x t r a d é s : livrés aux r e q u é r a n t s p e r s o n n e l l e m e n t , ces envois 

a u r a i e n t é té laissés à leur d isposi t ion sans ê t r e versés aux dossiers 

pe r sonne l s . L ' absence de t r ace d a n s ces doss iers exp l iqua i t selon lui 

l ' a t t e s t a t i on du responsab le de l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e selon 

laque l le l ' é t ab l i s semen t n 'avai t pas reçu le c o u r r i e r l i t ig ieux 

( p a r a g r a p h e 233 c i -dessus) . Le g o u v e r n e m e n t soumi t les r a p p o r t s sur la 

vérif icat ion a d m i n i s t r a t i v e condu i t e à ce sujet d a n s le S IZO, ainsi que des 

l e t t r e s m a n u s c r i t e s de M M . C h a m a ï c v , Adaïev , Khadj iev et Vissi tov 

d a t é e s du 3 n o v e m b r e 2003. 

240. D a n s ces l e t t r e s , M. C h a m a ï c v ind ique qu ' i l a reçu l 'envoi de la 

C o u r ma i s n ' a p a s r é p o n d u l u i - m ê m e . Il n ' exc lu t p a s toutefois q u e son 

avocat ait envoyé u n e p la in te à la C o u r de sa p a r t . M. Adaïev conf i rme 
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q u ' à la fin de 2002 il a reçu la c o m m u n i c a t i o n de la C o u r et qu ' i l l'a confiée 

à ses avocats p o u r qu ' i l s y r é p o n d e n t . Il aff irme pa r a i l leurs avoir envoyé 

u n e p la in te à la C o u r depu i s la Géo rg i e , avec l 'aide d ' un conseil . 

M. Khadj iev ind ique que lorsqu' i l é ta i t en Géorg i e il a envoyé u n e p la in te 

à la C o u r , avec l 'a ide d ' u n consei l . Le 24 d é c e m b r e 2002, il a u r a i t reçu la 

c o m m u n i c a t i o n de la C o u r d a n s le S I Z O en Russie . M. Vissitov sou t i en t 

qu ' i l a envoyé u n e p la in te à la C o u r depu i s la Géorg ie , avec l 'aide d 'un 

conseil . P a r la su i te , il a u r a i t reçu en Russ ie une l e t t r e d e la C o u r mais 

l ' au ra i t é g a r é e lors d 'un c h a n g e m e n t de cel lule. A u c u n e l e t t r e n ' a é té 

p rodu i t e de la pa r t de M. Aziev. Le g o u v e r n e m e n t a toutefois soumis 

l 'expl icat ion d 'un agen t de l ' a d m i n i s t r a t i o n des S I Z O de la région de 

Stavropol , selon leque l , i n t e r rogé le 3 novembre 2003, M. Aziev avait 

conf i rmé avoir r eçu u n e l e t t r e d e la C o u r fin 2 0 0 2 ; M . Aziev n ' a u r a i t pas 

écrit de l e t t r e d 'expl ica t ion c o m m e les a u t r e s r e q u é r a n t s pa rce qu' i l ne 

pa r la i t pas b ien le russe et ne l 'écrivait pas . 

2 4 1 . Le 26 août 2003 , M ' s Molo tchkov et K o u t c h i n s k a ï a r é p o n d i r e n t à 

la l e t t r e de la C o u r du 20 n o v e m b r e 2002 ( p a r a g r a p h e 232 c i -dessus) . Ils 

sou t i n r en t q u e M M . C h a m a ï e v , Khadj iev, Vissi tov et Aziev, leurs anc iens 

c l ien ts , ne s ' é ta ien t j a m a i s p la in ts de la violat ion de leurs dro i t s et 

n ' ava ien t j amais e x p r i m é le souhai t de sais ir la C o u r . N ' a y a n t pas eu 

d ' ind ica t ion d e leur p a r t , ils n ' ava ien t pu s ' ad re s se r à la C o u r à l eur 

p rop re in i t ia t ive . Ils avaient toujours disposé du t e m p s et des facilités 

nécessa i res à la p r é p a r a t i o n de la défense de leurs c l ien ts , ainsi q u e de la 

possibil i té de les r e n c o n t r e r hors la p r é s e n c e de g a r d i e n s . 

242. Le 15 s e p t e m b r e 2003, le g o u v e r n e m e n t russe produis i t les 

p h o t o g r a p h i e s de q u a t r e r e q u é r a n t s e x t r a d é s , pr ises d a n s leurs cellules 

respec t ives du S I Z O de la ville B, et une p h o t o g r a p h i e du 23 aoû t 2003 

m o n t r a n t M. Aziev, a lors d é t e n u d a n s le S I Z O de la ville A 

( p a r a g r a p h e 53 c i -dessus) . A la dif férence d e s a u t r e s r e q u é r a n t s , M. Aziev 

ne figure q u e sur u n e p h o t o g r a p h i e et a p p a r a î t de loin avec en toile de 

fond sa cellule. En dehor s du cons ta t suivant lequel les condi t ions de 

d é t e n t i o n s e m b l a i e n t me i l l eu re s d a n s le p r e m i e r S I Z O p réc i t é , les 

p h o t o g r a p h i e s des cellules j o in t e s à cet envoi n 'on t pas appe l é de 

r e m a r q u e s pa r t i cu l i è r e s de la C o u r . 

243. Le 8 j a n v i e r 2004, le g o u v e r n e m e n t russe déc l a r a q u e le fait que 

M. Khadj iev eû t ad res sé une p la in te à la C o u r ( p a r a g r a p h e 235 ci-dessus) 

m a r q u a i t u n t o u r n a n t d a n s la p r é s e n t e affaire et p e r m e t t a i t de sor t i r de 

l ' impasse p r o c é d u r a l e . Le g o u v e r n e m e n t aff i rma qu ' i l ne dou ta i t 

n u l l e m e n t q u e M. Khadj iev eût r é e l l e m e n t saisi la C o u r c e t t e fois et q u ' e n 

c o n s é q u e n c e l ' e x a m e n des p r é t e n d u e s c o m m u n i c a t i o n s p a r v e n u e s 

a n t é r i e u r e m e n t à la C o u r de sa p a r t et au n o m de q u a t r e a u t r e s pe r sonnes 

e x t r a d é e s n 'ava i t p lus a u c u n sens . Le g o u v e r n e m e n t russe i nd iqua qu'i l 

r econna i s sa i t le pouvoir é tabl i pa r M. Khadj iev au n o m d e M'' Kotov dans 

sa r e q u ê t e d i r igée con t r e la Géo rg i e . Il d e m a n d a q u e ce t t e r e q u ê t e fît 
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l 'objet d"«une p r o c é d u r e o r d i n a i r e » , qu ' e l l e lui fût c o m m u n i q u é e et q u e 

t o u t e la p r o c é d u r e a n t é r i e u r e d a n s la p r é s e n t e r e q u ê t e fût a n n u l é e . A ses 

yeux, cela m e t t r a i t fin aux «ac t iv i tés non p r o c é d u r a l e s dans c e t t e affaire ». 

Les 5 et 13 février 2004, la C o u r lui r appe l a q u e les griefs de M. Khadj iev 

ava ien t é té c o m m u n i q u é s aux g o u v e r n e m e n t s d é f e n d e u r s avan t l ' e x a m e n 

de la ques t i on de leur recevabi l i té et qu ' i l s n ' appe l a i en t pas de nouvel le 

m e s u r e d e c o m m u n i c a t i o n . 

244. C o n c e r n a n t ses t en t a t ives p o u r e n t e n d r e les cinq r e q u é r a n t s 

e x t r a d é s , ainsi q u e deux r e q u é r a n t s d i s p a r u s à Tbilissi et a c t u e l l e m e n t 

d é t e n u s en Russ ie , la C o u r renvoie aux p a r a g r a p h e s 27 et su ivan t s 

ci-dessus. 

5. Etal de santé des requérants extradés 

245. Selon le d é p a r t e m e n t médica l du m i n i s t è r e géorg ien de la J u s t i c e , 

ces r e q u é r a n t s ne p r é s e n t a i e n t a u c u n e lésion le 4 oc tobre 2002. 

246. Le 14 n o v e m b r e 2002, d a n s des condi t ions de s t r ic te 

conf ident ia l i té , le g o u v e r n e m e n t russe produis i t des cer t i f icats m é d i c a u x 

é tabl is le 4 n o v e m b r e 2002, soit un mois ap rè s l ' ex t rad i t ion . Selon le 

m é d e c i n de la pr i son , les r e q u é r a n t s n ' ava ien t fo rmulé « a u c u n e p la in te 

q u a n t à l eur é t a t de s an t é et ava ien t é té , en p r inc ipe , en bonne san té ». 

Le 22 j a n v i e r 2003, le g o u v e r n e m e n t p r é s e n t a de nouveaux cer t i f ica ts , 

d a t é s du 15 j a n v i e r 2003 et s ignés par un ca rd io logue , un neu ro logue , un 

t h é r a p e u t e et un ch i ru rg ien . Le 1" s e p t e m b r e 2003, il soumi t d ' a u t r e s 

cer t i f icats méd icaux é tabl is le 11 août 2003. Les d e r n i e r s cer t i f icats , 

p rodu i t s le 25 février 2004, sont d a t é s du 20 février 2004 et a u r a i e n t é té 

rédigés pa r les m é d e c i n s de l 'hôpi ta l civil de la ville B, d a n s la région de 

Stavropol . 

247. Selon les cer t i f icats du 4 n o v e m b r e 2002 et du 15 j a n v i e r 2003, 

M. Vissitov se sera i t p la in t de sécheresse de la gorge et de toux sèche . 

Son é t a t fut j u g é «ob jec t ivemen t s a t i s f a i s an t» . U n suivi p a r le service 

médica l fut r e c o m m a n d é . Selon le cert if icat du 11 aoû t 2003, M. Vissitov 

n ' a u r a i t formulé a u c u n e p la in te q u a n t à son é ta t de s an t é et n ' a u r a i t 

p r é s e n t é a u c u n e lésion corpore l le . Il a u r a i t eu une c a t a r a c t e de l 'œil 

g a u c h e , et une f rac tu re de l'os du nez a u r a i t é té c o n s t a t é e en juillet 2003. 

L ' expe r t i s e psych ia t r ique du 13 février 2003 a u r a i t a b o u t i à la conclusion 

qu ' i l é ta i t en bonne s a n t é sur le p lan psychique . Les images médica les du 

18 oc tobre 2002 et du 24 ju i l le t 2003 n ' a u r a i e n t révélé a u c u n e pa tho logie 

au niveau du tho rax . A a u c u n m o m e n t de sa d é t e n t i o n M. Vissi tov n ' au ra i t 

sollicité de soins méd icaux . Selon le cert if icat médica l du 20 février 2004, 

le t h é r a p e u t e a u r a i t re levé une dys ton ie . 

248. Au j o u r du 15 j a n v i e r 2003, il a u r a i t é té c o n s t a t é q u e M. Khadj iev 

é t a i t m a l a d e depu i s deux j o u r s . Il se sera i t p la in t de bouffées de cha leur , 

de toux et de frissons. Des m u r m u r e s vés icula i res ma jorés d a n s les 
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p o u m o n s , une infect ion virale r e sp i ra to i r e a iguë , c o m p l i q u é e de 

t r a c h é o b r o n c h i t c , a insi q u ' u n e éven tue l le p n e u m o n i e du côté droi t , 

furent c o n s t a t é s . Son é t a t fut e s t imé «ob jec t ivemen t sa t i s f a i san t» . U n 

t r a i t e m e n t au service méd ica l fut j u g é nécessa i re . 

249. Le cert i f icat du 11 août 2003 fait é t a t d ' u n e m a r q u e a n c i e n n e de 

f rac ture de l'os du nez, d ' une o p é r a t i o n de l ' appendice en 1998, et d ' une 

b lessure pa r a r m e à feu à la h a n c h e d ro i t e d a t a n t de ju i l l e t 2002. 

L ' expe r t i s e psych ia t r ique du 13 février 2003 a u r a i t abou t i à la conclusion 

qu ' i l é ta i t en bonne s a n t é sur le p lan psychique . Les i m a g e s méd ica le s du 

18 oc tobre 2002 et du 24 ju i l l e t 2003 n ' a u r a i e n t révélé a u c u n e pa tho logie 

au n iveau du t h o r a x . M. Khadj iev a u r a i t r é c l a m é des soins m é d i c a u x le 

20 février ( infection virale a iguë des voies r e sp i r a to i r e s ) et le 3 avril 2003 

( laryngi te a iguë ) . En d e h o r s de ces d e m a n d e s , il n ' a u r a i t sollicité a u c u n e 

aide méd ica l e . Selon le cert if icat du 20 février 2004, le t h é r a p e u t e a u r a i t 

relevé une dystonie et une cépha l ée . 

250. Selon les cer t i f icats du 4 n o v e m b r e 2002 et du 15 j a n v i e r 2003, 

M. C h a m a ï e v se sera i t p la in t de faiblesse g é n é r a l e , de d o u l e u r s a iguës 

d a n s les h a n c h e s , de séche resse de la gorge et de la bouche , ainsi q u e de 

toux sèche . E n effet, une s e m a i n e avan t le 15 j a n v i e r 2003, il au ra i t 

souffert d ' une infect ion virale a iguë des voies r e sp i r a to i r e s . Des 

m u r m u r e s vés icula i res n o r m a u x dans les p o u m o n s et une cholécyst i te 

( i n f l ammat ion de la vésicule bi l iaire) c h r o n i q u e en r émiss ion furent 

cons t a t é s . Son é t a t fut j u g é «ob jec t ivemen t sa t i s f a i san t» . Selon le 

cert if icat du 11 août 2003, M. C h a m a ï e v n ' au ra i t formulé a u c u n e p la in te 

q u a n t à son é ta t de s a n t é . Son doss ier médica l m e n t i o n n e r a i t un 

h é m a t o m e à l ' épaule g a u c h e . L ' exper t i se psych ia t r ique du 13 février 

2003 a u r a i t abou t i à la conclusion qu ' i l é ta i t en b o n n e s a n t é su r le p lan 

psychique . Les images médica les du 18 oc tobre 2002 et du 24 ju i l le t 2003 

n ' a u r a i e n t révélé a u c u n e pa tho logie a u n iveau du tho rax . A a u c u n s t ade 

de sa d é t e n t i o n M. C h a m a ï e v n ' a u r a i t sollicité de soins m é d i c a u x . Selon le 

cert i f icat du 20 février 2001 , le t h é r a p e u t e a u r a i t re levé u n e dyskinés ie de 

type hypo ton ique au niveau du t ube digestif. 

2 5 1 . Selon les cer t i f icats du 4 n o v e m b r e 2002 et du 15 j a n v i e r 2003, 

M. Adaïev n ' a u r a i t formulé a u c u n e p la in te q u a n t à son é t a t de s a n t é . Son 

é t a t fut j u g é «ob jec t ivemen t sa t i s f a i san t» . Le cert if icat du 11 août 2003 

fait é t a t d ' un h é m a t o m e rose pâle sur la po i t r ine , d ' une b lessure pa r a r m e 

à feu à l ' épaule g a u c h e d a t a n t de 1994 et d 'un t r a u m a t i s m e au n iveau du 

coccyx d a t a n t de 1986. L ' expe r t i s e p sych i a t r i que du 13 février 2003 au ra i t 

about i à la conclusion qu ' i l é ta i t en b o n n e s an t é sur le p lan psychique . Les 

images médica les du 13 m a r s et du 24 ju i l le t 2003 n ' a u r a i e n t révélé 

a u c u n e pa tho log ie au niveau du t h o r a x . Le 9 d é c e m b r e 2002, M . Adaïev 

au ra i t é té e x a m i n é pa r un médec in en ra ison d 'une hype r t ens ion et d ' une 

névr i t e p o s t - t r a u m a l i q u e au niveau de l ' épaule g a u c h e . Il a u r a i t reçu un 

t r a i t e m e n t médica l le 21 février et le 17 m a r s 2003. 
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252. Selon les cer t i f icats du 4 n o v e m b r e 2002, du 15 j a n v i e r 2003 et du 

11 août 2003, M. Aziev n ' a u r a i t fo rmulé a u c u n e p l a in t e . Son é t a t fut j u g é 

«ob jec t ivemen t s a t i s f a i s an t» . A a u c u n s t ade de sa d é t e n t i o n M. Aziev 

n ' au ra i t sollicité de soins m é d i c a u x . Le 20 février 2004, le t h é r a p e u t e 

n ' a u r a i t relevé a u c u n e pa tho log ie . 

II. LE D R O I T ET LA P R A T I Q U E P E R T I N E N T S 

A. Le d r o i t i n t e r n e g é o r g i e n 

253. La Constitution 

Article 13 § 4 

«L'extradition d'un citoyen géorgien vers un autre pays est interdite, sauf dans les cas 

prévus par un accord international. Toute décision d'extradition est susceptible de 

recours devant les tribunaux.» 

Article 18 § § 3 et 5 

« 3. Toute personne qui fait l'objet d'une arrestation ou d'une autre mesure privative 

de liberté doit être présentée devant un tribunal compétent dans un délai de quarante-

huit heures. Si, dans les vingt-quatre heures suivant cette audition, le tribunal n'a pas 

statué sur sa mise en détention ou une autre mesure privative de liberté, cette personne 

doit être aussitôt libérée. 

(...) 

5. Dès son arrestation ou sa mise en détention, une personne arrêtée ou détenue doit 

être informée de ses droits et des motifs de la restriction de sa liberté. » 

Article 42 § I 

«'Toute personne a le droit de saisir les tribunaux pour assurer la protection de ses 

droits et de ses libertés. » 

254. Le code de procédure pénale (CPP) 

Article 159 S 1 

«Nul ne peut être détenu sans ordonnance du juge ou autre décision judiciaire (...) » 

Article 162 § 2 

«La durée de la détention lors de l'instruction préparatoire ne peut excéder trois 

mois, ce délai courant à partir de la date d 'arrestation de l'inculpé ou de la mise en 

détention de l'accusé. La date à laquelle le procureur renvoie l'affaire devant le 

tribunal constitue le terme de cette détention.» 

Le m ê m e ar t ic le prévoit des possibi l i tés de p ro longa t ion de ce t t e 

d é t e n t i o n p a r le t r i b u n a l c o m p é t e n t , ma i s ce t t e pr iva t ion de l iber té ne 
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peu t en a u c u n cas excéder neuf mois (délai é g a l e m e n t prévu p a r la 

C o n s t i t u t i o n ) . 

Article 242 § 1 

«L'action ou la décision de l 'enquêteur, de l'organe d'enquête, de l ' instructeur ou du 

procureur que l'intéressé juge mal fondée ou illégale peut être contestée par voie 

judiciaire lorsqu'il s'agit d e : a) l'ordonnance de classement sans suite de l'affaire prise 

par l'organe d'enquête, l ' instructeur ou le procureur; b) l 'ordonnance de non-lieu prise 

par l'organe d'enquête, l ' instructeur ou le procureur.» 

Article 256 §§ 1 ,2 ,4 , 6 et 7 

« 1. Sur le fondement d'un accord international relatif à l 'entraide judiciaire, un Etat 

étranger peut demander l'extradition de son ressortissant qui se trouve sur le territoire 

géorgien si cette personne est soupçonnée d'avoir commis un crime sur le territoire de 

son pays, si elle a été condamnée par un tribunal de son pays pour avoir commis un 

crime m i si elle a commis un crime dirigé contre son pays sur le territoire géorgien. 

2. La demande d'extradition doit être en conformité avec les exigences énoncées par 

l'accord international correspondant et doit émaner d'un organe compétent. 

( . . . ) 

4. Si le procureur général de Géorgie estime la demande d'extradition fondée et 

légale, il donne des indications en vue de son exécution; il peut, le cas échéant, 

solliciter l'aide du ministère géorgien des Affaires étrangères. 

(...) 

(i. (...) Si la personne dont l 'extradition est demandée est mise en examen pour un 

crime commis sur le territoire géorgien, son extradition peut être reportée jusqu'à ce 

que le jugement soit rendu à son égard, jusqu 'à ce qu'elle ait purgé sa peine ou jusqu'à 

ce qu'elle ait été libérée pour une autre raison légale. 

7. Dans les cas prévus au paragraphe 6 du présent article, la Cour suprême de 

Géorgie peut, à la demande des organes compétents de l'Etat étranger, décider de lui 

remet t re son ressortissant temporairement. Si la personne ainsi extradée se voit infliger 

dans son pays une peine plus sévère ou une peine égale à celle qu'il lui restait à purger 

en ( îéorgie, elle purgera s;i peine dans son pays et ne sera pas renvoyée en Géorgie.» 

Article 257 § 1 

«Il est interdit d 'extrader un étranger si l'asile politique lui a été accordé en 

Géorgie. » 

Article 259 

« 1. L'arrestation, la mise en détention (...) d'une personne visée par une mesure 

d'extradition ne sont possibles que si la demande d'extradition la concernant est 

accompagnée d'un mandai (ordre, ordonnance) dûment certifié par un organe public 

compétent et portant sur l'accomplissement des mesures de procédure qui 

restreignent ses droits et libertés (...) garantis par la Constitution. 

2. L'organe dont émane la demande d'extradition est aussitôt informé de l'adoption 

des mesures mentionnées au paragraphe précédent. 
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3. Le ressortissant étranger détenu en vertu d'une demande d'extradition le 

concernant peut être maintenu en détention pendant une durée maximale de trois 

mois, à moins qu'un nouveau mandat (ordre) judiciaire de prolongation de détention 

soit produit. 

4. La personne visée par une mesure d'extradition peut saisir un tribunal pour 

défendre ses droits. » 

255. Le code de p r o c é d u r e péna le ne con t ien t a u c u n e disposi t ion 

c o n c e r n a n t le droi t de la p e r s o n n e visée pa r une m e s u r e d ' ex t r ad i t i on de 

consu l t e r les pièces du doss ier d ' ex t r ad i t ion , 

256. Le code pénal 

Selon l 'ar t icle 6 du code péna l , sous réserve des d isposi t ions d ' un t r a i t é 

i n t e r n a t i o n a l , il est in te rd i t d ' e x t r a d e r un ressor t i s san t géorg ien ou un 

a p a t r i d e ayant son domici le p e r m a n e n t en Géorg i e en vue de le 

s o u m e t t r e à des p o u r s u i t e s péna les ou à l ' exécut ion d ' u n e pe ine d a n s un 

a u t r e pays. De m ê m e , il est in te rd i t d ' e x t r a d e r u n e p e r s o n n e vers un pays 

où le c r ime qu i lui est r e p r o c h é est passible de la pe ine cap i t a le . 

257. La loi relative aux réfugiés 

U n réfugié est un individu ne possédan t ni la na t iona l i t é g é o r g i e n n e ni 

des or ig ines géo rg i ennes qu i s'est t rouvé con t r a in t de q u i t t e r le pays dont 

il est r e s so r t i s san t pa r ce qu' i l subissai t u n e pe r sécu t ion fondée sur sa race , 

sa rel igion, son or ig ine e t h n i q u e , son a p p a r t e n a n c e à un g r o u p e social ou 

ses opinions pol i t iques , et qui ne peu t pas ou ne veu t pas bénéficier de ht 

p ro t ec t i on de son pays (ar t ic le 1 § 1). La p e r s o n n e à qu i est r econnu le 

s t a tu t de réfugié doit se faire e n r e g i s t r e r c h a q u e a n n é e a u p r è s du 

m i n i s t è r e cha rgé des Réfugiés (ar t ic le 4 § 3) . Il est in te rd i t de renvoyer 

un réfugié vers son pays t a n t q u e les c i r cons tances é n u m é r é e s à l 'ar t ic le 1 

p e r d u r e n t (ar t ic le 8 § 2) . Le réfugié pe rd son s t a t u t si ces c i rcons tances 

cessent d ' ex i s te r . La décision de suspens ion ou de r e t r a i t du s t a tu t de 

réfugié est pr ise pa r le m i n i s t è r e c h a r g é des Réfugiés (ar t icle 10). 

B. La j u r i s p r u d e n c e Al i ev d e la C o u r s u p r ê m e d e G é o r g i e 

258. D a n s son a r r ê t du 28 oc tobre 2002, r e n d u d a n s l 'affaire Aliev, le 

collège des affaires péna le s de la C o u r s u p r ê m e a déc la ré : 

« (...) en vertu de l'article 42 § 1 de la Constitution, toute personne a le droit de saisir 

les tribunaux pour assurer la protection de ses droits et libertés. L'article 259 § 4 du code 

de procédure pénale dispose que la personne visée par une mesure d'extradition peut 

défendre ses droits par la voie judiciaire. Or le code de procédure pénale ne définit pas la 

procédure à suivre lors de l 'examen d'une telle requête. (...) Toutefois, cette lacune de la 

législation ne saurait empêcher la personne concernée d'exercer son droit au regard de 

la Constitution et du code de procédure pénale (...). Le collège considère que la requête 

de M. Aliev doit être examinée selon une interprétation par analogie de l'article 242 du 
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code de procédure pénale, suivant lequel l'atrium ou la décision de l 'enquêteur, de 

l 'instructeur ou du procureur peut être contestée par voie judiciaire si l'intéressé la 

juge mal fondée ou illégale. La décision d'extradition de M. Aliev ayant été prise par le 

parquet général, sa requête doit être examinée par le tribunal de première instance de 

Krtsanissi-Mtatsminda (Tbilissi), juridiction compétente sur le plan territorial.» 

C. Le d r o i t i n t e r n e r u s s e 

259. La Constitution 

Article 15 § 4 

«Les principes et normes du droit international universellement reconnus et les 

traités internationaux ratifiés par la Fédération de Russie sont partie intégrante de 

son système juridique. Si un traité international ratifié par la Fédération de Russie 

énonce des règles différentes de celles établies par la loi, les règles du traité 

international prévalent. » 

Article 20 § 2 

«La peine de mort , jusqu 'à son abolition, peut être prévue par la loi fédérale en tant 

que sanction exceptionnelle pour des crimes graves a t tentant à la vie, l'accusé ayant le 

droit de faire examiner sa cause par un tribunal comportant des jurés .» 

260. Le code pénal (chapitre 32 - Crimes contre l'ordre administratif) 

Article 317 

«La personne portant at teinte à la vie d'un agent d'un organe chargé de Tordre public 

ou d'un militaire (ou d'un proche d'un tel agent ou militaire), soit dans le but d'entraver 

ses activités légales destinées à assurer l'ordre et la sécurité publies, soit pour se venger 

de ces activités, encourt une privation de liberté d'une durée pouvant aller de douze à 

vingt ans, la peine de mort ou la réclusion perpétuelle.» 

En ve r tu de r a m e n d e m e n t du 21 juillet 2004, la d e r n i è r e p h r a s e de cet 

a r t ic le se lit a i n s i : 

« (...) encourt une privation de liberté d'une durée pouvant aller de douze à vingt ans, 

la réclusion perpétuelle ou la peine de mor t» . 

2 6 1 . Le décret présidentiel du 16 mai 1996 sur la suppression progressive de la 

peine de mort à la suite de l'adhésion de la Russie au Conseil de l'Europe 

«Conformément à la Recommandation de l'Assemblée parlementaire du Conseil de 

l'Europe et vu l'article 20 de la Constitution de la Fédération de Russie portant sur le 

caractère provisoire de l'application de la peine de mort en tant que peine appliquée à 

titre exceptionnel dans les cas d'atteintes particulièrement graves à la vie humaine, 

j 'ordonne : 

1. au gouvernement de la Fédération de Russie de préparer, dans un délai de un 

mois, un projet de loi fédérale relative à l'adhésion de la Fédération de Russie au 

Protocole n" 6 du 22 novembre 1984 à la Convention européenne de sauvegarde des 
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Droits de l 'Homme et des Libertés fondamentales du 4 novembre 1950, en vue de sa 

présentation à la Douma d'Etat (assemblée fédérale) ; 

2. aux chambres de l'assemblée fédérale de la Fédération de Russie d'accélérer 

l'adoption du code pénal de la Fédération de Russie, du code de procédure pénale de la 

Fédération de Russie et du code d'exécution des décisions pénales ; (...) de traiter, lors de 

l 'examen du projet de code pénal, la question de la réduction du nombre de délits dont la 

commission est passible de la peine de mort .» 

262. Les dispositions pertinentes de l'arrêt de la Cour constitutionnelle du 2février 

1999 

« 5. A partir de l 'entrée en vigueur du présent arrêt et avant la mise en place de cours 

d'assises sur l'ensemble du territoire de la Fédération, la peine capitale ne peut être 

appliquée ni par une cour d'assises ni par une chambre formée de trois juges 

professionnels ou d'un juge unique et de deux assesseurs.» 

263. La loi fédérale du 17janvier 1992 sur le parquet 

Article 13 § 1 

«(...) Les procureurs des entités fédérales de la Fédération de Russie sont 

subordonnés au procureur général de la Fédération de Russie, auquel ils rendent 

compte. Ils peuvent être démis de leurs fonctions par celui-ci.» 

Article 17 § 1 

«Le procureur général dirige le système du parquet de la Fédération de Russie, émet 

ordres, indications, instructions et dispositions concernant l 'organisation des activités 

du parquet , dont l'exécution est obligatoire pour tous les agents des organes et 

établissements relevant du parquet .» 

Article 32 

(Chapitre 4 - Contrôle par le parquet du respect des lois par les administrations des 

organes et établissements chargés de l'application des peines (...), par les 

administrations des lieux de garde à vue et de détention) 

«Le contrôle porte sur: 

- la légalité du maintien d'un détenu dans un lieu de garde à vue ou de détention 

provisoire, dans un établissement de travaux correctionnels ou autre organe ou 

établissement chargé de l'application des peines et des mesures de caractère 

obligatoire décidées par le tribunal ; 

- le respect des droits et obligations des personnes gardées à vue, des détenus, des 

condamnés et des personnes visées par des mesures de caractère obligatoire, ainsi que 

des règles et conditions de leur détention, définis par la législation de la Fédération de 

Russie (...) » 

Article 33 

«Dans le cadre de ses fonctions de contrôle du respect de la loi, le procureur peut : 

- visiter à tout moment les organes et établissements visés à l'article 32 ci-dessus ; 
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— interroger les personnes gardées à vue, les détenus, les condamnés et les personnes 

visées par des mesures de caractère obligatoire ; (...) 

- exiger de l 'administration la création de conditions propres à garantir les droits 

des personnes gardées à vue, des détenus, des condamnés et des personnes visées par 

des mesures de caractère obligatoire; contrôler la conformité avec la loi des actes (...) 

pris par les établissements mentionnés à l'article 32 ci-dessus ; exiger des explications de 

la part des fonctionnaires; formuler des protests et des avis; met t re en mouvement 

l'action publique ou initier la procédure prévue pour les infractions administratives 

Article 34 

«Les décisions ou demandes du procureur concernant les règles et les conditions de 

détention des personnes gardées à vue, des détenus, des condamnés et des personnes 

visées par des mesures de caractère obligatoire (...), prévues par la loi, doivent 

obligatoirement être exécutées par l 'administration (...)» 

Article 35 § 2 

«Le procureur, qui conduit les poursuites pénales devant un tribunal, participe au 

procès au nom du ministère public:.» 

264. Le code de procédure pénale (CPP), en vigueur depuis le 1"juillet 2002 

Article 1 § 3 

«Les principes et normes du droit international universellement reconnus et les 

traités internationaux ratifiés par la Fédération de Russie sont partie intégrante de sa 

législation régissant la procédure pénale. Si un traité international énonce des règles 

différentes de celles établies par le présent code, les règles du traité international 

prévalent. » 

Article 2 § 3 

«La procédure relative à une affaire pénale, indépendamment du lieu de commission 

de l'infraction, est conduite sur le territoire de la Fédération de Russie conformément 

au présent code, à moins qu'un traité international ratifié par la Fédération de Russie 

en dispose autrement . » 

Article 30 

« 1. Les affaires pénales sont examinées par un tribunal de façon collégiale ou par un 

juge unique. 

2. Devant le tribunal de première instance, les affaires pénales sont examinées par 

les formations suivantes : 

(...) 

b) Le juge d'un tribunal fédéral de droit commun et un collège de douze jurés 

examinent, à la demande du prévenu, les affaires relatives aux crimes prévus à 

l'article 31 § 3 du présent code. (...) » 
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Les c r imes prévus à l 'ar t icle 31 § 3 C P P sont , e n t r e a u t r e s , ceux 

r é p r i m é s p a r les ar t ic les 205, 209, 317 et 322 § 2 du code péna l 

( p a r a g r a p h e s 66 et 71 c i -dessus) . 

Article 108 §§ 1 et 5 

« 1 . La mesure de mise en détention provisoire s'applique en vertu d'une décision 

judiciaire à l'égard d'une personne mise en examen ou d'une personne accusée à qui 

l'on reproche la commission d'une infraction passible d'une peine privative de liberté 

d'une durée supérieure à deux ans, lorsqu'une autre mesure préventive moins sévère 

ne peut être applicpiée. 

(...) 

"). La mise en détention provisoire ne peut être décidée en l'absence de l'accusé que 

s'il lait l'objet d'un mandat de recherche international.» 

Article 109 § 1 

« La détention provisoire aux lins de l'instruction ne peut excéder une durée de deux 

mois. » 

C e t t e d u r é e ini t ia le peu t p a r la su i te ê t r e p ro longée pa r le t r i buna l ou 

le m a g i s t r a t c o m p é t e n t d a n s ce r t a ines c i rcons tances , n o t a m m e n t en 

raison de la complex i t é de l 'affaire ; c e p e n d a n t , la d u r é e to ta le ne peu t en 

a u c u n cas excéder dix-hui t mois . 

Article 312 

«Des copies du jugement sont délivrées à la personne condamnée ou aecpiittée, a son 

conseil et au ministère public dans un délai de cinq jours à partir du prononcé. Dans le 

même délai, la partie civile, la partie demanderesse ou la partie défenderesse au civil, 

ainsi cpie leurs conseils, peuvent également obtenir des copies de ce jugement, après 

avoir adressé au tribunal une demande écrite à cet effet.» 

265. La loi fédérale du 27 décembre 2002 portant modification de la loi relative à 

l'entrée en vigueur du nouveau CPP 

« (...) L'article 30 S 2 b) du code de procédure pénale entre en vigueur le 1 "juillet 2002 

dans les régions de (...) ECrasnodar et de Stavropol (...); (...) le 1" janvier 2007 en 

République lehétchène. » 

C e t t e d e r n i è r e d a t e m a r q u e l ' a chèvemen t de l ' i n t roduc t ion des cours 

d 'ass ises d a n s la F é d é r a t i o n de Russ ie . 

D . I n s t r u m e n t s i n t e r n a t i o n a u x 

266. La Géorg ie et la F é d é r a t i o n de Russie sont pa r t i e s à la 

C o n v e n t i o n du 22 j a n v i e r 1993 rela t ive à l ' en t r a ide jud ic i a i r e et aux 

re la t ions jud ic i a i r e s en m a t i è r e civile, familiale et péna l e ( « C o n v e n t i o n 

de M i n s k » ) , ainsi q u ' à la C o n v e n t i o n e u r o p é e n n e d ' e x t r a d i t i o n . 
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a) La Convention de Minsk 

Article 56 - Obligation d'extrader 

« Les Parties contrae tantes s'engagent à se livrer, sous les conditions déterminées par 

la présente Convention et à la demande de l'une des Parties, les personnes qui se 

trouvent sur leur territoire, aux fins de poursuites pénales ou de l'exécution d'un 

jugement prononcé à leur égard. 

L'extradition aux fins de poursuites pénales a lieu si l'action ou l'omission en cause 

est sanctionnée par la loi de la Partie requérante et par celle de la Partie requise, et si 

elle est passible d'une peine privative de liberté d'une durée supérieure à un an ou d'une 

peine plus sévère. 

L'extradition aux fins de l'exécution d'un jugement a lieu si la personne dont 

l'extradition est demandée a été condamnée à une peine privative de liberté de plus de 

six mois ou à une peine plus sévère pour avoir commis l'action ou l'omission sanctionnée 

par la loi de la Partie requérante et par celle de la Partie requise. » 

Article 80 - Modalités particulières 

«Les relations concernant les questions d'extradition et de poursuites pénales se font 

par l ' intermédiaire des procureurs généraux (procureurs) des Parties contractantes. 

Les relations relatives à l'accomplissement de différentes procédures ou d'autres 

actes nécessitant l'aval (la «sanction») d'un procureur ou d'un tribunal se font par 

l ' intermédiaire des organes du parquet selon les modalités définies par les procureurs 

généraux (procureurs) des Parties contractantes.» 

b) La Convention européenne d'extradition, entrée en vigueur à l'égard de la 

Géorgie le 13 septembre 2001 et à l'égard de la Russie le 9 mars 2000 

Article II - Peine capitale 

«Si le fait à raison duquel l 'extradition est demandée, est puni de la peine capitale par 

la loi de la Partie requérante et que, dans ce cas, cette peine n'est pas prévue par la 

législation de la Partie requise, ou n'y est généralement pas exécutée, l 'extradition 

pourra n'être accordée qu'à la condition que la Partie requérante donne des 

assurances jugées suffisantes par la Partie requise, que la peine capitale ne sera pas 

exécutée. » 

Article 28 §§ 1 et 2 - Relations entre la présente Convention 
et les accords bilatéraux 

« 1. La présente Convention abroge, en ce qui concerne les territoires auxquels elle 

s'applique, celles des dispositions des traités, conventions ou accords bilatéraux qui, 

entre deux Parties contractantes, régissent la matière de l'extradition. 

2. Les Parties contractantes ne pourront conclure entre elles des accords bilatéraux 

ou multi latéraux que pour compléter les dispositions de la présente Convention ou pour 

faciliter l'application des principes contenus clans celle-ci.» 
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Lors du dépôt de l ' i n s t r u m e n t de ra t i f icat ion le 15 j u in 2001 , la Géorg ie 

a formulé la réserve su ivan te : 

«La Géorgie déclare qu'elle n'accordera l'extradition d'aucune personne au titre 

d'infractions passibles de la peine de mort par la législation de la Partie requérante.» 

E. T e x t e s e t r a p p o r t s i n t e r n a t i o n a u x 

267. Conseil de l'Europe 

a) Avis n" 193 (1996) de l'Assemblée parlementaire relatif à la demande 

d'adhésion de la Russ ie au Conseil de l'Europe 

«(...) 

10. I,'Assembler parlementaire prend note qui* la Fédération de Russie partage 

pleinement .sa conception et son interprétation des engagements contractés (...) et 

qu'elle a l 'intention : 

(...) 

11. de signer dans l'année et de ratifier dans les trois ans suivant son adhésion le 

Protocole n" (i à la Convention européenne des Droits de l 'Homme concernant 

l'abolition de la peine de mort en temps de paix, et de mettre en place un moratoire 

sur les exécutions prenant effet le jour de l'adhésion; 

( - ) » 

b) Résolution 1315 (2003) de l'Assemblée parlementaire sur l'évaluation des 

perspectives de résolution polit ique du conflit en République tchétchène 

«(...) 

4. S'agissant de la situation relative aux droits de l'homme dans la République 

tchétchène, l'Assemblée continue à s'inquiéter vivement du nombre de meurtres de 

personnes ayant des activités politiques, des disparitions fréquentes et de l'inefficacité 

des autorités dans les enquêtes les concernant, ainsi que de la généralisation 

d'allégations et d'indications qui font état de brutalités et de violences contre la 

population civile de la république. 

5. Les autorités russes ne semblent pas être capables de mettre un terme aux graves 

violations des droits de l 'homme en Tchétchénie. (...) [L']Assemblée est amenée à 

conclure que les instances de poursuite n'ont ni la volonté ni la capacité de rechercher 

les coupables et de les déférer à la justice. L'Assemblée déplore le climat d' impunité qui 

règne ainsi dans la République tchétchène et qui rend impossible une vie normale dans 

ladite république. 

(.. .). . 

c) Résolution 1323 (2003) de l'Assemblée parlementaire sur la situation des 

droits de l'homme en République tchétchène 

«(•••) 

7. Le Gouvernement russe n'a pas renouvelé le mandat du Groupe d'assistance de 

l 'Organisation pour la sécurité et la coopération en Europe en Tchétchénie [le l c r janvier 
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2003]. Le Comité du Conseil de l'Europe pour la prévention de la torture (CPT) s'est 

plaint du manque de coopération de la Fédération de Russie. La Fédération de Russie 

n'a pas encore autorisé la publication des rapports du CPT. Lorsqu'elle donne suite aux 

recommandations du commissaire aux droits de l'homme du Conseil de l'Europe, elle le 

fait avec des retards considérables. La Cour européenne des Droits de l 'Homme, qui a 

vocation à examiner des atteintes individuelles aux droits de l 'homme, ne peut espérer 

être en mesure de traiter de manière effective, par la voie du recours individuel, les 

violations systématicjues à l'échelle tchétchêne. Il est déplorable qu'aucun Etat 

membre ou groupe d'Etats membres n'ait encore trouvé le courage d'introduire une 

requête interétatique auprès de la Cour. 

( - ) » 

d) Résolution 1403 (2004) de l'Assemblée parlementaire sur la situation des 

droits de l'homme en République tchétchène 

«(...) 

6. La situation dramatique des droits de l 'homme en République tchétchène, décrite 

dans les textes adoptés par l'Assemblée en avril 2003, ne s'est malheureusement guère 

améliorée depuis. Le nombre d'«opérations spéciales» ou de « coups de filet » menés pal

les forces de sécurité a baissé de manière significative, notamment depuis la fin de 

l'année 2003. Cependant, les détentions arbitraires, souvent suivies de «disparition», 

torture ou passage à tabac des détenus, le vol ou la destruction des biens par les forces 

de sécurité (tchétchènes et fédérales) ou par certains groupes rebelles, sont toujours 

pratiqués à grande échelle, en particulier en regard du petit nombre d'habitants en 

République tchétchène et des pertes déjà subies au cours des années passées. (...) 

(...) 

11. L'Assemblée est indignée par les crimes graves commis envers des personnes 

ayant déposé une requête devant la Cour européenne des Droits de l 'Homme ou leurs 

pioches et par le lait qu'ils n'ont pas encore été élucidés. De tels actes sont totalement 

inacceptables; ils découragent les victimes de porter plainte devant la Cour, pièce 

maîtresse du mécanisme de protection des droits de l 'homme instauré par la 

Convention européenne des Droits de l 'Homme. 

( • • • ) » 

e) Déclaration publique du 10 juil let 2001 relative à la République 

tchétchène de la Fédération de Russie (Comité européen pour la 

prévention de la torture et des pe ines ou traitements inhumains ou 

dégradants - CPT) 

«(...) [L]es informations recueillies par la délégation du CPT au cours de ses visites 

de février/mars et d'avril 2000 ont indiqué qu'un nombre considérable de personnes 

privées de liberté en République tchétchène depuis le début du conflit, avaient été 

soumises à des mauvais t rai tements physiques par des membres des forces armées ou 

des forces de l'ordre russes. (...) 

(...) 

(...) [L]ors de sa plus récente visite en République tchétchène en mars 2001, de 

nombreuses allégations crédibles et concordantes de mauvais t rai tements graves par 

les forces fédérales ont à nouveau été recueillies; dans un certain nombre de cas, ces 

allégations ont été étayées par des preuves médicales. La délégation du CPT a senti un 
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climat palpable de peur; nombre de personnes qui avaient été maltraitées et d'autres 

qui étaient au courant de telles infractions étaient réticentes à porter plainte auprès des 

autorités. L'on craignait des représailles au niveau local et il y avait un sentiment 

général que, de toute façon, justice ne serait pas faite. (...) 

(...) D'après les informations recueillies au cours de la visite de mars 2001, il y avait de 

claires indications sur certains corps que les décès résultaient d'exécutions sommaires ; 

en outre, certains des corps ont été identifiés par des proches comme étant ceux de 

personnes ayant disparu après leur détention par des forces russes. (...) 

Dans leur réponse du 28 juin 2001, les autorités russes ont indiqué qu'elles n'étaient 

prêtes ni à fournir les informations demandées, ni à entamer une discussion avec le CPT 

sur les points ci-dessus décrits ; elles font valoir que ces questions n 'entrent pas, d'après 

la Convention européenne pour la prévention de la torture et des peines ou trai tements 

inhumains ou dégradants, dans la compétence du Comité. Une telle approche est 

incompatible avec l'objet et le but du traité international établissant le CPT et 

constitue un manquement à coopérer avec le Comité. » 

f) Déclaration publique du CPT du 10 jui l let 2003 relative à la République 

tchétchène de la Fédération de Russie 

«(...) 

2. Le H) juillet 2(101, le CPT a fait une déclaration publique relative à la République 

tchétchène. (...) 

Par la suite, des progrès ont été réalisés. (...) 

(...) 

4. [Toutefois, au] cours des visites du CPT en République tchétchène en 2002 et, plus 

récemment, du 23 au 29 mai 2003, un nombre considérable de personnes avec lesquelles 

la délégation du Comité s'est entretenue séparément dans différents lieux ont allégué 

avoir été gravement maltraitées pendant leur détention par les forces de l'ordre. Les 

allégations étaient détaillées et concordantes, et visaient des méthodes telles que de 

très graves «passages à tabac», des chocs électriques et la suffocation à l'aide d'un sac 

plastique ou d'un masque à gaz. Dans de nombreux cas, ces allégations étaient étayées 

par des preuves médicales. Un certain nombre de personnes examinées par les médecins 

de la délégation présentaient des traces physiques ou un état correspondant 

parfaitement à leurs allégations. (...) 

( . . . )» 

268. Human Rights Watch 

Les r a p p o r t s in t i tu lés « Russial Chechnya — Swept under: Torture, forced 

disappearances, and extrajudicial killings during sweep opérations in Chechnya » 

(vol. 14, n" 2 (D) , février 2002) , «Confessions al any cost: Police torture in 

Russia» ( novembre 1999) et «Welcome to Hell - Arbilrary détention, torture, and 

extorlion in Chechnya» (octobre 2000) font é t a t de t o r t u r e , n o t a m m e n t 

méd ica l e , ainsi que d ' exécu t ions a r b i t r a i r e s c o n c e r n a n t des d é t e n u s 

t c h é t c h e n e s . D ' a u t r e s ont d i spa ru sans laisser de t r ace . T o u t u n peup le 

se ra i t a insi exposé à un grave d a n g e r d ' e x t e r m i n a t i o n . O u t r e ces cons ta t s , 

les r a p p o r t s c o n t i e n n e n t u n e so ixan ta ine d ' in te rv iews de T c h é t c h è n e s qui , 
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m a i n t e n u s d a n s u n e douza ine de « c e n t r e s de d é t e n t i o n » à t r ave r s la 

T c h é t c h é n i e et les régions l im i t rophes du C a u c a s e , ont survécu à la 

t o r t u r e , au viol et aux m a u v a i s t r a i t e m e n t s . Us a u r a i e n t é té l ibérés g râce à 

des pots-de-vin versés aux soldats russes . Les r a p p o r t s m e n t i o n n e n t 

différents types de t o r t u r e p r a t i q u é s dans ces c e n t r e s . Le r appor t 

«.Welcome toHell» p r é s e n t e des t é m o i g n a g e s sur les ac tes de t o r t u r e et les 

mauva i s t r a i t e m e n t s que sub issen t les d é t e n u s t c h é t c h è n e s d a n s les S IZO 

de la région de Stavropol . P a r m i les m é t h o d e s h a b i t u e l l e m e n t employées en 

ces lieux f igurent le «live corridor» (les d é t e n u s sont f rappés a lors qu ' i ls 

p a r c o u r e n t un couloir ) , le « p a s s a g e à t abac des d é t e n u s courbés , mis à 

g e n o u x » et le « p a s s a g e à t a b a c à coups de m a s s u e , p r a t i q u é d a n s des 

salles de douche sur les d é t e n u s d é n u d é s » . T o u s les anc i ens d é t e n u s 

tchétchènes qu i t é m o i g n e n t a u p r è s de H u m a n R i g h t s W a t c h p o r t e n t des 

n o m s inventés et sont dés ignés sous des p s e u d o n y m e s p r é s e n t é s e n t r e 

gu i l l eme t s . 

2G9. Amnesly International et le Groupe du Commissaire des droits de l'homme 

russe 

Selon un d o c u m e n t d ' A m n e s t y I n t e r n a t i o n a l p a r u en 2000 ' , les deux 

é t a b l i s s e m e n t s où les r e q u é r a n t s e x t r a d é s ont é t é placés au d é b u t et sont 

a c t u e l l e m e n t d é t e n u s c o n s t i t u e r a i e n t des « c a m p s de t r i » . A m n e s t y 

I n t e r n a t i o n a l a r ecensé diverses formes de t o r t u r e p r a t i q u é e s d a n s ces 

c a m p s d a n s le c ad re du conflit qu i r avage la T c h é t c h é n i e . «Les 

in format ions recuei l l ies font é t a t de viols (aussi b ien sur des h o m m e s que 

des f e m m e s ) , de d é c h a r g e s é lec t r iques , de coups de m a r t e a u et de 

m a t r a q u e , ainsi que de l 'emploi de gaz l ac rymogène . D ' a u t r e s formes de 

suppl ices cons i s ten t à scier les d e n t s de la v ic t ime ou à la f r apper j u s q u ' à la 

pe r fora t ion des t y m p a n s . » 

Le G r o u p e du C o m m i s s a i r e des dro i t s de l ' h o m m e russe conf i rme ce t t e 

in fo rmat ion et p r é s e n t e des ex t r a i t s de l 'acte a d m i n i s t r a t i f en ver tu 

duque l des c e n t r e s de tri ont é té ins ta l lés t e m p o r a i r e m e n t d a n s les deux 

é t a b l i s s e m e n t s où les r e q u é r a n t s ont é t é et sont d é t e n u s , l 'objet é t a n t de 

vérifier l ' ident i té des p r i sonn ie r s et de d é t e r m i n e r quel a é té l eur rôle 

clans les c o m b a t s a r m é s con t re l ' a rmée et les t r oupes a r m é e s de 

l ' I n t é r i eu r ( in fo rmat ion publ iée pa r le m o u v e m e n t russe M é m o r i a l ) . 

270. Rapporteur spécial de l'ONU sur la torture (ElCN.412002/76, 14 mars 

2002, §§ 6et 10:EICN.4120021761Add.l, §§ 1268-1310) 

La p l u p a r t des affaires po r t ée s à l ' a t t en t i on du g o u v e r n e m e n t russe 

conce rna i en t des pe r sonnes d é t e n u e s pa r les forces russes en T c h é t c h é n i e . 

1. Les références exactes de ce document ne sont pas indiquées, par respect de l 'engagement 

de la Cour (paragraphe 16 de l 'arrêt) de ne pas dévoiler les noms des établissements de 

détention des requérants en Russie. 
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Les ac tes de t o r t u r e et les mauva i s t r a i t e m e n t s s ignalés é t a i en t n o t a m m e n t 

les su ivan ts : d é t e n t i o n d a n s u n e cel lule obscure ; coups de m a t r a q u e ou de 

crosse de fusil su r tou t le c o r p s ; l acé ra t ion profonde de la j a m b e avec u n 

c o u t e a u ; a t t a q u e dé l ibé rée p a r des c h i e n s ; obl iga t ion pour la v ic t ime de 

r e s t e r agenoui l l ée p e n d a n t hui t h e u r e s ; é l ec t rochocs ; coups de p o i n g ; 

t o r t u r e cons i s t an t à écorcher et s ca lpe r ; m e m b r e s r o m p u s ; bout des 

doigts ou du nez sec t ionné ; t i r à bout p o r t a n t sur la v ic t ime ; e n t a s s e m e n t 

de p r i sonn ie r s p e n d a n t p lus ieurs j o u r s d a n s des véhicules s t a t i o n n é s e t non 

chauf fés ; pr iva t ion de n o u r r i t u r e ; accès aux san i t a i r e s r e fusé ; viol ou 

m e n a c e de viol sur des f e m m e s d é t e n u e s ; coups de c o u t e a u sur tou t le 

corps ; yeux a r r a c h é s ; b r û l u r e s sur les j a m b e s et les b ras . 

271. Rapport de la Fédération internationale Helsinki pour les droits de l'homme 

du 15 septembre 2004 

(Traduction établie par le greffe de la Cour) 

« (...) 

E. Persécut ion de personnes ayant introduit une requête auprès de la Cour 
européenne des Droits de l'Homme 

(...) Le système judiciaire russe ne se préoccupant guère des crimes perpétrés en 

Tchétchénie, il reste la possibilité de saisir la Cour européenne des Droits de l 'Homme 

(CKDH). (...) Parallèlement, de nombreux requérants ont été victimes de menaces, de 

harcèlement, de détention, voire de disparition forcée ou d'exécution. Certains de ces 

cas, notamment celui de Libkan Bazaïeva, militante et requérante, ont déjà été évoqués. 

En 2003 et 2004, les cas de persécutions de requérants ont fortement augmenté . Cet te 

situation s'explique en partie par la hausse croissante du nombre de requérants . 

Cependant , même si l'on tient compte de ce facteur, le chiffre des agressions semble 

avoir progressé de façon non proportionnelle au nombre de requérants, donnant à 

penser que la persécution de ceux-ci est une nouvelle tendance. 

(...) 

Certaines (les organisations qui représentent les requérants tchétchènes devant la 

CEDII (Mémorial, l'.uropean H u n i a n Rigbts Advoeaty Centre et Chechnya Justice 

Initiative) ont rapporté d 'autres actes ayant visé certains de leurs clients. Dans des 

lettres adressées à la CKDH, elles mentionnent 13 cas - pour un total de 29 chefs d'abus 

— dans lesquels plusieurs requérants ont été persécutés en raison de leur quête de justice. 

(...) 

Globalement, les cas de persécution de personnes ayant introduit des requêtes devant 

la CKDH concernent des menaces verbales et écrites, parfois dirigées contre des 

membres de la famille. Dans l'un de ces cas, le requérant a perdu son emploi. Dans 

deux cas, des soldats ont illégalement perquisitionné la maison d'un requérant . Un des 

requérants au moins a été volé. Dans quatre cas, les requérants ont été battus. Dans un 

cas, le requérant a dû se cacher. Dans deux cas au moins, les requérants envisagent de 

retirer leurs plaintes devant les tribunaux. Deux ont officiellement retiré leurs plaintes. 

La plupart des menaces et des passages à tabac ont été signalés en 2003 et en 2004. Les 

forces fédérales sont présumées être impliquées dans l'ensemble de ces affaires. Les 

organisations représentant les requérants affirment (pie le fait que la CEDH a notifié 
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t e s incidents aux autorités russes a eu un effet positif dans certains cas, allégeant la 

pression sur les requérants individuels et les membres de leur famille. 

( . . . ) . . 

Le rappor t décr i t les c i r cons tances d a n s lesquel les p lus ieurs 

r e q u é r a n t s , dont Z o u r a Bi t ieva ( tuée , r e q u ê t e n" 57953/00) , M a r z e t 

Imaka ï eva (pe r s écu t ée , r e q u ê t e n" 7615/02) et Shar foud in Sambicv 

(pe r s écu t é , r e q u ê t e n" 38693/04) , ont fait l 'objet de violences . 

(Traduction établie par le greffe de la Cour) 

•• (...) 

F. Persécution de défenseurs étrangers des droits de l'homme 

(...) 

L'Organisation pour la sécurité et la coopération en Europe (OSCL) a ouvert un 

bureau à Znamenskoye (Tchétchénie) en juin 2001, mais la Fédération de Russie a 

refusé de prolonger le mandat du groupe consultatif de l'OSGE lorsqu'il est arrivé à 

échéance fin 2002. S'il y a peu d 'étrangers sur le territoire tchétchène, quelques 

organisations internationales et humanitaires ont conservé leurs bureaux en 

Ingouchic. Un certain nombre de représentants étrangers ont en revanche quitté 

ITngouchie après les a t taques de juin 2004. La présence internationale dans le Caucase 

du Nord est de plus en plus diluée ; d'où la quasi-absence de témoins et d'aide extérieurs. 

E N D R O I T 

I. Q U A N T A U X E X C E P T I O N S SOULEVÉES PAR LE G O U V E R 

N E M E N T RUSSE 

A. L ' e x c e p t i o n t i r é e d e l ' i m p o s s i b i l i t é d ' e x a m i n e r Paf fa i re a u 

f o n d , e t la d e m a n d e d ' a n n u l a t i o n d e la p r o c é d u r e 

l. Arguments du gouvernement russe 

272. D a n s ses d e r n i è r e s conclusions, d a t é e s du 20 ju i l le t 2004 

( p a r a g r a p h e 50 c i -dessus) , le g o u v e r n e m e n t russe avance q u e l ' adopt ion 

p a r la C o u r d ' u n a r r ê t d a n s la p r é s e n t e affaire n 'es t pas possible du point 

de vue p rocédura l , ce p o u r les motifs exposés c i -après . P r e m i è r e m e n t , 

l 'affaire péna l e de M M . C h a m a ï e v , Khacljiev, Adaïev et Vissi tov sera i t 

toujours p e n d a n t e devan t les j u r id i c t ions i n t e r n e s ( p a r a g r a p h e 108 

ci-dessus) e t , avant que la C o u r ne s t a t u e , il conviendra i t q u e la ju r id ic t ion 

de renvoi r e d r e s s e les v iola t ions c o n s t a t é e s p a r la C o u r d e cassa t ion . 

D e u x i è m e m e n t , les r e q u é r a n t s s u s m e n t i o n n é s n ' a u r a i e n t j a m a i s saisi la 

C o u r , vu la falsification de leurs s i g n a t u r e s pa r M ' s M o u k h a c h a v r i a et 

Dzamoukachv i l i ( p a r a g r a p h e 230 c i -dessus) . D e surcro î t , la C o u r a u r a i t 
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m é c o n n u les dro i t s de M. Khadj iev pour ne pas avoir «off ic ie l lement 

c o m m u n i q u é » son affaire, telle que p r é s e n t é e pa r M'' Kotov, aux 

g o u v e r n e m e n t s d é f e n d e u r s ( p a r a g r a p h e 235 c i -dessus) . C e t avocat choisi 

pa r le r e q u é r a n t n ' ayan t de ce fait pas é té a d m i s à la p r o c é d u r e a lors qu ' i l 

n ' ava i t pas recouru à des falsifications, la C o u r n ' au ra i t a u c u n fondemen t 

p r o c é d u r a l pour t r a n c h e r les ques t i ons l i t igieuses q u a n t au fond. 

273. En conclusion, le g o u v e r n e m e n t russe pr ie la C o u r d ' a n n u l e r 

t ou t e s les p r o c é d u r e s m e n é e s d a n s ce t t e affaire. Il aff irme q u e si l ' a r rê t 

é ta i t r e n d u avant le d é n o u e m e n t de la p r o c é d u r e i n t e r n e d i r igée c o n t r e 

les q u a t r e r e q u é r a n t s p réc i t és , cela violerai t les pr inc ipes de la 

C o n v e n t i o n , dont celui de subs id i a r i t é , et e n c o u r a g e r a i t les ac t ions 

t e r r o r i s t e s en Eu rope . 

274. En tout é ta t de cause , le g o u v e r n e m e n t russe déc la re ne pas voir 

en quoi pou r ra i t cons is te r en l 'espèce la violat ion par la Russ ie des 

d isposi t ions de la Conven t i on . Il e s t ime que la p r é s e n t e r e q u ê t e cons t i tue 

une p l a in t e in abstracto, i n t r o d u i t e pa r de p r é t e n d u e s r e p r é s e n t a n t e s des 

r e q u é r a n t s , lesquel les a u r a i e n t a b u s é du droit de sais ine de la C o u r . 

2. Appréciai ion de la Cour 

275. La C o u r r appe l l e d ' e m b l é e qu 'e l le a déjà re je té les excep t ions 

p ré l imina i r e s du g o u v e r n e m e n t russe t i rées du c a r a c t è r e a n o n y m e et 

abusi f de la r e q u ê t e (Chamaïev et autres c. Géorgie et Russie (déc.) , n" 36378/02, 

16 s e p t e m b r e 2003) . Elle a n o t a m m e n t cons idé ré q u e la p r é s e n t e r e q u ê t e 

concerna i t des p e r s o n n e s rée l les , concrè tes et ident i f iables et q u e leurs 

griefs, qui por ta ien t sur des a t t e i n t e s a l l éguées à leurs dro i t s au r ega rd de 

la Conven t ion , reposa ien t sur des faits réels , dont ce r t a ins n ' é t a i e n t 

con t e s t é s par a u c u n des deux g o u v e r n e m e n t s d é f e n d e u r s . La C o u r 

n ' aperço i t à ce s t ade a u c u n e «c i r cons t ance spéc ia le» imposan t un nouvel 

e x a m e n des a r g u m e n t s t i rés du c a r a c t è r e abs t r a i t et abusi f de la p r é s e n t e 

r e q u ê t e (Slankov et Organisation macédonienne unie Ilinden c. Bulgarie, 

n"s 29221/95 et 29225/95 , §§ 55 et 57, C E D H 2001-IX) . 

276. Q u a n t à l ' impossibi l i té pour la C o u r d ' e x a m i n e r les griefs des 

r e q u é r a n t s sur le fond en ra ison du p r é t e n d u i n a c h è v e m e n t de la 

p r o c é d u r e péna le devan t les j u r id i c t i ons russes , il convient de r appe l e r 

q u e le g o u v e r n e m e n t russe n ' a p rodu i t a u c u n e p reuve à l ' appui de sa 

t hè se . Il s'est c o n t e n t é d 'a f f i rmer q u e la p r o c é d u r e étai t toujours 

p e n d a n t e ( p a r a g r a p h e s 48, 107, 108 et 272 ci-dessus) et n ' a soumis copie 

ni du j u g e m e n t du 18 février 2004 ni de l ' a r rê t de cassa t ion in f i rmant 

celui-ci et renvoyant l 'affaire devan t une jur id ic t ion de p r e m i è r e 

ins tance . Sans i nd ique r la d ispos i t ion p e r t i n e n t e du droi t i n t e r n e qui 

selon lui in te rd i ra i t la dé l iv rance de copies d 'un j u g e m e n t à tou te 

p e r s o n n e a u t r e q u e le c o n d a m n é l u i - m ê m e , le g o u v e r n e m e n t a renvoyé 

au Consei l de l 'Europe la responsab i l i t é de ce t t e « imposs ib le 
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c o o p é r a t i o n » ( p a r a g r a p h e 108 c i -dessus) . Que l l e q u e soit la disposi t ion 

légale conce rnée (voir, pa r e x e m p l e , l ' a r t ic le 312 du code de p r o c é d u r e 

péna l e , p a r a g r a p h e 264 c i -dessus) , la C o u r n ' accep te pas l ' a r g u m e n t du 

g o u v e r n e m e n t russe et r appe l l e qu ' i l a p p a r t i e n t à tou te Pa r t i e 

c o n t r a c t a n t e de s o u m e t t r e à la Cour , pa r l ' i n t e r m é d i a i r e de son 

r e p r é s e n t a n t , tout d o c u m e n t i n t e r n e p e r t i n e n t . 

277. A suppose r m ê m e que la p r o c é d u r e péna l e soit e f fec t ivement 

toujours p e n d a n t e devan t les ju r id i c t ions russes , la C o u r soul igne que 

ce t t e p r o c é d u r e n 'es t pas en t a n t q u e telle r emise en ques t i on d a n s le 

cad re de la p r é s e n t e r e q u ê t e . Sont en cause ici la p r o c é d u r e d ' ex t r ad i t i on 

des r e q u é r a n t s condu i t e pa r les a u t o r i t é s géo rg i ennes , l ' ex t r ad i t ion de cinq 

d ' e n t r e eux, ainsi q u e le défaut d ' a t t r i b u t i o n à ceux-ci d 'avoca ts l i b r emen t 

choisis à l eur a r r ivée en Russ ie . C e r t e s , la s i t ua t ion des r e q u é r a n t s ex t r adés 

peut p e r m e t t r e d ' a p p r é c i e r la fiabilité des g a r a n t i e s fournies pa r les 

au to r i t é s russes à leurs homologues géorg iens ( p a r a g r a p h e 20 ci -dessus) , 

mais le p r é t e n d u i n a c h è v e m e n t de la p r o c é d u r e péna l e d i l igen lée à leur 

e n c o n t r e en Russie n 'es t pas , en l ' espèce, de n a t u r e à e m p ê c h e r la C o u r de 

se p r o n o n c e r su r les griefs d i r igés con t re la Russie ( p a r a g r a p h e s 480 et 

su ivants c i -dessous) . Il en va de m ê m e des griefs fondés sur les a r t ic les 2, 3 , 

5 et 13 de la C o n v e n t i o n , soulevés con t re la Géorg ie . 

278. En tout é t a t de cause , si l ' e x a m e n au fond des griefs recevables 

con t r e la Russie est imposs ib le , c 'est avan t tout p o u r d ' a u t r e s motifs 

( p a r a g r a p h e 491 c i -dessous) , et la C o u r n ' e s t i m e pas nécessa i re de se 

p e n c h e r d a v a n t a g e su r la ques t i on du n o n - é p u i s e m e n t soulevée pa r le 

g o u v e r n e m e n t russe . 

279. P o u r ce qui est du défau t de sais ine de la C o u r p a r les r e q u é r a n t s 

e x t r a d é s et de leur r e p r é s e n t a t i o n l i t igieuse, la C o u r rappe l le q u e , le 

16 s e p t e m b r e 2003 (dans la décis ion Chamaïev et autres, p r éc i t ée ) , ces deux 

except ions ont é té j o i n t e s à l ' e x a m e n du fond de l 'affaire. La C o u r les 

é t u d i e r a ci-dessous s é p a r é m e n t ( p a r a g r a p h e s 290 et su ivan t s ) . 

280. Q u a n t à l ' absence de « c o m m u n i c a t i o n officielle» de l 'affaire de 

M. Khadj iev et au refus d ' a d m e t t r e M' Kotov à la p r o c é d u r e , la C o u r 

soul igne en p r e m i e r lieu que , depu i s l ' i n t roduc t ion de la p r é s e n t e 

r e q u ê t e , elle a t e n t é de n o m b r e u s e s fois d ' e n t r e r en contac t avec les 

r e q u é r a n t s e x t r a d é s , ainsi qu ' avec leurs avocats russes ( p a r a g r a p h e s 29 

et su ivan ts , 232 et su ivan t s c i -dessus) . A la l e t t r e de la C o u r envoyée le 

20 n o v e m b r e 2002 à M ' s Molo tchkov et K o u t c h i n s k a ï a , p r e m i e r s avocats 

de M. Khadj iev, c'est le g o u v e r n e m e n t russe qui a r é p o n d u en s o u t e n a n t 

que ces avocats « p r o t e s t a i e n t con t re les t en t a t ives de la C o u r pour 

p r e n d r e contact avec e u x » . La C o u r a alors envoyé aux r e q u é r a n t s 

e x t r a d é s (dont M. Khadj iev) , d i r e c t e m e n t à l eur lieu de d é t e n t i o n , des 

l e t t r e s a c c o m p a g n é e s de fo rmula i r e s de r e q u ê t e . Les d e s t i n a t a i r e s 

é t a i en t pr iés de conf i rmer ou d ' in f i rmer leur i n t e n t i o n de saisir la Cour , 

man i fes t ée le 4 oc tobre 2002. M a l g r é la r écep t ion de ce t t e c o m m u n i c a t i o n , 
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le 24 d é c e m b r e 2002, pa r le S I Z O de la ville A, le g o u v e r n e m e n t russe a 

s o u t e n u ju squ ' au 3 d é c e m b r e 2003 que cet envoi n ' é t a i t pas pa rvenu aux 

r e q u é r a n t s ( p a r a g r a p h e s 233 et 239 c i -dessus) . 

281 . C 'es t s e u l e m e n t le 8 oc tobre 2003 q u e M. Khadj iev a r é p o n d u à la 

l e t t r e d e la Cour , pa r l ' i n t e rméd ia i r e de l ' admin i s t r a t i on p é n i t e n t i a i r e , en 

renvoyan t le fo rmula i r e de r e q u ê t e r emp l i (pa rvenu à la C o u r le 27 oc tobre 

2003) . A ce t t e d a t e , ses griefs, tels q u e p r é s e n t é s le 22 oc tobre 2002 pa r 

M ' s M o u k h a c h a v r i a et Dzamoukachv i l i ( p a r a g r a p h e 14 c i -dessus) , ava ien t 

déjà é té déc la rés recevables à la su i te de leur c o m m u n i c a t i o n aux 

g o u v e r n e m e n t s d é f e n d e u r s ( p a r a g r a p h e s 6 et 16 ci-dessus) et d ' u n e 

a u d i e n c e sur la recevabi l i té ( p a r a g r a p h e 25 ci-dessus) . 

282. Vu le c o n t e n u du fo rmula i re de r e q u ê t e d e M. Khadj iev qu i , 

r e p r é s e n t é pa r M' Kotov, m e t t a i t p r i n c i p a l e m e n t en cause la m a n i è r e 

dont la p r o c é d u r e d ' e x t r a d i t i o n le c o n c e r n a n t avait é té condu i t e en 

Géorg ie et dénonça i t d ' a u t r e s violat ions de ses dro i t s en Géorg i e et en 

Russie ( p a r a g r a p h e 235 ci-dessus et p a r a g r a p h e s 388, 439 et 484 

c i -dessous) , ce d o c u m e n t (avec ses a n n e x e s ) a é t é versé au doss ier c o m m e 

é l é m e n t faisant p a r t i e i n t é g r a n t e de la p r é s e n t e r e q u ê t e . En r é p o n d a n t à la 

Cour , ce r t e s t a r d i v e m e n t , M. Khadj iev a conf i rmé son in ten t ion de 

c o n t e s t e r devan t la C o u r la p r o c é d u r e d ' e x t r a d i t i o n don t il avait fait l 'objet. 

283. Le 19 d é c e m b r e 2003, le formula i re de r e q u ê t e de M. Khadj iev en 

d a t e du 8 oc tobre 2003 et les pièces jo in tes ont é té envoyés aux 

g o u v e r n e m e n t s dé fendeur s , ainsi q u ' à M'' s Moukhachav r i a et 

Dzamoukachvi l i . Le g o u v e r n e m e n t géorg ien et les avocates n 'ont formulé 

a u c u n c o m m e n t a i r e . A la m ê m e d a t e , M" Kotov a é té invité à fournir un 

ce r t a in n o m b r e d ' in format ions c o m p l é m e n t a i r e s , n o t a m m e n t sur la saisine 

de la C o u r pa r M. Khadjiev le soir de son ex t r ad i t ion et sur sa r e p r é s e n t a t i o n 

devan t la Cour pa r les avocates géorg iennes . M' Kotov n 'a j a m a i s r épondu . 

La C o u r e l l e -même a é té privée de la possibil i té d ' e n t e n d r e M. Khadjiev 

d a n s le cadre de la mission d ' e n q u ê t e qu 'e l le aura i t dû effectuer en Russie 

( p a r a g r a p h e s 28 et su ivants ci-dessus) . Dès lors, elle a décidé de s t a t u e r sur 

les griefs de l ' in téressé dans l 'é tat où ils se t rouve ra i en t à la da t e de l ' examen 

du fond de l 'affaire ( p a r a g r a p h e 49 ci-dessus) . 

284. En r éponse à la l e t t r e de la C o u r du 19 d é c e m b r e 2003, le 

g o u v e r n e m e n t russe s'est félicité le 8 j anv ie r 2004 du fo rmula i r e de 

r e q u ê t e p rodui t par M. Khadj iev et a d e m a n d é q u e , pour m e t t r e fin aux 

«ac t iv i tés non p rocédu ra l e s d a n s ce t t e affaire», sa r e q u ê t e fût soumise à 

la « p r o c é d u r e o r d i n a i r e » , qu 'e l l e lui fût c o m m u n i q u é e et q u e t o u t e la 

p r o c é d u r e ayant eu lieu d a n s la p r é s e n t e affaire avan t le 27 oc tobre 2003 

fût a n n u l é e ( p a r a g r a p h e 243 c i -dessus) . D a n s ses l e t t r e s des 5 et 13 février 

2004, la C o u r a r appe lé au g o u v e r n e m e n t q u e les griefs de M. Khadj iev lui 

ava ien t déjà é té c o m m u n i q u e s avan t d ' ê t r e déc la rés recevables et q u e le 

fo rmula i r e de r e q u ê t e pa rvenu à la C o u r le 27 oc tobre 2003 n ' appe la i t pas 

de nouvel le m e s u r e p rocédu ra l e . 



ARRÊT CHAMAÏEV ET AUTRES c. GÉORGIE ET RUSSIE 83 

285. Invité à s o u m e t t r e ses d e r n i è r e s conclusions sur le bien-fondé des 

griefs des r e q u é r a n t s ( p a r a g r a p h e 50 ci -dessus) , le g o u v e r n e m e n t russe 

n ' a fourni a u c u n c o m m e n t a i r e q u a n t a u x griefs de M. Khadj iev, tels que 

p r é s e n t é s d a n s le fo rmula i re de r e q u ê t e l i t igieux, et s 'est l imi té à r e q u é r i r 

l ' annu la t i on de t ou t e la p r o c é d u r e m e n é e d a n s la p r é s e n t e r e q u ê t e . 

286. Au vu des c i r cons tances exposées c i -dessus , la C o u r conclut que 

les griefs de M. Khadj iev , tels q u e p r é s e n t é s pa r M'" M o u k h a c h a v r i a et 

Dzamoukachv i l i , ont é t é c o m m u n i q u é s aux g o u v e r n e m e n t s dé fendeu r s 

en t e m p s voulu et que ces d e r n i e r s ont eu la possibi l i té d'y r é p o n d r e 

d ' abord pa r écr i t , puis o r a l e m e n t lors d 'une aud ience sur la recevabi l i té . 

Difficile à j o i n d r e en Russ ie , un an ap rè s l ' i n t roduc t ion de la r e q u ê t e 

M. Khadj iev a conf i rmé pa r son formula i re du 8 oc tobre 2003 qu' i l 

con tes t a i t son ex t r ad i t i on vers la Russie et qu ' i l m e t t a i t en cause t a n t la 

Géorg ie que la Russie . Invi té à pa r t i c ipe r à la p r o c é d u r e devan t la Cour , 

M'' Kotov, son avocat russe , n 'a j a m a i s r é p o n d u à ce t t e invi ta t ion. Le 

g o u v e r n e m e n t russe n ' a formulé a u c u n c o m m e n t a i r e sur les griefs de 

M. Khadj iev, tels q u e p r é s e n t é s pa r M'' Kotov, ni en r éac t i on à la l e t t r e 

de la C o u r du 19 d é c e m b r e 2003 ( p a r a g r a p h e 236 ci-dessus) ni en 

r éponse à celle du 4 ma i 2004 ( p a r a g r a p h e 50 c i -dessus) . 

287. D a n s ces condi t ions , le g o u v e r n e m e n t russe n 'es t pas fondé à 

sou ten i r q u e les griefs de M. Khadjiev ne lui ont pas é té c o m m u n i q u é s et 

q u e M' Kotov n ' a pas é té admis à la p r o c é d u r e d e v a n t la C o u r . 

288. La C o u r r appe l l e enfin et s u r t o u t q u ' a u c u n e disposi t ion de la 

C o n v e n t i o n ou de son r è g l e m e n t ne prévoit l ' annu l a t i on d ' u n e p a r t i e ou de 

l ' ensemble de la p r o c é d u r e m e n é e d a n s une affaire. La p r é s e n t e r e q u ê t e ne 

peu t donc conna î t r e d ' a u t r e su i te q u e celle p révue p a r ces t ex t e s . En tout 

é t a t de cause , les condi t ions définies p a r les a r t ic les 37 et 39 de la 

C o n v e n t i o n (en ve r tu desque l s la C o u r peu t , d a n s c e r t a i n e s c i rcons tances , 

r ayer u n e r e q u ê t e du rôle) n ' é t a n t pas r éun ies , la C o u r n ' aperço i t a u c u n e 

ra ison de ne pas poursu iv re l ' e x a m e n de l 'affaire au fond. 

289. Pour les moti fs exposés ci-dessus, il convient de re je ter 

l ' except ion du g o u v e r n e m e n t russe t i rée de l ' impossibi l i té d ' e x a m i n e r la 

p r é s e n t e r e q u ê t e au fond, ainsi q u e sa d e m a n d e d ' a n n u l a t i o n de la 

p r o c é d u r e m e n é e en l 'espèce. 

B. L ' e x c e p t i o n t i r é e d u d é f a u t d e s a i s i n e d e la C o u r par l e s 

r e q u é r a n t s e x t r a d é s 

/. Arguments des parties 

290. Le g o u v e r n e m e n t russe sou t i en t q u e les r e q u é r a n t s e x t r a d é s 

n 'on t j a m a i s saisi la C o u r . Il s ' appuie en p r e m i e r lieu sur les l e t t r e s que 

la C o u r a reçues le 26 aoû t 2003 de M " K o u t c h i n s k a ï a et Molotchkov -
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p r e m i e r s avoca ts de M M . C h a m a ï e v , Vissitov, Khadj iev et Aziev devan t les 

j u r id i c t i ons russes - , où ceux-ci a f f i rmaient q u e l eu r s c l ients ne s ' é t a i en t 

j a m a i s p la in t s d e la m é c o n n a i s s a n c e de leurs dro i t s au r ega rd de la 

Conven t i on et n ' ava ien t j a m a i s e x p r i m é le souha i t de saisir la C o u r 

( p a r a g r a p h e 241 ci-dessus) . Le g o u v e r n e m e n t soul igne en second lieu 

q u e les pouvoirs sur lesquels M ' s M o u k h a c h a v r i a et Dzamoukachv i l i 

a u r a i e n t falsifié les s i g n a t u r e s des r e q u é r a n t s e x t r a d é s ne m e n t i o n n e n t 

q u e la Géorg i e c o m m e E ta t dé f endeu r . D a n s ces condi t ions , les individus 

e x t r a d é s ne p e u v e n t selon lui ê t r e qual if ies de r e q u é r a n t s au sens de la 

C o n v e n t i o n , en tout cas p o u r ce qui conce rne les griefs d i r igés con t re la 

F é d é r a t i o n de Russie . 

291 . M' M o u k h a c h a v r i a r é t o r q u e q u e la possibi l i té de r e n d r e visite à 

ces r e q u é r a n t s lui fut dén ié le soir de leur ex t r ad i t i on p a r les a u t o r i t é s 

g é o r g i e n n e s et q u e , pa r la su i te , le g o u v e r n e m e n t russe lui refusa tout 

con tac t avec eux . Elle e s t i m e q u e ces pe r sonnes , d é t e n u e s au secret en 

Russ ie , ne s a u r a i e n t subi r les conséquences néga t ives de la 

m é c o n n a i s s a n c e , pa r les g o u v e r n e m e n t s d é f e n d e u r s , de leur droi t de 

saisir la C o u r . 

2. Appréciation de la Cour 

292. La C o u r rappelle, q u e , d a n s ses o r d o n n a n c e s du 14 oc tobre 2003 et 

du 21 avril 2004, la cour rég iona le de Stavropol a aff i rmé, à l ' ins tar du 

g o u v e r n e m e n t russe , q u e M M . C h a m a ï e v , Vissi tov, Ada ïev et Aziev 

n ' ava ien t j a m a i s saisi la C o u r . Q u a n t à M. Khadj iev, il au ra i t saisi la 

C o u r d ' u n e r e q u ê t e d i r igée u n i q u e m e n t con t r e la Géorg ie ( p a r a g r a p h e 29 

c i -dessus) . 

293 . La C o u r t i en t à réa f f i rmer , le plus c l a i r e m e n t possible , qu 'e l l e 

seule est c o m p é t e n t e pour déc ide r de sa c o m p é t e n c e pour l ' i n t e rp r é t a t i on 

et l ' appl ica t ion de la Conven t i on et de ses Pro tocoles (ar t ic le 32 de la 

C o n v e n t i o n ) , en pa r t i cu l i e r q u a n t au point de savoir si l ' in té ressé est LUI 

r e q u é r a n t au sens de l 'ar t icle 34 de la Conven t ion et si sa r e q u ê t e sat isfai t 

aux exigences de celle-ci. Sous peine de voir sa condu i t e qual i f iée de 

c o n t r a i r e à l 'ar t icle 34 de la C o n v e n t i o n , un g o u v e r n e m e n t qu i nour r i t des 

d o u t e s sur l ' au then t i c i t é d ' u n e r e q u ê t e doit faire p a r t de ces d o u t e s à la 

C o u r et non se c h a r g e r l u i -même de r é soud re la ques t i on (voir, mutati.s 

mutandis, Tannkulii c. Turquie [ G C ] , n" 23763/94, § 129, C E D H 1999-IV; 

Orhan c. Turquie, n" 25656/94, § 409, 18 j u i n 2002). 

294. En l 'espèce, la C o u r n 'es t pas conva incue pa r la thèse du 

g o u v e r n e m e n t russe , les é l é m e n t s don t elle dispose p r o u v a n t le c o n t r a i r e 

à ses yeux . 

295. E n t e n d u s à Tbil issi , les c o d é t e n u s des r e q u é r a n t s e x t r a d é s on t 

conf i rmé avoir saisi la C o u r pour se p la indre de la p r o c é d u r e 

d ' e x t r a d i t i o n qui les visait ( p a r a g r a p h e 121 c i -dessus) . O n ne s au ra i t 
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r a i s o n n a b l e m e n t p e n s e r que , soumis a u x m ê m e s condi t ions d ' i so lemen t , 

d ' i nce r t i t ude et d ' a p p r é h e n s i o n d a n s la nui t du 3 au 4 oc tobre 2002, six 

p e r s o n n e s a i en t souha i t é saisir la C o u r et que les a u t r e s , e x t r a d é e s plus 

t a rd , ne l 'a ient pas j u g é nécessa i re , d ' a u t a n t q u e le j o u r n a l télévisé - seule 

source d'où les r e q u é r a n t s t e n a i e n t l ' in format ion d e l ' i m m i n e n c e de 

l ' ex t rad i t ion - avait a n n o n c é en des t e r m e s t rès g é n é r a u x la r e m i s e d e 

«p lus i eu r s T c h é t c h è n e s » aux a u t o r i t é s russes . M'' G a b a ï d z é , qui é tai t 

a p p a r u à la télévision, avait u n i q u e m e n t é ca r t é , sans c e r t i t u d e , 

l 'hypothèse de l ' ex t rad i t ion de ressor t i s san t s géo rg iens . Resso r t i s san t s 

russes , les r e q u é r a n t s pa r la su i te e x t r a d é s n ' ava ien t dès lors a u c u n e 

ra ison de croire q u e ce t t e m e s u r e ne les concerna i t pas ( p a r a g r a p h e s 124, 

215 et 216 c i -dessus) . 

296. En o u t r e , d a n s leurs l e t t r e s du 3 n o v e m b r e 2003 ( p a r a g r a p h e 240 

c i -dessus) , p r o d u i t e s devan t la C o u r p a r le g o u v e r n e m e n t russe l u i - m ê m e , 

M. C h a m a ï e v n 'a pas exclu q u e son avocat ait i n t rodu i t une r e q u ê t e en son 

nom, et M M . Adaïev, Khadj iev et Vissi tov on t conf i rmé avoir saisi la C o u r 

depu i s la Géorg ie avec l 'aide d ' un conseil . M. Aziev n ' a u r a i t pas écrit le 

m ê m e type de l e t t r e pa r ce qu ' i l n 'écr iva i t pas le russe . En r evanche , dans 

la c o r r e s p o n d a n c e au sujet de sa r e q u ê t e (n" 28861/03 - p a r a g r a p h e 238 

c i -dessus) , il a a t t e s t é pa r d e u x fois avoir saisi la C o u r depu i s la Géorg ie 

pour se p l a ind re de son e x t r a d i t i o n ; pa r a i l leurs , d a n s sa l e t t r e du 

30 oc tobre 2003, il a con t e s t é l ' a r g u m e n t du g o u v e r n e m e n t russe selon 

lequel il n 'ava i t j a m a i s in t rodu i t la p r é s e n t e r e q u ê t e . Le 27 oc tobre 2003, 

M. Khadj iev a é g a l e m e n t conf i rmé q u e devan t la C o u r il d énonça i t le fait 

qu ' on l 'eût e x t r a d é vers la Russie sans a u c u n cont rô le ju r id i c t ionne l 

( p a r a g r a p h e 235 ci-dessus et p a r a g r a p h e 439 c i -dessous) . 

297. Vu ces c i rcons tances , et c o m p t e t e n u des condi t ions de d é t e n t i o n 

pa r t i cu l i è r e s subies p a r les in t é res sés les 3 et 4 oc tobre 2002 en Géorg ie , 

puis p a r la sui te en Russ ie , la C o u r ne d o u t e pas qu ' i l s a ien t t e n t é , pa r 

l ' i n t e r m é d i a i r e de leurs avocats devan t les j u r id i c t ions géo rg i ennes 

( p a r a g r a p h e s 306-308 c i -dessous) , de con t e s t e r d e v a n t elle leur r emise aux 

a u t o r i t é s russes . L ' excep t ion q u e le g o u v e r n e m e n t russe t i re du défaut de 

sais ine de la C o u r p a r les r e q u é r a n t s e x t r a d é s doit donc ê t r e r e je tée . 

C. L ' e x c e p t i o n t i r é e d e l ' a b s e n c e de r e p r é s e n t a t i o n e n b o n n e e t 

d u e f o r m e d e s r e q u é r a n t s d e v a n t la C o u r 

/. Arguments des parties 

298. Le g o u v e r n e m e n t russe a d m e t que M " M o u k h a c h a v r i a et 

Dzamoukachv i l i pu i s sen t é v e n t u e l l e m e n t r e p r é s e n t e r les r e q u é r a n t s non 

e x t r a d é s pour la p a r t i e de la r e q u ê t e d i r igée con t r e la Géo rg i e , les 

pouvoirs p rodu i t s p a r elles le 9 oc tobre 2002 ne faisant pas m e n t i o n de la 
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Russie c o m m e E t a t d é f e n d e u r ( p a r a g r a p h e 120 c i -dessus) . En r e v a n c h e , il 

ne reconna î t pas à ces avoca tes la q u a l i t é de r e p r é s e n t a n t e s des cinq 

r e q u é r a n t s e x t r a d é s , ce en ra ison des fausses s i g n a t u r e s qu i s e ra i en t 

apposées su r les pouvoirs du 22 n o v e m b r e 2002. Il s ' appuie à cet é g a r d 

sur les r é su l t a t s de l ' exper t i se g rapho log ique ( p a r a g r a p h e 230 c i -dessus) . 

P a r a i l leurs , ces pouvoirs n ' é t an t pas cert if iés pa r l ' é t ab l i s semen t 

p é n i t e n t i a i r e conce rné , ils s e ra i en t p u r e m e n t et s i m p l e m e n t nuls . 

299. Q u a n t au g o u v e r n e m e n t géorg ien , il n ' a à a u c u n m o m e n t 

c o n t e s t é la val idi té des pouvoirs en ques t i on . 

300. M ' s M o u k h a c h a v r i a et Dzamoukachv i l i e s t i m e n t q u e les 

a r g u m e n t s du g o u v e r n e m e n t russe sont m a l fondés et qu ' e l l e s ont é té 

d û m e n t m a n d a t é e s p o u r r e p r é s e n t e r devan t la C o u r les r e q u é r a n t s non 

e x t r a d é s . Q u a n t aux r e q u é r a n t s e x t r a d é s , elles r appe l l en t qu ' i l s ont é té 

remis aux a u t o r i t é s russes de façon hât ive et que , in te rd i t s de con tac t s 

avec leurs conseils , ils n 'oni pu é tab l i r de pouvoirs en vue de leur 

r e p r é s e n t a t i o n devan t la Cour . M'' s M o u k h a c h a v r i a et Dzamoukachv i l i 

soul ignent q u e , c o m m e les avocats de ces r e q u é r a n t s devan t les 

j u r id i c t ions géo rg iennes ava ien t décidé de saisir la C o u r au nom des 

in t é res sés mais ne conna i s sa ien t pas la p r o c é d u r e , ils leur ont dé l égué 

leurs pouvoirs d a n s le me i l l eu r i n t é r ê t de leurs c l ients ( p a r a g r a p h e 224 

c i -dessus) . Selon M'' M o u k h a c h a v r i a , le g o u v e r n e m e n t russe n 'es t pas 

fondé à lui oppose r l ' absence d 'un t i t r e de r e p r é s e n t a t i o n en b o n n e et 

d u e forme dès lors q u e les a u t o r i t é s russes ont tout fait pa r la sui te pour 

qu 'e l le n 'ai t pas de con tac t s avec les r e q u é r a n t s e x t r a d é s . 

2. Appréciation de la Cour 

301 . La C o u r note d ' abord q u e le fait q u e le pouvoir aux fins de la 

r e p r é s e n t a t i o n d ' u n r e q u é r a n t devan t la C o u r ne soit pas é tabl i selon les 

ex igences du droit i n t e r n e cl cert if ié pa r l ' admin i s t r a t i on p é n i t e n t i a i r e 

n 'est pas de n a t u r e à m e t t r e en d o u t e la val idi té de ce d o c u m e n t 

(Kkacliiev et Akaïeva c. Russie ( d é c ) , n"s 57942/00 et 57945/00, 19 d é c e m b r e 

2002) . 

302. Elle a j u g é p r é c é d e m m e n t , d a n s le con t ex t e de l 'ar t icle 35 § 1 de 

la Conven t ion , q u e les règles de recevabi l i té doivent s ' app l iquer avec u n e 

c e r t a i n e souplesse et sans fo rmal i sme excessif (Cardol c. France, a r r ê t du 

19 m a r s 1991, sér ie A n" 200, p . 18, § 34). Il y a lieu é g a l e m e n t d 'avoir 

éga rd à leur objet et à leur bu t (voir, p a r e x e m p l e , Worm c. Autriche, a r r ê t 

du 29 août 1997', Recueil des arrêts et décisions 1997-V,p . 1 5 4 7 , § 3 3 ) , d e m ê m e 

q u ' à l 'objet et au bu t de la Conven t i on en géné ra l , laquel le , en t a n t q u e 

t r a i t e de g a r a n t i e collective des d ro i t s de l ' h o m m e et des l iber tés 

f o n d a m e n t a l e s , doit ê t r e i n t e r p r é t é e et app l iquée d ' u n e m a n i è r e qu i en 

r e n d e les ex igences concrè tes et effectives (voir, pa r e x e m p l e , Yaça 

c. Turquie, a r r ê t du 2 s e p t e m b r e 1998,Recueil 1998-VI, p . 2429, § 64). 
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303 . En l 'espèce, la C o u r note q u e M1' M o u k h a c h a v r i a , d a n s ses 

d e r n i è r e s conclus ions , ne con t red i t pas le r appor t d ' expe r t i se 

g rapho log ique russe ( p a r a g r a p h e s 230-231 ci-dessus) mais rappel le 

qu 'e l l e et sa c o n s œ u r n ' on t eu a u c u n e possibil i té d ' e n t r e r en con tac t avec 

les r e q u é r a n t s e x t r a d é s , ni avan t leur ex t r ad i t ion ni ap rès leur a r r ivée en 

Russ ie . Elle expl ique qu 'e l le a fait appe l aux m e m b r e s de leurs familles et 

à leurs p roches pour faire s igner les pouvoirs l i t igieux. 

304. La C o u r re lève que , en ve r tu des décis ions du 2 oc tobre 2002, cinq 

r e q u é r a n t s ont é té e x t r a d é s vers la Russie le soir du 4 oc tobre 2002 

( p a r a g r a p h e s 72-74 ci-dessus) et que , depuis la veille, q u a t r e d ' e n t r e eux 

é t a i en t m a i n t e n u s à l ' i so lement d a n s la pr ison n" 5 de Tbilissi 

( p a r a g r a p h e 124 c i -dessus) . L e u r d e m a n d e aux fins de pouvoir consu l te r 

leurs avocats a é té re je tée pa r les r e p r é s e n t a n t s de l ' admin i s t r a t i on 

p é n i t e n t i a i r e g é o r g i e n n e , qu i sont venus les sor t i r de leur cellule vers 

4 h e u r e s , au m a t i n du 4 oc tobre ( p a r a g r a p h e 124 c i -dessus) . Q u a n t à 

M. Adaïev, c i n q u i è m e r e q u é r a n t , on est allé le c h e r c h e r à l 'hôpital 

p é n i t e n t i a i r e pour l ' ex t r ade r , et il é ta i t a p p a r e m m e n t encore moins 

informé que les a u t r e s r e q u é r a n t s ( p a r a g r a p h e 142 c i -dessus) . 

305 . M " G a b a ï d z é , Khid jakadzé et T c h k h a t a r a c h v i l i , avocats des 

r e q u é r a n t s d e v a n t les ju r id ic t ions géo rg i ennes , n ' é t a i en t pas au couran t 

de l ' ex t rad i t ion de leurs c l ients et n 'ont pu réagi r à t e m p s 

( p a r a g r a p h e 457 c i -dessous) . De surcro î t , l 'accès à la pr ison leur a été 

refusé le 4 oc tobre 2002 ( p a r a g r a p h e 224 c i -dessus) . M'' Gaba ïdzé a 

appr i s q u e l q u e s h e u r e s avant le t r ans fe r t des r e q u é r a n t s de la pr i son n° 5 

q u e ceux-ci a l la ien t ê t r e r e m i s aux a u t o r i t é s russes . N ' a y a n t pu ob ten i r 

a u c u n e in fo rmat ion fiable ( p a r a g r a p h e 214 c i -dessus) , il n ' a pas eu 

d ' a u t r e choix q u e de se p r é s e n t e r sur u n e cha îne de télévision pour 

a n n o n c e r que « c e r t a i n s » de ses cl ients r i squa i en t d ' ê t r e e x t r a d é s de 

façon i m m i n e n t e . C 'es t ainsi que les r e q u é r a n t s , qu i ava ien t un pos te de 

télévision d a n s leur cel lule , ont appr i s la nouvel le ( p a r a g r a p h e 455 

c i -dessous) . 

306. Ayant déc idé de saisir la C o u r au n o m de leurs c l ients le soir du 

4 oc tobre 2002, M e s G a b a ï d z é , Khid jakadzé et T c h k h a t a r a c h v i l i ont à ce t te 

fin dé l égué leurs pouvoirs à M , s M o u k h a c h a v r i a et Dzamoukachv i l i . Les 

ac tes de dé l éga t ion en ques t i on figurent au dossier et leur val idi té n ' a é té 

con t e s t ée pa r a u c u n des g o u v e r n e m e n t s d é f e n d e u r s . M"' M o u k h a c h a v r i a 

et Dzamoukachv i l i n 'on t pas d a v a n t a g e réussi à voir les r e q u é r a n t s 

( p a r a g r a p h e 224 ci-dessus) . Leu r s t en t a t ives s u b s é q u e n t e s pour 

r e n c o n t r e r les r e q u é r a n t s e x t r a d é s en Russie ont é g a l e m e n t é té vaines 

( p a r a g r a p h e s 226-229 c i -dessus) . 

307. Ainsi , l ' impossibi l i té pour M M . C h a m a ï e v , Aziev, Khadj iev et 

Vissi tov de s igner les pouvoirs l i t igieux en t r e le m o m e n t où ils ont appr is 

- sans plus de précis ions - leur ex t r ad i t i on i m m i n e n t e et celui où ils ont 

é té e x t r a d é s , q u e l q u e s h e u r e s plus t a rd , est d u e au c a r a c t è r e préc ip i té de 
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l ' opéra t ion ainsi q u ' a u refus des a u t o r i t é s p é n i t e n t i a i r e s g é o r g i e n n e s 

d ' a t t e n d r e le m a t i n et de convoquer leurs conseils . S 'agissant de 

M. Adaïev , r e t i r é de l 'hôpi tal p é n i t e n t i a i r e p o u r ê t r e e x t r a d é , le doss ier 

m o n t r e q u e les efforts des avocats , qui ne conna i s sa ien t pas les n o m s des 

d é t e n u s visés p a r la m e s u r e d ' e x t r a d i t i o n ( p a r a g r a p h e s 214-216 

c i -dessus) , se sont avan t tout concen t r é s sur la pr ison n" 5, où la g r a n d e 

major i t é des r e q u é r a n t s é t a i en t d é t e n u s ( p a r a g r a p h e 123 c i -dessus) . N o n 

informé de son e x t r a d i t i o n , M. Adaïev l u i - m ê m e n ' a u r a i t pas r equ i s la 

convocat ion des conseils , c o n t r a i r e m e n t aux a u t r e s e x t r a d é s . 

308. D a n s ces condi t ions , opposer aux r e q u é r a n t s e x t r a d é s l ' absence 

de leur s i g n a t u r e sur les pouvoirs l i t igieux r ev iendra i t selon la C o u r à 

l eur i m p u t e r les obs tac les q u e les a u t o r i t é s géo rg i ennes ont placés 

devan t eux avant leur ex t r ad i t i on et con t r e lesquels ils ne d i sposa ien t 

d ' a u c u n r ecour s ( p a r a g r a p h e s 449 et su ivants c i -dessous) . 

309. Apre s l ' ex t rad i t ion , M. Aziev a aff irmé sans équ ivoque qu ' i l 

approuva i t t ou t e d é m a r c h e accompl ie en son nom pa r M1' M o u k h a c h a v r i a 

d a n s sa r e q u ê t e c o n c e r n a n t ce t t e ex t r ad i t i on ( p a r a g r a p h e 238 c i -dessus) . 

S 'ag issant des a u t r e s r e q u é r a n t s e x t r a d é s , r ien d a n s le dossier ne p e r m e t 

de pense r qu ' i l s se soient opposés au fait d ' ê t r e r e p r é s e n t é s devan t la C o u r 

pa r M™ M o u k h a c h a v r i a et Dzamoukachv i l i ou qu ' i ls a ien t souha i t é 

con t e s t e r le sens e t /ou la subs t ance des a l léga t ions et obse rva t ions 

fo rmulées p a r celles-ci (Ocalan c. Turquie ( d é c ) , n" 46221/99, 14 d é c e m b r e 

2000, a insi q u e , mutatis mutandis, Ergi c. Turquie, a r r ê t du 28 ju i l l e t 1998, 

Recueil 1998-IV, pp. 1769-1771, §§ 60-64). 

310. N é a n m o i n s , pour exc lure tout d o u t e à cet éga rd , la C o u r avai t 

décidé le 17 juin 2003, en v e r t u d e l 'ar t ic le 39 de son r è g l e m e n t , de p r i e r 

le g o u v e r n e m e n l russe de laisser M'" Moukhachav r i a et Dzamoukachvi l i 

avoir des con t ac t s avec les in t é res sés ( p a r a g r a p h e 228 c i -dessus) . Ce la 

a u r a i t p e r m i s aux r e q u é r a n t s non s e u l e m e n t de sou ten i r leurs griefs 

devan t la C o u r , mais aussi de conf i rmer ou d ' in f i rmer leur souha i t d ' ê t r e 

r e p r é s e n t é s devant la C o u r pa r les avoca tes géo rg i ennes . Le 

g o u v e r n e m e n t russe ne s'est pas conformé à ce t t e m e s u r e provisoire et a 

con t i nué à m e t t r e en d o u t e l ' au then t i c i t é de ce t t e r e p r é s e n t a t i o n 

( p a r a g r a p h e s 228-230 c i -dessus) . D e surcro î t , la C o u r e l l e -même a é té 

pr ivée d e la possibi l i té d ' e n t e n d r e les r e q u é r a n t s e x t r a d é s aux fins 

d 'éc la i rc i r ce point ainsi que d ' a u t r e s c i rcons tances de l 'espèce 

( p a r a g r a p h e s 28 et su ivan ts c i -dessus) . 

311 . Ainsi , en c r i t i q u a n t la r e p r é s e n t a t i o n des r e q u é r a n t s e x t r a d é s pa r 

les avoca tes en ques t ion , le g o u v e r n e m e n t russe n ' a laissé a u c u n e chance de 

vérifier ob jec t ivemen t le bien-fondé de sa t hèse , l aque l le ne repose en l ' é ta t 

q u e sur ses p r o p r e s cons idé ra t ions . O u t r e le fait q u ' u n e telle a t t i t u d e de la 

par t d 'un g o u v e r n e m e n t peu t soulever un p r o b l è m e sur le t e r r a i n de 

l 'ar t icle 34 d e la Conven t i on (voir, mutatis mutandis, Tanrikulu, p réc i t é , 

§ 1 3 2 ; voir aussi le t i t r e VII I c i -dessous) , le m a n q u e m e n t d ' u n E t a t aux 
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ex igences de ce t t e d isposi t ion ne s au ra i t s ' i n t e r p r é t e r c o m m e pr ivant le 

r e q u é r a n t du dro i t de poursu iv re son act ion devan t la C o u r . A cet éga rd 

aussi , la C o n v e n t i o n doit s ' i n t e r p r é t e r c o m m e g a r a n t i s s a n t des droi t s 

concre t s et effectifs, et non t h é o r i q u e s et i l lusoires (voir, e n t r e a u t r e s , Cruz 

Verras et autres c. Suède, a r r ê t du 20 m a r s 1991, sér ie A n" 201 , pp . 35-36, § 99). 

312. La C o u r conclut donc , au vu des c i r cons tances spécif iques de 

l 'espèce, q u e les r e q u é r a n t s e x t r a d é s se sont t rouvés d a n s u n e s i tua t ion 

où ils é t a i en t p a r t i c u l i è r e m e n t vu lné rab les t a n t en Géorg i e q u ' e n Russ ie , 

et qu ' i l s peuven t passe r pour ê t r e v a l a b l e m e n t r e p r é s e n t é s d a n s le cadre 

de la p r é s e n t e r e q u ê t e p a r M ' s M o u k h a c h a v r i a et Dzamoukachv i l i , 

dés ignées à cet effet, d a n s des condi t ions d ' e x t r ê m e u r g e n c e non 

i m p u t a b l e s aux in t é re s sés , pa r les avocats des r e q u é r a n t s devan t les 

ju r id i c t ions i n t e r n e s . 

313 . Q u a n t au fait q u e la Russie ne soit pas m e n t i o n n é e c o m m e E ta t 

d é f e n d e u r sur les pouvoirs soumis pa r les r e q u é r a n t s non e x t r a d é s et 

é tabl is en faveur de M " M o u k h a c h a v r i a et Dzamoukachv i l i , la C o u r note 

q u e les fo rmula i r e s de r e q u ê t e du 22 oc tobre 2002, p rodu i t s p a r ces 

avoca tes d a n s l ' in té rê t des pe r sonnes conce rnées , dé s ignen t t a n t la 

Russ ie q u e la Géorg ie c o m m e E t a t s d é f e n d e u r s ( p a r a g r a p h e 14 

c i -dessus) . P o u r é t aye r l ' ensemble de leur r e q u ê t e , les r e q u é r a n t s non 

e x t r a d é s ont p rodu i t tou t au long de la p r o c é d u r e , p a r l ' i n t e r m é d i a i r e des 

avoca tes , des l e t t r e s m a n u s c r i t e s , des observa t ions et d ' a u t r e s d o c u m e n t s . 

En o u t r e , six d ' e n t r e eux , e n t e n d u s à Tbilissi par les dé l égués de la Cour , 

on t conf i rmé avoir saisi celle-ci de p la in tes con t re la Géorg ie et la Russie 

avec l 'a ide de M " M o u k h a c h a v r i a et Dzamoukachv i l i (e t /ou 

M1' K in t sou rachv i l i ; p a r a g r a p h e 121 c i -dessus) . Les r e q u é r a n t s non 

e x t r a d é s n 'on t j a m a i s dés igné d ' a u t r e s avocats p o u r les r e p r é s e n t e r d a n s 

la p a r t i e de la r e q u ê t e d i r igée con t r e la Russ ie . 

314. D a n s ces condi t ions , la C o u r ne d o u t e pas q u e , au m o m e n t 

de l ' i n t roduc t ion de la r e q u ê t e mais auss i par la su i te , les r e q u é r a n t s 

non e x t r a d é s ont souha i t é ê t r e r e p r é s e n t é s devan t elle par 

M I S M o u k h a c h a v r i a et Dzamoukachv i l i d a n s les d e u x p a r t i e s de leur 

r e q u ê t e , c 'es t -à-dire à l ' encon t re des deux E t a t s d é f e n d e u r s . 

315. Dès lors , l ' except ion que le g o u v e r n e m e n t russe t i re de l 'absence 

de r e p r é s e n t a t i o n des r e q u é r a n t s en bonne et d u e forme doit ê t r e re je tée . 

II. SUR LA V I O L A T I O N A L L É G U É E DES A R T I C L E S 2 E T 3 DE LA 

C O N V E N T I O N PAR I A G É O R G I E 

3 16. Les r e p r é s e n t a n t e s des r e q u é r a n t s a l l èguen t la violat ion du droi t 

à la vie d a n s le chef de M. Aziev. Elles e s t i m e n t q u e , au mépr i s des 

ex igences décou lan t des a r t ic les 2 et 3 de la C o n v e n t i o n , les a u t o r i t é s 

g é o r g i e n n e s ont exposé les r e q u é r a n t s e x t r a d é s à un r i sque de 
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c o n d a m n a t i o n à la peine cap i ta le , d ' exécu t ion ex t ra jud ic ia i re et de 

mauva i s t r a i t e m e n t s en Russ ie . S'ils é t a i en t r emis aux a u t o r i t é s russes , 

les a u t r e s r e q u é r a n t s r i s q u e r a i e n t selon elles de subi r le m ê m e sor t . En 

o u t r e , elles aff i rment que , d a n s la nui t du 3 au 4 oc tobre 2002, les 

r e q u é r a n t s ont fait l 'objet de t r a i t e m e n t s c o n t r a i r e s à l 'ar t icle 3 de la 

Conven t ion . 

317. Les ar t ic les 2 et 3 de la Conven t i on d i sposen t : 

Article 2 

« 1. Le droit de toute personne à la vie est protégé par la loi. La mort ne peut être 

infligée à quiconque intentionnellement, sauf en exécution d'une sentence capitale 

prononcée | L U un tribunal nu cas où le délit '-si puni de cette peine par la lui. 

2. La mort n'est pas considérée comme infligée en violation de cet article dans les cas 

où elle résulterait d'un recours à la force rendu absolument nécessaire: 

a) pour assurer la défense de toute personne contre la violence illégale; 

b) pour effectuer une arrestation régulière ou pour empêcher l'évasion d'une 

personne régulièrement dé tenue ; 

c) pour réprimer, conformément à la loi, une émeute ou une insurrection. » 

Article 3 

«Nul ne peut être soumis à la torture ni à des peines ou trai tements inhumains ou 

dégradants. » 

A. Q u a n t à la m o r t a l l é g u é e d e M. A z i e v 

318. Selon les r e p r é s e n t a n t e s des r e q u é r a n t s , M. Aziev a t rouvé la 

m o r t en Géorg ie ou en Russ ie , au cours de son ex t r ad i t ion . Leur t hè se 

repose e s sen t i e l l emen t sur les a f f i rmat ions des r e q u é r a n t s e n t e n d u s p a r 

la C o u r à Tbilissi ( p a r a g r a p h e s 125 et 135 ci-dessus) , ainsi q u e sur la 

déc la ra t ion du m i n i s t è r e des Affaires é t r a n g è r e s de « la R é p u b l i q u e 

t c h é t c h è n e d ' I t c h k é r i e » ( p a r a g r a p h e 81 c i -dessus) . Pa r a i l leurs , les 

r e p r é s e n t a n t e s j u g e n t suspect le fait que M. Aziev n ' a p p a r a i s s e pas d a n s 

la sécmence filmée à l ' aéropor t de Tbil iss i , où l 'on voit la r emise des 

r e q u é r a n t s aux a u t o r i t é s russes . A leurs yeux, la p h o t o g rap h i e de ce 

r e q u é r a n t p rodu i t e pa r le g o u v e r n e m e n t russe le 15 s e p t e m b r e 2003 

susci te é g a l e m e n t des d o u t e s ( p a r a g r a p h e 125 c i -dessus) . 

319. Le g o u v e r n e m e n t russe réfute c e t t e t hè se et aff irme q u e M. Aziev 

est sain et sauf, et en bonne s a n t é . Il s ' appuie sur des p h o t o g r a p h i e s de lui 

pr i ses a p r è s son ex t r ad i t i on , a c c o m p a g n é e s de cer t i f icats méd icaux . Les 

r e p r é s e n t a n t e s des r e q u é r a n t s e s t i m e n t ces p reuves insuff isantes , a lors 

q u e le g o u v e r n e m e n t géorg ien se rallie à la thèse du g o u v e r n e m e n t rus se . 

320. La C o u r note q u ' e n effet M. Aziev n ' a pas é té filmé pa r les 

j o u r n a l i s t e s géorg iens à l ' aé ropor t de Tbilissi le soir du 4 oc tobre 2002 
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( p a r a g r a p h e 74 c i -dessus) . Elle relève é g a l e m e n t que , p e n d a n t q u e l q u e s 

mois ap rè s son ex t r ad i t i on , M. Aziev a é té d é t e n u s é p a r é m e n t des a u t r e s 

r e q u é r a n t s d a n s le S I Z O de la ville A. Il a dû ê t r e placé avec eux d a n s le 

m ê m e S I Z O de la ville B ap rè s le mois d ' aoû t 2003 ( p a r a g r a p h e s 53 et 242 

c i -dessus) . P o u r t a n t , l ' e n r e g i s t r e m e n t p rodui t pa r le g o u v e r n e m e n t russe 

le 25 février 2004 ne m o n t r e pas M. Aziev d a n s sa cellule : à la différence 

des a u t r e s r e q u é r a n t s e x l r a d é s , il aura i t refusé d ' ê t r e filmé 

( p a r a g r a p h e 109 ci-dessus) . Ea C o u r c o n s t a t e é g a l e m e n t que 

c o n t r a i r e m e n t aux a u t r e s r e q u é r a n t s M . Aziev l igure sur une seule 

p h o t o g r a p h i e p a r m i celles soumises p a r le g o u v e r n e m e n t russe le 

15 s e p t e m b r e 2003, et que sur ce cliché il a p p a r a î t de loin. Eu éga rd à ces 

c i r cons tances et à l ' impossibi l i té pour les r e p r é s e n t a n t e s des r e q u é r a n t s 

et pour la C o u r de r e n c o n t r e r les r e q u é r a n t s e x t r a d é s en Russie 

( p a r a g r a p h e s 49 et 227-229 e i -dessus) , la C o u r juge lég i t imes les d o u t e s 

et a p p r é h e n s i o n s des avoca tes q u a n t au sort de M. Aziev ap rè s le 

4 oc tobre 2002. 

321 . Toute fo i s , les é l é m e n t s don t elle d ispose ne p e r m e t t e n t pas à la 

C o u r de conc lure q u e M. Aziev a t rouvé la m o r t avan t , p e n d a n t ou ap rè s 

son e x t r a d i t i o n vers la Russ ie . Ainsi , sur la p h o t o g r a p h i e q u e le 

g o u v e r n e m e n t russe a p r o d u i t e le 23 n o v e m b r e 2002 c o m m e é t a n t une 

p h o t o g r a p h i e d e M. Aziev pr ise dans le S I Z O de la ville A ap rè s 

l ' ex t rad i t ion , les r e q u é r a n t s e n t e n d u s à Tbil issi ont tous identif ié leur 

codé t enu Khouse in Aziev ( p a r a g r a p h e 119 c i -dessus) . Le d o u t e de 

M. Gué loga ï ev selon lequel il ne s 'agirai t peut-être pas d ' une 

p h o t o g r a p h i e de M. Aziev pr i se ap rè s son ex t r ad i t i on ( p a r a g r a p h e 125 

ci-dessus) n 'es t é tayé pa r aucun a u t r e é l é m e n t de p reuve . D ' a p r è s les 

di f férents cer t i f icats méd icaux p rodu i t s p a r le g o u v e r n e m e n t russe 

( p a r a g r a p h e s 246 et 252 ci-dessus) , M. Aziev, à la différence des a u t r e s 

r e q u é r a n t s e x t r a d é s , n ' a u r a i t p r é s e n t é a u c u n e p la in te q u a n t à son é t a t 

de s an t é et n ' au ra i t j a m a i s r é c l a m é d 'a ide médica le ap rès son 

ex t r ad i t i on . Les médec in s - n o t a m m e n t ceux de l 'hôpi tal civil - au ra i en t 

j u g é son é t a t sa t i s fa isant . 

322. En o u t r e , le 19 aoû t 2003, M. Aziev, avec l 'aide de M c T i m i t c h e v , a 

saisi la C o u r d ' u n e nouvel le r e q u ê t e d i r igée u n i q u e m e n t con t r e la Russie 

(Aziev c. Russie, n" 28861/03) . Si, d a n s sa c o r r e s p o n d a n c e avec la C o u r a u 

sujet de c e t t e r e q u ê t e , M . Aziev a conf i rmé avoir saisi la C o u r d ' u n e 

p la in te re la t ive à son ex t r ad i t i on vers la Russ ie , il n ' a à a u c u n m o m e n t 

soulevé de griefs c o n c e r n a n t les mauva i s t r a i t e m e n t s qu' i l au ra i t 

p r é t e n d u m e n t subis lors de son ex t r ad i t i on ou ap rè s son ar r ivée en 

Russie ( p a r a g r a p h e 238 c i -dessus) . Enfin, il n 'y a a u c u n e ra ison de p e n s e r 

q u e la r e q u ê t e de M. Aziev a é té p r é s e n t é e en son n o m alors qu ' i l é ta i t 

décédé . 

323. Eu é g a r d à ce qu i p r écède , la C o u r e s t ime qu ' i l n 'y a pas eu 

violat ion du droi t à la vie de M. Aziev. 
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B. Q u a n t au r i s q u e de c o n d a m n a t i o n à la p e i n e c a p i t a l e e t d e 

m a u v a i s t r a i t e m e n t s a p r è s l ' e x t r a d i t i o n 

1. Thèses des parties 

324. Le g o u v e r n e m e n t géorg ien affirme q u e les décisions d ' ex t r ad i t i on 

du 2 oc tobre 2002 n 'on t pas é té pr ises h â t i v e m e n t et que les a u t o r i t é s 

géo rg i ennes n 'on t accep té d ' e x t r a d e r q u e cinq pe r sonnes , dont l ' iden t i t é 

avai t pu ê t r e r é e l l e m e n t d é t e r m i n é e . Vu l ' insuffisance des é l é m e n t s au 

sujet des hui t a u t r e s r e q u é r a n t s , elles a u r a i e n t rés is té aux ex igences et 

aux press ions de leurs homologues russes . Les au to r i t é s géo rg i ennes 

a u r a i e n t agi c o n f o r m é m e n t à la j u r i s p r u d e n c e é tabl ie de la C o u r selon 

laquel le le pays à pa r t i r duque l l ' in téressé est e x t r a d é a le devoir de 

s ' a s su re r q u e celui-ci ne fera pas l 'objet de t r a i t e m e n t s c o n t r a i r e s à 

l 'ar t ic le 3 de la Conven t i on . Avant de déc ide r de l ' ex t rad i t ion de cinq 

r e q u é r a n t s , le p a r q u e t géné ra l a u r a i t fait le nécessa i re pour ob ten i r de la 

par t des a u t o r i t é s russes des g a r a n t i e s m a x i m a l e s et sé r ieuses suivant 

lesquel les ces p e r s o n n e s ne se ra i en t pas c o n d a m n é e s à la pe ine cap i ta le 

ni soumises à des pe ines ou t r a i t e m e n t s i n h u m a i n s ou d é g r a d a n t s . Pour 

é l aye r cet le a f f i rmat ion , le g o u v e r n e m e n t renvoie aux t e r m e s des l e t t r e s 

du p a r q u e t g é n é r a l russe des 26 et 27 août et du 27 s e p t e m b r e 2002 

( p a r a g r a p h e s 68 et su ivan ts c i -dessus) . En d e h o r s de ces g a r a n t i e s 

éc r i t es , le p r o c u r e u r g é n é r a l géorg ien a u r a i t é g a l e m e n t o b t e n u de ses 

confrères russes des e n g a g e m e n t s v e r b a u x . Au m o m e n t de la pr ise de 

décision sur la d e m a n d e d ' ex t r ad i t i on , le fait q u e la Russie soit m e m b r e 

du Consei l de l 'Europe , le m o r a t o i r e sur l ' exécut ion de la pe ine cap i ta le en 

v igueur depu i s 1996 d a n s ce pays et l ' a r rê t de la C o u r cons t i tu t ionne l l e 

russe du 2 février 1999 a u r a i e n t é g a l e m e n t pesé d a n s la ba lance . Pa r 

a i l leurs , il a u r a i t é t é d e m a n d é aux a u t o r i t é s russes de faciliter l 'accès des 

r e p r é s e n t a n t s de la Cro ix -Rouge à la pr ison où les r e q u é r a n t s e x t r a d é s 

é t a i en t d é t e n u s . 

325 . P a r la su i t e , t ou t e s ces g a r a n t i e s se s e ra i en t révélées fiables et 

suff isantes pour p r o t é g e r les r e q u é r a n t s con t r e tout t r a i t e m e n t co n t r a i r e 

à l 'ar t icle 3. Ainsi , a u c u n d ' e n t r e eux n ' a u r a i t é t é c o n d a m n é à la pe ine 

capi ta le ni soumis à des t r a i t e m e n t s i n h u m a i n s ou d é g r a d a n t s , et ils 

a u r a i e n t en effet eu la visite de r e p r é s e n t a n t s de la Cro ix -Rouge . 

326. D a n s ses observa t ions o ra les , le g o u v e r n e m e n t géorg ien a aff irmé 

q u e M M . Margochvi l i cl Kouch tanachv i l i ne s e ra i en t pas e x t r a d é s vers la 

Russ ie , c o m p t e t enu de leur na t iona l i t é g é o r g i e n n e . L ' ident i f ica t ion de 

M. Khach iev et les vér i f icat ions su r le s t a t u t de réfugié de M . Gué loga ïev 

é t a n t en cours ( p a r a g r a p h e 88 c i -dessus) , la ques t ion de leur ex t r ad i t ion 

sera i t déc idée en fonction des r é s u l t a t s de ces p rocédu re s . Q u a n t à 

M M . Issaïcv, K h a n l c h o u k a ï e v et M a g o m a d o v , l eu r cas se ra i t r é e x a m i n é 
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u n e fois q u e les a u t o r i t é s russes a u r a i e n t fourni tous les d o c u m e n t s 

nécessa i res pour é t aye r l eu r d e m a n d e d ' ex t r ad i t i on . 

327. Le g o u v e r n e m e n t russe aff irme q u e les r e q u é r a n t s ne se ron t pas 

c o n d a m n é s à la pe ine capi ta le pu i sque , selon l ' a r rê t de la C o u r 

cons t i tu t ionne l l e du 2 février 1999, nul ne peu t ê t r e c o n d a m n é à m o r t p a r 

a u c u n t r i b u n a l au sein d ' u n e en t i t é fédéra le ( p a r a g r a p h e 262 ci-dessus) . Il 

r appe l le q u e les a u t o r i t é s russes ont donné à leurs homologues géorg iens la 

m ê m e g a r a n t i e à l ' appui de leur d e m a n d e d ' e x t r a d i t i o n et se sont engagées 

à ce q u e les r e q u é r a n t s ne soient pas soumis à des t r a i t e m e n t s con t r a i r e s à 

l 'ar t icle 3 de la Conven t i on . Les r e q u é r a n t s e x t r a d é s s e ra i en t en effet 

d é t e n u s d a n s des condi t ions conformes aux exigences de ce t t e disposi t ion. 

C e l a a u r a i t d ' a i l l eurs é té c o n s t a t é pa r des j o u r n a l i s t e s des cha înes de 

télévision russes RTR, O R T et N T V , qui leur a u r a i e n t r e n d u visite e n 

pr ison. Les r e q u é r a n t s a u r a i e n t é té in te rv iewés . Le g o u v e r n e m e n t renvoie 

à u n e l e t t r e de l 'adjoint du p r o c u r e u r g é n é r a l russe d a t é e du 18 oc tobre 

2002, selon laque l le les r e q u é r a n t s e x t r a d é s se ra ien t «v ivan ts et en bonne 

s a n t é , d é t e n u s d a n s l 'un des S I Z O de la rég ion de Stavropol selon les 

condi t ions p révues p a r la loi ». 

328. Les r e p r é s e n t a n t e s des r e q u é r a n t s r é t o r q u e n t que ceux-ci ne 

pouva ien t pas ê t r e « e n b o n n e s a n t é » en a r r i van t en Russ ie , et e s t i m e n t 

q u e les cer t i f icats méd icaux p rodu i t s pa r le g o u v e r n e m e n t russe le 

14 novembre 2002 ( p a r a g r a p h e s 245 et su ivan ts ci-dessus) p a s s e n t sous 

si lence leurs b lessures d u e s à l ' i n t e rven t ion des forces spéciales 

g é o r g i e n n e s d a n s la nui t du 3 au 4 oc tobre 2002. Elles cons idè ren t que , 

ayan t livré les in t é res sés à la Russ ie , « la Géorg ie possède une pa r t de 

responsab i l i t é d a n s le génoc ide du peup le t c h é t c h è n e » . 

329. Les r e p r é s e n t a n t e s des r e q u é r a n t s jugen t p a r a i l leurs q u e les 

g a r a n t i e s fournies pa r les a u t o r i t é s russes à leurs homologues géorg iens 

n 'on t pas de va leu r et q u e les e n g a g e m e n t s pris a u p r è s de la C o u r par le 

g o u v e r n e m e n t russe ne sont q u ' u n pap ie r s igné . Elles r appe l l en t que le 

C P T avait l u i -même aff irmé d a n s l 'une de ses déc l a r a t i ons q u e la Russie 

ne respec ta i t pas les e n g a g e m e n t s qu 'e l l e s ignai t ( p a r a g r a p h e 267 e) 

c i -dessus) . A leurs yeux, les a u t o r i t é s géo rg i ennes ne se se ra ien t pas 

a s su rée s q u e les g a r a n t i e s o b t e n u e s avaient une p o r t é e rée l le . Au 

c o n t r a i r e , elles a u r a i e n t a c t i v e m e n t coopéré avec leurs homologues 

russes pour facil i ter l ' ex t rad i t ion . Ainsi , elles leur a u r a i e n t envoyé les 

p h o t o g r a p h i e s des r e q u é r a n t s qui p a r la su i te a u r a i e n t servi à é t aye r la 

d e m a n d e d ' ex t r ad i t i on , et les a u r a i e n t t e n u s informés des c h a n g e m e n t s 

d ' i den t i t é des in té ressés . A idées de la so r te , les a u t o r i t é s russes a u r a i e n t 

« r e m i s à j o u r » leur d e m a n d e d ' e x t r a d i t i o n en modif iant les noms des 

r e q u é r a n t s au fil de ces c h a n g e m e n t s . Les a u t o r i t é s géo rg i ennes 

n ' a u r a i e n t m e s u r é ni le c a r a c t è r e pol i t ique des accusa t ions po r t ées 

con t r e les r e q u é r a n t s par les a u t o r i t é s russes , ni la pa r t i a l i t é a p p a r e n t e 

de celles-ci d a n s le cad re de la p r o c é d u r e d ' e x t r a d i t i o n l i t ig ieuse. Elles 
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n ' a u r a i e n t requ is a u c u n c o m m e n c e m e n t de p reuve de ces accusa t ions . Les 

l e t t r e s évoquées pa r le g o u v e r n e m e n t géorg ien ( p a r a g r a p h e 324 

ci-dessus) ne c o m p o r t e r a i e n t pas la g a r a n t i e exc luan t la c o n d a m n a t i o n à 

mor t des r e q u é r a n t s , mais s i m p l e m e n t l ' a s su rance q u e le m o r a t o i r e est en 

v igueur en Russ ie . 

330. O r ce que le g o u v e r n e m e n t russe qualifie de m o r a t o i r e ne sera i t 

q u ' u n décre t pris le 16 mai 1996 pa r le p r é s iden t E l t s ine au sujet d e « l a 

suppress ion progress ive de la pe ine de m o r t » ( p a r a g r a p h e 261 c i -dessus) . 

Les r e p r é s e n t a n t e s des r e q u é r a n t s ind iquen t q u e ce déc re t ne t r a i t e 

a u c u n e m e n t de la ques t i on du m o r a t o i r e , mais r equ ie r t s i m p l e m e n t du 

g o u v e r n e m e n t l ' é labora t ion d ' « u n projet de loi fédérale re la t ive à 

l ' adhés ion de la F é d é r a t i o n de Russ ie au Pro tocole n " 6 [à la C o n v e n t i o n ] ». 

Elles r appe l l en t que le décre t ne p r o c l a m e n u l l e m e n t l 'aboli t ion de la peine 

de mor t ou la suspens ion de son exécu t ion . Il s 'agirai t donc non pas d 'un 

m o r a t o i r e mais d ' u n e m e s u r e provisoire l o u c h a n t à l ' a d m i n i s t r a t i o n de 

l 'appl icat ion de la pe ine cap i t a le . Q u a n t à l ' a r rê t de la C o u r 

cons t i tu t ionne l l e du 2 lévrier 1999, il n ' i n t e rd i r a i t pas non plus 

l 'appl icat ion de la pe ine de m o r t ( p a r a g r a p h e 262 c i -dessus) , mais 

su spendra i t l ' appl icat ion de c e t t e pe ine j u s q u ' à l ' i n s t au ra t i on de cours 

d 'ass ises sur l ' ensemble du t e r r i t o i r e de la F é d é r a t i o n de Russ ie . Vu la loi 

du 27 d é c e m b r e 2002, qui prévoit l ' a chèvemen t du processus d ' i n t roduc t i on 

des cours d 'ass ises p o u r le 1 e r j a n v i e r 2007 ( p a r a g r a p h e 265 ci-dessus) , la 

pe ine de mor t sera i t à nouveau app l i quée en Russie à p a r t i r de c e t t e d a t e . 

331 . S 'agissant des a l léga t ions de mauva i s t r a i t e m e n t s p e r p é t r é s pa r 

les r e p r é s e n t a n t s des a u t o r i t é s russes sur des p e r s o n n e s d 'or ig ine 

t c h é t c h è n e et de sexe mascu l in , les avoca tes exc luent q u ' a u m o m e n t de 

la décis ion le p a r q u e t g é n é r a l géorg ien ait pu ignore r le c a r a c t è r e 

s y s t é m a t i q u e de pare i l les exac t ions . Elles renvoient aux déc l a r a t i ons 

pub l iques du C P T , aux réso lu t ions pr ises en 2003 par l 'Assemblée 

p a r l e m e n t a i r e du Consei l de l 'Europe , aux r a p p o r t s de H u m a n Righ t s 

W a t c h , au r appor t a n n u e l d ' A m n e s t y I n t e r n a t i o n a l de 2004, aux r a p p o r t s 

du H a u t C o m m i s s a i r e des N a t i o n s unies pour les réfugiés et du 

r a p p o r t e u r spécial de l ' O N U sur la t o r t u r e . Des passages de ce r t a in s de 

ces d o c u m e n t s sont r e p r o d u i t s p lus h a u t ( p a r a g r a p h e s 267, 268 et 270) . 

Les avoca tes e s t i m e n t q u ' a u r ega rd des cons ta t s de H u m a n Righ t s 

W a t c h exposés d a n s «Welcome lo Hell» ( p a r a g r a p h e 268 c i -dessus) , 

l ' i so lement to ta l des r e q u é r a n t s e x t r a d é s d a n s « l ' u n des S I Z O de la 

région de S tavropol» susci te de sé r ieux d o u t e s sur le t r a i t e m e n t qui leur 

est réservé d a n s cet é t a b l i s s e m e n t . 

2. Appréciation de la Cour 

332. La C o u r no te que les c r i m e s q u e les a u t o r i t é s russes r e p r o c h e n t 

aux r e q u é r a n t s sur le f o n d e m e n t de l 'ar t icle 317 du code péna l russe sont 



ARRÊT CHAMAÏEV ET AUTRES c. GÉORGIE ET RUSSIE 95 

passibles d ' u n e pe ine pr ivat ive de l iber té d 'une d u r é e pouvan t a l ler de 

douze à vingt a n s , de la réclusion pe rpé tue l l e ou de la pe ine de mor t 

( p a r a g r a p h e 260 c i -dessus) . Pour la p l u p a r t , les r e q u é r a n t s ont en t r e 

v ing t -deux et t r e n t e et un ans . La pe ine capi ta le n 'es t pas abolie en 

Russ ie , mais les t r i b u n a u x russes s ' abs t i end ra i en t a c t u e l l e m e n t de 

l ' app l iquer . La C o u r rappe l le que le Protocole n" 13 à la C o n v e n t i o n n ' a 

pas é té s igné pa r la Russie et q u e le Protocole n" 6, s igné le 16 avril 1996, 

n ' a tou jours pas é té ratifié pa r cet E t a t . Elle no te q u e , p o u r a u t a n t que les 

é l é m e n t s en sa possession lui p e r m e t t e n t de l 'aff i rmer ( p a r a g r a p h e 107 

ci-dessus) , MM. C h a m a ï e v , Adaïev, Khadj iev et Vissi tov, q u a t r e des 

r e q u é r a n t s e x t r a d é s , n 'on t pas é té c o n d a m n é s à la pe ine cap i ta le par le 

t r i buna l de p r e m i è r e in s t ance . Il en va de m ê m e p o u r MM. Khachiev 

(Elikhadjiev, Moulkoïev) et B a ï m o u r z a ï e v (Alkhanov) , qui ont é té 

c o n d a m n é s le 14 s e p t e m b r e et le 11 oc tobre 2004 à t re ize et douze ans 

d ' e m p r i s o n n e m e n t r e s p e c t i v e m e n t p a r la C o u r s u p r ê m e de T c h é t c h é n i e 

( p a r a g r a p h e 106 c i -dessus) . 

a) Principes généraux 

333. U n E t a t c o n t r a c t a n t qu i n ' a pas ratif ié le Protocole n" 6 et n ' a pas 

a d h é r é au Pro tocole n" 13 est au tor i sé à a p p l i q u e r la pe ine cap i ta le sous 

ce r t a ines condi t ions , c o n f o r m é m e n t à l 'ar t ic le 2 § 2 de la Conven t ion . En 

pare i l cas, la C o u r che rche à savoir si la pe ine cap i t a l e e l l e -même 

cons t i tue un mauva i s t r a i t e m e n t p roh ibé p a r l 'ar t icle 3 de la Conven t ion . 

Elle a déjà é tabl i que l 'ar t icle 3 ne sau ra i t s ' i n t e r p r é t e r c o m m e proh iban t 

en pr incipe la pe ine de m o r t (Soering c. Royaume-Uni, a r r ê t du 7 ju i l le t 1989, 

sér ie A n" 161, pp. 40-41 , §§ 103-104), ca r le libellé clair de l 'ar t icle 2 § 1 

s'en t rouve ra i t r édu i t à n é a n t . Toutefo is , il n ' en résu l t e pas q u e les 

c i rcons tances e n t o u r a n t u n e s en t ence cap i ta le ne pu i ssen t j a m a i s 

soulever un p r o b l è m e sur le t e r r a i n de l 'ar t icle 3. En effet, la m a n i è r e 

don t elle est p rononcée ou app l iquée , la p e r s o n n a l i t é du c o n d a m n é et 

une d i sp ropor t ion pa r r appor t à la g rav i té de l ' infract ion, ainsi q u e les 

condi t ions de la d é t e n t i o n vécue d a n s l ' a t t en t e de l ' exécut ion , figurent 

p a r m i les é l é m e n t s de n a t u r e à faire t o m b e r sous le coup de l 'ar t ic le 3 le 

t r a i t e m e n t ou la pe ine subis pa r l ' in té ressé (Soering, p r éc i t é , p . 4 1 , § 104). 

L ' a t t i t u d e des E t a t s c o n t r a c t a n t s envers la pe ine cap i t a l e e n t r e par 

a i l leurs en ligne de c o m p t e pour a p p r é c i e r s'il y a d é p a s s e m e n t du seuil 

to lé rab le de souffrance ou d 'av i l i s sement (Poltoratski c. Ukraine, 

n" 38812/97, § 133, C E D H 2003-V). La C o u r a é g a l e m e n t cons idéré que 

la j e u n e s s e de l ' in té ressé cons t i t ua i t u n e c i rcons tance p r o p r e à m e t t r e en 

cause , avec d ' a u t r e s , la compa t ib i l i t é avec l 'ar t icle 3 de m e s u r e s 

a c c o m p a g n a n t une s e n t e n c e cap i ta le (Soering, p r éc i t é , pp . 40-43, 

§§ 103-108). 
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334. La C o u r rappel le q u e les E t a t s c o n t r a c t a n t s on t , en ver tu d 'un 

pr inc ipe de droi t i n t e r n a t i o n a l b ien é tab l i et sans pré judice des 

e n g a g e m e n t s décou lan t pour eux de t r a i t é s , y compr i s la C o n v e n t i o n , le 

dro i t de con t rô le r l ' en t r ée , le séjour et Pé lo ignemen t des n o n - n a t i o n a u x . 

Elle note aussi q u e ni la C o n v e n t i o n ni ses Pro tocoles ne consac ren t le 

droi t à l 'asile pol i t ique IJabari c. Turquie, n" 40035/98 , § 38 , C E D H 

2000-VIII ; Vilvarajah et autres c. Royaume-Uni, a r r ê t d u 30 oc tobre 1991, 

sér ie A n " 215, p . 34, § 102). 

335 . Toutefo is , la C o u r a c o n s t a m m e n t r é p é t é q u e pèse sur les E l a t s 

c o n t r a c t a n t s une obl igat ion de ne pas e x t r a d e r ou expu l se r un individu, y 

compr i s un d e m a n d e u r d 'as i le , vers un pays, lorsqu ' i l y a des motifs 

s é r i eux et avérés de croi re qu ' i l y cou r r a un risque réel d ' ê t r e soumis à 

un t r a i t e m e n t con t r a i r e à l 'ar t icle 3 de la Conven t i on (Chahal c. Royaume-

Uni, a r r ê t du 15 novembre 1996, Recueil 1996-V, p. 1853, §§ 73-74; Soering, 

préc i t é , pp . 34-36, §§ 88-91 ; Cruz Varas et autres, p réc i t é , p. 28, §§ 69-70). De 

plus , elle a déjà d i t , avec force et c l a r t é , qu 'e l le é ta i t p a r f a i t e m e n t 

consc ien te des é n o r m e s difficultés que r e n c o n t r e n t à no t r e époque les 

E t a t s pour p r o t é g e r leur popu la t ion de la violence t e r ro r i s t e (Chahal, 

préc i t é , p . 1855, § 79). C e p e n d a n t , m ê m e en t e n a n t c o m p t e de ces 

f ac teu r s , la Conven t ion prohibe en t e r m e s absolus les t r a i t e m e n t s 

c o n t r a i r e s à l 'ar t icle 3, que l s q u e soient les a g i s s e m e n t s de la v ic t ime 

(D. c. Royaume-Uni, a r r ê t du 2 ma i 1997, Recueil 1997-III, p. 792, §§ 47 -48 ; 

II.L.R. c. France, a r rê t du 29 avril 1997, Recueil 1997-III, p. 757, § 35) . De 

p lus , les ar t ic les 2 et 3 de la C o n v e n t i o n ne prévoien t pas de res t r i c t ions et 

ne souffrent nul le dé roga t i on d ' a p r è s l 'ar t icle 15, m ê m e en cas de d a n g e r 

publ ic m e n a ç a n t la vie de la na t ion (Irlande c. Royaume-Uni, a r r ê t du 

18 j a n v i e r 1978, sér ie A n" 25, p. 65, § 163; Tornasi с. France, a r r ê t du 

27 août 1992, série A n" 241-A, p. 42, § 115). 

336. P o u r d é t e r m i n e r s'il y a des motifs sé r i eux et avérés de croi re que 

l ' in té ressé cour t un r i sque réel de t r a i t e m e n t s i ncompa t ib l e s avec 

l 'ar t ic le 3 en cas d ' ex t r ad i t i on , la C o u r a d o p t e des c r i t è res r i gou reux et 

s ' appu ie sur l ' ensemble des é l é m e n t s q u ' o n lui fournit ou, au besoin, 

qu 'e l l e se p rocu re d'office (Vilvarajah et autres, p réc i t é , p . 36, §§ 107 et 

108; Irlande c. Royaume-Uni, p r éc i t é , p . 64, § 160). 

337. Pour app réc i e r l ' exis tence de ce r i sque , il faut se ré fé re r pa r 

p r io r i t é aux c i rcons tances don t l 'E ta t qu i e x t r a d e avait ou devai t avoir 

conna i s sance au m o m e n t d e l ' ex t rad i t ion , ma i s cela n ' e m p ê c h e pas la 

C o u r de t en i r c o m p t e d e r e n s e i g n e m e n t s u l t é r i e u r s ; ils peuven t servir à 

conf i rmer ou in f i rmer la m a n i è r e dont la P a r t i e c o n t r a c t a n t e conce rnée a 

j u g é du bien-fondé des c r a i n t e s d 'un r e q u é r a n t (Cruz Varas et autres, 

préc i t é , p. 30, § 76). Si, p o u r é tab l i r une telle responsab i l i t é , on ne peut 

év i te r d ' app réc i e r la s i t ua t ion d a n s le pays de d e s t i n a t i o n à l ' aune des 

ex igences de l 'ar t ic le 3, il ne s 'agit pas p o u r a u t a n t de c o n s t a t e r ou p rouver 

la r e sponsab i l i t é de ce pays en dro i t i n t e r n a t i o n a l géné ra l , en v e r t u de la 
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Conven t i on ou a u t r e m e n t . D a n s la m e s u r e où une responsab i l i t é se t rouve 

ou peut se t rouver e n g a g é e sur le t e r r a in de la Conven t ion , c'est celle d e 

l 'E ta t c o n t r a c t a n t qui e x t r a d e , du chef d ' un ac te qu i a p o u r r é su l t a t direct 

d ' expose r q u e l q u ' u n à des mauva i s t r a i t e m e n t s p roh ibés (Mamatkoulov et 

Askarov c. Turquie [ G C ] , n"s 46827/99 et 46951/99, § 67, C E D H 2005-1; 

Soering, p réc i t é , pp . 35-36, §§ 89-91 ). 

338. Il convient é g a l e m e n t de r a p p e l e r q u e , pour t o m b e r sous le coup 

de l 'ar t icle 3 , un mauva i s t r a i t e m e n t , y compr i s u n e pe ine , doit a t t e i n d r e 

un m i n i m u m de g rav i t é . Pour q u ' u n e peine ou le t r a i t e m e n t dont elle 

s ' a ccompagne soient « i n h u m a i n s » ou « d é g r a d a n t s » , la souffrance ou 

l ' humi l i a t ion doivent en tou t cas a l ler au-de là de celles q u e c o m p o r t e 

i n é v i t a b l e m e n t une fo rme d o n n é e de pe ine l ég i t ime (Tyrer c. Royaume-Uni, 

a r r ê t du 25 avril 1978, sér ie A n" 26, pp . 14-15, §§ 29-30). L ' appréc i a t ion de 

ce m i n i m u m est re la t ive pa r e s s e n c e ; elle d é p e n d de l ' ensemble des 

d o n n é e s de la cause , et n o t a m m e n t de la n a t u r e et du c o n t e x t e du 

t r a i t e m e n t ou de la pe ine ainsi q u e de ses moda l i t é s d ' exécu t ion , de sa 

d u r é e et de ses effets phys iques ou m e n t a u x (Soering, p réc i t é , p . 39, 

§ 100). P o u r app réc i e r les p reuves , la C o u r a d o p t e le c r i t è r e de la p reuve 

« a u - d e l à de tou t d o u t e r a i s o n n a b l e » (Irlande c. Royaume-Uni, p réc i t é , 

pp. 64-65, § 161 ; Anguelova c. Bulgarie, n" 38361/97, § 111, C E D H 

2002-IV). U n «cloute r a i s o n n a b l e » n 'est pas un d o u t e fondé sui' une 

possibi l i té p u r e m e n t t h é o r i q u e ou susci té pour évi ter u n e conclusion 

d é s a g r é a b l e ; c'est u n d o u t e don t les ra isons peuven t ê t r e t i r ées des faits 

p r é s e n t é s (voir «l'Affairegrecque», r e q u ê t e s n"s 3321/67, 3322/67, 3323/67 et 

3344/67, r a p p o r t de la C o m m i s s i o n du 5 n o v e m b r e 1969; ainsi que , 

mutalis mu tandis, Naoumenko c. Ukraine, n" 42023/98, § 109, 10 février 

2004) . La p reuve de mauva i s t r a i t e m e n t s peut r é su l t e r d 'un faisceau 

d ' ind ices , ou de p r é s o m p t i o n s non ré fu tées , su f f i samment g raves , précis 

et conco rdan t s . 

339. Enfin, la C o u r t ient à sou l igner qu ' i l ne lui a p p a r t i e n t pas en 

pr inc ipe de s t a t u e r su r l ' ex is tence ou l ' absence de violat ions v i r tuel les 

de la Conven t i on (Soering, p réc i t é , p . 35, § 90) . Pour qu' i l y ait un 

p r o b l è m e sur le t e r r a i n de l 'ar t ic le 3, il doi t ê t r e é tab l i q u e , d a n s les 

c i r cons tances pa r t i cu l i è r e s de l 'affaire, il exis ta i t p o u r le r e q u é r a n t un 

r i sque réel de subir , en cas d ' ex t r ad i t i on , un t r a i t e m e n t con t r a i r e à 

l 'ar t icle 3. 

b) Application de ces principes à l'espèce 

i. Quant à l'extradition de cinq requérants le I octobre 2002 

340. La C o u r note que les r e q u é r a n t s e n t e n d u s à Tbil issi ont fait pa r t 

de l 'angoisse q u e leur causa i t l ' éven tua l i t é de leur ex t r ad i t i on vers la 

Russie . Ils ont conf i rmé que la m ê m e a n x i é t é profonde avait hab i té les 
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sept a u t r e s r e q u é r a n t s , a c t u e l l e m e n t d é t e n u s en Russie ( p a r a g r a p h e s 129, 

132, 136 et 142 c i -dessus) . Eu é g a r d à la violence e n d é m i q u e qu i sévit d a n s 

la R é p u b l i q u e t c h é t c h è n e depu i s le débu t du conllit dans ce t t e région et 

au con tex te d ' i m p u n i t é (voir les passages p e r t i n e n t s des p a r a g r a p h e s 267 

à 270 c i -dessus) , la C o u r ne d o u t e pas q u e l 'angoisse des r e q u é r a n t s d ' ê t r e 

conf ron tés à un d a n g e r p o u r l eur vie ou à des t r a i t e m e n t s c o n t r a i r e s à 

l 'ar t icle 3 de la Conven t i on ai t é té sub jec t ivemen t fondée et r é e l l e m e n t 

ressen t ie c o m m e tel le . La vision subject ive des é v é n e m e n t s qui peut 

susc i t e r chez l ' individu de la c r a i n t e ou de l ' i nce r t i tude q u a n t à son sort 

es t , s a n s nul d o u t e , un é l é m e n t i m p o r t a n t à p r e n d r e en c o m p t e lors d e 

l ' appréc ia t ion des faits ( p a r a g r a p h e s 378-381 et 445 c i -dessous) . 

Toutefo is , lorsque la C o u r e x a m i n e une m e s u r e d ' ex t r ad i t i on sous 

l 'angle de l 'ar t icle 3 de la C o n v e n t i o n , elle appréc i e tout d ' abord 

l ' ex is tence d 'un d a n g e r object if dont l 'Etat qui e x t r a d e avait ou devait 

avoir conna i s sance au m o m e n t de la pr ise de décision. 

3 4 1 . Il ressor t des é l é m e n t s don t dispose la C o u r que les a u t o r i t é s 

g é o r g i e n n e s n 'on t pas exp l i c i t emen t con tes t é la plausibi l i té de r i sques 

réels pour les r e q u é r a n t s en cas d ' ex t r ad i t i on . Au c o n t r a i r e , elles ont 

d ' e m b l é e sous -en t endu q u ' u n r i sque r a i sonnab le existai t ( p a r a g r a p h e s 62, 

63 , 173, 182 et 183 ci-dessus) et , p o u r ce t t e ra ison, ont requ is des g a r a n t i e s 

visant à en p r o t é g e r les i n t é re s sés . 

342. Ainsi , des le dépôt par M. Ous t i nov de la d e m a n d e d ' e x t r a d i t i o n 

des r e q u é r a n t s , le 6 aoû t 2002, l ' ex t rad i t ion de ces d e r n i e r s a é té 

s u b o r d o n n é e à l ' ob ten t ion de d o c u m e n t s p e r t i n e n t s à l ' appui de c e t t e 

d e m a n d e et de g a r a n t i e s q u a n t au sort des in té ressés en Russie 

( p a r a g r a p h e s 62, 63 et 182 c i -dessus) . Les d o c u m e n t s q u e les a u t o r i t é s 

russes ont p rodu i t s en r éponse à c e t t e d e m a n d e c o m p r e n a i e n t e n t r e 

a u t r e s les o r d o n n a n c e s de mise en e x a m e n de chacun des r e q u é r a n t s , les 

copies cert i f iées conformes des o r d o n n a n c e s judiciaires de mise en 

d é t e n t i o n provisoire de chacun d ' eux , l'avis de r eche rche i n t e r n a t i o n a l 

re la t i f aux in t é res sés , a ins i q u e des é l é m e n t s c o n c e r n a n t leur n a t i o n a l i t é 

et l eur i den t i t é . 

343 . Q u a n t aux g a r a n t i e s , la C o u r note qu 'e l les ont é té fournies à 

l ' égard de chacun des r e q u é r a n t s d a n s les l e t t r e s du 26 août et du 

27 s e p t e m b r e 2002 ( p a r a g r a p h e s 68 et 71 ci-dessus) pa r le p r o c u r e u r 

géné ra l pa r i n t é r i m , la plus h a u t e a u t o r i t é c h a r g é e des pour su i t e s péna le s 

en Russ ie . Il n 'es t pas con te s t é p a r les pa r t i e s que le p r o c u r e u r g é n é r a l 

géorg ien a é g a l e m e n t o b t e n u des g a r a n t i e s verba les de la pa r t de ses 

col lègues russes ( p a r a g r a p h e 184 c i -dessus) . D a n s les l e t t r e s d e g a r a n t i e s 

s u s m e n t i o n n é e s , le p r o c u r e u r g é n é r a l russe pa r i n t é r i m a f o r m e l l e m e n t 

a s su ré aux a u t o r i t é s géo rg i ennes q u e les r e q u é r a n t s ne sera ien t pas 

c o n d a m n é s à la pe ine cap i ta le et a r appe l é q u e de t ou t e m a n i è r e a u c u n e 

c o n d a m n a t i o n à mort ne pouvait recevoir exécut ion en Russie depu i s le 

m o r a t o i r e de 1996. La l e t t r e du 27 s e p t e m b r e 2002 compor t a i t é g a l e m e n t 
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des g a r a n t i e s expresses con t re «la t o r t u r e [et les] t r a i t e m e n t s ou pe ines 

crue ls , i n h u m a i n s ou a t t e n t a t o i r e s à la d ign i té h u m a i n e ». 

344. A p p r é c i a n t la crédibi l i té q u e les a u t o r i t é s g é o r g i e n n e s ont pu 

a t t r i b u e r à ces g a r a n t i e s , la C o u r j u g e i m p o r t a n t le fait q u e celles-ci 

é m a n a i e n t du p r o c u r e u r géné ra l , lequel d a n s le sys t ème russe cont rô le 

les act ivi tés de l ' ensemble des p r o c u r e u r s de la F é d é r a t i o n de Russ ie , qui 

s o u t i e n n e n t l ' accusa t ion devan t les t r i b u n a u x ( p a r a g r a p h e 263 ci-dessus) . 

Il convient é g a l e m e n t de re lever q u e les a u t o r i t é s du p a r q u e t r empl i s sen t 

un rôle de supervis ion du respect des dro i t s des d é t e n u s d a n s la F é d é r a t i o n 

de Russ ie , ce rôle c o m p r e n a n t e n t r e a u t r e s le droi t de visite et de cont rô le 

sans en t r aves d a n s les lieux de d é t e n t i o n (ibidem). 

345 . En fait, la C o u r ne d i s ce rne , p a r m i les é l é m e n t s de p reuve 

p rodu i t s pa r les pa r t i e s et ceux o b t e n u s pa r sa dé l éga t ion à Tbil issi , r ien 

qu i a u r a i t pu r a i s o n n a b l e m e n t faire d o u t e r les a u t o r i t é s géo rg i ennes , 

d u r a n t le processus déc is ionne l , de la crédibi l i té des g a r a n t i e s fournies 

p a r le p r o c u r e u r g é n é r a l russe . C e p e n d a n t , le b ien-fondé du 

r a i s o n n e m e n t des a u t o r i t é s géo rg i ennes et la fiabilité des g a r a n t i e s en 

ques t i on doivent é g a l e m e n t ê t r e appréc iés à l ' aune des r e n s e i g n e m e n t s 

et p reuves o b t e n u s p o s t é r i e u r e m e n t à l ' ex t rad i t ion des in té ressés , 

a u x q u e l s la C o u r a t t a c h e b e a u c o u p d ' i m p o r t a n c e . 

346. Elle note tout d ' abord q u e , de t ou t e évidence , les au to r i t é s 

géo rg i ennes n 'ont accepté l ' ex t rad i t ion q u e des r e q u é r a n t s dont 

l ' iden t i t é avai t pu ê t r e vérifiée ( p a r a g r a p h e s 72, 79 et 175 ci-dessus) et 

qu i a u r a i e n t é té en possession de pa s sepo r t s russes au m o m e n t de leur 

a r r e s t a t i o n ( p a r a g r a p h e s 57 et 187 c i -dessus) . Les iden t i t é s respect ives 

de M M . C h a m a ï e v , Khadj iev, Aziev et Adaïev, te l les q u ' é t a b l i e s par le 

p a r q u e t g é n é r a l géorg ien ( p a r a g r a p h e 72 c i -dessus) , ont é t é , à q u e l q u e s 

différences o r t h o g r a p h i q u e s près , conf i rmées par les r e q u é r a n t s qu i ont 

c o m p a r u d e v a n t la C o u r à Tbil issi ( p a r a g r a p h e 119 c i -dessus) . Les 

c o m m u n i c a t i o n s de M M . Aziev et Khadj iev, deux des r e q u é r a n t s 

e x t r a d é s ( p a r a g r a p h e s 235 et 238 c i -dessus) , p rouven t é g a l e m e n t q u e les 

a u t o r i t é s géo rg i ennes ava ien t r ée l l emen t d é t e r m i n é leur i den t i t é avan t 

d ' a c c e p t e r l eur ex t r ad i t i on . L ' i den t i t é des r e q u é r a n t s e x t r a d é s , telle 

q u ' é t a b l i e par le p a r q u e t g é n é r a l géorg ien , a pa r a i l leurs é té conf i rmée 

p a r les o r d o n n a n c e s c o n c e r n a n t leur ident i f ica t ion , pr ises en Russie le 

15 n o v e m b r e 2002 ( p a r a g r a p h e 217 c i -dessus) . 

347. La C o u r dép lo r e la posi t ion du g o u v e r n e m e n t russe , qu i a rgué de 

l ' impossibi l i té d ' ob ten i r copie du j u g e m e n t de c o n d a m n a t i o n des 

q u a t r e r e q u é r a n t s e x t r a d é s par le t r i buna l de p r e m i è r e ins tance 

( p a r a g r a p h e 108 c i -dessus) , et r é i t è r e qu 'e l le n ' accep te pas les 

a r g u m e n t s fournis à l ' appui de c e t t e t hè se ( p a r a g r a p h e 276 ci-dessus) . 

N é a n m o i n s , au vu des é l é m e n t s en sa possession ( p a r a g r a p h e 107 

c i -dessus) , elle note q u e le p a r q u e t n 'a pas requ is l ' appl ica t ion de la 

pe ine cap i ta le à l ' égard de ces r e q u é r a n t s et q u ' a u c u n d ' e n t r e eux n ' a 
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fait l 'objet d ' u n e telle c o n d a m n a t i o n . Il en va de m ê m e pour M M . Khach icv 

(Elikhadjiev, Moulkoïev) et Ba ïmourza ï ev (Alkhanov) , qui ont é té 

c o n d a m n é s le 14 s e p t e m b r e e t le 11 oc tobre 2004 à t re ize ans e t douze 

ans d ' e m p r i s o n n e m e n t r e s p e c t i v e m e n t en p r e m i è r e in s t ance . 

348. La C o u r p r e n d é g a l e m e n t en cons idé ra t ion les p h o t o g r a p h i e s des 

r e q u é r a n t s e x t r a d é s et celles de leurs cel lules , ainsi q u e l ' e n r e g i s t r e m e n t 

vidéo réal isé dans le S I / O de la ville B et d i f férents cer t i f icats m é d i c a u x , 

p rodu i t s par le g o u v e r n e m e n t russe ( p a r a g r a p h e s 20, 109, 242, 246 et 

su ivan ts c i -dessus) . M ê m e si ces d o c u m e n t s sont sujets à cau t ion sur 

ce r t a in s poin ts , n o t a m m e n t en ce qu i conce rne M. Aziev ( p a r a g r a p h e 320 

c i -dessus) , il n ' en ressort pas (pie les r e q u é r a n t s e x t r a d é s a i en t é té 

d é t e n u s d a n s des condi t ions c o n t r a i r e s à l 'ar t ic le 3 ou qu ' i ls a ien t subi 

des t r a i t e m e n t s p roh ibés pa r ce t t e disposi t ion. A cet éga rd , il convient 

é g a l e m e n t de re lever q u e M M . Khadj iev et Aziev, seuls r e q u é r a n t s ayan t 

eu une co r r e spondance avec la C o u r ap rè s leur ex t r ad i t i on 

( p a r a g r a p h e s 235 et 238 c i -dessus) , ne se sont p la in ts à a u c u n m o m e n t 

d 'avoir fait l 'objet de mauva i s t r a i t e m e n t s en Russ ie . Us n 'ont par 

a i l leurs fourni a u c u n e indicat ion re la t ive à leurs a n t é c é d e n t s d a n s ce 

pays. 

349. C e p e n d a n t , la C o u r ne pe rd pas de vue q u ' a p r è s leur ex t r ad i t i on , 

si l'on excep te q u e l q u e s r a r e s con tac t s pa r écrit avec la C o u r , les 

r e q u é r a n t s ont é té pr ivés de la possibil i té d ' expose r l i b remen t leur 

vers ion des faits et d ' i n fo rmer la C o u r de leur s i tua t ion en Russie 

( p a r a g r a p h e s 511-518 ci -dessous) . Les seuls cer t i f icats m é d i c a u x qui 

figurent au doss ier ont é té fournis pa r le g o u v e r n e m e n t , sans que les 

r e q u é r a n t s e u x - m ê m e s a ien t eu l ' oppor tun i t é de se p la indre de leur é t a t 

de s a n t é . Leu r s r e p r é s e n t a n t e s d e v a n t la C o u r n 'ont pas é t é au to r i s ée s à 

e n t r e r en con tac t avec eux , m a l g r é la décis ion prise par la C o u r à ce sujet 

( p a r a g r a p h e 228 c i -dessus) . L ' imposs ibi l i té de faire la l umiè r e sur les 

é v é n e m e n t s pos t é r i eu r s à l eur ex t r ad i t i on a é té aggravée p a r le fait q u e 

la C o u r e l l e - m ê m e a é té gênée d a n s l 'exercice de ses fonctions p a r le 

g o u v e r n e m e n t russe ( p a r a g r a p h e 504 c i -dessous) . D an s ces cond i t ions , on 

ne sau ra i t sans réserve r e p r o c h e r a u x r e q u é r a n t s e u x - m ê m e s de ne pas 

avoir fourni de p reuves suff isantes a p r è s leur ex t r ad i t i on . 

350. Il n ' en d e m e u r e pas moins q u e les r e p r é s e n t a n t e s des r e q u é r a n t s , 

a l l éguant l ' exis tence d 'un d a n g e r pour ces d e r n i e r s en Russ ie , n 'ont pas 

non p lus d o n n é suf f i samment d ' ind ica t ions q u a n t à la p laus ib i l i té 

objective du r i sque pe r sonne l encouru p a r leurs c l ients en ra ison de leur 

ex t r ad i t i on . Les d o c u m e n t s et r a p p o r t s de di f férents o r g a n e s 

i n t e r n a t i o n a u x a u x q u e l s elles font ré fé rence fournissent des 

in fo rma t ions dé ta i l l ées mais de c a r a c t è r e géné ra l sur les violences 

p e r p é t r é e s p a r les forces a r m é e s fédéra les à l ' encon t re des civils e n 

R é p u b l i q u e t c h é t c h è n e (ce r ta ins de ces d o c u m e n t s et r a p p o r t s sont ci tés 

aux p a r a g r a p h e s 267 et 270 c i -dessus) . Ils n ' é t ab l i s sen t pas , c e p e n d a n t , 
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q u e l ' ex t r ad i t i on a u r a i t fait peser sur les r e q u é r a n t s e x t r a d é s une m e n a c e 

pe r sonne l l e (Conka et autres c. Belgique ( d é c ) , n" 51564/99, 13 m a r s 2001 ; 

voir auss i , mutatis mutandis, H.L.R. c. France, p réc i t é , p. 759, § 42) . 

351 . Les r e p r é s e n t a n t e s des r e q u é r a n t s n 'ont j a m a i s invoqué les 

moda l i t é s d ' app l ica t ion de la s en t ence cap i ta le en Russ ie , les condi t ions de 

d é t e n t i o n subies d a n s l ' a t t e n t e de l ' exécut ion , ou d ' a u t r e s c i rcons tances 

suscept ib les de faire t o m b e r c e t t e pe ine sous le coup de l 'ar t icle 3 

( p a r a g r a p h e 333 c i -dessus) . Elles n 'ont à a u c u n m o m e n t ind iqué si les 

i n t é r e s sé s ava ien t pa r le passé é té l 'objet de t r a i t e m e n t s r e p r e h e n s i b l e s au 

r ega rd de ce t t e d isposi t ion, ni fait ré férence à l ' expér ience pe r sonne l l e des 

r e q u é r a n t s liée à l eu r or ig ine e t h n i q u e , ou encore à leur passé pol i t ique ou 

mi l i t a i re en R é p u b l i q u e t c h é t c h è n e . Les avoca tes se sont l imi tées à évoquer 

le c o n t e x t e g é n é r a l du conflit a r m é qui sévit d a n s ce t t e région et les 

violences e x t r ê m e s q u e leurs c l ients on t tous voulu fuir. A suppose r q u e les 

r e q u é r a n t s a ien t c o m b a t t u les forces a r m é e s fédéra les d a n s le p é r i m è t r e du 

conflit , la C o u r ne dispose d ' a u c u n e in fo rmat ion sur l eur rôle et leur 

posi t ion au sein de leur c o m m u n a u t é avant le mois d ' aoû t 2002, ce qui 

l ' empêche d ' a p p r é c i e r la plausibi l i té du r i sque pe r sonne l r é s u l t a n t des 

a n t é c é d e n t s des in t é re s sés . Elle relève q u e tous les r e q u é r a n t s e n t e n d u s 

p a r elle à Tbilissi on t fait valoir l ' absence de t ou t e a r m e su r eux , ainsi que 

su r les r e q u é r a n t s e x t r a d é s , au m o m e n t du f r anch i s semen t de la f ront ière 

( p a r a g r a p h e 128 c i -dessus) . C e r t a i n s d ' e n t r e eux on t m ê m e aff irmé avoir 

m e n é une vie de civil pacif ique en T c h é t c h é n i e ou en Géo rg i e , d a n s les 

zones l imi t rophes de la T c h é t c h é n i e ( p a r a g r a p h e s 128, 134, 140 et 141 

c i -dessus) . C e p e n d a n t , il ne ressor t pas des décis ions jud ic i a i r e s r endues 

en Géorg ie q u e tel ai t v r a i m e n t é té le cas ( p a r a g r a p h e s 89 et 91 ci-dessus) . 

Q u e l l e q u e soit la vé r i t é , r ien p a r m i les é l é m e n t s en sa possession ne p e r m e t 

à la C o u r de cons idé re r les r e q u é r a n t s c o m m e des chefs de g u e r r e , des 

figures pol i t iques ou des pe r sonna l i t é s connues p o u r d ' a u t r e s ra isons dans 

l eu r pays (voir, a contrario, Chahal, p réc i t é , p . 1861, § 106), a u t a n t de fac teurs 

qu i a u r a i e n t pu conc ré t i s e r ou accro î t re le r i sque pe r sonne l pesan t sur les 

in t é res sés ap rès l eur r emise aux a u t o r i t é s russes . 

352. Ainsi , les é l é m e n t s q u e les r e p r é s e n t a n t e s des r e q u é r a n t s ont 

fournis à la C o u r sur le con t ex t e g é n é r a l du conflit en Répub l ique 

t c h é t c h è n e ne p e r m e t t e n t pas d ' é tab l i r , en l ' absence d ' a u t r e s indica t ions 

spécif iques , q u e la s i tua t ion pe r sonne l l e des i n t é r e s sé s é ta i t suscept ib le de 

les exposer à un r i sque de t r a i t e m e n t c o n t r a i r e à l 'ar t icle 3 de la 

Conven t i on . La C o u r n 'exc lu t pas q u e les r e q u é r a n t s a u r a i e n t pu ê t re 

confrontés à u n r i sque de mauva i s t r a i t e m e n t s , m ê m e s'ils n 'on t p r é s e n t é 

a u c u n e p reuve d ' a n t é c é d e n t s à cet éga rd (voir, a contrario,Hilal c. Royaume-

Uni, n" 45276/99 , § 64, C E D H 2001-11, ainsi q u e Vilvarajah et autres, p réc i té , 

pp . 8, 11, et 13, §§ 10, 22, et 33 , r e s p e c t i v e m e n t ) . Toutefo is , e n de telles 

c i r cons tances u n e s imple possibil i té de mauva i s t r a i t e m e n t s n ' e n t r a î n e 

pas en soi u n e a t t e i n t e à l 'ar t icle 3 (Vilvarajah et autres, p réc i té , p . 37, 
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§ 111), d ' a u t a n t q u e les a u t o r i t é s géo rg i ennes ava ien t o b t e n u de leurs 

homologues russes des g a r a n t i e s couvran t m ê m e une telle éven tua l i t é . 

353. En c o n s é q u e n c e , la C o u r conclut au vu des é l é m e n t s en sa 

possession que les faits de la cause ne p e r m e t t e n t pas d ' a f f i rmer « a u -

de là de tout d o u t e r a i s o n n a b l e » q u ' a u m o m e n t de la pr ise de décision 

p a r les a u t o r i t é s géo rg i ennes il ex is ta i t des moti fs sé r ieux et avérés de 

croi re q u e l ' ex t rad i t ion exposera i t les r e q u é r a n t s à un r i sque pe r sonne l 

réel de subir des t r a i t e m e n t s i n h u m a i n s ou d é g r a d a n t s , au sens de 

l 'ar t ic le 3 de la Conven t i on . P a r l a n t , il n 'y a pas eu violat ion de ce t t e 

d isposi t ion par la Géo rg i e . 

ii. Quant à l'extradition de MM. Issaïev, Khanichoukaïev, Magomadov, Kouchtanachvili 
el Margochvili 

354. La C o u r e s t ime qu' i l convient de d i s t i n g u e r la s i t ua t ion de ces 

r e q u é r a n t s , qui n 'on t pas é té e x t r a d é s le 4 oc tobre 2002, de celle 

e x a m i n é e ci-dessus. S 'agissant d ' abord de M M . Issaïev, K h a n i c h o u k a ï e v 

el M a g o m a d o v , la d e m a n d e d ' ex t r ad i t i on du 6 août 2002 n ' a à ce j o u r fait 

l 'objet d ' a u c u n e décision. Il en va d e m ê m e pour M M . Kouch tanachv i l i et 

Margochvi l i , à ce t t e différence près q u e , selon le g o u v e r n e m e n t géorg ien , 

ils ne r i squen t pas d ' ê t r e e x t r a d é s , c o m p t e t enu de leur na t iona l i t é 

g é o r g i e n n e ( p a r a g r a p h e 326 c i -dessus) . 

355. La C o u r rappe l le qu 'e l l e peu t déc l a r e r une r e q u ê t e i r recevable à 

tout s t ade de la p r o c é d u r e , en appl ica t ion de l 'ar t icle 35 § 4 de la 

Conven t ion . MM. Issaïev, K h a n t c h o u k a ï e v , M a g o m a d o v , Kouch tanachv i l i 

et Margochvi l i n ' é t a n t pas l 'objet d ' u n e décision d ' ex t r ad i t i on , ils ne 

peuvent en l 'é tat p r é t e n d r e q u e s'ils é t a i en t r emis aux a u t o r i t é s russes ils 

s e ra i en t v ic t imes , au sens de l 'ar t icle 34 de la Conven t ion , d ' u n e violat ion 

des a r t ic les 2 et 3 (Vijayanalhan el Pusparajah c. France, a r r ê t du 27 août 

1992, série A n" 241-B, pp. 86-87, §§ 45 et 46) . Leu r s griefs fondés sur ces 

a r t ic les sont dès lors incompa t ib le s ratione personae avec les d isposi t ions de 

la Conven t i on et doivent ê t r e re je tés en appl ica t ion de l 'ar t icle 35 § 4 de la 

Conven t i on . 

ili. Quant à l'extradition de MM. Baïniourzaïev. Khachiev el Guélogaïev 

356. Le 28 n o v e m b r e 2002, le p a r q u e t g é n é r a l géorg ien accep t a 

l ' ex t rad i t ion de M M . Baïn iourza ïev , Khach iev et Gué loga ïev 

( p a r a g r a p h e 83 c i -dessus) . C o m p t e t enu de l ' i n s t au ra t ion d ' un recours 

con t re les décis ions d ' ex t r ad i t i on , en ve r tu de la j u r i s p r u d e n c e Aliev de la 

C o u r s u p r ê m e de Géorg ie ( p a r a g r a p h e 258 ci-dessus) , la r emise de 

M. Baï 'mourzaïev a u x a u t o r i t é s russes fut j u g é e imposs ib le vu son s t a t u t 

de réfugié , et celle de M M . Khach iev et Gué loga ïev fut s u s p e n d u e 

( p a r a g r a p h e 88 c i -dessus) . 
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357. Le 16 ou le 17 février 2004, M M . B a ï m o u r z a ï e v et Khach iev 

d i s p a r u r e n t à Tbi l i ss i ; ils a u r a i e n t é té a r r ê t é s p a r les a u t o r i t é s russes 

deux ou trois j o u r s p lus t a r d à la f ront ière ru s so -géo rg ienne . Ils sont 

a c t u e l l e m e n t d é t e n u s en Russie ( p a r a g r a p h e s 100-103 ci-dessus) . D an s 

ces condi t ions , la C o u r n ' e s t i m e pas nécessa i re de r e c h e r c h e r s'il y aura i t 

eu violat ion des a r t ic les 2 et 3 de la Conven t i on si la décis ion d ' e x t r a d e r 

ces deux r e q u é r a n t s , pr ise le 28 n o v e m b r e 2002, avai t reçu exécu t ion . 

358. Pour ce qu i est de M. Guélogaïev , vu la suspens ion de la décision 

d ' e x t r a d i t i o n le c o n c e r n a n t , il ne sera i t pas , en pr inc ipe , exposé à un 

r i sque i m m i n e n t de r e m i s e aux a u t o r i t é s russes . Toutefo is , sa s i tua t ion 

diffère de celle de M. Issaïev et des a u t r e s ( p a r a g r a p h e 354 ci-dessus) , 

pour la s imple ra i son q u ' u n e décision d ' e x t r a d i t i o n a déjà é té s ignée à 

son égard . Celle-ci p o u r r a i t recevoir exécut ion à l ' issue de la p r o c é d u r e 

a d m i n i s t r a t i v e re la t ive à son s t a t u t de réfugié en Géorg ie ( p a r a g r a p h e 88 

ci-dessus) . Il convient donc de r e c h e r c h e r si, en pare i l cas , ses droi ts 

g a r a n t i s pa r les a r t ic les 2 et 3 de la Conven t i on se ra i en t m é c o n n u s . 

359. La C o u r a déjà dit q u ' u n E t a t qu i n ' a pas rat if ié le Pro tocole n" 6 et 

n 'es t pas p a r t i e au Protocole n° 13 est au to r i s é à a p p l i q u e r la pe ine capi ta le 

sous c e r t a i n e s condi t ions , c o n f o r m é m e n t à l 'ar t ic le 2 § 2 de la Conven t ion . 

La ques t ion re la t ive aux r i sques encourus p a r l ' in té ressé dans l 'hypothèse 

de son ex t r ad i t i on doit a lors s 'analyser sur le t e r r a i n de l 'ar t icle 3 lu à la 

l umiè r e de l 'ar t ic le 2, mais aussi sous l 'angle des t r a i t e m e n t s q u e prohibe 

l 'ar t icle 3 p r o p r e m e n t dit ( p a r a g r a p h e s 333 et su ivants c i -dessus) . D a n s des 

affaires telles q u e l ' espèce, la C o u r se doit d ' a p p l i q u e r des c r i t è res 

r i gou reux en vue d ' a p p r é c i e r l ' exis tence d 'un r i sque réel de mauva i s 

t r a i t e m e n t s , eu é g a r d au c a r a c t è r e absolu de l 'ar t ic le 3 et au fait qu ' i l 

consacre l 'une des va leurs f o n d a m e n t a l e s des sociétés d é m o c r a t i q u e s 

fo rman t le Conse i l de l 'Europe (Chahal, p réc i t é , p . 1859, § 96) . 

360. La C o u r rappe l le q u e , pour éva luer les r i sques encourus dans le 

cas d 'une ex t r ad i t i on qui n ' a pas encore eu lieu, le m o m e n t auque l il 

convient de se p lace r est celui de l ' e x a m e n de l 'affaire par la Cour . S'il 

est vra i q u e les faits h i s to r iques p r é s e n t e n t un i n t é r ê t d a n s la m e s u r e où 

ils p e r m e t t e n t d ' éc la i re r la s i tua t ion ac tue l le et son évolut ion p robab le , ce 

sont les c i r cons tances p r é s e n t e s qui sont d é t e r m i n a n t e s (Chahal, p réc i té , 

p . 1856, § 8 6 ; Ahmed c. Autriche, a r r ê t du 17 d é c e m b r e 1996, Recueil 1996-VI, 

p. 2207, § 43 ;Jaban, p réc i t é , § 41) . 

361 . En l 'espèce, la C o u r doit r e c h e r c h e r si, c o m p t e t e n u de nouveaux 

é l é m e n t s p e r t i n e n t s , ignorés des au to r i t é s géo rg i ennes deux ans 

a u p a r a v a n t , l ' exécut ion de la décis ion d ' e x t r a d i t i o n du 28 n o v e m b r e 2002 

ne r i sque pas d ' e n t r a î n e r p o u r M. Gué loga ïev des conséquences con t ra i r e s 

à l 'ar t icle 3 de la Conven t i on . 

362. Elle no te d ' abo rd q u ' a p r è s l eu r ex t r ad i t i on , le 4 oc tobre 2002, les 

cinq r e q u é r a n t s e x t r a d é s on t é té m a i n t e n u s à l ' i so lement d a n s le C a u c a s e 

du Nord . L e u r s p roches n ' a u r a i e n t pas é té au to r i sé s à savoir où ils é t a ien t 
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d é t e n u s ( p a r a g r a p h e 482 c i -dessous) . Le g o u v e r n e m e n t russe a 

s u b o r d o n n é la c o m m u n i c a t i o n à la C o u r de l ' adresse de leur lieu de 

d é t e n t i o n à l 'ob ten t ion p réa lab le de g a r a n t i e s de conf ident ia l i té 

( p a r a g r a p h e 15 ci-dessus) . Les r e q u é r a n t s n 'on t pas pu r e s t e r en con tac t 

avec leurs avoca tes et celles-ci n ' on t pas eu l 'accord des a u t o r i t é s russes 

p o u r l eur r e n d r e visi te, m a l g r é l ' indica t ion expresse de la C o u r à ce sujet 

( p a r a g r a p h e s 228 et 310 ci-dessus) . 

363. S'il est vrai que ces r e q u é r a n t s ont é té placés d a n s des l ieux de 

d é t e n t i o n s i tués hors de la zone de conflit , ces é t a b l i s s e m e n t s du C a u c a s e 

du Nord cons t i t uen t selon A m n e s t y I n t e r n a t i o n a l et le G r o u p e du 

C o m m i s s a i r e des d ro i t s de l ' h o m m e russe ( p a r a g r a p h e 269 ci-dessus) des 

« c a m p s de t r i » où les d é t e n u s sub issen t des mauva i s t r a i t e m e n t s . La C o u r 

n ' ayan t eu a u c u n e possibil i té de vérifier la p laus ibi l i té de ces a f f i rmat ions 

d a n s le cas concre t des r e q u é r a n t s e x t r a d é s , elle doit se fier aux é l é m e n t s 

c o n t e n u s d a n s les d o c u m e n t s qu 'e l l e s 'est p rocurés d'office (Vilvarajah et 

autres, p r éc i t é , p . 36, §§ 107 et 108; Irlande c. Royaume-Uni, p r éc i t é , p . 64, 

§ 160). 

364. E n s u i t e , la C o u r observe avec i n q u i é t u d e q u e les a u t o r i t é s russes 

e n t r a v e n t s é r i e u s e m e n t le «su iv i» i n t e r n a t i o n a l des dro i t s des d é t e n u s 

d a n s le cad re du conflit t c h é t c h è n e . Ainsi , en j a n v i e r 2003, le 

g o u v e r n e m e n t russe n ' a pas r enouve lé le m a n d a t du G r o u p e d ' a s s i s t ance 

de l ' O S C E en T c h é t c h é n i e . Le C P T du Consei l de l 'Europe s 'é ta i t dé jà 

p la in t en 2001 du m a n q u e de coopéra t ion de la F é d é r a t i o n de Russie 

( p a r a g r a p h e 267 e) c i -dessus) . Selon la F é d é r a t i o n i n t e r n a t i o n a l e 

He l s ink i pour les dro i t s de l ' h o m m e ( r appor t du 15 s e p t e m b r e 2004) , la 

p r é s e n c e i n t e r n a t i o n a l e d a n s le C a u c a s e du Nord sera i t de plus en plus 

s p o r a d i q u e et il n'y a u r a i t de ce fait p r a t i q u e m e n t plus de t é m o i n s et 

d ' a ide e x t é r i e u r s (voir le point F, au p a r a g r a p h e 271 c i -dessus) . 

365. La C o u r note é g a l e m e n t que , selon la loi fédéra le du 27 d é c e m b r e 

2002, l ' en t r ée en v igueur de l 'ar t icle 30 § 2 b) du nouveau code de 

p r o c é d u r e péna l e dev ra ê t r e achevée sur l ' ensemble du t e r r i t o i r e de la 

F é d é r a t i o n de Russ ie à la d a t e du 1 e r j a n v i e r 2007 ( p a r a g r a p h e 265 

c i -dessus) . Ce t ar t ic le prévoit n o t a m m e n t q u e des cours d 'ass ises 

e x a m i n e n t , à la d e m a n d e du p révenu , les affaires de c r imes r é p r i m é s par 

les a r t ic les 205, 209, 317 et 322 § 2 du code péna l ( p a r a g r a p h e 260 

ci-dessus) ; or ce sont des c r imes de ces ca tégor ies q u e les a u t o r i t é s russes 

i m p u t e n t aux r e q u é r a n t s ( p a r a g r a p h e s 66, 70 et 71 c i -dessus) . A p a r t i r du 

l1"' j a n v i e r 2007, l ' in te rd ic t ion d ' a p p l i q u e r la pe ine de m o r t , en a t t e n d a n t 

« la mise en place de cours d 'assises sur l ' ensemble du t e r r i t o i r e de la 

F é d é r a t i o n » pa r l ' a r rê t de la C o u r cons t i tu t ionne l l e du 2 février 1999, ne 

sera i t plus valable ( p a r a g r a p h e 262 c i -dessus) . P o u r t a n t , lors de l ' e x a m e n 

de la d e m a n d e d ' ex t r ad i t i on des r e q u é r a n t s en 2002, les a u t o r i t é s 

g é o r g i e n n e s ont appuyé leur a p p r é c i a t i o n sur l ' exis tence de cet a r r ê t 

( p a r a g r a p h e s 69, 173, 183 et 324 c i -dessus) . 
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366. Enfin, la C o u r insiste sur un p h é n o m è n e nouveau et 

e x t r ê m e m e n t a l a r m a n t : des p e r s o n n e s d 'or ig ine t c h é t c h ô n e ayant 

in t rodu i t une r e q u ê t e devan t la C o u r sont v ic t imes de pe r sécu t ion et de 

m e u r t r e . Dép lo ré pa r l 'Assemblée p a r l e m e n t a i r e du Conse i l de l 'Europe 

( p a r a g r a p h e 267 d) c i -dessus) , ce p r o b l è m e a r é c e m m e n t é té dénoncé avec 

v igueur d a n s le r a p p o r t du 15 s e p t e m b r e 2004 é tabl i p a r la F é d é r a t i o n 

i n t e r n a t i o n a l e He l s ink i pour les dro i t s de l ' h o m m e (voir le point E, au 

p a r a g r a p h e 271 c i -dessus) . Ce r a p p o r t fait é t a t de la b r u s q u e 

a u g m e n t a t i o n , en 2003 et 2004, des cas de pe r sécu t i on ( m e n a c e s , 

h a r c è l e m e n t , d é t e n t i o n , d i spar i t ion forcée, m e u r t r e ) de p e r s o n n e s qui 

déposen t des r e q u ê t e s a u p r è s de la C o u r . Les o rgan i sa t i ons r e p r é s e n t a n t 

les r e q u é r a n t s devan t la C o u r , dont M é m o r i a l , E u r o p e a n H u m a n Rights 

Advocacy C e n t r e et C h e c h n y a Just ice In i t ia t ive , se s e ra i en t é g a l e m e n t 

p la in tes des pe r sécu t ions subies p a r l eu r s c l ients . 

367. A la l u m i è r e de tous ces é l é m e n t s p o s t é r i e u r s au 28 n o v e m b r e 

2002, la C o u r e s t ime q u e les app réc i a t ions ayant condui t à u n e décision 

favorable à l ' ex t rad i t ion de M. Gué loga ïev il y a deux ans ne suffisent 

plus pour exc lure à l ' égard de celui-ci tout r i sque de mauva i s t r a i t e m e n t s 

p roh ibés pa r la Conven t ion . 

368. E n c o n s é q u e n c e , la C o u r j u g e avéré q u e , si la décis ion d ' e x t r a d e r 

M. Gué loga ïev , pr ise le 28 n o v e m b r e 2002, é ta i t mise à exécu t ion sur le 

f ondemen t des éva lua t ions faites à ce t t e d a t e , il y au ra i t v iola t ion de 

l 'ar t icle 3 de la Conven t ion . 

C. Q u a n t au r i s q u e d ' e x é c u t i o n e x t r a j u d i c i a i r e 

369. Les r e p r é s e n t a n t e s des r e q u é r a n t s a t t i r e n t l ' a t t e n t i o n de la Cour 

sur les exécu t ions a r b i t r a i r e s don t les d é t e n u s d 'or ig ine t c h é t c h è n e 

fera ient s y s t é m a t i q u e m e n t l 'objet en Russ ie . Elles renvoien t à cet 

é g a r d aux r a p p o r t s et déc la ra t ions de di f férentes o rgan i sa t ions 

g o u v e r n e m e n t a l e s et non g o u v e r n e m e n t a l e s ( p a r a g r a p h e s 267 e) et f), 

268 et 270 c i -dessus) . L ' exécu t ion ex t ra jud ic ia i re sera i t d ' a u t a n t plus à 

c r a i n d r e d a n s le cas des r e q u é r a n t s e x t r a d é s qu ' i l s sont accusés de 

t e r r o r i s m e ou d ' a u t r e s c r imes c o m m i s d a n s le c ad re du conflit sévissant 

en R é p u b l i q u e t c h é t c h è n e . 

370. Les g o u v e r n e m e n t s d é f e n d e u r s ne fo rmu len t pas de 

c o m m e n t a i r e s à ce sujet . 

3 7 1 . La C o u r no te q u e , en effet, les r a p p o r t s évoqués par les 

r e p r é s e n t a n t e s des r e q u é r a n t s d é n o n c e n t de n o m b r e u x cas , en 

R é p u b l i q u e t c h é t c h è n e , de m e u r t r e s et de d é t e n t i o n s a rb i t r a i r e s 

suivies de d i spa r i t ions de p e r s o n n e s d 'or ig ine t c h é t c h è n e . Toutefo is , 

des cons ta t s relat i fs au con tex te g é n é r a l du conflit d a n s c e t t e région 

ne s a u r a i e n t d é m o n t r e r la p laus ibi l i té du r i sque d ' exécu t ion 
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ex t ra jud ic ia i re que l ' ex t rad i t ion ferai t pese r sur les in t é ressés . M ê m e si, 

au vu de l ' e x t r ê m e violence qu i ca rac t é r i s e le conflit en R é p u b l i q u e 

t c h é t c h è n e , la C o u r n 'exclut pas q u e l ' ex t rad i t ion ait pu faire c r a i n d r e 

aux r e q u é r a n t s un ce r t a in r i sque pour leur vie, la s imple possibi l i té 

d 'un tel r i sque ne sau ra i t e n t r a î n e r en soi une a t t e i n t e à l 'ar t icle 2 de 

la Conven t i on (voir, mutatis mutandis, Vilvarajah et autres, p r éc i t é , p. 37, 

§ 111). 

372. Les faits de la cause ne p e r m e t t e n t pas d 'a f f i rmer q u ' a u m o m e n t 

où les a u t o r i t é s géo rg i ennes ont pris l eur décis ion il ex is ta i t des motifs 

sé r ieux et avérés de croire q u e l ' ex t rad i t ion expose ra i t les r e q u é r a n t s à 

un r i sque réel d ' exécu t ion ex t ra jud ic ia i re , en violat ion de l 'ar t icle 2 de la 

Conven t i on . P a r t a n t , il n'y a pas eu violat ion de ce t t e disposi t ion. 

D. Q u a n t a u x é v é n e m e n t s s u r v e n u s d a n s la n u i t d u 3 au 4 o c t o b r e 

2 0 0 2 

1. Thèses des parties 

373. Les r e p r é s e n t a n t e s des r e q u é r a n t s a f f i rment q u e , d a n s la nuit du 

3 au 4 oc tobre 2002, les r e q u é r a n t s , angoissés et m a l in formés , ont fait 

l 'objet de violences de la par t des forces spécia les géo rg i ennes . Elles 

a t t i r e n t en pa r t i cu l i e r l ' a t t en t i on de la C o u r sur M. A/.iev qui , re fusant 

d ' ê t r e e x t r a d é , a u r a i t é té b a t t u sans m e r c i à coups de m a t r a q u e et au ra i t 

reçu des é lec t rochocs . T o u t e n s a n g l a n t é et g r i è v e m e n t blessé à l 'œil, il 

a u r a i t é té t r a î n é dans le couloir « t e l un c a d a v r e » et t r a n s p o r t é ainsi vers 

l ' aé ropor t ( p a r a g r a p h e s 125 et 135 c i -dessus) . Les coups de m a t r a q u e 

a u r a i e n t f rac turé l'os de la mâcho i re de M. Ba ïmourza ïev . Les avocates 

se p la ignen t q u e les r e q u é r a n t s a ien t pa r la su i te é té poursuivis au p é n a l 

p o u r des ac tes dont ils ava ien t e u x - m ê m e s été les v ic t imes ( p a r a g r a p h e s 97 

et su ivan ts c i -dessus) . En dehor s des lésions infligées aux in té ressés , le 

dén i de p r o c é d u r e au ra i t à lui seul e m p o r t é violat ion de l 'ar t icle 3 de la 

Conven t i on . 

374. Le g o u v e r n e m e n t géorg ien r é t o r q u e q u e l 'usage de la force avai t 

é té r e n d u s t r i c t e m e n t nécessa i re pa r le refus des r e q u é r a n t s d 'obéir à 

l 'ordre légal des agen t s p é n i t e n t i a i r e s et p a r la violence don t ils ava ien t 

fait p reuve . Les agen t s de l 'Eta t a u r a i e n t eu à se dé fendre con t r e 

l ' a t t a q u e des r e q u é r a n t s , a r m é s de diverses pièces m é t a l l i q u e s et de 

lances fabr iquées à p a r t i r de m o r c e a u x de b r i ques enveloppés dans des 

d r a p s et des v ê t e m e n t s . S ' appuyan t sur les cer t i f icats méd icaux et les 

r a p p o r t s d ' expe r t i s e médica le ( p a r a g r a p h e s 200 et su ivan ts c i -dessus) , le 

g o u v e r n e m e n t a t t i r e l ' a t t en t ion de la C o u r sur les b lessures que les 

r e q u é r a n t s a u r a i e n t infligées aux a g e n t s de l 'Eta t et e s t ime que les 

d é t e n u s e u x - m ê m e s n 'on t pas eu de lésions plus i m p o r t a n t e s . 
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2. Appréciation de la Cour 

375. La C o u r rappe l le que l 'ar t icle 3 consacre l 'une des va leurs 

f o n d a m e n t a l e s des sociétés d é m o c r a t i q u e s et qu ' i l ne m é n a g e a u c u n e 

except ion (Selmouni c. France [ G C ] , n" 25803/94, § 95, C E D H 1999-V). 

Pour t o m b e r sous le coup de l 'ar t icle 3, un mauva i s t r a i t e m e n t doit 

a t t e i n d r e un m i n i m u m de grav i té dont l ' appréc ia t ion d é p e n d de 

l ' ensemble des données de la cause (voir é g a l e m e n t le p a r a g r a p h e 338 

c i -dessus) . U n t r a i t e m e n t est « i n h u m a i n » , au sens de l 'ar t icle 3, 

n o t a m m e n t s'il a é té app l iqué avec p r é m é d i t a t i o n p e n d a n t une longue 

d u r é e et s'il a causé soit des lésions corpore l les , soit de vives souffrances 

phys iques ou m e n t a l e s (voir, e n t r e a u t r e s , Kudla c. Pologne [ G C ] , 

u" 30210/96, § 92, C E D H 2000-XI) . La C o u r t ient à sou l igner q u ' u n Eta t 

es t r e sponsab le d e t o u t e p e r s o n n e en d é t e n t i o n , car ce t t e d e r n i è r e , aux 

m a i n s de ses fonc t ionna i res , est en s i tua t ion de vu lné rab i l i t é et les 

a u t o r i t é s ont le devoir de la p r o t é g e r (Berklay c. Turquie, n" 22493/93, 

§ 167, 1" m a r s 2001 ; Algiir c. Turquie, n" 32574/96, § 44, 22 oc tobre 2002). 

C e l a é t a n t , la C o u r n ' ignore ni le po ten t i e l de violence en mil ieu ca rcéra l 

ni le r i sque q u e la désobé issance des d é t e n u s puisse d é g é n é r e r en un bain 

de s ang ex igean t le recours des a u t o r i t é s de la pr i son à l ' ass is tance des 

forces de l 'ordre (Salik et autres c. Turquie, n" 31866/96, § 58 , 10 oc tobre 

2000) . N é a n m o i n s , à l ' égard d 'un individu prive de sa l ibe r té , l 'usage de 

la force phys ique qu i n 'es t pas r e n d u s t r i c t e m e n t nécessa i re par le 

c o m p o r t e m e n t de ladi te p e r s o n n e por te a t t e i n t e à la d ign i té h u m a i n e et 

cons t i t ue , en p r inc ipe , une violat ion du dro i t g a r a n t i pa r l 'ar t icle 3 (Tekin 

c. Turquie, a r r ê t du 9 j u i n ]99b),Recueil 1998-IV, pp . 1517-1518, §§ 52 et 5 3 ; 

habita c. Italie [GCJ, n" 26772/95, § 120, C E D H 2000-IV). 

376. En l 'espèce, il ne p rê t e pas à con t roverse e n t r e les p a r t i e s que la 

force phys ique a é té ut i l isée p a r les forces spécia les du m i n i s t è r e de la 

J u s t i c e d a n s la nui t du 3 au 4 oc tobre 2002 aux fins de sor t i r les onze 

r e q u é r a n t s de leur cel lule en vue de l ' ex t rad i t ion de q u a t r e d ' e n t r e eux 

(MM. Ada ïev et Margochvi l i é t an t a lors d é t e n u s à l 'hôpital 

p é n i t e n t i a i r e ) . La C o u r j u g e é tab l i q u e cet u sage de la force a eu lieu 

e n t r e q u a t r e et huit h e u r e s du m a t i n et qu ' i l a é té p récédé par des 

t en t a t ives pacif iques des agen t s p é n i t e n t i a i r e s pour faire r e spec t e r aux 

d é t e n u s l 'ordre de q u i t t e r la cellule ( p a r a g r a p h e s 124, 147 et 148 

c i -dessus) . 

377. Avant r e cons t i t ué les c i r cons tances d a n s lesquel les les 

é v é n e m e n t s l i t igieux se sont dé rou lé s , la C o u r ne d o u t e pas que les 

r e q u é r a n t s a i en t , c o n t r a i r e m e n t à ce qu ' i l s s o u t i e n n e n t ( p a r a g r a p h e s 125 

et 131 c i -dessus) , opposé u n e r é s i s t ance host i le aux a g e n t s p é n i t e n t i a i r e s 

d ' abord et aux forces spéciales ensu i t e . Vu les p h o t o g r a p h i e s des cellules 

de la pr i son n" 5 ( p a r a g r a p h e 20 c i -dessus) , l 'é ta t des lieux de la cellule 

n" 88, les r é s u l t a t s de l ' exper t i se j ud i c i a i r e , a insi q u e les af f i rmat ions de 
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di f férents t é m o i n s ( p a r a g r a p h e s 96, 144 et su ivan ts c i -dessus) , elle ne 

d o u t e pas non plus q u e les in té ressés se soient a r m é s de divers obje ts , y 

compr i s de b r i ques et de pièces m é t a l l i q u e s , p o u r p r o t e s t e r con t r e leur 

éven tue l le ex t r ad i t i on . En c o n s é q u e n c e , la C o u r accep te l ' a r g u m e n t du 

g o u v e r n e m e n t géorg ien selon lequel le recours à une qu inza ine de 

m e m b r e s des forces spécia les , a r m é s de m a t r a q u e s ( p a r a g r a p h e s 124, 

151 et 159 c i -dessus) , a é té juge r a i s o n n a b l e m e n t nécessa i re pour 

p r o t é g e r la sécur i t é du pe r sonne l de la pr ison et évi ter q u e les t roub les 

s ' é t e n d e n t à tout l ' é t ab l i s semen t . N é a n m o i n s , il r e s te à savoir si ce t t e 

nécess i té n 'a pas é té , avan t tou t , le r é su l t a t de l 'act ion ou de l 'omission 

des a u t o r i t é s e l l e s -mêmes . 

378. La C o u r no te d ' abord q u e , d é t e n u s d a n s la m ê m e cellule (n" 88) et 

non informés dès le d é b u t de la p r o c é d u r e d ' ex t r ad i t i on , M M . C h a m a ï e v , 

Aziev, Khadj icv, Vissitov, Ba ïmourza ï ev , Khach iev , Guélogaïev , 

M a g o m a d o v , Kouch tanachv i l i , Issaïev et K h a n l c h o u k a ï e v ont appr i s q u e 

l ' ex t rad i t ion de ce r t a ins d ' e n t r e eux é ta i t i m m i n e n t e s e u l e m e n t le 

3 oc tobre 2002, e n t r e v ingt- t ro is h e u r e s et minui t ( p a r a g r a p h e s 216 

ci-dessus et 455 c i -dessous) , soit q u e l q u e s h e u r e s avan t q u e l ' exécut ion 

des décis ions d ' e x t r a d i t i o n du 2 oc tobre 2002 fût lancée . Ve r s t rois ou 

q u a t r e h e u r e s du m a t i n , les a g e n t s p é n i t e n t i a i r e s , dont le d i r e c t e u r de la 

pr i son , ont o r d o n n é aux in t é res sés de q u i t t e r leur cellule en i nvoquan t des 

ra isons fictives (la désinfect ion ou la fouille), a lors q u ' u n e voi ture 

a t t e n d a i t déjà d a n s la cour voisine de la pr i son p o u r e scor t e r q u a t r e 

d ' e n t r e eux en vue de leur r emise aux a u t o r i t é s russes ( p a r a g r a p h e s 124 

et 148 c i -dessus) . C o m p t e t enu de la vu lné rab i l i t é pa r t i cu l i è r e des 

r e q u é r a n t s , confrontés à l ' ex t r ad i t ion vers un pays qui leur faisait 

c r a i n d r e un d a n g e r pour leur vie ainsi q u e des mauva i s t r a i t e m e n t s , la 

C o u r j u g e q u e ce c o m p o r t e m e n t des a u t o r i t é s a cons t i tué une t en t a t ive 

de t r o m p e r i e . 

379. En effet, elle ne c o m p r e n d r a i t pas qu ' on laisse dev iner à un 

d é t e n u des s e m a i n e s d u r a n t qu' i l r i sque une ex t r ad i t i on 

( p a r a g r a p h e s 124, 136, 183 et 194 ci-dessus) sans q u e l ' in té ressé , 

a b a n d o n n é aux r u m e u r s et aux in fo rmat ions diffusées p a r les méd ias , 

soit l u i - m ê m e d û m e n t informé des m e s u r e s pr ises à son sujet pa r les 

a u t o r i t é s c o m p é t e n t e s ( p a r a g r a p h e s 428 et 432 c i -dessous) . Il est 

é g a l e m e n t inconcevable q u ' u n d é t e n u soit ainsi mis devan t le fait 

accompl i et ne se r e n d e c o m p t e qu' i l va r é e l l e m e n t ê t r e envoyé d a n s un 

a u t r e pays q u e lo r squ 'on lui d e m a n d e de q u i t t e r sa cel lule . 

380. U n a u t r e aspec t m a r q u a n t de l 'espèce t i en t au fait que , m ê m e si 

l ' ex t rad i t ion ne concerna i t q u e q u a t r e p e r s o n n e s d é t e n u e s d a n s la cellule 

n" 88, les onze r e q u é r a n t s qu i s'y t r ouva i en t é t a i e n t dé se spé ré s et en proie 

à la p a n i q u e , ca r ils ignora ien t les n o m s de ceux qu i s e ra i en t e x t r a d é s 

( p a r a g r a p h e s 73, 98, 124, 215 et 216 c i -dessus) . La rés i s t ance collective 

qu ' i ls ont opposée aux a g e n t s de l 'Eta t s emble l iée aux c r a in t e s lég i t imes 
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qu ' i l s pouva ien t ép rouve r à l ' idée de l eu r ex t r ad i t i on ( p a r a g r a p h e 340 

c i -dessus) . Au vu des é l é m e n t s en sa possession, la C o u r e s t i m e que la 

t a c t i q u e de ruse et d ' e m p r e s s e m e n t a d o p t é e par les au to r i t é s 

géo rg i ennes visait à p iéger les in té ressés e t , en les m e t t a n t devan t le fait 

accompl i (voir, mutatis mutandis, Conka c. Belgique, n" 51564/99, §§ 41 e t 42 , 

C E D H 2002-1, Bozano c. France, a r r ê t du 18 d é c e m b r e 1986, sér ie A n" 111, 

pp . 25-26, § 59, et Nsona c. Pays-Bas, a r r ê t du 28 n o v e m b r e 1996, Recueil 

1996-V, p. 2004, § 103), à évi ter les compl ica t ions . O r ce t t e a t t i t u d e et la 

m a n i è r e dont les a u t o r i t é s ont gé ré la p r o c é d u r e de mise en œ u v r e de 

l ' ex t rad i t ion on t , au con t r a i r e , poussé les r e q u é r a n t s à la révol te (voir, a 

contrario, Caloc c. France, n" 33951/96, § 100, C E D H 2000-LX). Aux yeux de 

la Cour , le r ecour s à la force phys ique d a n s de tel les c i r cons tances ne 

s au ra i t ê t r e cons idéré c o m m e ayan t é té jus t i f ié pa r le c o m p o r t e m e n t des 

d é t e n u s . 

381 . Eu é g a r d au m a n q u e de g a r a n t i e s p rocédu ra l e s ( p a r a g r a p h e s 428, 

432 et 457-461 ci-dessous) et à l ' ignorance d a n s laquel le les r e q u é r a n t s ont 

é té m a i n t e n u s q u a n t à leur sor t , ainsi q u ' à l 'angoisse ( p a r a g r a p h e s 129, 

132, 171, 188 et 194 ci-dessus) et à l ' i nce r t i tude auxque l l e s ils ont é t é 

exposés sans ra i son va lab le , la C o u r e s t ime q u e la façon don t les 

a u t o r i t é s géo rg i ennes ont p rocédé à l ' exécut ion des décisions 

d ' e x t r a d i t i o n du 2 oc tobre 2002 soulève en soi un p r o b l è m e sur le t e r r a i n 

de l 'ar t ic le 3 de la Conven t ion . 

382. Q u a n t à la g rav i té des lésions, la C o u r cons t a t e , au vu des 

r a p p o r t s m é d i c a u x établ is le 4 oc tobre 2002 ( p a r a g r a p h e s 200-21 1 

ci-dessus) et des inscr ip t ions po r t ées à ce t t e d a t e d a n s les dossiers 

pe r sonne l s des r e q u é r a n t s , q u e M M . K h a n t c h o u k a ï e v , M a g o m a d o v et 

Gué loga ïev p r é s e n t a i e n t de mul t ip les ecchymoses de tai l le cons idérab le 

( e n t r e 1 x 1 cm et 20 x 5 cm) sur tout le corps . M. K h a n t c h o u k a ï e v avai t 

é g a l e m e n t une f rac ture à l ' épaule g a u c h e . M. Issaïev avait des ecchymoses 

sur le visage, en pa r t i cu l i e r a u t o u r de l 'œil droi t . Pour leur pa r t , 

M M . K h a c h i e v et B a ï m o u r z a ï e v n ' a u r a i e n t eu a u c u n e m a r q u e de 

v io lence ; toutefois , selon leurs r e p r é s e n t a n t e s , M. Ba ïmourza ïev , qui 

souffrait en t e m p s n o r m a l d ' u n e g rave d é f o r m a t i o n osseuse de la 

m â c h o i r e , a u r a i t é té hospi ta l i sé en ra ison d ' u n e f rac ture au m ê m e niveau 

( p a r a g r a p h e s 106 et 208 c i -dessus) . M. Kouch tanachv i l i n ' a u r a i t pas é té 

e x a m i n é p a r l ' exper t médica l en ques t i on . En d e h o r s des a f f i rmat ions 

des r e q u é r a n t s non e x t r a d é s et d 'un agen t p é n i t e n t i a i r e 

( p a r a g r a p h e s 125, 135 et 158 c i -dessus) , e n t e n d u s à Tbil issi , la C o u r ne 

dispose pas de d o c u m e n t s faisant é t a t des b lessures de M M . C h a m a ï e v , 

Aziev, Khadj iev et Vissi tov, les q u a t r e r e q u é r a n t s e x t r a d é s à p a r t i r de la 

cellule n" 88. 

383. En tou t é t a t de cause , à suppose r m ê m e q u e les r e q u é r a n t s ayant 

c o m p a r u à Tbil issi a ien t eu t e n d a n c e à e x a g é r e r la gravi té de leurs p ropres 

b lessures et d e celles des a u t r e s ( p a r a g r a p h e s 125 et 135 ci-dessus) , 
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l ' impor t ance des ecchymoses c o n s t a t é e s p a r l ' exper t méd ica l ayan t 

e x a m i n é M M . K h a n t c h o u k a ï e v , M a g o m a d o v , Gué loga ïev et Issaïev 

(Assenov et autres c. Bulgarie, a r r ê t du 28 oc tobre 1998, Recueil 1998-VIII, 

pp . 3271-3272, § 11), ainsi q u e la f rac ture à l ' épaule gauche re levée chez 

M. K h a n t c h o u k a ï e v , au to r i s en t à cons idé re r que les b lessures de ces 

r e q u é r a n t s é t a ien t su f f i samment graves pour e n t r e r d a n s le c h a m p 

d 'app l ica t ion de l 'ar t ic le 3 (A. c. Royaume-Uni, a r r ê t du 23 s e p t e m b r e 1998, 

Recueil 1998-V1, p. 2699, § 21 ; Ribitsch c. Autriche, a r r ê t du 4 d é c e m b r e 1995, 

sér ie A n" 336, pp . 9 et 26, §§ 13 et 39) . La C o u r observe que les é l é m e n t s en 

sa possession ne lui p e r m e t t e n t pas de d é t e r m i n e r si les lésions en ques t ion 

ont eu des effets d u r a b l e s su r les v ic t imes . Elle note s e u l e m e n t q u ' a u c u n 

e x a m e n médica l app ropr i é n 'a eu lieu en t e m p s voulu et q u e seuls 

q u e l q u e s soins méd icaux ont é té p rod igués aux in t é res sés 

( p a r a g r a p h e s 126, 153 in fine et 206-211 c i -dessus) . 

384. La C o u r ne pe rd pas de vue q u e les ag en t s p é n i t e n t i a i r e s et les 

m e m b r e s des forces spécia les ont eux auss i é t é blessés d a n s la « l u t t e au 

corps à co rps» avec les r e q u é r a n t s ( p a r a g r a p h e s 151, 158 et 204-205 

c i -dessus) . Aprè s e n q u ê t e , q u a t r e des sept r e q u é r a n t s , r e connus c o m m e 

a u t e u r s de ces lésions, ont é té c o n d a m n é s le 25 n o v e m b r e 2004 à une 

peine de deux ans et cinq mois d ' e m p r i s o n n e m e n t . La p r o c é d u r e sera i t 

a c t u e l l e m e n t p e n d a n t e d a n s le cas de trois a u t r e s r e q u é r a n t s 

( p a r a g r a p h e s 98 et 99 c i -dessus) . En r evanche , il n ' a p p a r a î t pas q u e les 

au to r i t é s g é o r g i e n n e s a ien t m e n é u n e e n q u ê t e p o u r vérifier le c a r a c t è r e 

p r o p o r t i o n n é du recours à la force con t r e les i n t é re s sés . 

385. Eu é g a r d au c a r a c t è r e inadmiss ib le des c i r cons tances ayan t 

e n t o u r é l ' exécut ion par les a u t o r i t é s g é o r g i e n n e s des décis ions 

d ' ex t r ad i t i on c o n c e r n a n t q u a t r e r e q u é r a n t s ( p a r a g r a p h e s 378-381 

c i -dessus) , et vu les lésions infligées à c e r t a i n s des in té ressés p a r les 

forces spéciales et l ' absence d ' e x a m e n et de soins m é d i c a u x appropr i é s 

en t e m p s voulu, la C o u r e s t ime q u e les onze r e q u é r a n t s d é t e n u s à la 

pr ison n" 5 de Tbilissi d a n s la nuit du 3 au 4 oc tobre 2002 on t é té soumis 

à des souffrances phys iques et mora l e s d ' u n e n a t u r e telle qu 'e l les 

s ' ana lysen t en un t r a i t e m e n t i n h u m a i n . 

386. P a r t a n t , il y a eu violat ion de l 'a r t ic le 3 de la Conven t i on pa r la 

Géo rg i e . 

III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 5 §§ 1 ,2 ET 4 

DE LA C O N V E N T I O N PAR LA G É O R G I E 

387. L 'a r t ic le 5 §§ 1, 2 et 4 de la C o n v e n t i o n dispose en ses passages 

p e r t i n e n t s : 

« 1. Toute personne a droit à la liberté et à la sûreté. Nul ne peut être privé de sa 

liberté, sauf dans les cas suivants et selon les voies légales: 



ARRÊT CHAMAÏEV ET AUTRES c. GÉORGIE ET RUSSIE 

(...) 

c) s'il a été arrêté et détenu en vue d'être conduit devant l 'autorité judiciaire 

compétente, lorsqu'il y a des raisons plausibles de soupçonner qu'il a commis une 

infraction ou qu'il y a des motifs raisonnables de croire à la nécessité de l'empêcher de 

commettre une infraction ou de s'enfuir après l'accomplissement de celle-ci; 

(...) 

f) s'il s'agil de l 'arrestation on de la détention régulières d'une personne pour 

l 'empêcher de pénétrer irrégulièrement dans le territoire, ou contre Laquelle une 

procédure d'expulsion ou d'extradition est en cours. 

2. Toute personne arrêtée doit être informée, dans le plus court délai et dans une 

langue qu'elle comprend, des raisons de son arrestation et de toute accusation portée 

contre elle. 

(...) 

4. Toute personne privée de sa liberté par arrestation ou détention a le droit 

d'introduire un recoins devant un tribunal, afin qu'il statue à bref délai sur la légalité 

de sa détention et ordonne sa libération si la détention est illégale. » 

/. Thèses des parties 

388. Les r e p r é s e n t a n t e s des r e q u é r a n t s af f i rment q u e leurs cl ients 

n 'on t j a m a i s é té officiel lement d é t e n u s en vue de l eu r ex t r ad i t i on et que 

leur mise en d é t e n t i o n les 6 et 7 août 2002 é ta i t u n e forme dégu i sée de 

d é t e n t i o n aux fins de l 'ar t icle 5 § 1 f) de la Conven t ion . L e u r t r ans fe r t , à 

ces d a t e s , de l 'hôpi ta l civil à la pr i son (à l 'hôpi ta l p é n i t e n t i a i r e en ce qui 

conce rne M. Margochvi l i ) a u r a i t é t é le r é su l t a t de la visite en Géorg ie , le 

6 août 2002, du p r o c u r e u r g é n é r a l russe , qui é ta i t p o r t e u r de la d e m a n d e 

d ' e x t r a d i t i o n des in t é res sés ( p a r a g r a p h e s 58-60 et 62 ci-dessus) . Sans 

p a r l e r de l ' exigence du «p lus cour t dé l a i» énoncée à l 'ar t icle 5 § 2 de la 

Conven t ion , les i n t é r e s sé s n ' a u r a i e n t é té in formés ni d u r a n t leur t rans fe r t 

à la pr ison ni pa r la sui te qu ' i l s ava ien t é té a r r ê t é s en vue d ' ê t r e r emis aux 

a u t o r i t é s russes . Ils a u r a i e n t é t é , de ce fait m ê m e , privés d e la possibil i té 

de c o n t e s t e r la légal i té de ce t t e d é t e n t i o n . P r é s e n t a n t les m ê m e s griefs, 

M. Khadj iev invoque les ar t ic les 5 § 2 et 6 § 3 de la Conven t ion 

( p a r a g r a p h e 235 ci-dessus) . Il se plaint p a r a i l leurs q u ' o n l 'ait i n t e r rogé 

sans i n t e r p r è t e à l 'hôpi ta l civil et q u e , lors de sa p r é s e n t a t i o n au j uge le 

6 aoû t 2002 ( p a r a g r a p h e 58 c i -dessus) , on ne l'ait pas in formé des 

accusa t ions p o r t é e s con t re lui. 

389. C o n c e r n a n t M M . Khach iev et Ba ïmourza ï ev , leurs avoca tes se 

p l a ignen t de leur souda ine d i spa r i t ion à Tbil issi puis de leur 

r é a p p a r i t i o n , tout aussi i n a t t e n d u e , d a n s une pr ison en Russ ie . Elles 

r e j e t t e n t l ' a r g u m e n t des g o u v e r n e m e n t s selon lequel les deux h o m m e s 
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a u r a i e n t é té a r r ê t é s en Russ ie alors qu ' i l s f ranchissa ien t la f ront ière 

ru s so -géo rg ienne . Elles r appe l l en t q u ' a u m o m e n t de leur l ibé ra t ion , le 

6 février 2004 ( p a r a g r a p h e s 100-105 c i -dessus) , ces r e q u é r a n t s savaient 

déjà p e r t i n e m m e n t qu ' i l s fa isaient l 'objet d ' une p r o c é d u r e d ' ex t r ad i t i on 

vers la Russ ie . Ils ne se s e ra i en t donc pas d i r igés de leur p rop re gré vers 

la f ront ière pour e n t r e r d a n s ce pays. Les avocates j u g e n t insa t i s fa i san tes 

les in fo rma t ions fournies p a r les d e u x g o u v e r n e m e n t s et e s t i m e n t q u ' e n 

l ' absence d 'expl ica t ions p laus ib les de leur pa r t M M . Khach iev et 

Ba ïmourza ï ev p e u v e n t ê t r e r é p u t é s avoir é té r e m i s en secre t aux 

a u t o r i t é s russes et avoir subi une d é t e n t i o n c o n t r a i r e à l 'ar t icle 5 de la 

Conven t i on . 

390. Le g o u v e r n e m e n t géorg ien sout ien t q u e les r e q u é r a n t s ont 

é t é d é t e n u s d a n s le respec t des ex igences d e l 'ar t icle 5 § 1 I) de la 

Conven t ion . Ils a u r a i e n t é té in formés q u ' u n e p r o c é d u r e en vue de leur 

ex t r ad i t i on é ta i t en cours par M. D a r b a ï d z é , p r o c u r e u r s t ag ia i re du 

p a r q u e t géné ra l . Le 23 aoû t 2002, celui-ci — a c c o m p a g n é p a r sa col lègue 

M""' Nadaré ichvi l i - a u r a i t r e n c o n t r é M M . Issaïev, K h a n t c h o u k a ï e v , Azicv, 

C h a m a ï e v et Khadj iev, et les a u r a i t in formés de l ' éven tua l i t é de leur 

ex t r ad i t i on vers la Russ ie . Ces r e q u é r a n t s a u r a i e n t refusé de l ivrer des 

c o m m e n t a i r e s . A l 'appui de ce t t e t h è s e , le g o u v e r n e m e n t p rodu i t les 

p rocès -verbaux de ce t t e r e n c o n t r e . Le 13 s e p t e m b r e 2002, le m ê m e 

p r o c u r e u r s t ag ia i re - a c c o m p a g n e p a r sa col lègue M""' K h é r i a n o v a -

a u r a i t mis au couran t M M . Ba ïmourza ïev , Guéloga ïev , M a g o m a d o v , 

Kouch lanachv i l i , Adaïev, Khach iev , Vissilov et Margochvi l i . Ceux-ci 

a u r a i e n t é g a l e m e n t refusé de fo rmu le r des c o m m e n t a i r e s . 

391 . Les r e p r é s e n t a n t e s des r e q u é r a n t s r é fu ten t ce t t e thèse et 

af f i rment q u e les n o m s des p r o c u r e u r s s t ag ia i r e s en cpiestion ne f igurent 

pas su r le r eg i s t r e des v i s i t eurs de la pr i son n" 5. Elles d o u t e n t pa r a i l leurs 

q u ' u n p r o c u r e u r s t ag ia i re soit c o m p é t e n t p o u r in fo rmer u n d é t e n u de 

l ' ex is tence d ' une p r o c é d u r e d ' e x t r a d i t i o n à son e n c o n t r e . 

392. En r éponse , le g o u v e r n e m e n t géo rg i en exp l ique q u e sont inscri ts 

sur le « r e g i s t r e des v i s i teurs (c i toyens, avocats et i n s t r u c t e u r s ) » les 

p e r s o n n e s qui ont besoin d ' un la issez-passer dél ivré au p réa lab le p a r 

l ' admin i s t r a t i on p é n i t e n t i a i r e . O r , c o n f o r m é m e n t aux « règ le s de sécur i t é 

c o n c e r n a n t les é t a b l i s s e m e n t s d ' exécu t ion des p e i n e s » , les p r o c u r e u r s 

s e ra i en t a d m i s d a n s les pr isons sur p r é s e n t a t i o n de leur badge 

professionnel . Ce sera i t p o u r ce t t e ra i son qu ' i l s ne se ra ien t pas inscri ts 

su r le r eg i s t r e s u s m e n t i o n n é . Le g o u v e r n e m e n t p rodui t en r evanche des 

ex t r a i t s du « r e g i s t r e des d e m a n d e s de p r é s e n t a t i o n d ' un d é t e n u en salle 

d ' e n q u ê t e » , don t il ressor t q u e , le 23 août 2002, à 12 h 15, les i n s t r u c t e u r s 

du m i n i s t è r e de la Sécur i t é a u r a i e n t r e n c o n t r é M M . Issaïev, 

K h a n t c h o u k a ï e v , Aziev, C h a m a ï e v et Khadj iev. Le 13 s e p t e m b r e 2002, à 

13 h 15, les m ê m e s i n s t r u c t e u r s a u r a i e n t r e n c o n t r é M M . Guéloga ïev , 

Adaïev, K h a n t c h o u k a ï e v , M a g o m a d o v , Khach iev et Ba ïmourza ïev . A ces 
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deux d a t e s , M. D a r b a ï d z é , p r o c u r e u r s t ag ia i r e , se sera i t r endu 

d i r e c t e m e n t d a n s la salle d ' e n q u ê t e et a u r a i t eu u n e n t r e t i e n avec les 

r e q u é r a n t s s u s m e n t i o n n é s ( p a r a g r a p h e s 162, 163 et 166 c i -dessus) . U n e 

l e t t r e du d i r e c t e u r de la pr ison conf i rme q u e les visi tes de M. D a r b a ï d z é 

ont eu lieu. 

393 . C o n c e r n a n t le s t a t u t des p r o c u r e u r s s t ag ia i r e s , le g o u v e r n e m e n t 

expl ique qu ' i l s ont les m ê m e s fonctions q u e les p r o c u r e u r s et les a s s i s t an t s 

de p r o c u r e u r . En conséquence , M. D a r b a ï d z é et ses col lègues a u r a i e n t agi 

d a n s le c ad re de leurs fonctions l é g a l e m e n t é tab l ies . 

394. Les r e p r é s e n t a n t e s des r e q u é r a n t s a jou ten t que , le 22 aoû t 2002, 

les avocats des r e q u é r a n t s devan t les j u r id i c t ions i n t e r n e s ont d e m a n d é au 

p a r q u e t géné ra l de leur d o n n e r accès a u x d o c u m e n t s relat i fs aux cha rges 

r e t e n u e s c o n t r e l eu r s c l ien t s en Russ ie . Le 30 aoû t 2002, c e t t e d e m a n d e 

a u r a i t é té re je tée au mot i f q u e les d o c u m e n t s en cause p o r t a i e n t sur les 

faits p r é t e n d u m e n t c o m m i s p a r les r e q u é r a n t s en Russ ie et n ' ava ien t 

a u c u n lien avec les affaires d a n s lesquel les ces avocats r e p r é s e n t a i e n t 

l eu r s c l ients devan t les a u t o r i t é s géo rg i ennes . 

395. Le g o u v e r n e m e n t géorg ien r é t o r q u e sur ce point que , le droit de 

ne pas ê t r e e x t r a d é n ' é t a n t pas g a r a n t i p a r la C o n v e n t i o n , les a u t o r i t é s 

géo rg i ennes n ' é t a i e n t pas t e n u e s de faire en so r te q u e les r e q u é r a n t s 

pu i s sen t avoir accès aux doss iers p é n a u x cons t i tués à leur sujet en 

Russ ie . En revanche , elles leur a u r a i e n t g a r a n t i le droi t d ' ê t r e informés , 

avec l 'aide des i n t e r p r è t e s , de la ra i son de leur a r r e s t a t i o n en Géorg ie 

ainsi q u e des c h a r g e s p o r t é e s c o n t r e eux p a r les a u t o r i t é s g é o r g i e n n e s . 

L e u r dro i t d 'accès aux doss iers p é n a u x géorg iens et à l ' ass i s tance des 

avocats de leur choix au ra i t é g a l e m e n t é té r e spec t é . 

2. Appréciation de la Cour 

a) Quant à la régularité intrinsèque de la détent ion 

396. La C o u r rappe l le q u e l 'a r t ic le 5 § 1 d res se la l is te exhaus t i ve d e s 

c i r cons tances d a n s lesquel les les individus peuven t ê t r e l ég a l emen t privés 

de leur l ibe r té , é t a n t b ien e n t e n d u que ces c i rcons tances appe l l en t 

u n e i n t e r p r é t a t i o n é t ro i t e puisqu ' i l s 'agi t d ' excep t ions à une g a r a n t i e 

f o n d a m e n t a l e de la l iber té individuel le (Qiiinn c. France, a r r ê t d u 22 m a r s 

1995, sér ie A n" 3 1 1 , p . 17, § 42) . En ex igean t q u e tou t e pr iva t ion de l iber té 

soit effectuée «se lon les voies l éga les» , l 'ar t ic le 5 § 1 impose , en p r e m i e r 

l ieu, q u e tou t e a r r e s t a t i o n ou d é t e n t i o n ait une base légale en droi t 

i n t e r n e (Amuur c. France, a r r ê t du 25 juin 1996, Recueil 1996-III, 

pp. 850-851, § 50). 

397. L ' excep t ion de l 'ar t icle 5 § 1 f) de la Conven t i on exige s e u l e m e n t 

q u ' « u n e p r o c é d u r e d ' e x t r a d i t i o n [soit] e n c o u r s » . M ê m e si elle n e prévoi t 

pas la m ê m e p ro tec t ion q u e l 'a r t ic le 5 § 1 c) (Chahal, p réc i té , p . 1862, 



114 ARRÊT CHAMAÏEV ET AUTRES c. GÉORGIE ET RUSSIE 

§ 112), l ' exigence de « r é g u l a r i t é » impl ique de t o u t e m a n i è r e l ' absence 

d ' a r b i t r a i r e (Bozano, p réc i t é , pp. 25-26, § 5 9 ; Rqfc. Espagne, n" 53652/00, 

§ 53 , 17 j u i n 2003) . La C o u r r eche rche si ce t t e ex igence a é t é r e s p e c t é e 

en t e n a n t c o m p t e n o t a m m e n t des g a r a n t i e s qu'offre le sys t ème i n t e r n e 

(Dougoz c. Grèce, n° 40907/98, § 54, C E D H 2001-11). 

398. En l 'espèce, la C o u r cons t a t e d ' abord q u ' e n m e t t a n t en cause 

l ' a r r e s t a t i on et la mise en d é t e n t i o n des r e q u é r a n t s ap rès leur a r r ivée en 

Géorg ie , leurs r e p r é s e n t a n t e s ne fo rmulen t pas de griefs au sujet des 

d i f férentes pér iodes de d é t e n t i o n vécues pa r di f férents r e q u é r a n t s a p r è s 

l ' ex t r ad i t ion de cinq d ' e n t r e eux vers la Russ ie , le 4 oc tobre 2002. La 

pér iode l i t igieuse s ' é t end donc du 3 aoû t (da te d ' a r r e s t a t i o n de 

M. C h a m a ï c v , p r e m i e r à avoir é té a r r ê t é ) au 4 oc tobre 2002. 

399. A r r ê t é s e n t r e le 3 et le 7 août 2002, les r e q u é r a n t s ont é té mis en 

e x a m e n les 5 et 6 aoû t 2002 p o u r violat ion de f ront iè re et i m p o r t a t i o n , 

por t , recel et t r a n s p o r t illégal d ' a r m e s . Les 6 et 7 aoû t 2002, le t r i buna l 

de p r e m i è r e in s t ance de V a k é - S a b o u r t a l o a p rononcé dans ce t t e affaire 

leur mise en d é t e n t i o n provisoire pour t rois mois ( p a r a g r a p h e 59 

c i -dessus) . L e u r d é t e n t i o n à p a r t i r de ces d a t e s é t a i t donc fondée su r u n 

t i t r e é m a n a n t , c o n f o r m é m e n t au dro i t i n t e r n e , d 'un t r i buna l c o m p é t e n t 

( p a r a g r a p h e 254 ci-dessus) et é ta i t couver te par l ' except ion p révue à 

l 'ar t icle 5 § 1 c) de la Conven t i on . 

400. La C o u r c o n s t a t e q u e ce t t e d é t e n t i o n provisoire e t la d é t e n t i o n 

des r e q u é r a n t s aux lins de la p rocédure d ' ex t r ad i t i on se sont 

chevauchées en p a r t i e (Kolompar c. Belgique, a r r ê t du 24 s e p t e m b r e 1992, 

série A n" 235-C, et Scott c. Espagne, a r r ê t du 18 d é c e m b r e 1996, Recueil 

1996-VI). Les r e p r é s e n t a n t e s des r e q u é r a n t s s i t uen t le d é b u t rée l d e la 

d é t e n t i o n à t i t re e x t r a d i l i o n n e l au 6 aoû t 2002, d a t e de la visite en 

Géorg ie du p r o c u r e u r g é n é r a l rus se . 

401 . La C o u r n ' es t pas conva incue pa r ce r a i s o n n e m e n t . Elle e s t ime 

que la concomi t ance des pour su i t e s ne peu t , à elle seule , l ' a m e n e r à 

conclure au d é t o u r n e m e n t , à des fins de droi t i n t e r n e , de la p r o c é d u r e 

d ' e x t r a d i t i o n (voir, mutalis mu tandis, Quinn, p réc i t é , pp. 18-19, § 47) . 

402. Il ressor t du p a r a g r a p h e 1 de l 'ar t icle 259 du code de p r o c é d u r e 

péna le (CPP) géorg ien ( p a r a g r a p h e 254 c i -dessus) , lu en combina i son avec 

le p a r a g r a p h e 3 du m ê m e ar t ic le , q u ' u n e p e r s o n n e visée pa r u n e m e s u r e 

d ' e x t r a d i t i o n peu t ê t r e d é t e n u e en ve r tu de la d e m a n d e d ' e x t r a d i t i o n si 

celle-ci est a c c o m p a g n é e d ' une décis ion de mise en d é t e n t i o n p r o n o n c é e 

pa r le t r i buna l c o m p é t e n t de l 'Eta t r e q u é r a n t . La d u r é e ini t iale de c e t t e 

d é t e n t i o n ne peut excéder t rois mois et la p e r s o n n e c o n c e r n é e peu t saisir 

un t r i buna l pour dé f end re ses dro i t s ( p a r a g r a p h e 4 du m ê m e ar t ic le ) . En 

m a t i è r e d ' e x t r a d i t i o n , le C P P géorg ien r econna î t donc à un t i t r e de 

d é t e n t i o n é t r a n g e r la force exécu to i r e d i rec te sans q u ' u n e décis ion 

i n t e r n e de p l a c e m e n t sous écrou e x t r a d i t i o n n e l soit ob l iga to i re . Si au 
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bout de trois mois ce t i t r e n ' a fait l 'objet d ' a u c u n e p ro longa t ion p a r l 'Etat 

r e q u é r a n t , la p e r s o n n e visée par la m e s u r e d ' ex t r ad i t i on doit ê t r e l ibérée . 

4 0 3 . E n l ' espèce , le 6 aoû t 2002 le p r o c u r e u r g é n é r a l russe déposa 

a u p r è s de son homologue géorg ien u n e d e m a n d e d ' e x t r a d i t i o n des 

in t é re s sés . Le m ê m e j o u r , le p r o c u r e u r g é n é r a l géo rg ien , pe r sonne 

c o m p é t e n t e en m a t i è r e d ' ex t r ad i t i on , refusa d ' e x a m i n e r c e t t e d e m a n d e , 

c o n s i d é r a n t q u e les pièces p e r t i n e n t e s t o u c h a n t aux aspec t s m a t é r i e l et 

p r o c é d u r a l de l 'affaire faisaient défaut ( p a r a g r a p h e s 62 et 63 ci-dessus) . 

Il r ep rocha i t e n t r e a u t r e s à la d e m a n d e d ' ex t r ad i t i on de ne pas ê t r e 

a c c o m p a g n é e de décis ions de mise en d é t e n t i o n des r e q u é r a n t s r e n d u e s 

p a r u n e a u t o r i t é russe c o m p é t e n t e . 

404. P a r la su i t e , les a u t o r i t é s russes p rodu i s i r en t tous les d o c u m e n t s 

r equ i s . Le 19 août 2002, elles s o u m i r e n t des copies cer t i f iées des 

o r d o n n a n c e s de mise en d é t e n t i o n provisoire de chacun des r e q u é r a n t s , 

pr ises le 16 août 2002 pa r un t r i b u n a l de p r e m i è r e i n s t ance d e la ville d e 

G r o z n y ( p a r a g r a p h e 64 c i -dessus) . C e t t e j u r i d i c t i on avait é té saisie par 

l ' i n s t r u c t e u r cha rgé de l 'act ion péna le d i l igen tée à l ' enconl re des 

i n t é r e s sé s en Russ ie . La mise en d é t e n t i o n des r e q u é r a n t s avait é té 

déc idée c o n f o r m é m e n t aux exigences d e l 'ar t ic le 108 § 5 du C P P russe , 

qui n ' a u t o r i s e l ' adopt ion d ' une telle décis ion en l ' absence de l ' in té ressé 

q u e si celui-ci fait l 'objet d 'un m a n d a t de r eche rche i n t e rn a t i o n a l 

( p a r a g r a p h e s 64, point 3, et 264 c i -dessus) . En ve r tu de l 'ar t icle 109 § 1 

du m ê m e code, la d u r é e d e ce t t e d é t e n t i o n ne pouvai t excéder deux mois 

( p a r a g r a p h e 264 c i -dessus) . 

405 . Eu é g a r d à l ' ensemble de ces c i r cons tances , la C o u r ne cons idère 

pas q u e les r e q u é r a n t s a ien t é té d é t e n u s dès le 6 aoû t 2002 en vue de leur 

ex t r ad i t i on . Le seul mot i f q u ' à ce t t e d a t e le p r o c u r e u r g é n é r a l russe ait 

r e n d u visite à son homologue géo rg i en et lui ait t r a n s m i s la d e m a n d e 

d ' e x t r a d i t i o n des in t é res sés ne suffit pas pour a b o u t i r à ce t t e conclusion, 

d ' a u t a n t q u e le j o u r m ê m e le p r o c u r e u r g é n é r a l géorg ien a annoncé à 

l 'Eta t r e q u é r a n t o r a l e m e n t et p a r écri t ( p a r a g r a p h e s 63 et 182 ci-dessus) 

q u e c o m p t e t e n u de dif férentes l acunes ce t t e d e m a n d e ne sera i t pas 

e x a m i n é e . Vu les d isposi t ions de l 'a r t ic le 259 du C P P géorg ien , et en 

l ' absence d e p reuve c o n t r a i r e , la C o u r e s t ime q u e la d é t e n t i o n des 

r e q u é r a n t s aux fins de l 'ar t ic le 5 § 1 f) de la Conven t i on n ' a pu d é b u t e r 

q u e le 19 aoû t 2002, lo rsque les a u t o r i t é s géo rg i ennes ont reçu de l 'Eta t 

r e q u é r a n t les d o c u m e n t s requis , don t les o r d o n n a n c e s de mise en 

d é t e n t i o n pr i ses p a r u n e a u t o r i t é j u d i c i a i r e c o m p é t e n t e . A p a r t i r d e c e t t e 

d a t e , les r e q u é r a n t s ont é té d é t e n u s , c o n f o r m é m e n t au droi t géorg ien , sur 

le f o n d e m e n t de la d e m a n d e d ' e x t r a d i t i o n , a c c o m p a g n é e des t i t r e s d e 

d é t e n t i o n c o r r e s p o n d a n t s . 

406 . La C o u r c o n s t a t e ainsi q u e , d u r a n t la pé r iode l i t ig ieuse , la 

d é t e n t i o n des r e q u é r a n t s a tou jours é t é couver te par les except ions 

p révues à l 'ar t icle 5 § 1 c) et f) de la C o n v e n t i o n et qu 'e l l e n ' a pas é té 
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i r r égu l i è re au r ega rd des g a r a n t i e s légales qu'offre le sys t ème géorg ien . A 

la l umiè re des é l é m e n t s en sa possess ion, la C o u r cons idère en o u t r e q u e la 

d é t e n t i o n des in t é res sés se just i f ia i t d a n s son pr inc ipe au r e g a r d d e 

l 'ar t icle 5 § 1 Q de la Conven t ion . 

407. P a r t a n t , il n 'y a pas eu violat ion de l 'ar t icle 5 § 1 de la Conven t i on 

en ce qu i conce rne la d é t e n t i o n l i t igieuse des r e q u é r a n t s en Géorg ie . 

408 . N é a n m o i n s , la C o u r r e c h e r c h e r a plus loin si ceux-ci ont bénéficié , 

c o m p t e t enu des a u t r e s ex igences de l 'ar t icle 5, de g a r a n t i e s suff isantes 

pour ê t r e p ro t égés con t r e l ' a rb i t r a i r e ( p a r a g r a p h e s 413 et su ivan ts 

c i -dessous) . 

b) Sur la détent ion de MM. Khachiev (Elikhadjiev, Moulkoïev) et 
Baïmourzaïev (Alkhanov) à la suite de leur disparition 

409. La C o u r noie d ' e m b l é e que le fait q u e ces r e q u é r a n t s a ien t 

d i spa ru le 16 février 2004 a surgi ap r è s la décis ion sur la recevabi l i té de 

la p r é s e n t e r e q u ê t e , ce t t e décision dé l imi t an t le c ad re du litige dont elle se 

t rouve saisie (Guzzardi c. Italie, a r r ê t du 6 n o v e m b r e 1980, sér ie A n" 39, 

pp . 39-40, § 106; W. c. Royaume-Uni, a r r ê t du 8 ju i l l e t 1987, sér ie A n" 121, 

p. 26, § 57) . Dès lors , elle n 'es t pas c o m p é t e n t e pour e x a m i n e r ou 

c o m m e n t e r la légal i té de l ' a r r e s t a t ion et d e la d é t e n t i o n de 

M M . Khach iev et B a ï m o u r z a ï e v pa r les a u t o r i t é s russes . 

410. C e p e n d a n t , vu la p l én i tude d e j u r id i c t i on dont elle jou i t une fois 

r é g u l i è r e m e n t saisie (De Wilde, Ooms et Versyp c. Belgique, a r r ê t du 18 j u i n 

1971, sér ie A n" 12, p . 29, § 49) , elle a j u g é nécessa i re de d e m a n d e r aux 

g o u v e r n e m e n t s d é f e n d e u r s des expl ica t ions pour faire la l umiè re sur la 

d i spa r i t ion en t a n t q u e tel le , ainsi q u e sur le sort de ces r e q u é r a n t s a p r è s 

l eur i nca rcé ra t i on en Russie ( p a r a g r a p h e s 45 et 100-103 c i -dessus) . 

Il 1. S'il est vrai q u e le niveau de preuve requis peu t ê t r e a t t e in t grâce à 

un faisceau d ' indices ,ou de p résompt ions non réfutées , suff isamment graves , 

précis e t concordan t s (Kayac. Turquie, a r r ê t du 19 février \99tt, Recueil 1998-1, 

p . 322, § 77), au vu des informai ions fournies pa r les g o u v e r n e m e n t s 

dé fendeurs en l 'espèce, ainsi q u e des a r g u m e n t s avancés pa r les 

r e p r é s e n t a n t e s des r e q u é r a n t s , la C o u r ne discerne aucun c o m m e n c e m e n t 

de preuve ind iquan t q u e la d ispar i t ion l i t igieuse ait é té le résu l ta t d 'une 

opéra t ion d ' ex t rad i t ion a rb i t ra i re , condui te en secret pa r les au to r i t é s des 

E ta t s en cause . Ce la é t a n t , la C o u r l ient à préciser que la crédibil i té des 

asser t ions fournies p a r les g o u v e r n e m e n t s se t rouve amoindr i e pa r le fait 

qu 'e l le a é t é e m p ê c h é e d ' exerce r ses fonctions en Russie et d ' e n t e n d r e les 

deux r e q u é r a n t s concernés (pa r ag raphe 504 ci-dessous) . 

112. En tout é ta t de cause , la Cour conclut qu 'e l le n ' a pas compé tence , 

d a n s le cad re de la p r é sen t e r e q u ê t e , pour conna î t r e du grief t iré de 

l ' i llégalité de la dé t en t ion de M M . Khachiev (Elikhadjiev, Moulkoïev) et 

Ba ïmourza ïev (Alkhanov) après leur a r r e s t a t ion en Russie , le 19 février 2004. 

file:///99tt
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c) Quant à la violation al léguée de l'article 5 §§ 2 et 4 de la Convention 

413. La C o u r rappe l le q u e le p a r a g r a p h e 2 de l 'ar t icle 5 énonce une 

g a r a n t i e é l é m e n t a i r e : t ou t e p e r s o n n e a r r ê t é e doit savoir pou rquo i elle a 

é té pr ivée de l iber té (Conka, p réc i t é , § 50) . Il s 'agit là d ' u n e g a r a n t i e 

m i n i m u m cont re l ' a rb i t r a i r e . I n t é g r é au sys tème de p ro t ec t i on qu'offre 

l 'ar t icle 5, il oblige à s igna ler à une telle p e r s o n n e , d a n s un l angage s imple , 

accessible pour elle, les ra isons ju r id iques et factuel les de sa pr iva t ion de 

l ibe r té , afin qu 'e l l e puisse en d i scu te r la légal i té devant un t r i buna l en 

v e r t u du p a r a g r a p h e 4. Elle doit bénéficier de ces r e n s e i g n e m e n t s « d a n s le 

p lus court déla i », mais le policier qu i l ' a r r ê t e peu t ne pas les lui fourni r en 

en t i e r su r - l e -champ. Pour d é t e r m i n e r si elle en a reçu assez et 

su f f i s ammen t tôt , il faut avoir é g a r d aux pa r t i cu l a r i t é s de l 'espèce (Fox, 

Campbell et Hartley c. Royaume-Uni, a r r ê t du 30 aoû t 1990, sér ie A n" 182, 

p . 19, § 40) . Q u i c o n q u e a le droi t d ' i n t r o d u i r e u n recours en vue d 'une 

décis ion rapide sur la légali té de sa d é t e n t i o n ne peu t s 'en prévaloi r 

e f f icacement si on ne lui révèle pas d a n s le plus cour t dé la i , et à un degré 

suffisant , les ra isons p o u r lesquel les on l'a privé de sa l iber té (Van der Leer 

c. Pays-Bas, a r r ê t du 21 février 1990, sér ie A n" 170-A,p. 1 3 , § 2 8 ) . 

414. En l 'espèce, la C o u r note qu ' i l n 'y a pas lieu d ' exc lure les 

r e q u é r a n t s du bénéfice du p a r a g r a p h e 2, le p a r a g r a p h e 4 ne d i s t i nguan t 

p a s e n t r e les p e r s o n n e s pr ivées de leur l iber té p a r a r r e s t a t i o n et celles qui 

le sont pa r d é t e n t i o n (ibidem). 

415. L 'ar t ic le 5 § 2 é t a n t donc appl icab le d a n s c e t t e affaire, la C o u r 

re lève q u e les r e q u é r a n t s on t é té a r r ê t é s e n t r e le 3 et le 7 aoû t 2002 

( p a r a g r a p h e s 57-59 c i -dessus) . Elle a déjà é tab l i c i-dessus q u e leur 

d é t e n t i o n en vue de l ' ex t rad i t ion a d é b u t é le 19 août 2002 

( p a r a g r a p h e 405 c i -dessus) . Il convient donc de r e c h e r c h e r si, à p a r t i r de 

ce t t e d a t e , les r e q u é r a n t s ont é té in formés de ce t t e dé t en t i on 

c o n f o r m é m e n t aux exigences de l 'ar t ic le 5 § 2 de la Conven t ion . 

416. Il ressor t des é l é m e n t s don t dispose la C o u r q u e la p r e m i è r e 

t e n t a t i v e pour in fo rmer les r e q u é r a n t s q u ' u n e p r o c é d u r e d ' ex t r ad i t i on 

é ta i t en cours à leur sujet a eu lieu le 23 aoû t 2002 ( p a r a g r a p h e s 162, 171 

et 392 c i -dessus) . Avan t ce t t e d a t e , les r e q u é r a n t s n 'ont pu avoir des 

in fo rma t ions sur l eur d é t e n t i o n en vue de l ' ex t rad i t ion que pa r les 

r u m e u r s et les j o u r n a l i s t e s , vu le c a r a c t è r e méd ia t i s é de l'affaire 

( p a r a g r a p h e s 136, 145, 176 et 183 c i -dessus) . A suppose r m ê m e que , le 

23 août 2002, M. D a r b a ï d z é et M""' Nadaré ichvi l i a ien t fourni aux 

r e q u é r a n t s des in fo rmat ions suff isantes sur la ra ison de leur d é t e n t i o n 

depu i s le 19 août 2002, un in terva l le de q u a t r e j o u r s passe ra i t , d a n s le 

c o n t e x t e spécif ique de la p r é s e n t e espèce , pour incompa t ib l e avec les 

c o n t r a i n t e s de t e m p s q u ' i m p o s e la p r o m p t i t u d e voulue pa r l 'ar t ic le 5 § 2 

(Fox, Campbell et Hartley, p réc i t é , pp . 19-20, §§ 41-43, et Murray c. Royaume-

Uni, a r r ê t du 28 oc tobre 1994, sér ie A n" 300-A, p. 33 , § 78). 
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417. La C o u r j u g e superflu de r e c h e r c h e r si le s t a t u t de p r o c u r e u r 

s t ag ia i re p e r m e t t a i t à M. D a r b a ï d z é et ses col lègues d ' e n t r e p r e n d r e des 

d é m a r c h e s d a n s le c ad re de l 'affaire d ' ex t r ad i t i on en cause . Elle t ient 

s i m p l e m e n t c o m p t e du fait qu ' i l s é t a i en t c h a r g é s p a r les a u t o r i t é s 

c o m p é t e n t e s du p a r q u e t g é n é r a l de se r e n d r e à la pr i son et d ' i n fo rmer 

les d é t e n u s q u ' u n e p r o c é d u r e d ' ex t r ad i t i on étai t en cours à leur sujet 

( p a r a g r a p h e s 162 et 176 ci-dessus) . Les p r o c u r e u r s s t ag i a i r e s en ques t ion 

é t a i en t p a r a i l leurs c h a r g é s au sein du p a r q u e t g é n é r a l d ' accompl i r 

d i f férentes t âches d ' exécu t ion dans le cad re de l 'affaire d ' ex t r ad i t i on des 

r e q u é r a n t s ( p a r a g r a p h e s 162 et 171 c i -dessus) . N o n o b s t a n t l eur s t a t u t 

d a n s la fonction pub l ique g é o r g i e n n e et vu les fonctions don t ils é t a i en t 

investis , la C o u r juge q u e l 'action des p r o c u r e u r s s t ag i a i r e s engagea i t la 

responsabi l i t é de l 'E ta t au r ega rd de la Conven t i on (Assanidzé c. Géorgie 

[ G C ] , n" 71503/01 , § 146, C E D H 2004-11). 

118. C o n t r a i r e m e n t aux r e p r é s e n t a n t e s des r e q u é r a n t s , la C o u r ne 

d o u t e pas que M. D a r b a ï d z é et ses col lègues se soient r e n d u s à la pr ison 

le 23 août et le 13 s e p t e m b r e 2002. C o n f i r m é e s p a r p lus ieurs t é m o i n s 

( p a r a g r a p h e s 162, 171 el 176 ci-dessus) , ces visi tes sont a t t e s t é e s avant 

tout pa r les e x t r a i t s du « r e g i s t r e des d e m a n d e s de p r é s e n t a t i o n d 'un 

d é t e n u en salle d ' e n q u ê t e » , p rodu i t s pa r le g o u v e r n e m e n t géorg ien 

( p a r a g r a p h e 392 c i -dessus) . La C o u r r e c h e r c h e r a donc , pour c h a c u n e de 

ces visi tes , si des in fo rmat ions suff isantes ont é té fournies aux in té ressés 

aux fins de l 'ar t icle 5 § 2 de la Conven t ion . 

419. Elle note d ' abord que ht thèse du g o u v e r n e m e n t et les ex t r a i t s du 

reg is t re s u s m e n t i o n n é se con t r ed i sen t en ce qui conce rne les n o m s et le 

n o m b r e de pe r sonnes r e n c o n t r é e s pa r les p r o c u r e u r s s t ag ia i r e s le 23 août 

et le 13 s e p t e m b r e 2002 ( p a r a g r a p h e 392 c i -dessus) . La C o u r juge 

app rop r i é de se fier à l ' in format ion c o n t e n u e d a n s les ex t r a i t s du reg is t re 

( documen t mis à jour q u o t i d i e n n e m e n t pa r l ' admin i s t r a t i on 

p é n i t e n t i a i r e ) , qui est d ' a i l l eurs co r roborée pa r les a f f i rmat ions de 

M M . Bakachvi l i et Sa ïda ïev ( p a r a g r a p h e s 187, 190 et 192 ci-dessus) . Elle 

en dédu i t que , le 23 aoû t 2002, les p r o c u r e u r s s t ag ia i r e s ont r e n c o n t r é 

M M . Issaïev, Khan tcho t ika ïev , Aziev, C h a m a ï e v et Khadj iev. Le 

13 s e p t e m b r e 2002, ils ont vu M M . Guéloga ïcv , Adaïev, Khantchotikaïev-, 

M a g o m a d o v , Khach iev et Ba ïmourza ïev . 

420. Ainsi , M M . Margochvi l i , Kouch tanachv i l i et Vissitov n 'on t pas 

par t ic ipé aux deux r e n c o n t r e s des t inées à i n fo rmer les r e q u é r a n t s de la 

p r o c é d u r e d ' ex t r ad i t i on les c o n c e r n a n t . 

42 1. Q u a n t aux r e q u é r a n t s r e n c o n t r é s p a r les p r o c u r e u r s s t ag ia i r e s , le 

23 août 2002 seul M. K h a n t c h o u k a ï e v a eu un e n t r e t i e n individuel avec 

M. D a r b a ï d z é ( p a r a g r a p h e 163 c i -dessus) , hors la p r é s e n c e d ' un avocat ou 

d ' un i n t e r p r è t e ( p a r a g r a p h e s 162 et 171 ci-dessus) . Selon le procès-verbal 

de ce t t e r e n c o n t r e , s igné u n i q u e m e n t par M. D a r b a ï d z é et 

M"11' Nadaré ichvi l i , ceux-ci a u r a i e n t r e n d u visite au r e q u é r a n t pour 
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« o b t e n i r [de lui] une déc la ra t ion expl icat ive au sujet de son e x t r a d i t i o n » . 

Toutefo is , ce t t e déc l a r a t i on - r éd igée en russe p a r M m t Nadaré ichv i l i et 

s ignée par M. D a r b a ï d z é - ne fait n u l l e m e n t ré fé rence à une p r o c é d u r e 

d ' ex t r ad i t i on . Elle po r t e su r l ' iden t i t é de M. K h a n t c h o u k a ï e v , connu alors 

sous le nom de Khano ïev (ibidem). Ce r e q u é r a n t a u r a i t refusé de s igner la 

déc l a r a t i on en ques t i on ainsi q u e le procès-verbal de la r e n c o n t r e , et 

déc la ré qu ' i l ne s ' exp l iquera i t q u ' e n p ré sence de son avocat (et d 'un 

i n t e r p r è t e , selon M. D a r b a ï d z é ) . Face à ce refus, e x p r i m é ensu i te 

é g a l e m e n t par les a u t r e s r e q u é r a n t s p r é s e n t s d a n s la salle d ' e n q u ê t e 

(MM. C h a m a ï e v , KFiadjiev, Issaïev et Aziev), M. D a r b a ï d z é et sa collègue 

a u r a i e n t q u i t t é les l ieux ( p a r a g r a p h e 165 c i -dessus) . 

422. D a n s ces c i rcons tances , la C o u r conclut q u e , le 23 aoû t 2002, 

a u c u n e in fo rma t ion suffisante n ' a é t é fournie à M M . K h a n l c h o u k a ï e v , 

C h a m a ï e v , Khadj iev, Issaïev et Aziev, ni au sujet de leur d é t e n t i o n dans 

le c ad re de la p rocédure d ' ex t r ad i t i on ni sur les accusa t ions po r t ée s con t re 

eux pa r les a u t o r i t é s russes . 

423 . Le 13 s e p t e m b r e 2002, la seconde visite de M. D a r b a ï d z é , 

a c c o m p a g n é c e t t e fois p a r M"" Khé r i anova , se dé rou l a en p r é s e n c e d e 

M . Saïdaïev, i n t e r p r è t e c o n t r a c t u e l e m b a u c h é pa r le m i n i s t è r e de la 

Sécur i t é d a n s le cadre de l 'act ion péna l e con t r e les r e q u é r a n t s 

( p a r a g r a p h e s 166, 189 et 192 c i -dessus) , qui se t rouvai t dans la salle 

d ' e n q u ê t e de la pr ison à la faveur d ' un concours de c i r cons tances (ibidem) 

ou d 'un a r r a n g e m e n t e n t r e M M . Mskh i l adzé et Bakachvil i 

( p a r a g r a p h e 165 ci-dessus) . M. Saïdaïev accep ta de r e n d r e à 

M. D a r b a ï d z é un service ponc tue l en lui se rvan t d ' i n t e r p r è t e . 

424. Il ressor t des faits é tabl is pa r la C o u r à Tbilissi q u ' e n se 

p r é s e n t a n t M. D a r b a ï d z é in forma M. Saïdaïev de ses fonctions et du fait 

qu ' i l é ta i t venu r e n c o n t r e r les r e q u é r a n t s « e n ra ison d ' u n e p r o c é d u r e 

d ' e x t r a d i t i o n » ( p a r a g r a p h e s 166 et 192 c i -dessus) . Lor sque l ' i n t e rp rè t e 

l ' i n t e r rogea sur ce qu' i l fallait t r a d u i r e aux in té ressés , M. Darba ïdzé 

d e m a n d a q u e les r e q u é r a n t s lui fournissent des in fo rma t ions sur leur 

i den t i t é . Les r e q u é r a n t s ayan t refusé , M. D a r b a ï d z é q u i t t a les l ieux. Il ne 

fourni t a u c u n d o c u m e n t aux in t é res sés ( p a r a g r a p h e 192 c i -dessus) . Pa r la 

su i te , ayan t besoin de p rouve r à sa h i é r a r ch i e qu ' i l avait r e n d u visi te aux 

r e q u é r a n t s ce jou r - l à , M . D a r b a ï d z é pri t contac t avec M . Saïdaïev 

( p a r a g r a p h e s 170 et 195 ci-dessus) et lui fit r éd ige r une a t t e s t a t i o n 

devan t no t a i r e . D a n s cet ac te no t a r i é , M. D a r b a ï d z é fit cert i f ier à 

l ' i n t e r p r è t e qu ' i l avait avisé les r e q u é r a n t s de la p r o c é d u r e d ' ex t r ad i t i on 

les c o n c e r n a n t . Lorsqu ' i l c o m p a r u t devan t la C o u r à Tbil issi , M. Saïdaïev 

conf i rma la p résence de M. D a r b a ï d z é en pr ison le 13 s e p t e m b r e 2002, 

ma i s d é m e n t i t c a t é g o r i q u e m e n t que celui-ci eû t informé les r e q u é r a n t s 

de la p r o c é d u r e en ques t ion . Eu é g a r d à l ' ensemble des é l é m e n t s en sa 

possession, la C o u r j u g e d ignes de foi les expl ica t ions d o n n é e s par 

M. Saïdaïev q u a n t à l ' indicat ion e r r o n é e , dans l 'acte no t a r i é , selon 
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laque l le les in té ressés a u r a i e n t é té in formés de la p r o c é d u r e d ' ex t r ad i t i on 

( p a r a g r a p h e s 195-198 c i -dessus) . 

425 . Pour la Cour , la ques t ion n 'es t pas de savoir si les r e q u é r a n t s ont 

pu ou a u r a i e n t pu d é d u i r e de différents indices q u ' u n e p r o c é d u r e 

d ' ex t r ad i t i on é ta i t en cours à leur sujet , ou si M. Saïdaïev a u r a i t dû faire 

p reuve de zèle d a n s le cad re d 'un service qu ' i l r enda i t off ic ieusement à un 

agen t de l 'Eta t . Il s 'agit de savoir si cet agen t l u i - m ê m e , c h a r g é pa r sa 

h i é ra rch ie d ' accompl i r une mission définie, a u t i l e m e n t po r t é à la 

conna i s sance des in t é res sés le fait qu ' i l s é t a i en t d é t e n u s en v e r t u d ' u n e 

d e m a n d e d ' ex t r ad i t i on vers la Russie . La C o u r ne pe rd pas de vue 

l ' impossibi l i té pour M. D a r b a ï d z é d ' app réc i e r la précision de la 

t r a d u c t i o n l i t igieuse en t c h é t c h è n e ; toutefois , eu é g a r d à sa mission à 

responsab i l i t é et aux con t e s t a t i ons sé r i euses q u e la ques t i on de 

l ' ex t rad i t ion pouvai t susc i te r chez les r e q u é r a n t s , il lui a p p a r t e n a i t de 

fo rmule r sa d e m a n d e de t r aduc t ion avec soin et précis ion. La C o u r 

c o n s t a t e q u e cela n ' a pas é té le cas en l 'espèce. 

426. A la l u m i è r e de ce qui p récède , la C o u r conclut q u ' à l 'occasion de-

leurs visites du 23 aoû t et du 13 s e p t e m b r e 2002 les p r o c u r e u r s s t ag ia i r e s 

du p a r q u e t g é n é r a l géorg ien ont r e n c o n t r é u n i q u e m e n t dix r e q u é r a n t s 

( p a r a g r a p h e s 418-420 c i -dessus) , lesquels n 'on t pas reçu d ' i n fo rma t ions 

suff isantes , aux fins de l 'ar t icle 5 § 2 de la Conven t ion , sur l eur d é t e n t i o n 

en vue de leur ex t r ad i t i on . 

427. C o n c e r n a n t l 'accès aux dossiers d ' ex t rad i t ion , le g o u v e r n e m e n t ne 

contes te pas qu' i l a é té refusé aux avocats des r e q u é r a n t s . Eu égard à 

l ' a rgumen t invoqué à ce propos par M. Mskhi ladzé (pa r ag raphe 177 

ci-dessus), la C o u r ne dou te pas q u e les agen t s du pa rque t géné ra l aient 

e u x - m ê m e s eu besoin de p rocéder à un e x a m e n minu t i eux des pièces 

fournies pa r les au to r i t é s russes . C e p e n d a n t , ce motif ne just if ie pas à lui 

seul que l'on refuse aux in té ressés tout accès à des d o c u m e n t s qui ont des 

répercuss ions d i rec tes sur leurs droi t s et dont dépend l 'exercice du recours 

prévu à l 'article 5 § 4 de la Convent ion . La C o u r n 'accepte pas l ' a r g u m e n t du 

g o u v e r n e m e n t selon lequel , du fait que le droit de ne pas ê t re ex t r adé n 'est 

pas g a r a n t i par la Convent ion , il n ' incombai t pas aux au to r i t é s du pa rque t de 

d o n n e r aux r e q u é r a n t s accès à leurs dossiers d ' ex t rad i t ion ( p a r a g r a p h e 395 

ci-dessus). Elle rappel le que , si l 'article 5 § 2 n 'exige pas la communica t ion du 

dossier comple t à l ' in téressé , celui-ci doit toutefois recevoir des informat ions 

suffisantes lui p e r m e t t a n t d 'exercer le recours prévu à l 'article 5 § 4 (Fox, 

Campbellel Hartley, préci té , p . 19, § 4 0 ; Conka, p réc i té , § 50). 

428. C o m p t e t enu de ce qu i p r écède , la C o u r conclut qu ' i l y a eu 

violat ion du droi t des r e q u é r a n t s au r e g a r d de l 'ar t icle 5 § 2 de la 

Conven t i on . 

429. Vu ce cons ta t , elle n ' e s t i m e pas nécessa i re d ' e x a m i n e r sous 

l 'angle de l 'ar t icle 6 § 3 é g a l e m e n t le gr ief de M. Khadj iev t i ré de 

l 'ar t ic le 5 § 2 de la Conven t i on ( p a r a g r a p h e 388 c i -dessus) . 
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430. C o n c e r n a n t la p la in te de ce r e q u é r a n t , re la t ive à l ' absence 

d ' i n t e r p r è t e lors d ' un i n t e r r o g a t o i r e à l 'hôpi ta l civil, en Géo rg i e , et au 

m a n q u e d ' i n fo rma t ions sur les accusa t ions po r t ée s con t r e lui par les 

a u t o r i t é s géo rg i ennes , la C o u r no te q u e ces griefs ne sont pas visés par la 

décis ion sur la recevabi l i té de la p r é s e n t e r e q u ê t e , qui dé l imi t e le c ad re du 

litige dont elle se t rouve saisie (Guzzardi, p r éc i t é , pp . 39-40, § 106). Elle n ' a 

donc pas c o m p é t e n c e p o u r les c o n n a î t r e . 

43 1. S 'agissant du gr ief t i ré de l 'ar t icle 5 § 4 de la C o n v e n t i o n , la C o u r 

relève d ' e m b l é e q u ' e n l 'espèce le cont rô le de légal i té voulu par ce t t e 

d isposi t ion ne se t rouvai t pas incorporé aux o r d o n n a n c e s pr iva t ives de 

l iber té r e n d u e s pa r le t r i b u n a l russe ( p a r a g r a p h e 64, point 3, c i -dessus) . 

C e s o r d o n n a n c e s é t a i en t des décis ions de mise en d é t e n t i o n des 

r e q u é r a n t s d a n s l 'act ion péna l e d i l igen tée con t r e eux en Russie e t , 

r e c o n n u e s c o m m e exécu to i r e s en Géorg ie , elles c o n s t i t u a i e n t avec la 

d e m a n d e d ' e x t r a d i t i o n le f o n d e m e n t légal de la d é t e n t i o n des r e q u é r a n t s 

a u x fins de l ' ex t rad i t ion ( p a r a g r a p h e s 404-405 c i -dessus) . La p r o c é d u r e 

p révue à l 'ar t icle 5 § 4 ex igean t de d o n n e r à l ' individu des g a r a n t i e s 

a d a p t é e s à la n a t u r e de la pr iva t ion de l iber té don t il s 'agit (De Wilde, 

Ooms et Versyp, p réc i t é , pp . 40-41 , § 76), les o r d o n n a n c e s russes , pr ises aux 

fins de l 'ar t icle 5 § 1 c), ne s a u r a i e n t pa s se r pour inc lure le con t rô le d e 

légal i té , au r ega rd du dro i t géo rg ien , de la d é t e n t i o n des r e q u é r a n t s en 

vue de leur ex t r ad i t i on . 

432. La C o u r a déjà conclu que les r e q u é r a n t s n ' ava ien t pas é té 

in formés qu ' i ls é t a i en t d é t e n u s d a n s le cadre d ' une p r o c é d u r e 

d ' ex t r ad i t i on , et q u ' a u c u n e pièce du doss ier ne l eu r avai t é té 

c o m m u n i q u é e . P a r ce fait m ê m e , leur droi t d ' i n t r o d u i r e un recours 

con t r e ce t t e d é t e n t i o n s'est t rouvé vidé de son c o n t e n u . 

433 . D a n s ces cond i t ions , la C o u r n ' e s t ime pas nécessa i re d e 

r e c h e r c h e r si les r ecours d isponib les en droi t géorg ien a u r a i e n t pu offrir 

aux r e q u é r a n t s des g a r a n t i e s suff isantes aux fins de l 'ar t icle 5 § 4 de la 

Conven t i on . 

434. La C o u r conclut qu ' i l y eu violat ion de l 'ar t icle 5 § 4 de la 

Conven t i on . 

IV. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 13, C O M B I N É 

AVEC LES ARTICLES 2 ET 3 DE LA C O N V E N T I O N , PAR LA 

G É O R G I E 

435 . La C o u r rappel le q u e , le 5 n o v e m b r e 2002, elle a décidé 

d ' e x a m i n e r d'office sous l 'angle de l 'ar t icle 5 §§ 1, 2 et 4 de la 

C o n v e n t i o n , lex specialis en m a t i è r e de d é t e n t i o n , les griefs relatifs à 

l ' ex t r ad i t ion q u e les r e q u é r a n t s fondaient sur les a r t ic les 6 et 13 

( p a r a g r a p h e 16 ci-dessus) . L ' e n s e m b l e de ces griefs ont é té déc la rés 
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recevables le 16 s e p t e m b r e 2003. D a n s les conclusions sur le fond, 

M' M o u k h a c h a v r i a a ré i t é ré q u e les griefs des r e q u é r a n t s é t a i e n t fondes 

non s e u l e m e n t sur l 'ar t icle 5, mais aussi sur l 'ar t icle 13 de la Conven t ion . 

436. La C o u r rappe l le q u e , d a n s l ' accompl i s sement de sa t âche , il lui 

est loisible de d o n n e r aux faits de la cause , tels qu 'e l le les cons idère 

c o m m e établ is p a r les divers c l é m e n t s en sa possession, u n e qual i f icat ion 

j u r i d i q u e di f férente de celle q u e leur a t t r i b u e l ' in té ressé ou, au besoin, de 

les envisager sous u n a u t r e ang le (Camenzindc. Suisse, a r r ê t du 16 d é c e m b r e 

1997, Recueil 1997-VIII, pp . 2895-2896, § 50). Après avoir p rocédé à 

l ' é t ab l i s sement des faits à Tbil issi et eu é g a r d aux é l é m e n t s en sa 

possession, la C o u r e s t ime a p p r o p r i é d ' e x a m i n e r les griefs recevables 

é g a l e m e n t sous l 'angle de l 'ar t icle 13 de la Conven t ion , qui est ainsi 

réd igé : 

«Toute personne dont les droits et libertés reconnus dans la (...) Convention ont été 

violés, a droit à l'octroi d'un recours effectif devant une instance nationale, alors même 

que la violation aurait été commise par des personnes agissant dans l'exercice de leurs 

fonctions officielles. » 

/. Thèses des parties 

437. Les r e p r é s e n t a n t e s des r e q u é r a n t s s o u t i e n n e n t que les 

r e q u é r a n t s e x t r a d é s ont appr i s leur ex t r ad i t i on avant d ' ê t r e condu i t s à 

l ' aé ropor t . En l ' absence de not if icat ion des décisions d ' ex t r ad i t i on du 

2 oc tobre 2002, ils a u r a i e n t é té pr ivés de la possibi l i té de saisir un 

t r ibuna l de leurs griefs t i rés des a r t ic les 2 et 3 de la Conven t ion . Les 

décis ions d ' ex t r ad i t i on n ' a u r a i e n t pas é té notif iées non plus aux avocats 

des r e q u é r a n t s devan t les j u r id i c t ions i n t e r n e s . Ceux-ci a u r a i e n t appr i s 

le 3 oc tobre 2002, pa r h a s a r d , q u e l ' ex t rad i t ion é ta i t i m m i n e n t e . 

438. Les r e p r é s e n t a n t e s des r e q u é r a n t s a jou ten t q u ' e n m a t i è r e 

d ' e x t r a d i t i o n la législat ion g é o r g i e n n e est floue et qu 'e l l e n'offre pas de 

g a r a n t i e s con t r e l ' a rb i t r a i r e . Il n ' ex i s t e ra i t a u c u n e voie de recours 

j ud ic i a i r e con t r e u n e décis ion d ' ex t r ad i t i on , qu i est pr ise en tou te 

i n d é p e n d a n c e pa r le p r o c u r e u r géné ra l . 

439. D a n s son fo rmula i r e de r e q u ê t e ( p a r a g r a p h e 235 ci-dessus) , 

M. Khadj iev se p la ignai t é g a l e m e n t q u e son ex t r ad i t i on ait é t é déc idée 

sans in t e rven t ion d 'un j u g e . Il invoquai t les ar t ic les 2 § 1 et 4 du 

Protocole n° 4. 

440. A l ' audience sur la recevabi l i té , le g o u v e r n e m e n t géorg ien a 

déc la ré q u e le s imple fait q u e les r e q u é r a n t s n ' a i en t pas é té in formés des 

décis ions d ' e x t r a d i t i o n n ' e m p o r t a i t en t a n t q u e tel a u c u n e violat ion des 

dro i t s des r e q u é r a n t s au r e g a r d de la Conven t ion . Plus t a rd , il a modifié 

sa posit ion en a f f i rmant q u e , a lors q u e le C P P géorg ien ne prévoyait pas 

l 'obl igat ion pour le p a r q u e t g é n é r a l de notif ier une décision d ' ex t r ad i t i on 
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à la p e r s o n n e conce rnée , les r e q u é r a n t s ava ien t é té informés de la 

p r o c é d u r e d ' e x t r a d i t i o n pa r M. D a r b a ï d z é le 23 aoû t et le 13 s e p t e m b r e 

2002 et des décis ions d ' ex t r ad i t i on du 2 oc tobre 2002 pa r M. Mskh i l adzé . 

C e t t e vers ion des faits a é té conf i rmée pa r M M . D a r b a ï d z é et Mskhi ladzé 

lors des aud i t ions m e n é e s à Tbil issi . 

441 . D û m e n t in formés , les r e q u é r a n t s n ' a u r a i e n t soulevé a u c u n grief 

sous l 'angle des ar t ic les 2 et 3 de la Conven t ion d e v a n t les a u t o r i t é s du 

p a r q u e t ou devant un t r ibuna l en ve r tu des a r t ic les 42 § 1 de la 

C o n s t i t u t i o n et 259 § 4 C P P . Le g o u v e r n e m e n t e s t ime q u e ces 

d isposi t ions g a r a n t i s s e n t le droi t de c o n t e s t e r une décision d ' ex t r ad i t i on . 

Ainsi , t rois r e q u é r a n t s , don t l ' ex t r ad i t ion avait é té déc idée le 28 novembre 

2002, a u r a i e n t fait usage de ce droi t et a u r a i e n t o b t e n u la suspens ion de 

l ' exécut ion de ce t t e décis ion ( p a r a g r a p h e s 84 et su ivants c i -dessus) . Le 

g o u v e r n e m e n t a t t i r e en o u t r e l ' a t t en t ion de la C o u r sur l ' a r rê t Aliev de 

la C o u r s u p r ê m e de Géorg ie et aff irme q u e , si les r e q u é r a n t s l 'avaient 

voulu, ils a u r a i e n t pu à l ' ins ta r de M. Aliev faire valoir l eu r s dro i t s devant 

les j u r id i c t ions i n t e r n e s . 

442. Le g o u v e r n e m e n t géorg ien a soumis un projet re la t i f au nouveau 

code de p r o c é d u r e péna l e qu i , en cours d ' é l abo ra t i on , offrirait des 

g a r a n t i e s plus solides aux p e r s o n n e s visées pa r u n e m e s u r e d ' ex t r ad i t i on . 

2. Appréciation de la Cour 

443 . La C o u r a déjà conclu, su r le t e r r a i n de l 'ar t ic le 5 § 2 de la 

C o n v e n t i o n , q u ' a v a n t le 2 oc tobre 2002 les r e q u é r a n t s n 'on t pas é té 

in formés de la p r o c é d u r e d ' ex t r ad i t i on et qu ' i l s n 'on t eu a u c u n accès aux 

doss iers p rodu i t s pa r les a u t o r i t é s russes ( p a r a g r a p h e 428 ci-dessus) . Il 

convient dès lors de r e c h e r c h e r si les décisions d ' e x t r a d i t i o n de cinq 

d ' e n t r e eux, pr i ses le 2 oc tobre 2002, ont é té notifiées a u x in t é res sés afin 

qu ' i l s puissent saisir une « i n s t a n c e n a t i o n a l e » de leurs griefs t i rés des 

ar t ic les 2 et 3 de la Conven t i on . 

444. La C o u r rappe l le q u e , n o n o b s t a n t son libellé, l 'ar t icle 13 peu t 

e n t r e r e n j e u m ê m e sans violat ion d ' une a u t r e c lause - d i te « no rma t ive » 

- de la Conven t ion (Klass et autres c. Allemagne, a r r ê t du 6 s e p t e m b r e 1978, 

sér ie A n° 28, p. 29, § 64) . Il g a r a n t i t l ' ex is tence en droi t i n t e r n e d 'un 

recours p e r m e t t a n t de se prévalo i r - et donc de d é n o n c e r le non- respec t 

- des d ro i t s et l iber tés de la C o n v e n t i o n te ls qu ' i l s peuven t s'y t rouver 

consacrés (Lithgoiv et autres c. Royaume-Uni, a r r ê t du 8 ju i l le t 1986, série A 

n" 102, p . 74, § 205) . L 'a r t ic le 13 ne s au ra i t c e p e n d a n t s ' i n t e r p r é t e r c o m m e 

ex igean t un recours i n t e r n e pour t ou t e do léance , si injustifiée soit-elle, 

q u ' u n individu peu t p r é s e n t e r sur le t e r r a i n de la C o n v e n t i o n : il doit 

s 'agir d ' un gr ief dé fendab le au r ega rd de celle-ci (Leander c. Suède, a r r ê t 

du 26 m a r s 1987, sér ie A n" 116, p.^29, § 77 a ) ) . 
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445 . En l 'espèce, vu le c a r a c t è r e lég i t ime des c r a i n t e s ép rouvées p a r 

les r e q u é r a n t s ( p a r a g r a p h e 340 ci-dessus) et les cons idé ra t ions de la 

C o u r q u a n t aux c i rcons tances d a n s lesquel les l eu r ex t r ad i t i on a eu lieu, 

les griefs t i rés des ar t ic les 2 et 3 de la Conven t i on ne peuven t pas ê t r e 

cons idérés c o m m e non dé fendab les au fond (Boyle el Rice c. Royaume-Uni, 

a r r ê t du 27 avril 1988, série A n" 131, p . 23 , § 5 2 ) . Dès lors, l ' a r t ic le 13 

t rouve à s ' app l iquer . C e t t e ques t ion n ' a d 'a i l l eurs pas p r ê t é à discuss ion 

d e v a n t la C o u r . 

446. L 'a r t i c le 13 exige l ' ex is tence d ' un recours i n t e r n e hab i l i t an t 

P « i n s t a n c e » na t iona le c o m p é t e n t e à c o n n a î t r e du c o n t e n u du gr ief fondé 

sur la C o n v e n t i o n et , de plus , à offrir le r e d r e s s e m e n t a p p r o p r i é (Soering, 

préc i t é , p . 47, § 120; Vilvarajah el autres, p r éc i t é , p . 39, § 122). Il ne va pas 

c e p e n d a n t j u s q u ' à r e q u é r i r une forme spécif ique de recours , les E t a t s 

c o n t r a c t a n t s jouissant d ' une m a r g e d ' app réc i a t i on pour h o n o r e r les 

obl iga t ions qu ' i l leur impose . En o u t r e , 1'« effectivité » qu' i l exige du 

recours ne d é p e n d pas de la c e r t i t u d e d ' un r é su l t a t favorable (Syndicat 

suédois des conducteurs de locomotives c. Suède, a r r ê t du 6 février 1976, sér ie A 

n" 20, p . 18, § 50). D a n s ce r t a ines condi t ions , l ' ensemble des recours 

offerts pa r le dro i t i n t e r n e peut r é p o n d r e aux exigences de l 'ar t icle 13 

(Jahari, p réc i t é , § 48) . 

447. Le recours exigé pa r l 'ar t icle 13 doit ê t re «effectif» en p r a t i q u e 

c o m m e en dro i t , en ce sens p a r t i c u l i è r e m e n t q u e son exercice ne doit pas 

ê t r e e n t r a v é de m a n i è r e injustifiée par les ac tes ou omiss ions des a u t o r i t é s 

de l 'Etat d é f e n d e u r (Aksoy c. Turquie, a r r ê t du 18 d é c e m b r e 1996, Recueil 

1996-VI, p . 2286, § 95). 

448. La C o u r t i en t à sou l igner q u e le grief d 'un r e q u é r a n t selon lequel 

son ex t r ad i t i on a u r a des conséquences c o n t r a i r e s aux ar t ic les 2 et 3 de la 

C o n v e n t i o n doi t i m p é r a t i v e m e n t faire l 'objet d ' un con t rô le a t t e n t i f pa r 

une « i n s t a n c e n a t i o n a l e » (voir, mulatis mu tandis, C/iahal, p réc i t é , p. 1855, 

§ 79, et p . 1859, § 96;Jabari, p réc i t é , § 39) . 

449. En l 'espèce, la C o u r note q u e , ap r è s l ' in t roduc t ion de la p r é s e n t e 

r e q u ê t e , le g o u v e r n e m e n t géorg ien a a t t e n d u plus d 'un an pour aff i rmer 

que les avocats des r e q u é r a n t s s ' é ta ien t vu notif ier les décis ions 

d ' ex t r ad i t i on du 2 oc tobre 2002. En effet, la l e t t r e q u e M. Mskhi ladzé 

leur a u r a i t envoyée d a n s la journée du 2 oc tobre 2002 n 'a é té p rodu i t e 

devan t la C o u r q u e lors de l ' audi t ion de ce t t e p e r s o n n e à Tbilissi 

( p a r a g r a p h e 178 ci-dessus) . C e t t e thèse du g o u v e r n e m e n t ne convainc 

pas la Cour , parce qu 'e l le n 'es t pas co r roborée pa r d ' a u t r e s p reuves et 

é l é m e n t s en sa possess ion. 

450. En p r e m i e r lieu, la C o u r relève q u ' à l ' audience sur la recevabi l i té le 

g o u v e r n e m e n t géorg ien a déc la ré que l ' absence de not if icat ion aux 

in té ressés des décis ions d ' ex t r ad i t i on n ' e m p o r t a i t pas violat ion de la 

Conven t ion . Plus t a rd , il a rejoint la thèse de M. Mskhi ladzé a f f i rmant que 

les avocats des r e q u é r a n t s ava ien t é té in formés en t e m p s voulu p a r 
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t é l éphone et p a r écr i t . M. Mskh i l adzé a s o u t e n u devan t la C o u r qu ' i l avait 

confié la l e t t r e de not if icat ion à M. D a r b a ï d z é , lequel l 'avait po r t ée à l ' é tude 

des avocats ( p a r a g r a p h e 178 c i -dessus) . M. D a r b a ï d z é croyait l u i -même se 

souveni r qu ' i l s ' é ta i t r e n d u à l ' é tude à ce t te fin ( p a r a g r a p h e 168 ci-dessus) . 

451 . Le fait que le g o u v e r n e m e n t modifie sa posi t ion ini t ia le pour en 

a d o p t e r une a u t r e , d i a m é t r a l e m e n t opposée , et q u e M. D a r b a ï d z é hési te à 

conf i rmer c a t é g o r i q u e m e n t les p ropos de M. Mskh i l adzé j e t t e un dou te 

sé r ieux sur la crédibi l i té de la thèse déve loppée par le g o u v e r n e m e n t 

ap rès l ' aud ience su r la recevabi l i té . 

452. La C o u r relève en o u t r e q u e la s i g n a t u r e accusan t r écep t ion de la 

l e t t r e d e not i f icat ion l i t igieuse est p r a t i q u e m e n t illisible et qu 'e l l e n ' a é té 

r econnue p a r a u c u n des trois avocats des r e q u é r a n t s c o m m e é t a n t celle 

d ' une p e r s o n n e de leur cab ine t ( p a r a g r a p h e 213 c i -dessus) . Ceux-ci ont 

u n a n i m e m e n t réfuté la thèse du g o u v e r n e m e n t et s o u t e n u qu' i ls 

n ' ava ien t j a m a i s é té in formés des décis ions d ' e x t r a d i t i o n c o n c e r n a n t 

leurs c l ients (ibidem). Les c i r cons tances d a n s lesquel les M1' G a b a ï d z é 

a u r a i t appr i s l ' imminence de c e t t e m e s u r e ( p a r a g r a p h e 214 ci-dessus) 

ainsi q u e ses vaines t en t a t i ve s p o u r ob ten i r de plus a m p l e s in format ions 

a u p r è s du p a r q u e t g é n é r a l sont conf i rmées p a r le j o u r n a l télévisé de 

23 h e u r e s , diffusé sur la cha îne Roustavi-2 ( p a r a g r a p h e 216 ci-dessus) . 

C o n t r a i r e m e n t à ce q u e le g o u v e r n e m e n t s e m b l e aff i rmer , l 'en

r e g i s t r e m e n t de ce t t e émiss ion a t t e s t e q u e l 'avocat ne connaissa i t pas le 

n o m b r e exact et le n o m des r e q u é r a n t s qu i r i squa i en t d ' ê t r e e x t r a d é s , 

qu ' i l ne savait pas q u a n d la décis ion avai t é t é prise et qu ' i l ignora i t l 'é ta t 

d ' a v a n c e m e n t de la p r o c é d u r e d ' exécu t ion . Il ressor t de son in terv iew 

q u ' e n se r e n d a n t à la télévision il e n t e n d a i t d é n o n c e r p u b l i q u e m e n t le 

c a r a c t è r e obscur et secre t de ce t t e p r o c é d u r e . 

453 . Pa r a i l leurs , la C o u r a t t a c h e une c e r t a i n e i m p o r t a n c e aux 

déc la ra t ions des a g e n t s p é n i t e n t i a i r e s e n t e n d u s à Tbil issi , qu i , non 

informés pa r avance de l ' ex t rad i t ion i m m i n e n t e des d é t e n u s , s ' é ta ien t 

i n t e r r o g é s su r les motifs de la révolte ayan t éc la té d a n s la cellule n" 88 

( p a r a g r a p h e s 145, 147 in fine, 154 et 156 ci-dessus) . M ê m e 

M. Dalakichvi l i , cha rgé en t e m p s n o r m a l de p r é p a r e r le t r ans fe r t des 

d é t e n u s et d ' en t en i r ceux-ci in formés , ignora i t que les in té ressés 

deva ien t ê t r e e m m e n é s ( p a r a g r a p h e 154 c i -dessus) . Il ressor t des 

t é m o i g n a g e s en q u e s t i o n que seuls le d i r e c t e u r de la pr i son et trois 

a u t r e s agen t s de l ' a d m i n i s t r a t i o n de la pr ison é ta ien t au cou ran t de 

l 'opéra t ion qu i se p r é p a r a i t ( p a r a g r a p h e s 145 et 148 ci-dessus) . 

454. Aux yeux de la Cour , un tel p rocessus d ' exécu t ion d ' une décision 

ne peu t passe r pour t r a n s p a r e n t et ne prouve g u è r e q u e les au to r i t é s 

c o m p é t e n t e s se soient souciées de p r o t é g e r le droi t des r e q u é r a n t s d ' ê t r e 

in formés de la m e s u r e d ' ex t r ad i t i on qui les conce rna i t . 

455. Au vu des é l é m e n t s en sa possession, la C o u r j u g e é tab l i q u e les 

r e q u é r a n t s d é t e n u s à la pr ison n" 5 n 'on t appr i s la p robabi l i t é de 
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l ' ex t rad i t ion i m m i n e n t e de c e r t a i n s d ' e n t r e eux q u ' a p r è s avoir écou te 

l ' in terview de M' Gaba ïdzé diffusée à la télévision le soir du 3 oc tobre 

2002 ( p a r a g r a p h e s 98, 124, 152 et 216 c i -dessus) . L 'avocat sou t i en t avoir 

é té informé q u ' u n e o p é r a t i o n d ' e x t r a d i t i o n é ta i t en cours de p r é p a r a t i o n 

pa r un a m i t r ava i l l an t au m i n i s t è r e de la Sécur i t é . Les r e q u é r a n t s se sont 

r e n d u c o m p t e de la vé rac i t é de ce t t e in fo rma t ion lorsque , q u e l q u e s h e u r e s 

plus t a r d , l ' a d m i n i s t r a t i o n de la pr ison leur a d e m a n d é de q u i t t e r la cellule 

en invoquan t des ra isons fictives ( p a r a g r a p h e 378 c i -dessus) . 

456. Q u a n t à M. Adaïev, c i n q u i è m e p e r s o n n e visée p a r la m e s u r e 

d ' e x t r a d i t i o n , il se t rouvai t a lors d é t e n u à l 'hôpi ta l p é n i t e n t i a i r e e t , à la 

différence des a u t r e s r e q u é r a n t s , il n ' a u r a i t m ê m e pas eu accès à ce t t e 

in fo rmat ion s o m m a i r e diffusée au journa l télévisé en ques t ion . 

457. C o m p t e t enu des c i rcons tances s u s m e n t i o n n é e s , la C o u r ne 

sau ra i t r e t e n i r l ' a f f i rmat ion du g o u v e r n e m e n t géorg ien selon laquel le les 

avocats des r e q u é r a n t s on t reçu un appe l t é l é p h o n i q u e de M. Mskhilad/ .é 

d a n s la j o u r n é e du 2 oc tobre 2002, ainsi que la notif ication des décisions 

d ' e x t r a d i t i o n c o n c e r n a n t leurs c l ien ts . Le fait que les r e q u é r a n t s eux-

m ê m e s n 'on t pas é té informés de ces décis ions ne p r ê t e n u l l e m e n t à 

con t roverse e n t r e les pa r t i e s . 

458. D a n s ces condi t ions , il s emble inut i le de r appe l e r q u e , pour 

c o n t e s t e r u n e décis ion d ' e x t r a d i t i o n sur le f o n d e m e n t des ar t ic les 42 § 1 

de la C o n s t i t u t i o n et 259 § 4 C P P (voir la t hè se du g o u v e r n e m e n t ) , les 

r e q u é r a n t s ou leurs avocats a u r a i e n t dû d i sposer de su f f i samment 

d ' i n fo rma t ions , c o m m u n i q u é e s en t e m p s voulu et officiel lement p a r les 

a u t o r i t é s c o m p é t e n t e s (Bozano, p r éc i t é , pp. 25-26, § 59). Dès lors, le 

g o u v e r n e m e n t n ' es t pas fondé à r e p r o c h e r aux avocats des r e q u é r a n t s de 

ne pas avoir formé de recours con t r e u n e m e s u r e d o n t ils ont appr i s 

l ' ex is tence à la faveur d ' u n e fuite au sein des a u t o r i t é s de l 'E ta l . 

459. P a r a i l leurs , à suppose r m ê m e q u e , m a l g r é un laps de t e m p s t r è s 

l imi té , les q u a t r e r e q u é r a n t s d é t e n u s à la pr i son n" 5 a u r a i e n t pu , du 

moins en théor ie , saisir un t r ibuna l a p r è s avoir r e g a r d é le j o u r n a l 

télévisé diffusé le 3 oc tobre 2002 à 23 h e u r e s , la C o u r note qu ' i l s é t a i en t 

r é e l l e m e n t privés de ce t t e possibi l i té , c o m p t e t enu de leur m a i n t i e n d a n s 

des condi t ions d ' i so lement et du rejet de leur d e m a n d e en vue de la 

convocat ion des avocats ( p a r a g r a p h e s 124 et 135 c i -dessus) . 

460. Il n ' a p p a r t i e n t pas à la C o u r de d é t e r m i n e r d a n s l ' abs t ra i t le laps 

de t e m p s d e v a n t s 'écouler e n t r e l ' adopt ion d ' u n e décision d ' e x t r a d i t i o n et 

son exécu t ion . Toute fo i s , lo rsque les a u t o r i t é s d ' u n E t a t s ' e m p r e s s e n t de 

r e m e t t r e un individu à un a u t r e E ta t le s u r l e n d e m a i n du j o u r où la 

décis ion a é té a d o p t é e , il leur a p p a r t i e n t d ' ag i r avec d ' a u t a n t plus de 

cé lér i té et de di l igence pour p e r m e t t r e à l ' in té ressé , d ' une p a r t , de faire 

s o u m e t t r e à un e x a m e n i n d é p e n d a n t et r i gou reux son gr ief fondé sur les 

a r t ic les 2 et 3 e t , d ' a u t r e pa r t , de faire su r seo i r à l ' exécut ion de la m e s u r e 

l i t igieuse (Jabari, p réc i té , § 50). La C o u r j u g e inadmiss ib le q u ' u n e 
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p e r s o n n e a p p r e n n e qu 'e l l e va ê t r e e x t r a d é e j u s t e avan t d ' ê t r e condu i t e à 

l ' aé ropor t , a lors qu 'e l l e a voulu fuir le pays de d e s t i n a t i o n en ra ison de la 

c r a in t e d'y subir un t r a i t e m e n t con t r a i r e à l 'ar t icle 2 ou à l 'ar t ic le 3 de la 

Conven t i on . 

4 6 1 . En r é s u m é , la C o u r conclut que les r e q u é r a n t s e x t r a d é s le 

4 oc tobre 2002 et leurs avocats n 'on t pas é té in formés des décisions 

d ' e x t r a d i t i o n prises à l ' égard des in t é res sés le 2 oc tobre 2002, et q u e les 

au to r i t é s c o m p é t e n t e s ont en t r avé de m a n i è r e injustifiée l 'exercice du 

droi t de recours don t ils a u r a i e n t pu d isposer , du moins en t héo r i e . 

462. Eu éga rd à ce cons ta t , la C o u r j u g e superf lu de s ' é t e n d r e sur la 

ques t i on de l 'effectivité du r ecour s q u ' u n t r ibuna l au ra i t pu offrir aux 

r e q u é r a n t s en ve r tu des ar t ic les 42 § 1 de la C o n s t i t u t i o n et 259 § 4 C P P , 

suivant la thèse du g o u v e r n e m e n t . Elle relève s e u l e m e n t q u e ces 

d isposi t ions ( p a r a g r a p h e s 253 et 254 c i -dessus) , u n i q u e s n o r m e s sur 

lesquel les les r e q u é r a n t s a u r a i e n t pu fonder l eur r ecou r s , sont réd igées 

en des t e r m e s t rop g é n é r a u x et ne fixent a u c u n e règle d 'exerc ice du 

recours ni n ' i n d i q u e n t devan t que l t r i buna l et d a n s que l s dé la is ce 

recours doit ê t r e fo rmé. A u c u n e a u t r e disposi t ion i n t e r n e ne définit par 

a i l leurs les moda l i t é s du p rononcé et de l ' exécut ion d ' une décision 

d ' e x t r a d i t i o n pr ise p a r le p r o c u r e u r géné ra l . 

463 . C e t t e s i t ua t ion a é té qual i f iée de « l a c u n e » p a r la C o u r s u p r ê m e 

de Géorg ie , saisie de l 'affaire Aliev à laquel le se réfère le g o u v e r n e m e n t 

( p a r a g r a p h e 258 ci-dessus) . M M . G a b r i t c h i d z é , Mskh i l adzé et D a r b a ï d z é , 

e n t e n d u s pa r la Cour , ont é g a l e m e n t a d m i s q u ' e n d e h o r s de l 'affaire Aliev 

ils ne conna i s sa ien t pas d ' a u t r e s cas d ' u sage des d isposi t ions du droit 

i n t e r n e p e r m e t t a n t de c o n t e s t e r devan t les t r i b u n a u x une décision 

d ' e x t r a d i t i o n ( p a r a g r a p h e s 169, 176 et 185 c i -dessus) . L ' ex -p rocu reu r 

géné ra l géorg ien a v i g o u r e u s e m e n t soul igné la nécess i té de r é fo rmer la 

légis lat ion i n t e r n e en m a t i è r e d ' ex t r ad i t i on . 

464. La C o u r ne p a r t a g e pas l'avis du g o u v e r n e m e n t selon lequel , si les 

r e q u é r a n t s e x t r a d é s l 'avaient voulu, ils a u r a i e n t pu , à l ' ins ta r de M. Aliev, 

faire valoir leurs droi t s devan t les j u r id i c t ions i n t e r n e s . Elle note que 

l ' a r rê t Aliev, r e n d u le 28 oc tobre 2002 pa r la C o u r s u p r ê m e de Géorg ie , 

n 'es t i n t e r v e n u q u ' a p r è s c o m m u n i c a t i o n de la p r é s e n t e r e q u ê t e au 

g o u v e r n e m e n t d é f e n d e u r et qu ' i l n 'a pas é té a c c o m p a g n é p a r la 

r econna i s sance des violat ions a l l éguées des dro i t s des pe r sonnes 

conce rnées (voir, mutatis mutandis, Bourdon c. Russie, n" 59498/00, § 31 , 

G E D H 2 0 0 2 - I I I ) . Ayan t en p r a t i q u e i n s t a u r é u n e voie de recours 

judiciaire con t r e les décis ions d ' e x t r a d i t i o n r e n d u e s pa r le p r o c u r e u r 

g é n é r a l , c e t t e j u r i s p r u d e n c e a p e r m i s à M M . Gué loga ïev , Khach iev et 

Ba ïmourza ï ev de c o n t e s t e r la décis ion de les l ivrer aux a u t o r i t é s russes , 

pr ise le 28 n o v e m b r e 2002 ( p a r a g r a p h e 84 c i -dessus) . Ce la ne change 

r ien au cons ta t selon leque l M M . C h a m a ï e v , Adaïev, Aziev, Khadj iev et 

Vissi tov, e x t r a d é s le 4 oc tobre 2002, n 'on t eu a u c u n e possibi l i té de saisir 
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u n e ins t ance na t iona l e de leurs griefs t i rés des ar t ic les 2 et 3 de la 

Conven t i on . 

465. Q u a n t aux disposi t ions du nouveau code de p r o c é d u r e péna l e , 

elles n 'on t pas encore é té a d o p t é e s et , de t o u t e façon, elles ne p o u r r a i e n t 

pas offrir une r é p a r a t i o n a d é q u a t e aux r e q u é r a n t s déjà e x t r a d é s . 

466. En conclusion, les exigences de l 'ar t icle 13 de la C o n v e n t i o n ont 

é té m é c o n n u e s clans le chel des cinq r e q u é r a n t s e x t r a d é s le 4 oc tobre 

2002. 

467. Eu é g a r d à ce cons t a t , la C o u r n ' e s t i m e pas nécessa i re d ' e x a m i n e r 

le m ê m e grief de M. Khadj iev sur le t e r r a i n des a r t ic les 2 § 1 de la 

C o n v e n t i o n et 4 du Protocole n" 4 é g a l e m e n t . 

V. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 34 DE LA 

C O N V E N T I O N PAR LA G É O R G I E 

468. C o m p t e t e n u de la chronologie des é v é n e m e n t s , telle q u ' e x p o s é e 

aux p a r a g r a p h e s 5 à 12 ci-dessus, la C o u r déc ide de soulever d'office la 

ques t ion du respec t pa r la Géorg ie de son obl igat ion au t i t r e de 

l 'ar t icle 34 de la C o n v e n t i o n , qu i se lit ainsi : 

«La Cour peut être saisie crune requête par toute personne physique, toute 

organisation non gouvernementale ou tout groupe de particuliers cpti se prétend 

victime (rime violation par Tune des Hautes Parties contractantes des droits reconnus 

dans la Convention ou ses Protocoles. Les Hautes Parties contractantes s'engagent à 

n'entraver par aucune mesure l'exercice efficace de ce droit.» 

469. L 'ar t ic le 39 du r è g l e m e n t de la C o u r d ispose : 

« 1. La chambre ou, le cas échéant, son président peuvent, soit à la demande d'une 

partie ou de toute autre personne intéressée, soit d'office, indiquer aux parties toute 

mesure provisoire qu'ils estiment devoir être adoptée dans l'intérêt des parties ou du 

bon déroulement de la procédure. 

2. Le Comité des Ministres en est informé. 

3. La chambre peut inviter les parties à lui fournir des informations sur toute 

question relative à la mise en œuvre des mesures provisoires recommandées par elle.» 

470. L 'obl igat ion, énoncée à l 'ar t ic le 34, de ne pas g ê n e r l 'exercice du 

dro i t , pour l ' individu, de p o r t e r et dé fendre ef fec t ivement sa cause d e v a n t 

la C o u r confère au r e q u é r a n t u n dro i t de n a t u r e p rocédu ra l e - qu ' i l peut 

l a i t e valoir au cours des p r o c é d u r e s i n s t a u r é e s pa r la Conven t i on - à 

d i s t i ngue r des dro i t s m a t é r i e l s é n u m é r é s au l i t r e I de la C o n v e n t i o n et 

d a n s les Pro tocoles add i t i onne l s (Cruz Varas et autres, p réc i t é , pp . 35-36, 

§ 9 9 ; Akdivar et autres c. Turquie, a r r ê t du 16 s e p t e m b r e 1996, Recueil 

1996-IV, p. 1218, § 103). 

4 7 1 . Pour q u e le m é c a n i s m e de recours individuel i n s t au ré à l 'ar t ic le 34 

soit efficace, il es t de la plus h a u t e i m p o r t a n c e que les r e q u é r a n t s , 
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déc la ré s ou po ten t i e l s , soient libres de c o m m u n i q u e r avec la C o u r , sans 

q u e les a u t o r i t é s ne les p ressen t en a u c u n e m a n i è r e de r e t i r e r ou 

modifier leurs griefs. Par le mot « p r e s s e f r ] » , il faut e n t e n d r e non 

s e u l e m e n t la coerc i t ion d i rec te et les ac tes f lagrants d ' i n t imida t ion des 

r e q u é r a n t s déc la ré s ou po ten t i e l s , de leur famille ou de leur r e p r é s e n t a n t 

en just ice , mais aussi les ac tes ou con tac t s indi rec ts et de mauva i s aloi 

t e n d a n t à d i s suade r ceux-ci ou à les d é c o u r a g e r de se prévaloi r du 

recours qu 'offre la C o n v e n t i o n (voir n o t a m m e n t , mutatis mu tandis, Kurl 

c. Turquie, a r r ê t du 25 ma i 1998,Recueil 199H-III, p . 1192-1193, §§ 159-160; 

Sarti c. Turquie, n" 24490/94, §§ 85-86, 22 mai 2001). 

472. L 'exerc ice du droit de recours g a r a n t i pa r l 'ar t icle 34 de la 

Conven t ion n 'a , en tan t q u e tel , aucun effet suspens i f en droit i n t e rne , 

n o t a m m e n t su r l ' exécu t ion d ' u n e décis ion a d m i n i s t r a t i v e ou jud ic i a i r e . 

O r la ques t ion de savoir si le fait pour u n E t a t de ne pas se conformer à 

l ' indicat ion de la C o u r , déc idée en ve r tu de l 'ar t icle 39 de son r è g l e m e n t , 

peu t passe r p o u r une violat ion de son obl iga t ion au t i t r e de l 'ar t icle 34 de 

la C o n v e n t i o n doi t s ' appréc ie r au r ega rd des c i r cons tances p ropres à 

l 'affaire c o n c e r n é e . 

473 . R é c e m m e n t , la C o u r a r appe l é que , d a n s des affaires où 

l ' exis tence d 'un r i sque de pré judice i r r é p a r a b l e à la j ou i s sance par le 

r e q u é r a n t de l 'un des dro i t s re levant du noyau d u r des dro i t s p ro t égés 

par la Conven t i on est a l l éguée de m a n i è r e p laus ib le , une m e s u r e 

provisoire a pour but de m a i n t e n i r le slalu quo en a t t e n d a n t q u e la C o u r 

se p rononce sur la jus t i f i ca t ion de la m e s u r e . Dès lors qu 'e l le vise à 

p ro longer l ' ex is tence de la ques t ion qu i forme l'objet de la r e q u ê t e , la 

m e s u r e provisoire touche au fond du grief t i ré de la Conven t ion . Par sa 

r e q u ê t e , le r e q u é r a n t che rche à p r o t é g e r d ' un d o m m a g e i r r épa rab le le 

droit énoncé d a n s la Conven t i on qu ' i l invoque . En c o n s é q u e n c e , le 

r e q u é r a n t d e m a n d e une m e s u r e provisoire , et la C o u r l ' accorde, en vue 

de facili ter « l ' exerc ice efficace» du droi t de recours individuel g a r a n t i 

par l 'ar t icle 34 de la C o n v e n t i o n , c 'es t -à-di re de p rése rve r l'objet de la 

r e q u ê t e lo rsqu 'e l le e s t i m e qu ' i l y a un r i sque q u e celui-ci subisse un 

d o m m a g e i r r épa rab l e en ra ison d ' une act ion ou omiss ion de l 'Eta t 

dé fendeur . L'efficacité de l 'exercice du droi t de recours impl ique aussi 

q u e , d u r a n t la p r o c é d u r e e n g a g é e à S t r a s b o u r g , la C o u r puisse c o n t i n u e r 

à e x a m i n e r la r e q u ê t e selon sa p r o c é d u r e hab i tue l l e (Mamatkoulov et 

Askarov, p réc i t é , § 108). U n e ind ica t ion de m e s u r e s provisoires d o n n é e 

par la C o u r p e r m e t à celle-ci non s e u l e m e n t d ' e x a m i n e r eff icacement 

une r e q u ê t e mais aussi de s ' a s su re r de l 'effectivité de la p ro tec t ion 

prévue pa r la C o n v e n t i o n à l ' égard du r e q u é r a n t , et u l t é r i e u r e m e n t a u 

C o m i t é des Min i s t r e s de survei l ler l ' exécut ion de l ' a r rê t définitif. U n e 

tel le m e s u r e p e r m e t a insi à l 'Eta t conce rné de s ' a cqu i t t e r de son 

obl iga t ion de se con fo rmer à l ' a r rê t définit if de la C o u r , lequel est 

j u r i d i q u e m e n t c o n t r a i g n a n t en ve r tu d e l 'ar t ic le 46 de la Conven t i on 
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(ibidem, § 125). Ainsi , dans l 'affaire Mamatkoulov et Askarov p r éc i t ée , la C o u r 

a conclu q u e l ' inobservat ion de m e s u r e s provisoires p a r un E t a t 

c o n t r a c t a n t devai t ê t r e cons idérée c o m m e l ' e m p ê c h a n t d ' e x a m i n e r 

eff icacement le grief du r e q u é r a n t et e n t r a v a n t l 'exercice efficace de son 

dro i t et , p a r t a n t , c o m m e une violat ion de l 'ar t icle 34 de la C o n v e n t i o n 

(ibidem, § 128). 

474. A p p l i q u a n t ces p r inc ipes à l 'espèce, la C o u r relève q u e q u a t r e 

r e q u é r a n t s visés p a r u n e m e s u r e d ' e x t r a d i t i o n on t é té sor t is de leur 

cellule le 4 oc tobre 2002, vers 4 h e u r e s du m a l i n , en vue de leur 

ex t r ad i t i on . M. Adaïev, c i n q u i è m e r e q u é r a n t conce rné , a é té e m m e n é 

depu i s l 'hôpi tal p é n i t e n t i a i r e , à peu p rès à la m ê m e h e u r e . La d e m a n d e 

d 'appl ica t ion de l 'art icle 39 du r è g l e m e n t au nom de onze r e q u é r a n t s 

(MM. Adaïev et K h a n t c h o u k a ï e v n ' é t a i e n t pas m e n t i o n n é s ) a é té reçue 

par la C o u r le m ê m e jour, e n t r e 15 h 35 cl 16 h 20, sous ht forme de 

p lus ieurs té lécopies . 

475. Le j o u r m ê m e , à 18 h e u r e s , le g o u v e r n e m e n t géorg ien a é t é 

in formé pa r l ' i n t e r m é d i a i r e de son r e p r é s e n t a n t géné ra l q u e le vice-

p rés iden t de ht d e u x i è m e sect ion de la C o u r avait déc idé d ' a p p l i q u e r 

l 'ar t icle 39 du r è g l e m e n t . Q u e l q u e s m i n u t e s plus la rd , les noms des 

p e r s o n n e s ayant saisi la C o u r ont é té d ic tés au t é l éphone à l ' ass is tant du 

r e p r é s e n t a n t géné ra l . Vu les p r o b l è m e s de connex ion ( p a r a g r a p h e s 9 et 10 

ci-dessus) et les vaines d e m a n d e s fo rmulées pa r le greffe de la C o u r afin 

qu ' i l s soient résolus , la décision de la C o u r a é té fo rme l l emen t r é i t é r ée à 

19 h 45 (heu re de S t r a s b o u r g ) , p a r t é l é p h o n e , au v ice-minis t re de la 

Just ice ( p a r a g r a p h e 11). Elle n ' a pu ê t r e conf i rmée pa r té lécopie q u ' à 

19 h 59 ( h e u r e de S t r a s b o u r g ) . Les a u t o r i t é s g é o r g i e n n e s ont e x t r a d é les 

r e q u é r a n t s le m ê m e j o u r à 19 h 10 (heu re de S t r a s b o u r g ) . 

476. Après leur ex t r ad i t i on , les in té ressés ont é té d é t e n u s d a n s des 

condi t ions d ' i so l emen t . L 'ob ten t ion d e l ' adresse d e leur lieu d e d é t e n t i o n 

a é té s u b o r d o n n é e , m ê m e pour la C o u r , à l 'octroi de g a r a n t i e s de 

conf ident ia l i té ( p a r a g r a p h e 15 c i -dessus) . Les r e q u é r a n t s n 'ont pas pu 

r e s t e r en contact avec leurs r e p r é s e n t â m e s devant la C o u r et celles-ci 

n 'on t pas é té a u t o r i s é e s p a r les a u t o r i t é s russes à leur r e n d r e visite 

m a l g r é l ' indicat ion expres se de la C o u r à ce sujet ( p a r a g r a p h e s 228, 229 

et 310 c i -dessus) . C e p e n d a n t , le g o u v e r n e m e n t russe a f e r m e m e n t 

s o u t e n u q u e les p e r s o n n e s e x t r a d é e s n ' ava ien t j a m a i s eu l ' i n ten t ion de 

saisir la C o u r , du moins d ' u n e r e q u ê t e d i r igée con t re la Russ ie , et q u e 

l ' e x a m e n d u fond d e l ' ensemble de la r e q u ê t e n ' é ta i t g u è r e possible du 

point de vue p rocédu ra l . Ainsi , le pr inc ipe de l 'égal i té des a r m e s , 

i nhé ren t à l 'efficacité de l 'exercice du droi t de recours d u r a n t la 

p r o c é d u r e e n g a g é e devan t la Cour , s'est t rouvé a t t e in t de façon 

inadmiss ib le ( p a r a g r a p h e 518 c i -dessous) . 

477. De surcro î t , la C o u r e l l e -même n'a eu a u c u n e possibi l i té de 

p rocéde r à la mission d ' e n q u ê t e en Russ ie , déc idée en ve r tu de l 'art icle 38 
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§ 1 a) de la Conven t ion ( m ê m e si ce t t e impossibi l i té ne sau ra i t ê t r e 

i m p u t é e à la G é o r g i e ; voir le p a r a g r a p h e 504 c i -dessous) , et, ayan t dû se 

fonder u n i q u e m e n t sur q u e l q u e s con tac t s écr i ts avec les r e q u é r a n t s 

e x t r a d é s ( p a r a g r a p h e s 235 et 238 c i -dessus) , elle n ' a pas é té en m e s u r e 

d ' acheve r l ' e x a m e n au fond de leurs griefs d i r igés con t re la Russie 

( p a r a g r a p h e 491 c i -dessous) . La r éun ion des é l é m e n t s de p reuve a donc 

é té e n t r a v é e . 

478 . La C o u r j u g e q u e les difficultés r e n c o n t r é e s p a r M M . C h a m a ï e v , 

Aziev, Khadj iev et Vissitov à la sui te de leur ex t r ad i t i on vers la Russie ont 

a t t e in t un degré tel q u e l 'exercice efficace de leur dro i t au r e g a r d de 

l 'ar t icle 34 de la Conven t i on a é té s é r i e u s e m e n t c o n t r e c a r r é (Mamalkoulov 

et Askarov, p r éc i t é , § 128). Le fait q u e la C o u r ai t pu acheve r l ' e x a m e n a u 

fond de leurs griefs d i r igés con t re la Géorg i e n ' e m p ê c h e pas que l ' en t rave 

à l 'exercice de ce dro i t soit qual if iée de con t r a i r e à l 'ar t icle 34 de la 

C o n v e n t i o n (Akdivar et autres, p réc i t é , p . 1219, § 105). 

479. P a r t a n t , en pa s san t o u t r e à l ' indicat ion d o n n é e pa r la C o u r (en 

ver tu de l 'ar t icle 39 de son r è g l e m e n t ) aux fins de la suspens ion de 

l ' ex t rad i t ion de M M . C h a m a ï e v , Aziev, Khadj iev et Vissi tov, la Géorg ie a 

m a n q u é à ses obl igat ions au l i t r e de l 'ar t ic le 34 de la Conven t i on . 

VI. SUR LA V I O L A T I O N A L L É G U É E DES ARTICLES 2, 3 ET 6 §§ 1,2 

E T 3 DE LA C O N V E N T I O N PAR LA RUSSIE 

/. Thèses des parties 

480. I n v o q u a n t l 'ar t icle 2 de la Conven t ion , les r e p r é s e n t a n t e s des 

r e q u é r a n t s e s t imen t q u e M. Aziev a t rouvé la m o r t en Géorg ie ou en 

Russ ie . Elles fondent l eu r t h è s e su r les moti fs exposés au p a r a g r a p h e 318 

ci-dessus. 

4 8 1 . En o u t r e , les avoca tes cons idè ren t que , lors de leur ex t r ad i t ion le 

4 oc tobre 2002, les r e q u é r a n t s ont é té soumis par les a u t o r i t é s russes à des 

t r a i t e m e n t s c o n t r a i r e s à l 'ar t icle 3 de la Conven t i on . Elles font 

p r i n c i p a l e m e n t ré fé rence à la m a n i è r e don t ils ont é té d e s c e n d u s de 

l 'avion en Russ ie , les yeux b a n d é s et courbés en d e u x ( p a r a g r a p h e 74 

c i -dessus) . L e u r d é t e n t i o n consécut ive , d a n s des condi t ions de s t r ic te 

conf ident ia l i té ( p a r a g r a p h e s 15, 17 et 246 c i -dessus) , r enforcera i t le 

d o u t e r a i sonnab le selon l eque l ces r e q u é r a n t s subissent et ont subi des 

mauva i s t r a i t e m e n t s en pr ison. 

482 . Selon les avoca tes , à leur a r r ivée en Russie les r e q u é r a n t s 

e x t r a d é s n 'on t pas disposé d 'avoca ts l i b r e m e n t choisis. Ils a u r a i e n t eu 

l ' a ss i s tance formel le des avocats c o m m i s d'office, mais vu leur to ta l 

i so lement et l ' impossibi l i té d ' accéder à u n e q u e l c o n q u e in fo rma t ion les 

c o n c e r n a n t , ce t t e ass i s tance ne p o u r r a i t pa s se r pour une défense 
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effective au sens de l 'ar t icle 6 §§ 1 et 3 de la Conven t i on . Avant l ' aud ience 

su r la recevabi l i té , les avocates ont exposé q u e m ê m e les p roches des 

r e q u é r a n t s e x t r a d é s ne savaient pas où les in t é res sés é t a i en t d é t e n u s . 

483 . Les r e p r é s e n t a n t e s des r e q u é r a n t s dénoncen t pa r a i l leurs les 

qualif icatifs de « t e r r o r i s t e s » et de « t e r r o r i s t e s i n t e r n a t i o n a u x » 

employés au sujet des r e q u é r a n t s pa r le r e p r é s e n t a n t de la F é d é r a t i o n de 

Russie et les a u t o r i t é s du p a r q u e t d a n s les l e t t r e s des 8 et 16 oc tobre et d u 

5 d é c e m b r e 2002 ( p a r a g r a p h e s 76, 77 et 227 c i -dessus) . Pare i l les 

déc l a r a t i ons e m p o r t e r a i e n t violat ion de l 'ar t icle 6 § 2 de la C o n v e n t i o n et 

m e t t r a i e n t en péril le dro i t des r e q u é r a n t s à un procès é q u i t a b l e . 

484. D a n s son fo rmula i re de r e q u ê t e ( p a r a g r a p h e 235 c i -dessus) , 

M. Khadj iev aff irmait q u e les a u t o r i t é s russes l 'avaient i l l éga l emen t 

accusé de di f férents c r imes , que la cour rég ionale de Slavropol n 'avai t 

a u c u n e c o m p é t e n c e p o u r c o n n a î t r e de son affaire, q u ' e n t r e le 5 oc tobre 

et le 2 d é c e m b r e 2002 sa d é t e n t i o n en Russie avai t é té i l légale et q u e l 'on 

avai t négl igé d ' i n fo rmer sa m è r e de son a r r e s t a t i o n , au m é p r i s des 

ex igences du code de p r o c é d u r e péna le russe . 

485. Le g o u v e r n e m e n t russe a produi t devan t la C o u r p lus ieurs sér ies 

de p h o t o g r a p h i e s des r e q u é r a n t s e x t r a d é s , ainsi q u e des p h o t o g r a p h i e s et 

un e n r e g i s t r e m e n t vidéo m o n t r a n t leurs condi t ions d e d é t e n t i o n 

( p a r a g r a p h e s 20, 109 et 242 ci-dessus) . A q u a t r e repr i ses , il a fourni à la 

C o u r des cer t i f icats m é d i c a u x c o n c e r n a n t les in té ressés , d o c u m e n t s 

é tabl is pa r les médec in s de la pr ison mais auss i pa r ceux de l 'hôpi ta l civil 

de la ville B ( p a r a g r a p h e s 246 et su ivants c i -dessus) . 

486. Le g o u v e r n e m e n t russe aff irme q u e les r e q u é r a n t s e x t r a d é s ont 

bénéficié dès leur a r r ivée en Russie de l ' ass is tance des avocats dont il a 

soumis les n o m s et ad res ses ( p a r a g r a p h e s 218 et su ivants c i -dessus) . Il a 

é g a l e m e n t produi t des d o c u m e n t s i n d i q u a n t le n o m b r e et la d u r é e des 

r e n c o n t r e s e n t r e ces avoca ts et c h a q u e r e q u é r a n t e x t r a d é . Les r e n c o n t r e s 

a u r a i e n t eu lieu sous la survei l lance de g a r d e s , lesquels n ' a u r a i e n t pu 

qu ' obse rve r le d é r o u l e m e n t de l ' en t r e t i en ma i s pas e n t e n d r e les propos 

t e n u s . 

2. Appréciation de la Cour 

487. La C o u r a déjà conclu q u e le droi t à la vie de M. Aziev n 'ava i t pas 

é té violé ( p a r a g r a p h e s 320-323 c i -dessus) . Elle j u g e superf lu de se p e n c h e r 

à nouveau s u r c e t t e ques t ion . 

488. Elle note q u e le gr ief t i ré de l 'ar t ic le 3, q u a n t à la m a n i è r e don t 

les r e q u é r a n t s e x t r a d é s ont é té t r ans fé rés en Russ ie , a é té soulevé pa r les 

r e p r é s e n t a n t e s des r e q u é r a n t s pour la p r e m i è r e fois le 8 août 2004, d a n s le 

cad re des d e r n i è r e s conclusions sur le fond de l 'affaire. C e t t e do léance 

n 'es t donc pas visée pa r la décis ion sur la recevabi l i té du 16 s e p t e m b r e 

2003, qui dé l imi t e le cad re à l ' i n té r i eur d u q u e l doit se p lacer la C o u r 
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pour s t a t u e r sur le fond du litige (Assanidzé, p réc i t é , § 162). En 

c o n s é q u e n c e , la C o u r n ' a pas c o m p é t e n c e pour en c o n n a î t r e . 

489. Q u a n t à l ' a t t e in t e à la p r é s o m p t i o n d ' innocence des r e q u é r a n t s , 

la C o u r relève d ' abord q u e les t e r m e s employés pa r le r e p r é s e n t a n t de la 

F é d é r a t i o n de Russie d a n s sa l e t t r e d u 5 d é c e m b r e 2002 ont é t é c r i t iqués 

pa r les r e p r é s e n t a n t e s des r e q u é r a n t s à l ' audience sur la recevabi l i té , 

t e n u e le 16 s e p t e m b r e 2003. L 'u t i l i sa t ion p a r les a u t o r i t é s du p a r q u e t 

russe d e ces m ê m e s t e r m e s ainsi q u e d ' a u t r e s express ions a é té dénoncée 

le 8 aoû t 2004 d a n s les conclusions sur le fond de l 'affaire. C o m p t e t enu 

des a r g u m e n t s et motifs p r é s e n t é s à ce sujet d a n s lesdi tes conclusions 

( p a r a g r a p h e 483 c i -dessus) , la C o u r e s t ime q u e c e t t e do léance cons t i tue 

non pas un s imple moyen , mais u n gr ief d is t inct fondé sur l 'ar t ic le 6 § 2 de 

la Conven t i on . O r , celui-ci n ' é t a n t pas visé p a r la décis ion sur la 

recevabi l i té ( p a r a g r a p h e 488 c i -dessus) , la C o u r n ' a pas c o m p é t e n c e pour 

en c o n n a î t r e au fond. 

490. Il en va de m ê m e des griefs soulevés le 27 oc tobre 2003 par 

M. Khadj iev con t re la Russie ( p a r a g r a p h e 484 c i -dessus) . 

4 9 1 . P o u r ce qu i est des t r a i t e m e n t s c o n t r a i r e s à l 'ar t icle 3 de la 

C o n v e n t i o n q u e les r e q u é r a n t s e x t r a d é s , d é t e n u s dans des condi t ions 

d ' i so lemen t , a u r a i e n t subis et sub i ra i en t en pr ison en Russ ie , ainsi que 

de l ' impossibi l i té d a n s laquel le ils a u r a i e n t é té de bénéficier d 'une 

défense effective à la sui te de leur ex t r ad i t i on , la C o u r r appe l l e qu 'e l le 

n ' a pas eu la possibil i té de p rocéde r à l ' é t ab l i s semen t des faits en Russie 

( p a r a g r a p h e s 27 et su ivan ts c i -dessus) . Les é l é m e n t s en sa possess ion ne 

lui p e r m e t t e n t pas de t r a n c h e r e n t r e les a f f i rmat ions de c h a c u n e des 

p a r t i e s c o n c e r n a n t la violat ion a l l éguée , p a r la Russ ie , des ar t ic les 3 et 6 

§§ 1 et 3 de la Conven t ion . Il lui faut donc r e c h e r c h e r si, en la p laçan t dans 

ce t t e impossibi l i té , la Russie a m a n q u é à ses obl iga t ions décou l an t des 

a r t ic les 34 et 38 § 1 a) de la Conven t i on . 

VII. SUR LA M É C O N N A I S S A N C E , PAR LA RUSSIE, DES 

O B L I G A T I O N S D É C O U L A N T DE L 'ARTICLE 38 § 1 DE LA 

C O N V E N T I O N 

492. Les d isposi t ions p e r t i n e n t e s de l 'ar t ic le 38 § 1 de la Conven t ion 

sont ainsi réd igées : 

«Si la Cour déclare une requête reccvable, elle 

a) poursuit l 'examen contradictoire de l'affaire avec les représentants des parties et, 

s'il y a lieu, procède à une enquête pour la conduite efficace de laquelle les Etats 

intéressés fourniront toutes facilités nécessaires; 

(•••)» 
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493 . La C o u r t i en t à sou l igner l ' impor t ance f o n d a m e n t a l e du pr inc ipe , 

consacré p a r cet a r t ic le en son a l inéa a) infine, selon lequel les E t a t s 

c o n t r a c t a n t s doivent coopé re r avec elle (Irlande c. Royaume-Uni, p r éc i t é , 

pp. 59-60, § 148). 

494. Elle rappe l le é g a l e m e n t que , en l 'espèce, o u t r e ce t t e obl igat ion il 

incombai t au g o u v e r n e m e n t russe de r e sp ec t e r les e n g a g e m e n t s 

spécif iques qu ' i l avait pris devan t elle le 19 n o v e m b r e 2002 

( p a r a g r a p h e 18 c i -dessus) . P a r m i ces e n g a g e m e n t s f igurait n o t a m m e n t 

celui de p e r m e t t r e à la C o u r d 'avoir des con tac t s sans en t r aves avec les 

r e q u é r a n t s e x t r a d é s , y compr i s par u n e éven tue l le mission d ' e n q u ê t e . 

C o n t r a i r e m e n t à ce que le g o u v e r n e m e n t russe a par la su i te affirmé 

( p a r a g r a p h e 38 ci -dessus) , la l e t t r e du 19 n o v e m b r e 2002 ne l imi ta i t pas 

l ' é t endue des e n g a g e m e n t s en ques t ion à un s t ade pa r t i cu l i e r de la 

p r o c é d u r e , et elle é ta i t sans équ ivoque . L 'ob ten t ion de ces e n g a g e m e n t s 

avait é té j u g é e nécessa i re p a r la C o u r c o m p t e t enu des pa r t i cu l a r i t é s du 

d é r o u l e m e n t de la p r o c é d u r e d a n s la p a r t i e de la r e q u ê t e c o n c e r n a n t la 

Russie ( p a r a g r a p h e s 15-1 7 c i -dessus) . 

495. Sur le f o n d e m e n t de ces g a r a n t i e s , le 26 n o v e m b r e 2002 la C o u r a 

décidé de lever la m e s u r e provisoire i nd iquée à la Géorg i e le 4 oc tobre 

2002 ( p a r a g r a p h e 21 c i -dessus) . Le 16 s e p t e m b r e 2003, elle a déc idé de 

p rocéde r à une mission d ' e n q u ê t e en Géorg ie et en Russ ie , mais seule la 

p a r t i e g é o r g i e n n e de ce l t e mission a pu ê t r e m e n é e à bien 

( p a r a g r a p h e s 43-49 c i -dessus) . 

496. La C o u r rappe l le que si les E t a t s c o n t r a c t a n t s doivent fournir 

« t o u t e s facilités néces sa i r e s» à la condu i t e efficace de l ' e n q u ê t e , ces 

«fac i l i tés» c o n c e r n e n t en p r e m i e r lieu l 'accès au pays , aux r e q u é r a n t s 

q u e la C o u r déc ide d ' e n t e n d r e et aux l ieux qu ' e l l e j u g e nécessa i re d e 

visi ter . En l ' occur rence , confrontée à p lus ieurs repr i ses au refus de la 

laisser avoir des con tac t s avec les r e q u é r a n t s , la C o u r a i n s t a m m e n t pr ié 

le g o u v e r n e m e n t russe de lui p e r m e t t r e de p rocéde r à l ' é t ab l i s sement des 

faits et de sa t i s fa i re aux obl iga t ions lui i n c o m b a n t en ve r tu de l 'ar t icle 38 

§ 1 a) de la Conven t ion . Le g o u v e r n e m e n t russe n ' a pas r é p o n d u 

f avorab lemen t à ces r e q u ê t e s ( p a r a g r a p h e s 27 et su ivan t s c i -dessus) . 

497. A p a r t i r d 'oc tobre 2003 le g o u v e r n e m e n t russe a p r é t e n d u que la 

t e n u e p a r la C o u r d ' u n e mission d ' e n q u ê t e en Russ ie é ta i t impossible , en 

s ' appuyan t t an t sur les décisions de refus de la cour rég iona le de Stavropol 

( p a r a g r a p h e s 29, 30 et 47 ci-dessus) q u e sur le droi t i n t e r n e 

( p a r a g r a p h e s 31 et 34 c i -dessus) . En dehor s de motifs accessoires 

(é lect ions p rés iden t i e l l e s , r i sque d ' ac tes t e r ro r i s t e s d a n s le C a u c a s e du 

Nord , condi t ions c l i m a t i q u e s ou j o u r s fériés) , la pr inc ipa le ra ison du 

refus a consis té à af f i rmer q u e des con tac t s e n t r e la dé l éga t i on de la 

C o u r et les r e q u é r a n t s d é t e n u s en Russ ie , t a n t q u e leur affaire 

d e m e u r e r a i t p e n d a n t e devan t les j u r id i c t i ons russes , s e r a i en t c o n t r a i r e s 

aux n o r m e s de p r o c é d u r e péna l e i n t e r n e s et p o r t e r a i e n t a t t e i n t e au 
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pr inc ipe de subs id ia r i t é i nhé ren t au m é c a n i s m e de la Conven t ion . 

L ' a r g u m e n t t i ré de l ' absence de sais ine de la C o u r p a r ces r e q u é r a n t s 

d ' une r e q u ê t e d i r igée con t re la Russ ie a é g a l e m e n t é té avancé 

( p a r a g r a p h e 29 ci-dessus) . Fa i san t pa r t du r a i s o n n e m e n t de la cour 

rég iona le de Stavropol , le g o u v e r n e m e n t russe a ind iqué q u ' e n t a n t 

q u ' o r g a n e exécut i f il ne pouvai t s ' ingére r d a n s l ' appréc ia t ion souvera ine 

des faits pa r cet o r g a n e judic ia i re . Il a conseil lé à la C o u r de saisir 

d i r e c t e m e n t ce t t e j u r id i c t ion r ég iona le pour la p r i e r de r even i r sur sa 

décis ion du 14 oc tobre 2003 ( p a r a g r a p h e 35 c i -dessus) . 

498 . A cet éga rd , la C o u r t ient à r a p p e l e r aussi c l a i r e m e n t que possible 

qu 'e l le ne s au ra i t avoir pour i n t e r l o c u t e u r s p lus ieurs au to r i t é s ou 

ju r id i c t ions na t iona les et q u e seule la responsabi l i t é de l 'E ta t russe en 

t a n t q u e tel - et non celle d 'un pouvoir ou d ' un o r g a n e i n t e r n e - est en 

cause devan t elle (voir, mutatis mutandis, Assanidzé, p r éc i t é , § 149). Il 

n ' a p p a r t i e n t donc pas à la C o u r d ' app réc i e r le bien-fondé des décisions 

de refus de la cour rég ionale de Stavropol , d e r r i è r e lesquel les se 

r e t r a n c h e le g o u v e r n e m e n t russe . Son e x a m e n doit se l imi te r aux thèses 

s o u t e n u e s devan t elle pa r le r e p r é s e n t a n t de la F é d é r a t i o n de Russ ie et à 

la ques t ion de savoir si cet E t a t , H a u t e P a r t i e c o n t r a c t a n t e à la 

C o n v e n t i o n , a r espec té ses obl iga t ions décou lan t des d isposi t ions de 

celle-ci. 

499. O r ces thèses ne c o n v a i n q u e n t pas la C o u r . 

500. La C o u r observe tout d ' a b o r d que , c o n t r a i r e m e n t à ce q u ' a 

aff irmé le g o u v e r n e m e n t russe , la C o n s t i t u t i o n de la F é d é r a t i o n de 

Russie a insi q u e le code de p r o c é d u r e péna le r econna i s sen t la s u p r é m a t i e 

des n o r m e s du droi t i n t e r n a t i o n a l sur les n o r m e s i n t e r n e s , n o t a m m e n t sur 

celles rég issan t la condu i t e de la p r o c é d u r e péna le ( p a r a g r a p h e s 259 et 

264 c i -dessus) . Q u o i qu ' i l en soit, la r éa l i sa t ion d ' u n e miss ion d ' e n q u ê t e 

déc idée p a r la C o u r en ve r tu de l 'a r t ic le 38 § 1 a) de la Conven t i on n'est 

pas t r i b u t a i r e de l ' a v a n c e m e n t d ' u n e p r o c é d u r e su r le p lan i n t e r n e . M ê m e 

si le g o u v e r n e m e n t a s o u t e n u la thèse con t r a i r e ( p a r a g r a p h e s 34 et 35 

c i -dessus) , une telle mission de la C o u r ne r e m e t pas en cause le pr incipe 

de subs id ia r i l é , i n h é r e n t au sys tème de la Conven t i on . E n effet, la mission 

d ' e n q u ê t e de la C o u r ne subs t i t ue pas au cont rô le na t iona l le cont rô le 

e u r o p é e n ins t i tué pa r la C o n v e n t i o n , mais cons t i tue u n e m e s u r e de 

p r o c é d u r e d a n s le cad re de celui-ci. Par son sys tème de g a r a n t i e 

collective des d ro i t s qu 'e l l e consac re , la Conven t i on vient renforcer , 

c o n f o r m é m e n t au p r inc ipe de subs id i a r i t é , la p ro t ec t ion qui en est offerte 

au niveau na t iona l [Parti communiste unifié de Turquie et autres c. Turquie, 

a r r ê t du 30 j a n v i e r 1998, Recueil 1998-1, p . 17, § 28), sans j a m a i s lui 

impose r de l imi tes (ar t ic le 53 de la C o n v e n t i o n ) . 

5 0 1 . La C o u r n ' accep te donc pas le pr inc ipa l mot i f ( p a r a g r a p h e 497 

ci-dessus) sur lequel le g o u v e r n e m e n t russe a fondé ses refus ré i t é rés 

d ' a u t o r i s e r les dé l égués de la C o u r à avoir des con tac t s avec les 



136 ARRÊT GHAMAÏEV ET AUTRES .. GÉORGIE ET RUSSIE 

r e q u é r a n t s d é t e n u s en Russ ie . Elle e s t ime p a r a i l leurs superf lu de se 

p r o n o n c e r sur les a u t r e s motifs invoqués acces so i r emen t (é lect ions 

p rés iden t i e l l e s , e tc . ) , d ' a u t a n t plus qu 'e l l e les a tous pr is en c o m p t e en 

t e m p s voulu et a r epo r t é sa mission en c o n s é q u e n c e , p roposan t t ou r à 

t ou r oc tobre 2003, février 2004 et j u i n 2004 c o m m e d a t e s possibles 

( p a r a g r a p h e s 27 et su ivan ts c i -dessus) . P o u r ce qu i est de l ' a r g u m e n t t i ré 

d e l ' absence de sais ine de la C o u r p a r les r e q u é r a n t s e x t r a d é s , elle renvoie 

à son a p p r é c i a t i o n exposée aux p a r a g r a p h e s 292 à 297 ci-dessus. 

502. Aux yeux de la C o u r , a u c u n des motifs avancés pa r le 

g o u v e r n e m e n t n 'es t de n a t u r e à l ibérer l 'Eta t d é f e n d e u r russe de son 

obl igat ion de coopé re r avec elle d a n s la r e che rche de la vér i té (Artico 

c. Italie, a r r ê t du 13 m a i 1980, sér ie A n" 37, pp . 14-15, § 30) . De surcro î t , 

la C o u r e s t ime que les t en t a t ives du g o u v e r n e m e n t p o u r se prévaloi r des 

décisions de refus de la cour rég ionale r ev iennen t à a c c e p t e r q u e de tel les 

décis ions e n t r a v e n t le fonc t ionnemen t du sys t ème de g a r a n t i e collective 

é tab l i pa r la Conven t ion . O r , p o u r ê t r e efficace, ce sys tème r equ i e r t au 

con t r a i r e la coopéra t ion avec la C o u r de chacun des E t a t s c o n t r a c t a n t s 

(Chypre c. Turquie, n" 8007/77, r appor t de la C o m m i s s i o n du 4 oc tobre 

1983, Décis ions et r a p p o r t s 72, p . 73, § 49) . 

503 . Eu éga rd à ce qui p r é c è d e , la C o u r e s t ime qu 'e l l e peu t t i r e r des 

conclusions de la condu i t e du g o u v e r n e m e n t russe d a n s la p r é s e n t e affaire 

(Tepec. Turquie, n" 27244/95 , § 135, 9 mai 2003) . 

504. La C o u r cons idère que , en é r igean t des obs tac les à la t enue de sa 

mission d ' e n q u ê t e et en lui re fusan t l 'accès a u p r è s des r e q u é r a n t s d é t e n u s 

en Russ ie , le g o u v e r n e m e n t russe a e n t r a v é d ' u n e m a n i è r e qui n 'es t pas 

accep tab le l ' é t ab l i s semen t d ' une pa r t i e des faits d a n s la p r é s e n t e affaire 

et a dès lors m é c o n n u ses obl iga t ions décou lan t de l 'ar t ic le 38 § 1 a) de la 

Conven t i on . 

VIII. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 34 D E LA 

C O N V E N T I O N PAR LA RUSSIE 

505. D a n s leurs conclusions sur le fond de l 'affaire ( p a r a g r a p h e 50 

ci -dessus) , les r e p r é s e n t a n t e s des r e q u é r a n t s ont soulevé con t re la 

F é d é r a t i o n de Russie un g r i e f l i r é de l 'ar t icle 34 de la Conven t ion , qu i se 

lit a ins i : 

«La Cour peut être saisie d'une requête par toute personne physique, toute 

organisation non gouvernementale ou tout groupe de particuliers cpii se prétend 

victime d'une violation par l'une des Hautes Parties contractantes des droits reconnus 

dans la Convention ou ses Protocoles. Les Hautes Parties contractantes s'engagent à 

n'entraver par aucune mesure l'exercice efficace de ce droit.» 

506. Elles on t r appe l é n o t a m m e n t q u e , p e n d a n t un mois à p a r t i r de 

leur ex t r ad i t i on , les r e q u é r a n t s e x t r a d é s avaient é té d é t e n u s au secre t et 
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q u e pa r la su i te e l l e s -mêmes s ' é t a ien t vu refuser pa r les a u t o r i t é s russes le 

droi t de leur r e n d r e visi te. De ce fait, ces r e q u é r a n t s a u r a i e n t été 

e m p ê c h é s de s o u t e n i r leur r e q u ê t e et de pa r t i c ipe r à la p r o c é d u r e devan t 

la C o u r . 

507. La C o u r no te d ' abord q u e la da t e à laque l le les r e q u é r a n t s ont 

soumis leur do léance t i rée de l 'a r t ic le 34 ne soulève a u c u n e q u e s t i o n de 

recevabi l i té au r e g a r d de la Conven t i on (Ergi, p r éc i t é , p . 1784, § 105). 

508. O u t r e les pr inc ipes énoncés aux p a r a g r a p h e s 470 à 473 ci-dessus, 

la C o u r e s t ime nécessa i re de r a p p e l e r q u e la p r o c é d u r e p révue pa r la 

Conven t ion , tou t c o m m e la p r é s e n t e r e q u ê t e , ne se p r ê t e pas toujours à 

u n e app l ica t ion r i gou reuse du pr inc ipe vou lan t q u e la p reuve incombe à 

celui qu i aff irme et qu ' i l est cap i ta l , pour le bon f o n c t i o n n e m e n t du 

m é c a n i s m e de recours individuel i n s t a u r é p a r l 'ar t icle 34, q u e les E t a t s 

fournissent t ou t e s facilités nécessa i res pour p e r m e t t r e un e x a m e n 

sér ieux et effectif des r e q u ê t e s (Tannkulu, p réc i t é , § 70 ; Tahsin Acar 

c. Turquie [ G C ] , n" 26307/95, § 253, C E D H 2 0 0 4 - I I I ) . 

509. C e t t e obl iga t ion exige des E t a t s c o n t r a c t a n t s qu ' i l s fournissent 

t ou t e s facilités nécessa i res à la C o u r p o u r qu 'e l l e m è n e u n e e n q u ê t e sur 

place ou s ' acqu i t t e des devoirs à c a r a c t è r e g é n é r a l qui lui i n c o m b e n t dans 

le cad re de l ' e x a m e n de r e q u ê t e s . Le fait q u ' u n g o u v e r n e m e n t , c o m m e en 

l 'espèce, ne p e r m e t t e pas à la C o u r de p rocéde r à l ' aud i t ion des 

r e q u é r a n t s et à l ' é t ab l i s semen t des faits sans d o n n e r à cela de 

jus t i f ica t ion sa t i s fa i san te , peu t a l t é r e r le respec t pa r un E t a t dé f endeu r 

des obl iga t ions qui lui i ncomben t au t i t r e des ar t ic les 34 et 38 § 1 a) de la 

Conven t i on (voir, mutatis mutandis, Ipek c. Turquie, n" 25760/94, § 112, 

C E D H 2004-11; Tekda c. Turquie, n" 27699/95, § 57, 15 j a n v i e r 2 0 0 4 ; Tahsin 

Acar, p r éc i t é , § 254). 

510. En l 'espèce, la C o u r rappe l le d ' abord q u ' e n plus de ses obl iga t ions 

au t i t r e de l 'ar t ic le 34 de la Conven t i on il i ncomba i t au g o u v e r n e m e n t 

russe de r e spec t e r les e n g a g e m e n t s spécif iques qu ' i l avait pr is d e v a n t elle 

le 19 n o v e m b r e 2002. P a r m i ces e n g a g e m e n t s figurait n o t a m m e n t la 

g a r a n t i e q u e les r e q u é r a n t s , sans excep t ion , bénéf ic ie ra ien t d ' u n accès 

sans en t r aves à la C o u r ( p a r a g r a p h e 18 c i -dessus) . Sur le f o n d e m e n t de 

ces e n g a g e m e n t s d é n u é s d ' équ ivoque , la C o u r a levé le 26 n o v e m b r e 2002 

la m e s u r e provisoire qu 'e l le avai t ind iquée à la Géorg ie le 4 oc tobre 2002 

( p a r a g r a p h e s 18 et 21 c i -dessus) . 

5 1 1 . Le 17 j u i n 2003, elle a déc idé de p r ie r le g o u v e r n e m e n t russe , en 

app l ica t ion de l 'ar t icle 39 de son r è g l e m e n t , de d o n n e r à 

M l ' s M o u k h a c h a v r i a et Dzamoukachv i l i la possibil i té d 'avoir des contac t s 

non en t r avés avec les r e q u é r a n t s e x t r a d é s en vue de l ' aud ience sur 

la recevabi l i té ( p a r a g r a p h e 228 c i -dessus) . Le 4 aoû t 2003, 

M1' M o u k h a c h a v r i a s'est ad res sée d i r e c t e m e n t au r e p r é s e n t a n t de la 

F é d é r a t i o n de Russ ie a u p r è s de la C o u r pour d e m a n d e r l ' adopt ion des 

m e s u r e s nécessa i res à l ' ob ten t ion de visas et du droi t de r e n d r e visite aux 
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r e q u é r a n t s . Le 21 aoû t 2003, le r e p r é s e n t a n t a informé la C o u r qu ' i l ne 

pouvai t pas e n t r e r en con tac t avec M" M o u k h a c h a v r i a et q u e la ques t i on 

des visites des r e q u é r a n t s relevai t de la seule c o m p é t e n c e de la cour 

rég ionale de Stavropol , que ce t t e avocate devai t saisir d i r e c t e m e n t . 

512. M a l g r é la décis ion de la C o u r , M " M o u k h a c h a v r i a et 

Dzamoukachv i l i n 'ont j a m a i s eu accès a u p r è s des r e q u é r a n t s e x t r a d é s . 

La C o u r e l l e -même s'est vu refuser la possibil i té d ' e n t e n d r e les 

in t é ressés . Les con tac t s pa r cour r i e r ont é té t rop r a r e s et insuffisants 

pour p e r m e t t r e un e x a m e n effectif d ' u n e p a r t i e non nég l igeab le de leur 

cause (Akdivar et autres, p réc i t é , p . 1218, § 103). D a n s ce c o n t e x t e , le 

g o u v e r n e m e n t russe a, de surcro î t , mis p lus ieurs fois en d o u t e l ' in ten t ion 

des r e q u é r a n t s e x t r a d é s de saisir la C o u r , ainsi q u e l ' au then t i c i t é de leur 

r e q u ê t e et de leurs pouvoirs ( p a r a g r a p h e s 290 et su ivan t s c i -dessus) . 

513. L ' appréc ia t ion de l ' au then t i c i t é d ' une r e q u ê t e re levant de la 

c o m p é t e n c e exclusive de la C o u r et non de celle d ' un g o u v e r n e m e n t 

(Orhan, p r éc i t é , § 409) , la C o u r a t e n t é e l l e -même de p r e n d r e con tac t 

avec les r e q u é r a n t s e x t r a d e s par l ' i n t e r m é d i a i r e de leurs avocats russes . 

O r , en réponse à sa l e t t r e ad re s sée aux avocats le 20 n o v e m b r e 2002, elle a 

reçu du g o u v e r n e m e n t russe une le t t re a f f i rmant q u e ces avocats 

p r o t e s t a i e n t con t re les t en t a t ives de la C o u r pour p r e n d r e contac t avec 

eux ( p a r a g r a p h e 232 c i -dessus) . En aoû t 2003, deux de ces avocats ont 

n é a n m o i n s ind iqué en r éponse q u e leurs c l ients n ' ava ien t j a m a i s 

souha i t é saisir la C o u r ( p a r a g r a p h e 241 c i -dessus) . 

514. Les l e t t r e s de la Cour , envoyées d i r e c t e m e n t en pr ison aux 

r e q u é r a n t s e x t r a d é s , ont é té reçues pa r l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e le 

24 d é c e m b r e 2002. O r le g o u v e r n e m e n t russe a d a n s un p r e m i e r t e m p s 

déc la ré q u e ce cour r i e r n 'avai t pas é té r écep t i onné ( p a r a g r a p h e 233 

c i -dessus) . Dans ses o r d o n n a n c e s du 14 oc tobre 2003 et du 21 avril 2004, 

la cour rég ionale de Stavropol a m ê m e affirmé q u e ces p e r s o n n e s 

n ' ava ien t j a m a i s saisi la C o u r d ' une p la in te d i r igée con t re la Russ ie . 

C e p e n d a n t , q u a t r e des r e q u é r a n t s e x t r a d é s ont plus t a rd conf i rmé, sans 

équ ivoque , qu ' i l s ava ien t saisi la C o u r depu i s la Géorg ie ( p a r a g r a p h e s 238 

et 240 ci-dessus) . 

515. D a n s ces c i r cons tances , la C o u r e s t i m e qu ' i l y a m a t i è r e à d o u t e r 

s é r i e u s e m e n t de la l iber té des r e q u é r a n t s e x t r a d é s de co r r e spond re sans 

e n t r a v e s avec elle et de déve lopper leurs griefs, ce dont ils ont é té 

e m p ê c h é s en ra ison de leur ex t r ad i t i on p réc ip i t ée ( p a r a g r a p h e 479 

ci-dessus) . 

516. En ce qui conce rne M M . B a ï m o u r z a ï e v et Khachiev , ils n 'on t pas 

pu c o m p a r a î t r e devan t la C o u r à Tbilissi en ra ison de leur d i spar i t ion le 

16 février 2004. A ce j o u r , a u c u n des deux g o u v e r n e m e n t s dé fendeu r s n 'a 

fourni d ' expl ica t ion conva incan t e , ni au sujet de la d i spa r i t ion de ces deux 

r e q u é r a n t s q u e l q u e s j o u r s avan t l 'arr ivée de la dé l éga t ion de la C o u r à 

Tbil issi , ni à propos de leur a r r e s t a t i o n trois j o u r s plus l a rd , par les 
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a u t o r i t é s russes . Ils n 'on t pas d a v a n t a g e q u e les r e q u é r a n t s e x t r a d é s pu 

ê t r e e n t e n d u s p a r la C o u r en Russie ( p a r a g r a p h e s 46-49 ci-dessus) . 

J u s q u ' à p r é s e n t , ils n 'on t pas , depu i s leur i nca rcé ra t ion en Russ ie , pris 

con tac t avec la C o u r . 

517. La C o u r a n é a n m o i n s p u achever , sur la base des d o c u m e n t s 

fournis pa r le g o u v e r n e m e n t géorg ien et des p reuves recuei l l ies lors de sa 

mission d ' e n q u ê t e à Tbil issi , l ' e x a m e n du fond de la r e q u ê t e en son volet 

re la t i f à la Géorg ie . Ce la ne signifie g u è r e q u ' a u c u n p r o b l è m e ne se pose 

sous l 'angle de l 'ar t ic le 34 en ce qu i conce rne l ' ensemble de la r e q u ê t e 

(Orhan, p r éc i t é , § 406) . L ' e x a m e n effectif des griefs des r e q u é r a n t s 

d i r igés con t r e la Géorg i e a pât i de la condu i t e du g o u v e r n e m e n t russe , e t 

l ' e x a m e n de la pa r t i e recevable de la r e q u ê t e d i r igée con t r e la Russie n ' a 

pas é té possible ( p a r a g r a p h e 491 c i -dessus) . 

5 18. Eu éga rd à ce qui p r é c è d e , la C o u r e s t ime q u e les m e s u r e s prises 

pa r le g o u v e r n e m e n t russe ont e n t r a v é , d a n s le chef de M M . C h a m a ï e v , 

Aziev, Vissi tov, Khadj iev , Adaïev , Khach iev (Elikhadjiev, Moulkoïev) et 

Ba ïmourza ï ev (Alkhanov) , l 'exercice efficace du droi t d ' i n t r o d u i r e une 

r e q u ê t e tel qu ' i l est g a r a n t i p a r l 'ar t icle 34 de la Conven t ion . P a r t a n t , il y 

a eu violat ion de ce t t e d isposi t ion. 

IX. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

519. Aux t e r m e s de l 'ar t icle 41 de la Conven t ion , 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 

conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 

satisfaction équitable. » 

A. D o m m a g e 

/. Arguments des parties 

520. Le 17 novembre 2003 et le 29 j a n v i e r 2004, M r s M o u k h a c h a v r i a et 

Kin tsourachvi l i ont d e m a n d é q u e 500 000 eu ros (EUR) soient versés à 

chacun des cinq r e q u é r a n t s e x t r a d é s le 4 oc tobre 2002, 100 000 E U R à 

chacun des sept r e q u é r a n t s non e x t r a d é s et 68455 ,84 E U R à 

M. Margochvi l i , l ibéré le 8 avril 2003. Elles ont aff irmé n o t a m m e n t que , 

m a i n t e n u s d a n s un é t a t d ' angoisse et d ' i nce r t i t u d e p e r m a n e n t p e n d a n t les 

deux mois consécut i fs à leur a r r e s t a t i o n en aoû t 2002 et d é t e n u s aux fins 

d ' une ex t r ad i t i on probab le dont ils n ' é t a i e n t pas t e n u s d û m e n t informés , 

les r e q u é r a n t s ava ien t subi un d o m m a g e m o r a l cons idé rab le . De plus , cinq 

r e q u é r a n t s ava ien t fait l 'objet d ' u n e ex t r ad i t ion forcée d a n s des condi t ions 

e m p r e i n t e s de violence et d ' humi l i a t i on . Elles e s t i m e n t q u e le d o m m a g e 
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causé à ces r e q u é r a n t s est d ' a u t a n t plus i m p o r t a n t q u e les a u t o r i t é s 

géo rg i ennes , qui ont r e c o n n u le s t a t u t de réfugié à plus de 

4 000 T c h é t c h è n e s depu i s la seconde g u e r r e en T c h é t c h é n i e , é t a i en t 

p a r f a i t e m e n t consc ien tes du r i sque qu ' i ls cou ra i en t . 

521 . Le g o u v e r n e m e n t géorg ien cons idère q u e ces d e m a n d e s r eposen t 

sur des app réc i a t ions t e n d a n c i e u s e s , q u e dès lors elles sont m a l fondées et 

doivent ê t r e re je tées . De surcro î t , il n 'y a u r a i t pas de lien de causa l i t é 

e n t r e les v iola t ions a l l éguées et le d o m m a g e p r é t e n d u m e n t subi pa r les 

r e q u é r a n t s , et les s o m m e s requ i ses par leurs avoca tes s e ra i en t 

« h a u t e m e n t e x a g é r é e s » . Le g o u v e r n e m e n t géorg ien e s t ime q u e si la 

C o u r concluai t n é a n m o i n s à une violat ion de la C o n v e n t i o n , un tel 

cons ta t r e p r é s e n t e r a i t en soi une sa t is fact ion équ i t ab le suff isante pour 

tout pré judice mora l . 

522. Q u a n t au g o u v e r n e m e n t russe , s o u t e n a n t que les r e q u é r a n t s 

e x t r a d é s (sauf M. Khadjiev) n 'on t j a m a i s saisi la C o u r , il s 'est refusé à 

tout c o m m e n t a i r e sur les d e m a n d e s de sa t is fact ion é q u i t a b l e , formulées 

selon ses t e r m e s pa r de « p r é t e n d u e s r e p r é s e n t a n t e s » . 

2. Appréciation de la Cour 

Dommage moral 

523. La C o u r rappe l le avoir conclu q u e onze r e q u é r a n t s ont é té 

v ic t imes d ' un t r a i t e m e n t i n h u m a i n lors de la t en t a t i ve d ' e x t r a d i t i o n de 

cinq d ' e n t r e eux et q u e les d ro i t s de tous les r e q u é r a n t s en ver tu de 

l 'ar t icle 5 §§ 2 et 4 ont é t é m é c o n n u s p a r les a u t o r i t é s géo rg i ennes . De 

surcro î t , les cinq r e q u é r a n t s e x t r a d é s le 4 oc tobre 2002 ont é té privés de 

t ou t e possibil i té de faire valoir leurs griefs t i rés des ar t ic les 2 et 3 de la 

Conven t i on devan t une i n s t ance na t i ona l e . La C o u r a j u g é inadmiss ib les 

les c i r cons tances qui ont e n t o u r é l ' ensemble de la p r o c é d u r e d ' ex t r ad i t i on , 

ainsi que la h â t e avec laquel le cinq r e q u é r a n t s ont é té e x t r a d é s . 

524. La C o u r a é g a l e m e n t conclu à la m é c o n n a i s s a n c e de l 'ar t icle 34 de 

la Conven t ion , t a n t pa r la Géorg ie que p a r la Russ ie . 

525 . Elle ne d o u t e pas q u e les r e q u é r a n t s ont dû subi r un pré judice 

mora l qu i ne s au ra i t ê t re r é p a r é p a r les seuls cons ta t s de violat ion. Eu 

é g a r d à la gravi té des violat ions c o n s t a t é e s , ainsi q u ' à des cons idé ra t ions 

d ' é q u i t é , elle oct roie aux r e q u é r a n t s les s o m m e s su ivan tes , plus tou t 

m o n t a n t pouvant ê t r e dû a u t i t r e de l ' i m p ô t : 

a) à M M . C h a m a ï c v , Aziev, Khadj iev et Vissilov, e x t r a d é s le 4 oc tobre 

2002, 8 000 E U R chacun p o u r d o m m a g e m o r a l , en ra i son de la violat ion 

des a r t ic les 3, 5 §§ 2 et 4, et 13 combiné avec les ar t ic les 2 et 3 de la 

Conven t i on ( p a r a g r a p h e s 386, 428, 434 et 466 ci-dessus) ; 

b) à M. Adaïev, e x t r a d é le 4 oc tobre 2002, 6 000 E U R pour d o m m a g e 

m o r a l , en ra ison de la violat ion des a r t ic les 5 §§ 2 et 4, et 13 combiné avec 
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les ar t ic les 2 et 3 de la Conven t i on ( p a r a g r a p h e s 428, 434 et 466 

ci-dessus) ; 

c) à M M . Issaïev, Kouch tanachv i l i , K h a n t c h o u k a ï e v , M a g o m a d o v , 

Guéloga ïev , Khach iev (Elikhadjiev, Moulkoïev) et B a ï m o u r z a ï e v 

(Alkhanov) , 4 000 E U R c h a c u n pour d o m m a g e mora l , en ra ison de la 

viola t ion des ar t ic les 3 et 5 §§ 2 et 4 de la Conven t i on ( p a r a g r a p h e s 386, 

428 et 434 ci-dessus) ; 

d) à M. Margochvi l i , 2 500 E U R pour d o m m a g e mora l , en ra i son de la 

violat ion de l 'ar t icle 5 §§ 2 et 4 de la Conven t i on ( p a r a g r a p h e s 428 et 434 

ci-dessus) ; 

c) à M M . C h a m a ï e v , Aziev, Khadj iev et Vissi tov, e x t r a d é s le 4 oc tobre 

2002, 3 000 E U R chacun pour le d o m m a g e mora l r é s u l t a n t de la 

m é c o n n a i s s a n c e de l 'ar t icle 34 de la C o n v e n t i o n p a r la Géorg ie 

( p a r a g r a p h e 479 ci-dessus) ; 

f) à M M . C h a m a ï e v , Aziev, Khadj iev, Adaïev et Vissitov, e x t r a d é s le 

4 oc tobre 2002, et à M M . Khach iev (Elikhadjiev, Moulkoïev) et 

B a ï m o u r z a ï e v (Alkhanov) , a r r ê t é s en Russ ie le 19 février 2004, 6 000 E U R 

c h a c u n pour le d o m m a g e m o r a l r é s u l t a n t de la m é c o n n a i s s a n c e de 

l 'ar t icle 34 de la Conven t i on pa r la Russ ie ( p a r a g r a p h e 518 c i -dessus) . 

526. C o n c e r n a n t l ' ex t r ad i t ion de M. Guéloga ïev , a u c u n e viola t ion de 

l 'ar t icle 3 n 'a encore eu lieu. N é a n m o i n s , la C o u r a conclu que 

l ' exécut ion de la décis ion de l ' ex t r ade r , pr ise le 28 n o v e m b r e 2002, 

e n t r a î n e r a i t une telle violat ion ( p a r a g r a p h e 368 c i -dessus) . P a r t a n t , il 

faut cons idé re r l 'ar t icle 41 de la Conven t i on c o m m e appl icable en 

l 'espèce (Ahmed, p r éc i t é , p. 2208, § 49). La C o u r e s t ime q u e l ' in té ressé a 

dû ép rouve r u n pré judice mora l , ma i s q u e le cons ta t de la C o u r lui fourni t 

u n e c o m p e n s a t i o n suff isante à cet égard . 

B. Fra is e t d é p e n s 

527. Le 29 j a n v i e r 2004, M ' M o u k h a c h a v r i a a d e m a n d é que 

34 080,70 E U R soient versés aux r e q u é r a n t s pour frais et d é p e n s . Elle n ' a 

fourni a u c u n d o c u m e n t à l ' appui de ce t t e d e m a n d e . La C o u r relève que 

c e t t e s o m m e cor re spond e x a c t e m e n t à la d e m a n d e chiffrée q u e l 'avocate 

avait p r é s e n t é e le 21 août 2003 aux fins de l 'ass is tance j ud i c i a i r e . 

528. Le g o u v e r n e m e n t géo rg i en qualif ie c e t t e s o m m e d ' e x o r b i t a n t e et 

cons idère que ces frais n 'on t pas é té r ée l l emen t encou rus . Il se dit 

toutefois p rê t à ve r se r aux r e q u é r a n t s une s o m m e ra i sonnab le au t i t re de 

frais et d é p e n s r é e l l e m e n t s u p p o r t é s et non couver ts p a r l ' ass is tance 

jud ic i a i r e accordée pa r la C o u r . 

529. Le g o u v e r n e m e n t russe n ' a soumis a u c u n c o m m e n t a i r e à ce sujet. 

530. La d e m a n d e des r e p r é s e n t a n t e s des r e q u é r a n t s du 29 j anv ie r 

2004 n 'es t pas a c c o m p a g n é e de pièces jus t i f ica t ives . A suppose r qu ' à 
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l 'appui de ce t t e d e m a n d e les avoca tes a ien t souha i t é renvoyer aux dé ta i l s 

p r é s e n t é s le 21 août 2003 a u x fins de l ' ass is tance judic ia i re , la C o u r note 

q u ' à ce t t e d e r n i è r e d a t e elles n 'on t pas non plus p rodui t de d o c u m e n t s 

pour é t aye r leur d e m a n d e . N é a n m o i n s , pa r sa décis ion du 28 août 

2003 , la C o u r avait j u g é convenable d 'oc t royer à sept des r e q u é r a n t s 

2 546,54 E U R pour M r M o u k h a c h a v r i a et 1 126,54 E U R pour 

M' Kin tsourachvi l i , au t i t r e de l ' ass is tance jud ic i a i r e . 

5 3 1 . C e t t e ass i s tance j ud i c i a i r e ayan t é té l imi tée au s t ade de la 

recevabi l i té et l 'affaire ayan t p a r la su i te d o n n é lieu à p lus ieurs sér ies 

d 'obse rva t ions écr i t es ainsi q u ' à l ' audi t ion de t é m o i n s sur p lace p e n d a n t 

t rois j o u r s ( p a r a g r a p h e 43 c i -dessus) , la C o u r e s t i m e , m a l g r é l ' absence de 

précis ions c o n c e r n a n t la d e m a n d e soumise , q u e la s o m m e versée aux 

in t é res sés pa r le Consei l de l 'Europe d a n s le cad re de l ' ass is tance 

judiciaire ne peu t ê t r e cons idé rée c o m m e couvran t de m a n i è r e a d é q u a t e 

tous les frais et d é p e n s e n g a g é s d a n s le cad re de la p r o c é d u r e m e n é e à 

S t r a s b o u r g et de la miss ion m e n é e à Tbil issi . 

532. En c o n s é q u e n c e , s t a t u a n t en équ i t é et t e n a n t c o m p t e des 

m o n t a n t s déjà versés au t i t r e de l ' ass is tance j ud i c i a i r e , la C o u r al loue 

aux r e q u é r a n t s 3 000 E U R p o u r M' M o u k h a c h a v r i a , 1 500 E U R pour 

M'' Kin tsourachvi l i et 1 500 E U R pour M1' Dzamoukachv i l i , p lus tout 

m o n t a n t pouvant ê t r e dû au t i t r e de la t axe sur la va leu r a jou tée . Eu 

é g a r d à l ' imputab i l i t é des d i f fé ren tes violat ions de la Conven t i on 

c o n s t a t é e s par la C o u r , la F é d é r a t i o n de Russie dev ra ve r se r un t iers de 

ces s o m m e s , le r e s t e i n c o m b a n t à la Géo rg i e . 

C. I n t é r ê t s m o r a t o i r e s 

533. La C o u r j u g e a p p r o p r i é de ca lque r le t a u x des i n t é r ê t s m o r a t o i r e s 

su r le t a u x d ' i n t é r ê t de la facilité de p rê t m a r g i n a l de la B a n q u e c e n t r a l e 

e u r o p é e n n e majoré de trois po in t s de, p o u r c e n t a g e . 

X. Q U A N T A U X FRAIS E N C O U R U S PAR LA C O U R 

534. La C o u r rappe l le q u e la miss ion d ' e n q u ê t e en Russ ie , p révue poul

ie 27 oc tobre 2003, a é té e n t i è r e m e n t o rgan i sée et q u e tous les frais 

nécessa i res à sa réa l i sa t ion ont é té engagés en t e m p s voulu. Toutefo is , 

elle n ' a pas pu avoir lieu en ra ison de la c o m m u n i c a t i o n du 

g o u v e r n e m e n t russe du 20 oc tob re 2003 ( p a r a g r a p h e s 28 et 29 ci-dessus) . 

535. Si la m a j e u r e p a r t i e des frais de voyage a é té couver te p a r 

l ' a s su rance , la C o u r a n é a n m o i n s dû s u p p o r t e r les frais d ' a n n u l a t i o n de 

bi l lets d 'avion pour l ' ensemble de la dé l éga t ion (561,13 E U R ) et 

r é m u n é r e r deux i n t e r p r è t e s engagés en Russie (1 019,57 E U R ) . 
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536. L ' imposs ibi l i té de m e n e r à b ien ce t t e miss ion à la d a t e prévue 

é t a n t i m p u t a b l e à l ' a t t i t ude des a u t o r i t é s de la F é d é r a t i o n de Russie 

( p a r a g r a p h e s 499 et su ivan ts c i -dessus) , la C o u r e s t ime q u e cet E t a t doit 

r e m b o u r s e r les frais e n c o u r u s pa r la C o u r tels q u e vent i lés ci-dessus et 

verser à ce t i t r e au budge t du Consei l de l 'Europe un m o n t a n t to ta l de 

1 580,70 E U R . 

P A R C E S M O T I F S , LA C O U R 

1. Rejette, à l ' u n a n i m i t é , l ' except ion p r é l i m i n a i r e du g o u v e r n e m e n t russe 

t i rée de l ' impossibi l i té d ' e x a m i n e r la p r é s e n t e r e q u ê t e au fond, ainsi 

que sa d e m a n d e d ' a n n u l a t i o n de la p r o c é d u r e m e n é e en l 'espèce 

( p a r a g r a p h e 289 ci-dessus) ; 

2. Rejette, p a r six voix con t r e une , l ' except ion p r é l i m i n a i r e du 

g o u v e r n e m e n t russe t i r ée du défaut d e sais ine de la C o u r pa r les 

cinq r e q u é r a n t s e x t r a d é s ( p a r a g r a p h e 297 ci-dessus) ; 

3. Rejette, p a r six voix con t r e une , l ' except ion p r é l i m i n a i r e du 

g o u v e r n e m e n t russe t i rée de l 'absence de r e p r é s e n t a t i o n en bonne et 

d u e forme des r e q u é r a n t s devan t la C o u r ( p a r a g r a p h e 315 ci-dessus) ; 

4. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu violat ion du droi t à la vie de 

M. Aziev au r e g a r d de l 'ar t ic le 2 de la C o n v e n t i o n ( p a r a g r a p h e 323 

ci-dessus) ; 

5. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu violat ion pa r la Géorg i e de 

l 'ar t icle 3 de la Conven t i on d a n s le chef des cinq r e q u é r a n t s ex t r adés 

( p a r a g r a p h e 353 ci-dessus) ; 

6. Dit, à l ' u n a n i m i t é , que les griefs t i rés des a r t ic les 2 et 3 de la 

Conven t ion , en t a n t qu ' i l s c o n c e r n e n t l ' ex t rad i t ion vers la Russie de 

M M . Issaïev, K h a n t c h o u k a ï e v , M a g o m a d o v , Kouch tanachv i l i et 

Margochvi l i , sont i ncompa t ib l e s ratione personae avec les disposi t ions 

de la Conven t i on ( p a r a g r a p h e 355 ci-dessus) ; 

7. Dit, à l ' u n a n i m i t é , qu ' i l n ' e s t pas nécessa i re de poursu iv re l ' e x a m e n 

des griefs t i rés des a r t ic les 2 et 3 de la C o n v e n t i o n , en t a n t qu ' i l s 

c o n c e r n e n t l ' ex t rad i t ion vers la Russie de M M . Khach iev et 

Ba ïmourza ï ev ( p a r a g r a p h e 357 ci-dessus) ; 

8. Dit, pa r six voix con t r e u n e , qu ' i l y a u r a i t v iola t ion pa r la Géorg ie de 

l 'ar t icle 3 de la C o n v e n t i o n si la décis ion d ' e x t r a d e r M. Guéloga ïev 

vers la Russ ie , pr ise le 28 novembre 2002, recevai t exécut ion 

( p a r a g r a p h e 368 ci-dessus) ; 
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9. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu violat ion pa r la Géorg i e de 

l 'ar t ic le 2 de la Conven t i on d a n s le chef des cinq r e q u é r a n t s e x t r a d é s 

( p a r a g r a p h e 372 ci-dessus) ; 

10. Dit, pa r six voix con t r e une , qu ' i l y a eu violat ion par la Géorg i e de 

l 'ar t icle 3 de la C o n v e n t i o n d a n s le chef de M M . C h a m a ï e v , Aziev, 

Khadj iev, Vissitov, Ba ïmourza ï ev , Khach iev , Guéloga ïev , 

M a g o m a d o v , Kouch tanachv i l i , Issaïev et K h a n t c h o u k a ï e v , en ra ison 

du t r a i t e m e n t qu ' i ls ont subi d a n s la nui t du 3 au 4 oc tobre 2002 

( p a r a g r a p h e 386 ci-dessus) ; 

11. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu violat ion pa r la Géorg i e de 

l 'ar t ic le 5 § 1 de la C o n v e n t i o n ( p a r a g r a p h e 407 ci-dessus) ; 

12. Dit, à l ' u n a n i m i t é , qu 'e l l e n ' a pas c o m p é t e n c e , dans le c ad re de la 

p r é s e n t e r e q u ê t e , pour e x a m i n e r le gr ief t i ré de l 'ar t icle 5 § 1 de la 

Conven t ion , en tan t qu ' i l conce rne la d é t e n t i o n de M M . Khach iev et 

Ba ïmourza ï ev a p r è s leur a r r e s t a t i o n en Russ ie , le 19 février 2004 

( p a r a g r a p h e 412 ci-dessus) ; 

13. Dit, à l ' u n a n i m i t é , qu ' i l y a eu violat ion par la Géorg ie de l 'ar t icle 5 § 2 

de la Conven t i on dans le chef de l ' ensemble des r e q u é r a n t s 

( p a r a g r a p h e 428 ci-dessus) ; 

14. Dit, à l ' u n a n i m i t é , qu ' i l n 'es t pas nécessa i re d ' e x a m i n e r le gr ief de 

M. Khadj iev, t i ré de l 'ar t icle 5 § 2 de la C o n v e n t i o n , sur le t e r r a i n de 

l 'ar t icle 6 § 3 de la C o n v e n t i o n é g a l e m e n t ( p a r a g r a p h e 429 ci-dessus) ; 

15. Dit, à l ' u n a n i m i t é , qu 'e l le n ' a pas c o m p é t e n c e p o u r e x a m i n e r le gr ief 

de M. Khadj iev, t i ré de l ' absence d ' i n t e r p r è t e lors d ' un i n t e r r o g a t o i r e 

à l 'hôpi ta l civil, en Géo rg i e , et du m a n q u e d ' i n fo rma t ions sur ' les 

accusa t ions po r t ées c o n t r e lui par les a u t o r i t é s géo rg i ennes 

( p a r a g r a p h e 430 ci-dessus) ; 

16. Dit, à l ' u n a n i m i t é , qu ' i l y a eu viola t ion pa r la Géorg ie de l 'ar t icle 5 § 4 

de la Conven t i on d a n s le chef de l ' ensemble des r e q u é r a n t s 

( p a r a g r a p h e 434 ci-dessus) ; 

17. Dit, pa r six voix con t r e une , qu ' i l y a eu violat ion pa r la Géorg i e de 

l 'ar t icle 13 combiné avec les ar t ic les 2 et 3 de la Conven t i on d a n s le 

chef de M M . C h a m a ï e v , Adaïev, Aziev, Khadj iev et Vissitov 

( p a r a g r a p h e 466 ci-dessus) ; 

18. Dit, à l ' u n a n i m i t é , qu ' i l n 'es t pas nécessa i re d ' e x a m i n e r le gr ief de 

M. Khadj iev, t i ré de sa r e m i s e aux au to r i t é s russes sans décision 

d ' un t r i b u n a l , sur le t e r r a i n des ar t ic les 2 § 1 de la C o n v e n t i o n et 4 

du Protocole n " 4 é g a l e m e n t ( p a r a g r a p h e 467 ci-dessus) ; 
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19. Dit, pa r six voix con t re une , qu ' i l y a eu violat ion p a r la Géorg i e de 

l 'ar t icle 34 de la Conven t i on d a n s le chef de M M . C h a m a ï e v , Aziev, 

Khadj iev et Vissi tov ( p a r a g r a p h e 479 ci-dessus) ; 

20. DU, à l ' u n a n i m i t é , qu 'e l l e n ' a pas c o m p é t e n c e pour e x a m i n e r le grief 

t i ré de l 'ar t ic le 3 de la C o n v e n t i o n , en t a n t qu ' i l c o n c e r n e le t rans fe r t 

des r e q u é r a n t s e x t r a d é s pa r les a u t o r i t é s russes en Russie 

( p a r a g r a p h e 488 ci-dessus) ; 

21 . DU, à l ' u n a n i m i t é , qu 'e l l e n ' a pas c o m p é t e n c e pour c o n n a î t r e du grief 

t i ré de l 'ar t icle 6 § 2 de la Conven t i on et d i r igé con t re la F é d é r a t i o n de 

Russie ( p a r a g r a p h e 489 ci-dessus) ; 

22. Dil, à l ' u n a n i m i t é , qu 'e l le n ' a pas c o m p é t e n c e pour e x a m i n e r les 

griefs soulevés le 27 oc tob re 2003 p a r M . Khadj iev c o n t r e la 

F é d é r a t i o n de Russie ( p a r a g r a p h e 490 ci-dessus) ; 

23 . Dit, à l ' u n a n i m i t é , que la F é d é r a t i o n de Russie a m é c o n n u ses 

ob l iga t ions décou lan t de l 'ar t ic le 38 § 1 a) de la Conven t ion 

( p a r a g r a p h e 504 ci-dessus) ; 

24. Dit, pa r six voix con t r e une , qu ' i l y a eu violat ion p a r la F é d é r a t i o n de 

Russie de l 'ar t icle 34 de la Conven t i on d a n s le chef des cinq 

r e q u é r a n t s e x t r a d é s vers ce pays le 4 oc tobre 2002 et des deux 

r e q u é r a n t s a r r ê t é s pa r les a u t o r i t é s russes le 19 février 2004 

( p a r a g r a p h e 518 ci-dessus) ; 

25. Dit, pa r six voix con t r e u n e , q u e le cons ta t d ' une viola t ion potent ie l le 

de l 'ar t icle 3 fournit en soi une sa t i s fac t ion équ i t ab l e suffisante à 

M. Gué loga ïev pour le d o m m a g e mora l qu ' i l a pu subir 

( p a r a g r a p h e 526 ci-dessus) ; 

26. Dit, 

pa r six voix con t re une , 

a) que la Géorg ie doit ve r se r aux r e q u é r a n t s , d a n s les t rois mois à 

c o m p t e r du j o u r où l ' a r rê t se ra devenu défini t i f c o n f o r m é m e n t à 

l 'ar t ic le 44 § 2 d e la C o n v e n t i o n , les s o m m e s s u i v a n t e s , à conver t i r 

en laris géorg iens au t a u x appl icable à la d a t e du v e r s e m e n t : 

i. à M M . C h a m a ï e v , Aziev, Khadj iev et Vissi tov, e x t r a d é s le 

4 oc tobre 2002, 8 000 E U R (huit mille euros) chacun pour 

d o m m a g e m o r a l , en ra i son d e la viola t ion des a r t ic les 3, 5 §§ 2 et 

4, et 13 combiné avec les a r t ic les 2 et 3 de la C o n v e n t i o n , 

ii. à M. Adaïev, e x t r a d é le 4 oc tobre 2002, 6 000 E U R (six mille 

euros) pour d o m m a g e mora l , en raison de la violat ion des 

ar t ic les 5 §§ 2 et 4, et 13 combiné avec les a r t ic les 2 et 3 de la 

Conven t ion , 
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iii. à M M . Issaïev, Kouch tanachv i l i , K h a n t c h o u k a ï e v , 

M a g o m a d o v , Gué loga ïev , Khach iev (Elikhadjiev, Moulkoïcv) et 

Ba ïmourza ï ev (Alkhanov) , 4 0 0 0 E U R ( q u a t r e mille euros) 

chacun pour d o m m a g e mora l , en raison de la violat ion des 

a r t ic les 3 et 5 §§ 2 et 4 de la Conven t ion , 

iv. à M M . C h a m a ï e v , Aziev, Khadj iev et Vissi tov, e x t r a d e s le 

4 oc tobre 2002, 3 000 E U R (trois mille euros) c h a c u n p o u r le 

d o m m a g e mora l r é s u l t a n t de la m é c o n n a i s s a n c e de l 'ar t ic le 34 

de la Conven t ion , 

v. tou t m o n t a n t pouvan t ê t r e dû au t i t r e de l ' impôt su r lesdi tes 

s o m m e s ; 

à l ' u n a n i m i t é , 

b) q u e la Géorg i e doit ve r se r à M. Margochvi l i , d a n s les t rois mois à 

c o m p t e r du j o u r où l ' a r rê t se ra devenu définit if c o n f o r m é m e n t à 

l 'ar t icle 44 § 2 de la Conven t ion , 2 5 0 0 E U R (deux mille cinq cen t s 

euros) pour d o m m a g e m o r a l , en ra ison d e la violat ion de l 'ar t icle 5 

§§ 2 et 4 de la C o n v e n t i o n , à conver t i r en laris géorg iens au t aux 

appl icab le à la d a t e d u v e r s e m e n t , ainsi q u e tou t m o n t a n t pouvan t 

ê t r e dû au t i t r e de l ' impôt sur lad i te s o m m e ; 

p a r six voix con t r e une , 

c) q u e la Géorg i e doit ve r se r a u x r e q u é r a n t s , d a n s les t rois mois à 

c o m p t e r d u j o u r où l ' a r rê t s e r a devenu défini t i f c o n f o r m é m e n t à 

l 'ar t ic le 44 § 2 de la C o n v e n t i o n , une s o m m e de 4 0 0 0 E U R ( q u a t r e 

mille euros) pour frais et d é p e n s , plus tout m o n t a n t pouvan t ê t r e dû 

au t i t re de l ' impôt , à conver t i r en laris géorg iens au t aux appl icable à 

la d a t e du v e r s e m e n t ; 

d) q u ' à c o m p t e r de l ' exp i ra t ion desd i t s délais et j u squ ' au v e r s e m e n t , 

les m o n t a n t s s u s m e n t i o n n é s se ron t à ma jo re r d ' un i n t é r ê t s imple à 

un taux égal à celui de la facilité de prê t m a r g i n a l de la B a n q u e 

c e n t r a l e e u r o p é e n n e appl icab le p e n d a n t c e t t e pé r iode , a u g m e n t é d e 

trois points de p o u r c e n t a g e ; 

27. Dit, pa r six voix con t re u n e , 

a) q u e la F é d é r a t i o n de Russie doit verser , d a n s les t ro is mois à 

c o m p t e r du j o u r où l ' a r rê t se ra devenu définit if c o n f o r m é m e n t à 

l 'ar t icle 44 § 2 de la Conven t ion , les s o m m e s su ivan tes , à conver t i r 

en roubles russes au t a u x appl icable à la d a t e du v e r s e m e n t : 

i. à M M . C h a m a ï e v , Aziev, Khadj iev, Adaïev et Vissi tov, e x t r a d é s 

le 4 oc tobre 2002, et à M M . Khach iev (Elikhadjiev, Moulkoïev) et 

Ba ïmourza ï ev (Alkhanov) , a r r ê t é s en Russ ie le 19 février 2004, 

6 000 E U R (six mille euros) chacun pour le d o m m a g e mora l 

r é s u l t a n t de la m é c o n n a i s s a n c e de l 'ar t icle 34 de la C o n v e n t i o n , 
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ii. une s o m m e de 2 000 E U R (deux mil le euros ) à ces r e q u é r a n t s 

pour frais et d é p e n s , 

iii. tou t m o n t a n t pouvan t ê t r e dû au t i t r e de l ' impôt sur lesdites 

s o m m e s ; 

b) q u ' à c o m p t e r de l ' expi ra t ion dttdit déla i et j u s q u ' a u v e r s e m e n t , 

ces m o n t a n t s se ron t à ma jo re r d ' un i n t é r ê t s imple à un t aux égal à 

celui de la facilité de p rê t m a r g i n a l de la B a n q u e c e n t r a l e e u r o p é e n n e 

appl icable p e n d a n t ce t t e pé r iode , a u g m e n t é de trois points de 

p o u r c e n t a g e ; 

28. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sa t is fact ion équ i t ab l e pour le 

29. DU, à l ' u n a n i m i t é , q u e la F é d é r a t i o n de Russ ie doi t ve r se r une s o m m e 

de 1 580,70 E U R (mille cinq cent q u a t r e - v i n g t s eu ros so ixante-dix 

c e n t i m e s ) au b u d g e t d u Conse i l de l 'Eu rope , au t i t r e des frais d e 

f o n c t i o n n e m e n t de la C o u r , d a n s les t rois mois à c o m p t e r du j o u r où 

l ' a r rê t s e r a d e v e n u défini t i f c o n f o r m é m e n t à l 'ar t icle 44 § 2 de la 

Conven t i on ( p a r a g r a p h e 536 c i -dessus) . 

Fai t en f rançais , puis c o m m u n i q u é pa r écri t le 12 avril 2005, en 

appl ica t ion de l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

Au p ré sen t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

C o n v e n t i o n et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion d i s s iden te de 

M. Kovler . 

su rp lus ; 

S . DOLLÉ 

Greffière 

J . -P . COSTA 

Prés iden t 

J . -P .C . 

S . D . 
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O P I N I O N D I S S I D E N T E D E M . L E J U G E K O V L E R 

J e r e g r e t t e de ne pas pouvoir p a r t a g e r c e r t a i n e s conclusions de la 

majorité de la c h a m b r e d a n s le p r é sen t a r r ê t , qui me pa ra î t assez a m b i g u . 

Dès le d é b u t de l ' examen de l 'affaire, n o t a m m e n t à p a r t i r de 

l ' appl ica t ion, le 4 oc tobre 2002, de l 'ar t icle 39 du r è g l e m e n t de la C o u r 

( « m e s u r e s p rov iso i res») , la p r o c é d u r e a é té e n t a c h é e de p lus i eu r s 

i r r é g u l a r i t é s : les r e p r é s e n t a n t e s des r e q u é r a n t s ont s c i e m m e n t fourni 

des faux n o m s p o u r les r e q u é r a n t s ; la na t iona l i t é de c e r t a i n s d ' e n t r e eux 

s'est révélée i n c e r t a i n e ; les pouvoirs des r e p r é s e n t a n t e s soumis le 

22 n o v e m b r e 2002 au nom des cinq r e q u é r a n t s e x t r a d é s ne 

m e n t i o n n a i e n t q u e la G é o r g i e c o m m e E ta t dé fendeur , e tc . 

En effet, selon les confessions des avoca tes diffusées par la presse 

g é o r g i e n n e et russe et r e p r o d u i t e s d a n s leurs i n t e rven t ions u l t é r i e u r e s , y 

compr i s devant ht Cour , leurs c l ients ont induit en e r r e u r les 

i nves t i ga t eu r s en Géorg ie et en Russie : pour évi ter l ' ex t rad i t ion , ils ont 

r ecouru au « s t r a t a g è m e des faux n o m s » (voir la r e t r a n s c r i p t i o n des 

confessions de M' Gaba ïdzé d a n s la décis ion sur la recevabi l i t é ) , 

i n v e n t a n t les n o m s de famille, les ad res ses , les d a t e s de na i s sance , ce qu i 

a e m p ê c h é l ' é t ab l i s sement de leur iden t i t é devant no i re Cour . O r 

l 'ar t icle 35 § 2 a) de la Conven t i on d i s p o s e : « L a C o u r ne r e t i en t a u c u n e 

r e q u ê t e individuel le i n t rodu i t e en appl ica t ion de l 'ar t icle 34, lo rsque 

a) elle est a n o n y m e (...)» J e c i tera i à ce sujet l 'avocat b r i t a n n i q u e Phil ip 

Leach qu i , e n t r e a u t r e s , a p r é s e n t é devan t la C o u r les p r e m i è r e s r e q u ê t e s 

di tes t c h é t c h è n e s sans q u ' a u c u n p r o b l è m e d ' i r r é g u l a r i t é p r o c é d u r a l e 

n ' a p p a r a i s s e : « ' f ou l e r e q u ê t e i n t rodu i t e a u p r è s de la C o u r e u r o p é e n n e 

doit i nd ique r l ' iden t i t é du r e q u é r a n t (ar t ic le 35 § 2 a ) ) . D a n s le cas 

c o n t r a i r e , elle peut ê t r e déc la rée i r recevable pour ce seul mot i f .» (Phi l ip 

Leach, Taking a Case to the European Court ofHuman Rights, Londres , 2001 , 

p. 85). Nous avons imposé aux deux g o u v e r n e m e n t s des règles assez 

s t r i c tes q u a n t au respec t des fo rmal i t és p rocédu ra l e s . La r i g u e u r d e la 

p r o c é d u r e et le pr inc ipe d ' éga l i t é des a r m e s ex igea ien t la m ê m e a t t i t u d e 

envers les r e p r é s e n t a n t s des r e q u é r a n t s . O r j e n ' a i pas t rouvé d a n s l ' a r rê t 

de ra i sons conva incan te s pour just if ier une telle indu lgence . Il résu l te de 

celle-ci q u e , m ê m e au m o m e n t d ' a d o p t e r son a r r ê t , la C o u r est c o n t r a i n t e 

de m e n t i o n n e r parfois des doub les n o m s cl d ' év i te r s o i g n e u s e m e n t 

d ' évoque r la na t i ona l i t é de tel ou tel r e q u é r a n t . 

La ques t i on des pouvoirs des avoca tes a p p a r a î t d a n s l 'arrêt encore plus 

mys t é r i euse . D ' a p r è s le p a r a g r a p h e 14 de l ' a r r ê t , « [ l ]e 22 oc tobre 2002, 

une r e q u ê t e au nom de t re ize r e q u é r a n t s , d i r igée con t r e la Géorgie et la 

Russie, a é té déposée pa r les r e p r é s e n t a n t e s des in té ressés c o n f o r m é m e n t 

à l 'ar t icle 47 du r è g l e m e n t » . C 'es t s e u l e m e n t un mois plus t a r d q u e les 

avoca tes «envoyè ren t par té lécopie des pouvoirs les hab i l i t an t à 
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r e p r é s e n t e r devan t la C o u r les r e q u é r a n t s e x t r a d é s . Ces pouvoirs , qui 

m e n t i o n n e n t la Géorgie comme. E t a t dé f endeu r , a u r a i e n t é té s ignés pa r les 

m e m b r e s de la famille et les p roches des r e q u é r a n t s vivant en Russ ie» 

( p a r a g r a p h e 225). En jus t i f i an t ce déca lage p a r « d e s condi t ions 

d ' e x t r ê m e u r g e n c e non i m p u t a b l e s aux i n t é r e s s é s » ( p a r a g r a p h e 312) , la 

C o u r d o n n e l ' impress ion de jus t i f i e r les i r r égu l a r i t é s c o m m i s e s pa r les 

avocats profess ionnels , pour conc lure q u e les r e q u é r a n t s « p e u v e n t passer 

[sic] pour ê t r e v a l a b l e m e n t r e p r é s e n t é s » . C o m m e peuven t passe r pour 

valables les a f f i rmat ions « c o n t r a d i c t o i r e s » (pour ne pas d i re plus) des 

avoca tes q u a n t aux s i g n a t u r e s . La décision sur la recevabi l i té reprodui t 

u n e l égende d igne d ' un r o m a n pol ic ier : «Les s i g n a t u r e s sur les pouvoirs 

a u r a i e n t é té apposées pa r les r e q u é r a n t s [notons b i e n : déjà e x t r a d é s ] eux-

m ê m e s le 22 n o v e m b r e 2002 et o b t e n u e s à l 'aide des p e r s o n n e s d 'or ig ine 

t c h é t c h è n e vivant en Russie ou, d a n s ce r t a in s cas , apposées par les 

m e m b r e s de la famille de ces r e q u é r a n t s vivant en Russ ie .» C'est 

s e u l e m e n t lo rsque le r a p p o r t d ' expe r t i s e g r apho log ique a d é m o n t r é que 

les pouvoirs n ' ava ien t pas é té s ignés pa r les r e q u é r a n t s e x t r a d é s q u ' u n e 

des avoca tes a enfin reconnu avoir «fait appe l à leurs p a r e n t s et p roches , 

a u t e u r s des s i g n a t u r e s » ( p a r a g r a p h e 231 d e l ' a r r ê t ) . J e r e g r e t t e q u e la 

c h a m b r e n 'a i t pas t enu c o m p t e de la j u r i s p r u d e n c e de la C o u r q u a n t à 

l ' i r recevabi l i té des r e q u ê t e s abusives (voir, mutatis mutandis, Stamoulakatos 

c. Royaume-Uni (déc.) , n" 27567/95 , 9 avril 1997), y compr i s pour 

« d é f o r m a t i o n dé l ibérée des fai ts» (deliberale misrepresentation), selon 

l ' express ion de K a r e n Rcid ( K a r e n Reid , A Practitioner's Guide to the 

European Convention on Human Rights, Londres , 1998). 

Si j e m ' a t t a r d e sur ces faits r e g r e t t a b l e s , c 'est pour r a p p e l e r que 

c h a q u e r e q u é r a n t ou son (sa) r e p r é s e n t a n t ( e ) s ignen t un fo rmula i re de 

r e q u ê t e c o m p o r t a n t la déc la ra t ion su ivan te : «Je déc la re en tou te 

conscience et loyauté q u e les r e n s e i g n e m e n t s qu i f igurent sur la p r é s e n t e 

formule de r e q u ê t e sont exac t s .» Us a t t e s t e n t ainsi q u e les in format ions 

fournies sont vé r id iques , sous pe ine de t o m b e r sous le coup de l 'ar t icle 35 

de la C o n v e n t i o n - la C o u r pouvan t à tout stade d e la p r o c é d u r e déc l a r e r 

i r recevable une r e q u ê t e abusive ( p a r a g r a p h e s 3 et 4 de l 'ar t ic le 35 de la 

Conven t ion ) - ou d ' i ndu i r e la C o u r à r ecour i r dès le d é b u t aux m e s u r e s 

d ' i n s t ruc t ion p révues pa r l 'ar t ic le 42 du r è g l e m e n t . 

Ne s o u h a i t a n t pas « p a s s e r p o u r » m o r a l i s a t e u r , j e voudra is ê t r e b ien 

compr i s d a n s m a d é m a r c h e : le respec t m i n u t i e u x d e tous les dé ta i l s de la 

p r o c é d u r e p a r l ' a rb i t r e sévère qu ' e s t la C o u r est la clé du bien-fondé de 

son j u g e m e n t . Si d a n s un j e u l ' a rb i t re fait u n e concession à une pa r t i e , 

les a u t r e s s ' imag inen t l ibres de m a n œ u v r e r à l eur guise : la p r é s e n t e 

affaire est p le ine de p reuves en ce sens . 

C o n t r a i n t de m ' e x p r i m e r sur le fond de l 'affaire m a l g r é m a ferme 

convict ion q u e la r e q u ê t e est i r recevable pa rce q u ' a n o n y m e et abusive, j e 

t iens à préc iser b r i è v e m e n t m a posi t ion. 
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J e p a r t a g e les conclusions de mes col lègues su r l ' absence de viola t ion de 

l 'ar t icle 3 p a r la Géorg ie d a n s le c h e f d e s cinq r e q u é r a n t s e x t r a d é s et sur le 

fait qu ' i l n 'es t pas nécessa i re de poursu iv re l ' e x a m e n des griefs t i rés des 

a r t ic les 2 et 3 en t a n t qu ' i l s c o n c e r n e n t l ' ex t r ad i t ion vers la Russie de 

M M . Khach iev et Ba ïmourza ïev . En r evanche , j e ne puis a d m e t t r e qu ' i l y 

a u r a i t v iola t ion de l 'ar t icle 3 si la décision d ' e x t r a d e r M. Gué loga ïev vers 

la Russie recevai t exécu t ion . A m o n avis, ce t t e conclusion, fondée sur des 

spécu la t ions d ' o rd re factuel (la « s i t ua t ion g é n é r a l e en T c h é t c h é n i e » telle 

que déc r i t e aux p a r a g r a p h e s 364 et 366) et j u r i d i q u e ( i n t e r p r é t a t i o n assez 

superficiel le de la val idi té de l ' a r rê t de la C o u r cons t i tu t ionne l l e de la 

Russie du 2 février 1999), repose auss i sur un j u g e m e n t de va leu r 

c o n c e r n a n t la p r é t e n d u e agg rava t ion de la s i tua t ion d a n s la région 

( p a r a g r a p h e 367) et ne t rouve a u c u n e just if icat ion d a n s la j u r i s p r u d e n c e 

de la C o u r . D a n s l ' a r rê t Mehemi (n 1), la C o u r a cons t a t é u n e violat ion 

po ten t i e l l e de l 'ar t icle 8 (droit au respec t de la vie pr ivée et famil iale) en 

cas d ' e x t r a d i t i o n du r e q u é r a n t ( lequel avai t des a t t a c h e s famil iales en 

F rance ) (Mehemi c. France (n" 1), a r r ê t du 26 s e p t e m b r e 1997, Recueil des 

arrêts et décisions 1997-VI), ce qui n 'es t pas le cas d a n s la p r é s e n t e affaire. 

Les seuls exemple s de c o n s t a t a t i o n d ' u n e viola t ion po ten t i e l l e de l 'ar t icle 3 

en cas d ' e x t r a d i t i o n ne conce rnen t à m a conna i s sance q u e l ' ex t rad i t ion 

vers un E t a t non s i gna t a i r e de la Conven t i on (Soering c. Royaume-Uni, 

a r r ê t du 7 ju i l le t 1989, série A n" 161 ; Cruz Varas et autres c. Suède, a r r ê t du 

20 m a r s 1991, sér ie A n " 201). 

La C o u r m a n q u e à m o n avis de ra i sons valables pour e s t i m e r « a v é r é » 

qu' i l y a u r a i t violat ion de l 'ar t icle 3 de la C o n v e n t i o n en cas d ' e x t r a d i t i o n 

du r e q u é r a n t vers un pays s igna ta i r e de la C o n v e n t i o n ayant fourni au 

g o u v e r n e m e n t géorg ien et à la C o u r tou tes les g a r a n t i e s de respec t de la 

Conven t i on vis-à-vis des r e q u é r a n t s , y compr i s de M. Gué loga ïev . 

Q u a n t aux é v é n e m e n t s de la nui t du 3 au 4 oc tobre 2002 (révol te des 

p r i sonn ie r s et r ép ress ion p a r les forces de l 'o rdre g é o r g i e n n e s ) , la C o u r , 

selon moi , a pris une posi t ion assez é t r a n g e en spécu lan t sur « l a 

vu lné rab i l i t é pa r t i cu l i è r e des r e q u é r a n t s » ( a r m é s , notons- le , de b r iques 

et de pièces mé ta l l iques ) et sur les « c r a i n t e s l ég i t imes qu ' i ls pouva ien t 

ép rouve r à l ' idée de leur e x t r a d i t i o n » . M ê m e si la C o u r « n e perd pas de 

vue q u e les a g e n t s p é n i t e n t i a i r e s et les m e m b r e s des forces spécia les ont 

eux auss i é té blessés d a n s la « l u t t e a u corps à co rps» avec les r e q u é r a n t s » 

et que q u a t r e des sept r e q u é r a n t s ont é té c o n d a m n é s le 25 n o v e m b r e 

2004, pa r le t r i buna l géorg ien , à une peine de deux ans et cinq mois 

d ' e m p r i s o n n e m e n t , elle cons t a t e n é a n m o i n s des «souff rances phys iques 

et mora l e s d ' une n a t u r e tel le qu 'e l les s ' ana lysen t en un t r a i t e m e n t 

i n h u m a i n » . D é s o r m a i s , la répress ion d ' une é m e u t e d a n s u n e pr i son 

r i sque d ' ê t r e c o n d a m n é e c o m m e d i sp ropor t ionnée . . . 

J e suis auss i obligé d ' avoue r q u e la logique su r laquel le repose le 

cons ta t de viola t ion de l 'ar t icle 34 pa r la Géorg i e m ' é c h a p p e : la Géorg ie 
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est-el le coupab le d 'avoir laissé p a r t i r l 'avion - avec les pe r sonnes 

e x t r a d é e s à bord - vers 19 h 10 (heu re de S t r a sb o u rg ) alors qu 'e l l e a reçu 

la not if icat ion formelle de l 'appl icat ion de l 'ar t icle 39 du r è g l e m e n t plus 

d 'une d e m i - h e u r e a p r è s ? Est-el le aussi coupab le de ce q u e la mission 

d ' e n q u ê t e en Russie n ' a pas eu lieu ( p a r a g r a p h e s 477-478)? J e renvoie 

pa r a i l leurs à l 'opinion d i s s iden te c o m m u n e aux j u g e s Cafi isch, T ü r m e n 

et m o i - m ê m e d a n s l 'affaire Mamatkoulov et Askarov c. Turquie ( [ G C ] , 

n"s 46827/99 et 46951/99, C E D H 2005-1), opinion d a n s laquel le nous 

m e t t o n s en cause la force obl iga to i re de m e s u r e s provisoires ind iquées 

par la Cour , telles que prévues a c t u e l l e m e n t à l 'ar t icle 39 du r è g l e m e n t , 

n o t a m m e n t au p a r a g r a p h e 3, dont la vers ion française par le de « m e s u r e s 

provisoires r e c o m m a n d é e s (...) ». 

Le cons ta t de violat ion de l 'ar t icle 34 de la Conven t i on p a r la Russ ie 

découle à m o n avis de l ' i n t r ans igeance m u t u e l l e des posi t ions de la C o u r 

et du g o u v e r n e m e n t russe . La C o u r se r e t r a n c h e d e r r i è r e l 'opt ion Orhan, 

cons i s tan t à af f i rmer q u e « [1 ' ]appréciat ion d e l ' au then t i c i t é d ' une r e q u ê t e 

rei [ève] de la c o m p é t e n c e exclusive de la C o u r et non de celle d 'un 

g o u v e r n e m e n t » (Orhan c. Turquie, n" 25656/94, a r r ê t du 18 j u i n 2002 ; 

p a r a g r a p h e 513 du p ré sen t a r r ê t ) . Q u a n t au g o u v e r n e m e n t , il ne 

reconna î t pas les pouvoirs des « p r é t e n d u e s r e p r é s e n t a n t e s » et s 'oppose à 

leur accès a u p r è s des r e q u é r a n t s . Il est r e g r e t t a b l e que les dé fau t s de 

r i g u e u r ( m e n t i o n n é s ci-dessus) d a n s la p r o c é d u r e devan t la C o u r a ien t 

e m p o i s o n n é le res te de l ' e x a m e n de l 'affaire. C h a q u e p a r t i e , m ê m e un 

g o u v e r n e m e n t dé f endeu r , a sa pa r t de d ign i té qu i m é r i t e le r e spec t . 

Ce la é t a n t , j e p a r t a g e p lus ieurs conclusions de la C o u r sur ce r t a ins 

m a n q u e m e n t s à coopére r du g o u v e r n e m e n t d é f e n d e u r russe d a n s 

l ' o rgan isa t ion d ' une miss ion d ' e n q u ê t e , mais j e ne souscris pas à la thèse 

du p a r a g r a p h e 500 selon laque l le « la réa l i sa t ion d ' u n e mission d ' e n q u ê t e 

déc idée pa r la C o u r (...) n 'est pas t r i b u t a i r e de l ' avancemen t d ' une 

p r o c é d u r e sur le p lan i n t e r n e ». J ' i m a g i n e mal la r éac t ion d ' un t r ibuna l 

na t i ona l si u n e dé léga t ion de la C o u r e u r o p é e n n e ar r ive dans sa ville en 

plein e x a m e n d ' une affaire et se m e t à i n t e r r o g e r les accusés. . . 

Enfin, en ce qui conce rne les s o m m e s a l louées aux r e q u é r a n t s pour le 

p r é t e n d u d o m m a g e mora l , j e t iens à r a p p e l e r q u e les d e u x g o u v e r n e m e n t s 

d é f e n d e u r s ont agi en conformi té avec la C o n v e n t i o n e u r o p é e n n e pour la 

répress ion du t e r r o r i s m e (1977) , la C o n v e n t i o n e u r o p é e n n e d ' e n t r a i d e 

jud ic ia i r e en m a t i è r e péna le (1959) , sans oubl ie r la C o n v e n t i o n de Minsk 

(1993) , m e n t i o n n é e clans l ' a r rê t , qui e n g a g e n t les E t a t s c o n t r a c t a n t s à 

r e spec t e r ces d isposi t ions conven t ionne l l es . J e d o u t e fort q u e les 

c o n t r a i n t e s décou l an t de ces i n s t r u m e n t s doivent ê t r e i n t e r p r é t é e s 

c o m m e cause d ' un d o m m a g e mora l occas ionné à ceux qui re lèvent de ces 

convent ions . C 'es t pour c e t t e ra i son q u e , c o m m e d a n s l 'affaire Mamalkoulov 

et Askarov, j ' e s t i m e suffisant le cons ta t d 'une viola t ion (pour a u t a n t qu ' i l y en 

ai t une) c o m m e sa t is fac t ion équ i t ab l e dans un cas de ce g e n r e . 
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SUMMARY1 

Conditions of extradition and detention 

Article 3 

Extradition - Impossibility of contacting applicants after their extradition - Inhuman 
treatment - Conditions of execution of extradition orders problematical in themselves -
Applicants not informed of their extradition - Conditions of their removal with a view to 
extradition 

Article 5 § 2 

Information on reasons for arrest - Detention with a view to extradition 

Article 5 § 4 

Lodging of appeal - Detention with a view to extradition - Applicant not informed of 
extradition proceedings against him - Lack of access to extradition case file 

Articles 3 and 6 

Applicants held in secret, without contact with their representatives before the Court - Material 
impossibility of adjudicating between parlies' assertions and establishing fads in situ -
Examination of compliance with Articles 34 and 38 § 1 (a) 

Article 13 

Effective remedy - Extradition - Extradition order not served on applicants and their lawyers -
Brevity of period between adoption of decision and its execution 

Article 34 

Hindrance of right of individual application - Extradition executed in spite of interim measure 
indicated by the Court to suspend such action - Applicants' representatives before the Court 
deprived of all contact with applicants - Non-compliance by Slate with undertakings given to 
the Court 

Article 38 § 1 (a) 

Necessary facilities for effective conduct of investigation by the Court - Refusal to authorise 
contact with applicants - Domestic proceedings pending 

* 
* * 

1. This summary by ihc Registry does not bind the Court. 
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Arrested in Georgia in August 21)02 Cor, inter alia, illegally crossing the border, the 
applicants were placed in pre-trial detention. As charges had been brought against 
them in Russia for various offences, including one which was subject to the death 
penalty, the Russian authorities requested their extradition. Having sought 
assurances concerning the applicants' fate, the Georgian authorities received 
guarantees that they would not he sentenced to death - given the moratorium on 
the death penalty that had been in force in that country for the previous six years 
and the Constitutional Court's judgment forbidding courts from imposing such a 
sentence - or tortured or ill-treated. In October 2002 the Georgian authorities 
agreed to the extradition of five of the applicants. Special forces intervened to 
remove eleven detainees from their cell with a view to the extradition of four of 
their number, using force in circumstances which gave rise to differing accounts 
before the Court; prison staff had earlier peacefully invited the detainees to leave 
the cell. Five applicants were handed over to the Russian authorities on 4 October 
2002, in spite of the indication by the Court under Rule 39 of the Rules of Court to 
the effect that the extradition should be provisionally suspended. In Russia, the 
extradited applicants were held in solitary confinement. The authorities refused 
to allow the applicants' representatives before the Court to visit them. The Court 
obtained guarantees from the Russian Government concerning the applicants and 
an undertaking that it could have unhindered access to them, through 
correspondence and a possible fact-finding visit. In consequence, the interim 
measure indicated to Georgia was lifted. The Court informed the Russian 
Government, under the above-mentioned Rule 39, that it was desirable, with a 
view to the hearing before it, to enable the applicants' lawyers to meet them in 
prison. The Russian Government failed to comply with this interim measure and 
challenged the validity of the lawyers' authorities to act. The extraditions of the 
other applicants, agreed to by the Georgian authorities in November 2002, were 
suspended or set aside by the courts. In February 2004 two applicants who had 
disappeared in Tbilisi were arrested by the Russian authorities. The Court 
decided to carry out a fact-finding visit to Georgia and Russia. Only the Georgian 
part of the visit could be conducted, given the reluctance of the Russian authorities, 
which refused to allow a delegation from the Court to meet the extradited 
applicants as long as the criminal proceedings against them were still pending. 

Held 
Preliminary objections: The Russian Government claimed, in particular, that the 
extradited applicants had not applied to the Court and that they were not properly 
represented before the Court. The objections were dismissed. 
(1) Articles 2 and 3: (a) Alleged risk of being sentenced to the death penalty and 
of ill-treatment following extradition lo Russia: The extraditions had been agreed 
to on the basis of specific assurances that the applicants would he protected from 
this risk, provided in respect of each applicant by the Russian Procurator-General, 
and there was nothing which could have given the Georgian authorities grounds to 
doubt their credibility. They had only agreed to the extradition of those applicants 
whose identity could be proved and who had apparently been in possession of 
Russian passports at the time of their arrest; furthermore, the applicants had not 
been sentenced to death in Russia. Nor had they been subjected to treatment 
contrary to Article 3 following their extradition, and the two individuals from the 



SHAMAYEV AND OTHERS v. GEORGIA AND RUSSIA JUDGMENT 157 

group who had been in correspondence with the Court after their extradition had 
not complained of such ill-treatment. Admittedly, the majority of the applicants 
had been unable to inform the Court or their representatives about their 
situation in Russia. Their representatives, who had not been authorised to 
contact them, despite the Court's decision in this connection, had relied on the 
fact of violence against individuals of Chechen origin, but had merely referred to 
the general context of the armed conflict in the Chechen Republic. The evidence 
submitted by them did not establish that the applicants' personal situation was 
likely to expose them to the risk of t reatment contrary to Article 3. A mere 
possibility of ill-treatment was not in itself sufficient to give rise to a breach of 
that Article, especially as the Georgian authorities had obtained assurances from 
their Russian counterparts against such a possibility. 
Conclusion: no violation of Article 3 by Georgia in respect of the five extradited 
applicants (unanimously). 
(b) The Court examined the case of the applicant against whom an extradition 
order to Russia had been signed in November 2002 (and subsequently suspended) 
and could be executed at the close of proceedings which were ongoing. The Court 
considered, in the light of the evidence concerning the situation subsequent to 
November 2002 and contained in those documents that it had obtained of its own 
motion, that the assessments on which the decision to extradite this applicant had 
been based no longer sufficed to exclude all risk of ill-treatment prohibited by 
Article 3 being inflicted on him in the event of enforcement. 
Conclusion: there would be a violation by Georgia of Article 3 if the extradition 
order were to be executed (six votes to one). 
(c) It was not possible to assert that, when the Georgian authorities took their 
decision, there had been serious and well-founded reasons for believing that 
extradition would expose the applicants to a real risk of extra-judicial execution. 
Conclusion: no violation of Article 2 by Georgia in respect of the five extradited 
applicants (unanimously). 
(d) Use of physical force to remove certain applicants from their cell with a view 
to their extradition: The applicants had put up resistance to their removal, and 
had been armed, inter alia, with bricks and pieces of metal. Accordingly, the 
intervention of fifteen members of the special forces, armed with truncheons, 
could reasonably have been considered necessary to ensure safety and order. 
However, the atti tude of the authorities and the manner in which they had 
managed the extradition execution procedure, leaving the applicants in 
ignorance until the last moment of the measure which was about to be 
implemented against them, and using deception to persuade them to leave their 
cell, had incited the applicants to resist. The recourse to physical force could not be 
considered justified by the prisoners' conduct. Having regard to the lack of 
procedural guarantees and the ignorance in which the applicants had been kept 
as to their fate, and the distress and uncertainty to which they had been 
subjected without good reason, the manner in which the Georgian authorities 
enforced the extradition orders in itself raised a problem under Article 3. In 
addition to this mental suffering, serious injuries had been inflicted on some of 
the applicants by the special forces, which had not given rise to appropriate 
medical t reatment in good time. This physical and mental suffering had been of 
such a nature as to amount to inhuman treatment . 
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Conclusion: violation of Article 3 by Georgia in respect of eleven applicants (six 
votes to one). 
(2) Article 5 § 1: The pre-trial detention and the detention pending the 
extradition proceedings had partly overlapped. However, the fact that 
proceedings were conducted concurrently could not in itself warrant the 
conclusion that there was abuse, for purposes relating to national law, of the 
extradition proceedings. The detention had always been governed by the 
exceptions set out in Article 5 § 1 (c) and (I) and had not been unlawful. 
Conclusion: no violation by Georgia (unanimously). 
(3) Article 5 §§ 2 and 4: The applicants had not been informed that they were 
being detained pending extradition, and their lawyers had been denied access to 
the case files concerning extradition. The applicants' right to appeal against their 
detention had thus been deprived of all substance. 
Conclusion: violation by Georgia in respect of all the applicants (unanimously). 
(4) Article 13 in conjunction with Articles 2 and 3: The competent authorities had 
not taken steps to protect the applicants' right to be informed of the extradition 
measure against them on 2 October 2002. They had not informed the applicants -
extradited two days later - and their lawyers of the extradition orders, and had 
unjustifiably hindered the exercise of the right of appeal that should, at least in 
theory, have been available to them, thus depriving them of the possibility of 
submitting" their complaint to a national authority. It was unacceptable for a 
person to learn that he was to be extradited only moments before being taken to 
the airport, when his reason for fleeing the receiving country had been his fear of 
treatment contrary to Article 2 or Article 3. 

Conclusion: violation by Georgia in respect of the five extradited applicants (six 
votes to one). 
(5) Article 34 (Georgia): Following their extradition, the applicants had been held 
in isolation and had been unable to contact their representatives before the Court. 
The Russian authorities had not permitted the latter to visit them in spite of the 
Court 's specific indication on this subject. The Court had been unable to carry out 
its fact-finding visit to Russia and, on the sole basis of a few written 
communications with the extradited applicants, had not been in a position to 
complete its examination of the merits of their complaints against Russia. The 
gathering of evidence had thus been hindered. Those difficulties had seriously 
obstructed the extradited applicants' exercise of their right under Article 34. In 
failing to abide by the indication given by the Court concerning suspension of the 
extradition, Georgia had failed to discharge its obligations. 

Conclusion: violation in respect of four applicants (six votes to one). 
The extradited applicants alleged that there had been a violation of Article 3 and 
Article 6 §§ 1 and 3 by Russia, a State in which they had been kept in conditions of 
isolation and in which the Court had been unable to ascertain the facts of the case. 
The evidence in its possession did not enable it to adjudicate between the claims 
made by each of the parties concerning the alleged violation. The Court examined 
whether, by placing it in this situation, Russia had failed to discharge its 
obligations under Articles 34 and 38 § 1 (a). 
(6) Article 38 § 1 (a): In obstructing the Court 's fact-finding visit and denying it 
access to the applicants detained in Russia, primarily on the ground that criminal 
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proceedings were pending before the domestic courts, the Russian Government 
had unacceptably hindered the establishment of part of the facts in this case. 
Conclusion: failure by Russia to discharge its obligations (unanimously). 
(7) Article 34 (Russia): The Russian Government had failed to comply with the 
undertakings which they had given to the Court in November 2002 concerning 
access by the latter to the extradited applicants, who were being detained in 
secret. In spite of the measure indicated by the Court, the applicants' 
representatives had never been granted access to them. The Court itself had 
been refused permission to interview them. Given the inadequacy of the postal 
contact, effective examination of an appreciable portion of the applicants' case 
had been impossible, and the Russian Government had several limes expressed 
doubt as to the extradited applicants' intention to apply to the Court, and as to 
the authenticity of their application and of their representatives' authorities to 
act on their behalf. The Court itself had at tempted to contact the extradited 
applicants, but the response raised serious doubts as to their freedom to 
correspond with it without hindrance and to put forward their complaints in 
greater detail. 
Conclusion: violation in respect of seven applicants (six votes to one). 
Article 41: The Court made awards in respect of non-pecuniary damage and for 
costs and expenses. In addition, Russia was to reimburse the costs incurred by the 
( lourt on account of I he cancellation of the fact-finding visit. 
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In t h e c a s e o f S h a m a y e v a n d O t h e r s v. G e o r g i a a n d R u s s i a , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Second Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r J . - P . COSTA, President, 
M r A . B . BAKA, 
M r L . LOUCAIDES, 
M r K. JUNGWIERT, 
M r V. BUTKEVYCH, 
M r M. UGREK.HEI.IDZE, 
M r A. Knvu:.R,judges, 

and M r s S. DOLLE, Section Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on 15 M a r c h 2005, 
Del ivers the following j u d g m e n t , which was a d o p t e d on t h a t d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in an app l ica t ion (no. 36378/02) agains t 
G e o r g i a and the Russ i an Fede ra t i on lodged with the C o u r t u n d e r 
Art ic le 34 of the Conven t ion for t he P ro tec t ion of H u m a n Rights and 
F u n d a m e n t a l F r e e d o m s ("the C o n v e n t i o n " ) by t h i r t e e n na t iona l s of 
those S t a t e s , M r A b d u l - V a k h a b S h a m a y e v , M r Rizvan (or Rezvan) 
Vissi tov, M r K h u s e i n Aziev, M r Adlan (or Asian) Adaycv (or Adiev) , 
M r K h u s e i n Khadj iev, M r R u s l a n Gelogayev , M r A k h m e d M a g o m a d o v , 
M r K h a m z a t Issayev, M r Robinzon Margoshvi l i , M r Giorgi 
Kush lanashv i l i , M r A s l a m b e k K h a n c h u k a y e v , M r Is lam K h a s h i e v alias 
R u s t a m Elikhadjiev alias B e k k b a n Mulkoyev and Mr T i m u r (or Rus lan) 
B a y m u r z a y e v alias K h u s e i n A lkhanov (see p a r a g r a p h s 54 and 55 below) 
of C h e c h e n a n d Kis t 1 or igin (" the app l i can t s " ) , on 4 a n d 9 O c t o b e r 2002. 
T h e applicat ions of Mr Khanchukayev and Mr Ada\ ev r e a d i e d (he Court 
on 9 O c t o b e r 2002. T h e y w e r e j o i n e d to t he o t h e r app l i c an t s ' compla in t s , 
which were lodged on 4 O c t o b e r 2002. 

2. T h e app l i can t s , seven of w h o m had been g r a n t e d legal aid l imi ted to 
t he admiss ib i l i ty s t a g e , were r e p r e s e n t e d before the C o u r t by 
Ms L . M u k h a s h a v r i a and Ms M. Dzamukashv i l i ( au tho r i t i e s to act 
received on 9 O c t o b e r and 22 N o v e m b e r 2002) , lawyers who both worked 
for the associa t ion "Art ic le 42 of the C o n s t i t u t i o n " in Tbil is i . T h e above-
m e n t i o n e d seven app l i can t s w e r e a lso r e p r e s e n t e d by Ms N . Kin t surashv i l i , 
a lawyer work ing for the s ame associa t ion ( au tho r i t y d a t i n g from 4 Augus t 
2003) . T h e lawyers were ass is ted by M s V. Vandova , an adviser . 

3. T h e G e o r g i a n G o v e r n m e n t were r e p r e s e n t e d by M r L . Chelid/ .e , 
t h e n by Ms T. Burd ja l ian i , w h o was rep laced from 9 A u g u s t 2004 by 

1. A Chechen ethnic group living in Georgia. 

http://Ugrek.hei.idze
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Ms E. G u r e s h i d z e , G e n e r a l R e p r e s e n t a t i v e of the G e o r g i a n G o v e r n m e n t 
before t he C o u r t . T h e Russ ian G o v e r n m e n t were r e p r e s e n t e d by 
M r P. Laptev , R e p r e s e n t a t i v e of t he Russ ian F e d e r a t i o n at t h e C o u r t . 

4. T h e app l i can t s s u b m i t t e d , in pa r t i cu la r , tha t the i r t r ans f e r to the 
Russ ian a u t h o r i t i e s would be c o n t r a r y to Art ic les 2 a n d 3 of the 
C o n v e n t i o n . T h e y asked tha t the ex t r ad i t i on p roceed ings aga ins t t h e m 
be su spended , tha i the Russ ian a u t h o r i t i e s provide in fo rmat ion on what 
would h a p p e n to t h e m in Russ ia and tha t the i r c o m p l a i n t s u n d e r 
Ar t ic les 2, 3 , 6 and 13 of t h e Conven t i on be e x a m i n e d by the C o u r t . 

A. A d m i s s i b i l i t y p r o c e e d i n g s 

5. B e t w e e n 3.35 p .m. a n d 4.20 p .m. on 4 O c t o b e r 2002 the a p p l i c a n t s ' 
r e p r e s e n t a t i v e s sent t he C o u r t , t h r o u g h a ser ies of i n t e r r u p t e d faxes 
c o n t a i n i n g the n a m e s of eleven app l i can t s (Mr Adayev and 
M r K h a n c h u k a y e v were not m e n t i o n e d — see p a r a g r a p h 1 above) , a 
r e q u e s t for app l ica t ion of Rule 39 of t h e Rules of C o u r t . 

6. At 5 p .m. on the s a m e d a t e (8 p .m. in Tbi l is i ) , given tha t the 
P res iden t of the Second Sect ion was unava i lab le , the Vice-Pres iden t of 
t he Sect ion (Rule 12) dec ided to ind ica te to the G e o r g i a n G o v e r n m e n t , 
in app l i ca t ion of Rule 39, t h a t it would be in t h e i n t e r e s t s of t he pa r t i e s 
a n d the p rope r conduc t of the p roceed ings before the Cour l not lo 
e x t r a d i t e t he eleven app l i can t s lo Russ ia unt i l the C h a m b e r had had an 
o p p o r t u n i t y to e x a m i n e the appl ica t ion in the light of the in fo rmat ion 
which the G e o r g i a n G o v e r n m e n t would provide. T h e l a t t e r were invited 
to submi t in format ion on the g r o u n d s lor the app l i can t s ' ex t r ad i t i on and 
the m e a s u r e s tha t the Russ i an G o v e r n m e n t i n t e n d e d to t ake in the i r 
r ega rd should t he ex t r ad i t i on go a h e a d . It was also dec ided to give not ice , 
as a m a t t e r of urgency , of t he in t roduc t ion of the appl ica t ion and its object 
to t he Russ ian G o v e r n m e n t (Rule 40) . 

7. At 6 p .m. , the Regis t ry of t he C o u r t t e l ephoned the G e n e r a l 
R e p r e s e n t a t i v e of the G e o r g i a n G o v e r n m e n t , who was in S t r a s b o u r g on 
official bus iness , in o rde r to notify him of the in t roduc t ion of the 
app l ica t ion and of t he C o u r t ' s decision. A few m i n u t e s l a t e r his ass i s tan t 
t e l ephoned the Cour l front Tbilisi and asked that the n a m e s of the 
app l i can t s be d i c t a t ed to h im, which they we re . 

8. At 6.50 p .m. the Russ i an G o v e r n m e n t received a fax ind ica t ing the 
C o u r t ' s decis ion in respect of Russ ia , t o g e t h e r wi th the decision t a k e n in 
respect of Georg ia . 

9. It proved impossible to send the C o u r t ' s decis ion to t he Geo rg i an 
G o v e r n m e n t by fax. At the o t h e r end of the t e l ephone l ine, t he technica l 
staff at the Min is t ry of J u s t i c e , a p p a r e n t l y on duty , r e f e r r ed a l t e r n a t e l y to 
e lectr ic i ty p rob l ems and a lack of p a p e r in the fax m a c h i n e . 
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10. T h e G e n e r a l Represen ta t i ve of the Georg ian G o v e r n m e n t was re-
con tac ted . H e indicated tha i the C o u r t ' s message had been t r a n s m i t t e d to 
the G o v e r n m e n t and promised to take the necessary s teps to resolve the 
p rob lem with the fax line, refer r ing vaguely to a p rob lem beyond his control . 

11. At 7.45 p.m. , following the unsuccessful a t t e m p t s to send the fax, 
t he Regis t ry of t he C o u r t con t ac t ed t he D e p u t y M i n i s t e r of J u s t i c e with 
responsibi l i ty for ex t r ad i t i on m a t t e r s and for superv is ing t he Office of 
the G e o r g i a n G o v e r n m e n t ' s G e n e r a l R e p r e s e n t a t i v e before t he C o u r t , on 
his mobi le p h o n e , to inform him of t he p r o b l e m s e n c o u n t e r e d and to 
r e i t e r a t e t he C o u r t ' s decision. T h e D e p u t y Min i s t e r was told t h a t , in the 
absence of a funct ioning fax l ine, this c o m m u n i c a t i o n c o u n t e d as official 
not if icat ion of the C o u r t ' s decis ion. H e took note of t he decision and 
p romised to a t t e m p t to r e s to re the l ine. 

12. Following a connec t ion fa i lure at 7.56 p.m. , the l e t t e r s e t t i n g out 
t he C o u r t ' s decis ion went t h r o u g h at 7.59 p .m. (10.59 p .m. in Tbil is i) . 
Accord ing to t he ex t r ad i t i on p a p e r s , five of the app l i can t s were handed 
over to t he Russ i an a u t h o r i t i e s a t Tbil is i Ai rpor t at 7.10 p .m . (10.10 p .m. 
in Tbi l i s i ) . 

13. T h e appl ica t ion was a l loca ted to the Second Sect ion of the Cour t 
(Rule 52 § 1). W i t h i n t h a t Sect ion, the C h a m b e r t h a t would e x a m i n e the 
case (Art icle 27 § 1 of t he C o n v e n t i o n ) was cons t i t u t ed as provided in 
Rule 26 § 1. O n f! O c t o b e r 2002 the Vice-Pres ident of the Second Section 
in formed tha t C h a m b e r of his decis ion of 4 O c t o b e r 2002, which was 
approved . 

14. O n 22 O c t o b e r 2002, u n d e r Rule 47, an appl ica t ion aga ins t 
Georg i a and Russ ia was lodged on beha l f of t h i r t e e n app l i can t s by the i r 
r e p r e s e n t a t i v e s . 

15. O n 23 O c t o b e r 2002 the C o u r t asked the Russ ian G o v e r n m e n t to 
inform it of the n a m e and addres s of the d e t e n t i o n facilities in which the 
e x t r a d i t e d app l i can t s were be ing held. O n 1 N o v e m b e r 2002 the Russ ian 
G o v e r n m e n t asked the C o u r t for w r i t t e n a s su rances t h a t this in fo rmat ion 
would r e m a i n conf ident ia l and would not be imprope r ly d ivulged. 

16. O n 5 N o v e m b e r 2002 the C o u r t e x t e n d e d unt i l 26 N o v e m b e r 2002 
the i n t e r i m m e a s u r e in respect of the e ight app l i can t s d e t a i n e d in Tbilisi . 
It a lso dec ided to e x a m i n e , of i ts own mot ion u n d e r Ar t ic le 5 §§ 1,2 and 4 
of t he C o n v e n t i o n , which is the lex Specialis in m a t t e r s of d e t e n t i o n , the 
c o m p l a i n t s s u b m i t t e d by the app l i can t s u n d e r Art ic les 6 a n d 13, and to 
give not ice of the appl ica t ion to the r e sponden t G o v e r n m e n t s (Rule 54 
§ 2 (b)) . It f u r the r dec ided to give pr ior i ty to the appl ica t ion (Rule 41) 
and to m a k e the P r e s i d e n t of t he Sect ion personal ly respons ib le for 
p r o t e c t i n g the conf ident ia l i ty of any in fo rmat ion t h a t would be s u b m i t t e d 
by t h e Russ ian G o v e r n m e n t . T h e l a t t e r were t h e n re- invi ted to provide the 
a d d r e s s of t he d e t e n t i o n facili t ies in which t h e e x t r a d i t e d app l i can t s were 
being held and (he contact deta i ls of the i r lawyers. 
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17. O n 14 N o v e m b e r 2002, in condi t ions of s tr ict conf ident ia l i ty , the 
Russ i an G o v e r n m e n t c o m m u n i c a t e d the a d d r e s s of the e s t a b l i s h m e n t in 
which t he e x t r a d i t e d app l i can t s were be ing held. 

18. O n 19 N o v e m b e r 2002, at the C o u r t ' s r eques t , t he Russ ian 
G o v e r n m e n t gave u n d e r t a k i n g s to the C o u r t in connec t ion wi th all 
t h i r t e e n app l i can t s . In pa r t i cu l a r , they p romised tha t 

"(a) the death penalty [would] not he applied to them; 

(b) their safety and health |would be] protected; 

(c) they [would be] guaranteed unhindered access to medical t reatment and advice; 

(d) they [would be] guaranteed unhindered access to legal assistance and advice; 

(e) they [would be] guaranteed unhindered access to the Court and free 
correspondence with it; and 

(0 the Court [would have] unhindered access to the applicants, including through 
free correspondence with them and the possible organisation of a fact-finding mission". 

19. O n 20 N o v e m b e r 2002 M s N. D e v d a r i a n i , O m b u d s p e r s o n of the 
G e o r g i a n Republ ic , appl ied to jo in the p roceed ings as a th i rd pa r ty 
(Art icle 36 § 2 of t he C o n v e n t i o n ) . 

20. O n 23 and 25 N o v e m b e r 2002 the Georg i an G o v e r n m e n t r e q u e s t e d 
t h a t the i n t e r i m m e a s u r e be lifted, on t he g r o u n d tha t they had received 
the r equ i s i t e a s su r ances from the Russ ian G o v e r n m e n t as to the fu ture 
t r e a t m e n t of the e ight app l i can t s if they were e x t r a d i t e d . O n 
25 N o v e m b e r they also s u b m i t t e d p h o t o g r a p h s of the individuals 
conce rned . O n 26 Augus t 2003 the)- s u b m i t t e d p h o t o g r a p h s of t he cells in 
which the n o n - e x t r a d i t e d app l i can t s were t h e n be ing held. P h o t o g r a p h s of 
the e x t r a d i t e d app l i can t s were provided by the Russ ian G o v e r n m e n t on 
23 N o v e m b e r 2002 and on 22 J a n u a r y and 15 S e p t e m b e r 2003. 

21 . O n 26 N o v e m b e r 2002, in the light of the u n d e r t a k i n g s given by the 
Russ i an G o v e r n m e n t on 19 N o v e m b e r 2002, and considering- that the 
ques t i on of compl iance wi th those u n d e r t a k i n g s and the ex t r ad i t i on 
p r o c e d u r e in G e o r g i a would be e x a m i n e d d u r i n g t he s u b s e q u e n t 
p roceed ings , t he C o u r t dec ided not to e x t e n d the per iod of appl ica t ion of 
the i n t e r i m m e a s u r e ind ica ted on 4 O c t o b e r 2002. In view of the sensi t ivi ty 
of the case , its polit ical impac t a n d the r e q u e s t s by t he G o v e r n m e n t s , the 
C o u r t also dec ided to classify all the d o c u m e n t s in t he case file as 
conf ident ia l vis-a-vis the public , in accordance with Rule 33 §§ 3 and 4 as 
t h e n in force. 

22. O n 6 D e c e m b e r 2002 t h r e e app l i can t s - M r Gelogayev, 
M r Khash iev and M r Baymurzayev - appl ied to the C o u r t , r e q u e s t i n g a 
s tay of execu t ion of the ex t r ad i t i on o rde r issued aga ins t t hem on 
28 N o v e m b e r 2002. O n the s a m e d a t e t he Act ing P res iden t of the Sect ion 
dec ided not to ind ica te t h e r e q u e s t e d i n t e r i m m e a s u r e to t he G e o r g i a n 
G o v e r n m e n t . 



SHAMAYEV AND OTHERS v. GEORGIA AND RUSSIA JUDGMENT 165 

B. P r o c e e d i n g s o n the m e r i t s 

26. T h e C h a m b e r in s t ruc t ed t h r e e de l ega t e s - M r J . -P . Cos ta , 
M r A.B. Baka and M r V. Bulkevych - to ca r ry out a n inves t iga t ion in the 
two coun t r i e s . T h e visit to G e o r g i a was d u e to t ake p lace from 28 to 
31 O c t o b e r 2003. O n 3 O c t o b e r 2003, following a r e q u e s t by the 
G e o r g i a n G o v e r n m e n t , it was dec ided to ad journ the visit on account of 
c a m p a i g n i n g for t he G e o r g i a n p a r l i a m e n t a r y elect ion, s chedu led for 
2 N o v e m b e r 2003. 

27. T h e following may be no ted from the vo luminous e x c h a n g e of 
co r r e spondence wi th the Russ ian G o v e r n m e n t to which the fact-finding 
visit gave r ise . 

28. O n 30 S e p t e m b e r 2003 the C o u r t in formed the Russ ian 
G o v e r n m e n t t h a t its de l ega t ion would visit Russ ia in o rde r to h e a r the 
e x t r a d i t e d app l i can t s on 27 O c t o b e r 2003 a n d to see the i r cells in the 
p re - t r i a l d e t e n t i o n c e n t r e ( "SIZO") in town B (see p a r a g r a p h 53 below). 
As the G o v e r n m e n t ra ised no object ions in the i r s u b s e q u e n t 
co r r e spondence , p r e p a r a t i o n s were m a d e for the visit. 

29. O n 20 O c t o b e r 2003 the Russ ian G o v e r n m e n t p r o d u c e d a ru l ing of 
14 O c t o b e r 2003 by the Stavropol Regional C o u r t deny ing the C o u r t 
access to Mr Shamayev , Mr Vissitov, M r Adayev a n d M r Khadj iev on the 
g round t h a t t he c r imina l case aga ins t t h e m was p e n d i n g before it. T h e 
ru l ing s t a t e d tha t t he C o u r t de l ega t ion would only be able to visit those 

23 . O n 24 J a n u a r y 2003 Ms E. T e v d o r a d z e , a m e m b e r of t he G e o r g i a n 
p a r l i a m e n t , a sked the C o u r t for leave to i n t e rvene in t he p roceed ings as a 
th i rd pa r ty (Article 36 § 2 of the C o n v e n t i o n ) . 

24. O n 17 J u n e 2003 the C o u r t dec ided to hold a h e a r i n g on the 
admiss ibi l i ty of the app l ica t ion a n d to ind ica te to t he Russ ian 
G o v e r n m e n t , u n d e r Ru le 39, t h a t it would be in t he i n t e r e s t s of the 
pa r t i e s a n d the p rope r conduc t of the p roceed ings before t he C o u r t , 
especial ly the p r e p a r a t i o n of the h e a r i n g , to g r a n t Ms M u k h a s h a v r i a and 
Ms Dzamukashv i l i u n h i n d e r e d access to the e x t r a d i t e d app l i can t s . In 
add i t ion , t he C o u r t d ismissed the r e q u e s t s for leave to i n t e r v e n e as th i rd 
pa r t i e s (Article 36 § 2 of the Conven t ion ) s u b m i t t e d by M s N. Devda r i an i 
and Ms E. T e v d o r a d z e (see p a r a g r a p h s 19 a n d 23 above) . 

25. By a decision of 16 S e p t e m b e r 2003, af ter a h e a r i n g on 
admiss ibi l i ty (Rule 54 § 3) , t h e C h a m b e r dec la red t he appl ica t ion 
admiss ib le a n d j o ined two p r e l i m i n a r y object ions by the Russ ian 
G o v e r n m e n t to the e x a m i n a t i o n of t he m e r i t s . T h e C o u r t fu r the r 
dec ided to o rgan i se fact-f inding visits to Russ ia a n d Georg i a , u n d e r 
Art icle 38 § 1 (a) of t he Conven t i on and Rule 42 § 2 as t h e n in force, wi th 
a view to e s t ab l i sh ing the facts of the case . 
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pe r sons once the j u d g m e n t had been de l ivered and b e c o m e final. It also 
specified t h a t the Regiona l C o u r t h a d es tab l i shed tha t M r Shamayev , 
M r Vissi tov and M r Adaycv had never appl ied to the C o u r t , while 
M r Khadj iev c l a imed to have lodged an appl ica t ion with t he C o u r t 
aga ins t Georg i a cha l l eng ing his unlawful ex t r ad i t i on , and insis ted on a 
m e e t i n g with the judges from the Cour t . 

30. T h e c o m m u n i c a t i o n of 20 O c t o b e r 2003 also c o n t a i n e d a l e t t e r 
d a t e d 15 O c t o b e r 2003 , s igned by M r K a r t a s h o v , j u d g e at the Stavropol 
Regional C o u r t , refusing the C o u r t leave to h e a r M r Aziev, the fifth 
e x t r a d i t e d app l i can t . T h e judge c la imed tha t a h e a r i n g in t h a t 
app l i can t ' s case was d u e to be held on 29 O c t o b e r 2003 and tha t " the 
legislat ion on Russ ian c r imina l p r o c e d u r e [did] not allow for t he ques t i on 
of con tac t be tween the j u d g e s of the E u r o p e a n C o u r t and M r Aziev to be 
e x a m i n e d before the h e a r i n g and in any o t h e r con tex t " . 

31 . In s u b m i t t i n g those d o c u m e n t s , t he Russ ian G o v e r n m e n t 
m a i n t a i n e d tha t the C o u r t ' s p l a n n e d fact-f inding visit would infr inge 
d o m e s t i c c r imina l legis lat ion and r e q u i r e d t h a t it be pos tponed unt i l 
such l i m e as a final j u d g m e n t had b e e n given in the app l i c an t s ' case . 
T h e y added t h a t such an a p p r o a c h ref lected the pr inciple of subs id ia r i ty 
be tween na t iona l and E u r o p e a n proceed ings . 

32. O n 22 O c t o b e r 2003, t ak ing account of th is i n fo rma t ion , the C o u r t 
ad journed its fact-finding visit to Russ ia unt i l a l a te r d a t e . It none the l e s s 
r e m i n d e d the Russ ian G o v e r n m e n t of the provisions of Ar t ic les 34 and 
38 § 1 (a) of the Conven t i on . 

33 . O n 7 J a n u a r y 2004 new d a t e s for the visit (23-29 F e b r u a r y 2004) 
were proposed to the Russ ian G o v e r n m e n t . T h e y were invi ted to sugges t , 
if need be , o t h e r more convenien t d a t e s by 9 J a n u a r y 2004. T h e C o u r t 
e m p h a s i s e d t h a t t he app l ica t ion was be ing dea l t wi th as a pr ior i ty (see 
p a r a g r a p h 16 above) . T h e G o v e r n m e n t were also in formed tha t if the 
fact of ho ld ing the visit inside the app l i c an t s ' p re - t r i a l d e t e n t i o n c e n t r e 
would c r e a t e secur i ty p r o b l e m s , a secure locat ion could be p roposed and 
the app l i can t s t r a n s f e r r e d to it. 

34. In the i r l e t t e r of 8 J a n u a r y 2004, the Russ ian G o v e r n m e n t 
cri t icised the C o u r t ' s p res s re lease on the a d j o u r n m e n t of its visit in 
O c t o b e r 2003 and po in ted out t h a t , accord ing to t he Russ ian 
C o n s t i t u t i o n , t he judic ia l a u t h o r i t i e s (in this case , t he Reg iona l C o u r t ) 
w e r e i n d e p e n d e n t and t h a t , f u r t h e r m o r e , the Conven t i on was based on 
the pr inciple of subs id iar i ty . 

35 . O n 13 J a n u a r y 2004 they m a i n t a i n e d t h a t t he c r imina l case 
aga ins t the e x t r a d i t e d app l i can t s was p e n d i n g before the Stavropol 
Regiona l C o u r t and t h a t , un t i l a final a n d b ind ing j u d g m e n t had been 
given, t he C o u r t ' s de lega t ion could not m e e t t he app l i can t s . However , 
they did not ru le out t he possibil i ty t h a t t he Stavropol Reg iona l C o u r t 
would a l t e r its decis ion of 14 O c t o b e r 2003 and advised t he C o u r t to 
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apply to it wi th a r e q u e s t to t h a t effect. T h e G o v e r n m e n t exp la ined tha t , 
by v i r tue of the pr inciple of subs id iar i ty , the issue of contac t wi th the 
app l i can t s was solely a m a t t e r for the Regional C o u r t a n d t h a t no one , 
not even an i n t e r n a t i o n a l jud ic ia l body, was en t i t l ed to a m e n d or 
o v e r t u r n its decision. 

36. F u r t h e r m o r e , the R u s s i a n G o v e r n m e n t asked the C o u r t to take 
the s a m e a p p r o a c h as it h a d for Georg ia (see p a r a g r a p h 26 above) and to 
ad journ its fact-finding visit to Russ ia in view of the p re s iden t i a l elect ion 
schedu led for 14 M a r c h 2004. T h e y also s u b m i t t e d t h a t the C o u r t migh t 
expe r i ence difficulties in the N o r t h C a u c a s u s region in F e b r u a r y on 
account of the risk of t e r ro r i s t a t t a c k s or poor w e a t h e r condi t ions . 

37. O n 19 J a n u a r y 2004, r e m i n d i n g the Russ ian G o v e r n m e n t of the i r 
u n d e r t a k i n g s of 19 N o v e m b e r 2002, t he C o u r t in fo rmed t h e m tha t it 
would car ry out its visit a t t he beg inn ing of May 2004. T h e op t ion of 
t r a n s f e r r i n g t he app l i can t s to a safer locat ion was aga in ra ised . T h e 
C o u r t s t a t e d t h a t if t he necessa ry g u a r a n t e e s and a r r a n g e m e n t s for the 
conduc t of the inves t iga t ion were not fo r thcoming on this occasion, it 
would be r e q u i r e d to cancel its visit a n d to d r a w the a p p r o p r i a t e 
conclusions u n d e r t he Conven t i on . 

38. In r e sponse , the R u s s i a n G o v e r n m e n t reaf f i rmed on 23 J a n u a r y 
2004 t h a t it would only be possible to visit the app l i can t s once the 
j u d g m e n t in the i r case had become final. T h e i r u n d e r t a k i n g s of 
19 N o v e m b e r 2002 to the C o u r t , pa r t i cu la r ly wi th r e g a r d to u n h i n d e r e d 
access to the app l i can t s , conce rned only the inves t iga t ion p h a s e a n d not 
t he per iod when the case was be ing e x a m i n e d by the cou r t s . In any event , 
t he tr ial before t he Stavropol Regional C o u r t would be publ ic a n d no one 
would be p r even t ed from " e i t h e r a t t e n d i n g it or following the 
de l ibe ra t ions and looking a t t he d e f e n d a n t s " . 

39. T h e da t e s p roposed by the C o u r t were re jec ted by the Russ ian 
G o v e r n m e n t on t he g r o u n d t h a t the per iod be tween 1 and 11 May 
coincided wi th Russ i an publ ic holidays to c o m m e m o r a t e victory in the 
Second Wor ld W a r ; they also s t a t e d t h a t t hey were t a k i n g all necessary 
m e a s u r e s to e n s u r e the p rope r conduc t of the visit. T h e idea of 
t r an s f e r r i ng the app l i can t s to a n o t h e r locat ion was also d i smissed on 
secur i ty g r o u n d s . 

40. In t he i r nex t l e t t e r of 5 F e b r u a r y 2004, t he R u s s i a n G o v e r n m e n t 
c l a imed t h a t they h a d t a k e n all t he secur i ty m e a s u r e s necessa ry for the 
C o u r t ' s de l ega t ion , inc luding an air escor t , bu t t h a t t hey could not, 
however , exclude the possibil i ty of a t e r ro r i s t a t t ack . In r e sponse , the 
C o u r t sugges t ed to the Russ i an G o v e r n m e n t t h a t the fact-f inding visit be 
conduc t ed af ter 12 May 2004, in o t h e r words a f te r t he publ ic holidays in 
Russia , on condi t ion t h a t t hey gave a pr ior uncond i t iona l a s s u r a n c e t h a t 
t he de l ega t ion would have u n h i n d e r e d access to t he app l i can t s on tha t 
occasion. O n c e such an u n d e r t a k i n g had been given, t h e C o u r t would 
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assess the risks connec t ed wi th t he po ten t i a l t e r ro r i s t a t t ack m e n t i o n e d in 
t he l e t t e r . 

4 1 . O n 2 and 1 1 F e b r u a r y 2004 the Russ ian G o v e r n m e n t asked t h a t 
t he fact-f inding visit to G e o r g i a be ad jou rned in view of t he Russ i an 
p re s iden t i a l e lect ion, due to be held on 14 M a r c h 2004. O n 5 a n d 
13 F e b r u a r y 2004 respect ively, t he C o u r t d i smissed these r e q u e s t s . 

42. O n 31 O c t o b e r 2003 and 9 F e b r u a r y 2004 the G e o r g i a n 
G o v e r n m e n t l isted the wi tnesses w h o m they cons idered it necessa ry for 
the C o u r t to hea r . T h e Russ ian G o v e r n m e n t did the s a m e on 23 J a n u a r y 
2004, but on 19 F e b r u a r y 2004 they wi thd rew the i r list of wi tnesses on t he 
g r o u n d t h a t the C o u r t had not acceded to the i r var ious p r o c e d u r a l 
r e q u e s t s (see p a r a g r a p h s 36 and 41 above and 243 below). T h e app l i can t s 
did not call any wi tnesses . 

43 . F rom 23 to 25 F e b r u a r y 2004 six of the n o n - e x t r a d i t e d app l i can t s 
and twelve wi tnesses were h e a r d at the G e o r g i a n S u p r e m e C o u r t in 
Tbil is i . Ms M u k h a s h a v r i a , Ms Kin tsurashvi l i and de l ega t ions from both 
G o v e r n m e n t s took par t in these p roceed ings . Two app l i can t s — 
M r Khash icv and M r Baymurzayev - did not a p p e a r , as they h a d b e e n 
r e p o r t e d miss ing since 17 F e b r u a r y 2004 by the G e o r g i a n a u t h o r i t i e s . 
Two wi tnesses - M r R. M a r k c l i a and M r A. Tskit ishvi l i - failed to a p p e a r 
because they were out of t h e count ry . 

44. O n the last day of the p roceed ings , t he C o u r t cons ide red t h a t it was 
necessary to hea r M r Arabid/ .e , M r R. Khidjakad/ .e and M r G. G a b a y d z e , 
t he app l i c an t s ' r e p r e s e n t a t i v e s before the d o m e s t i c cour t s , bu t t he lawyers 
were unab le to a p p e a r immed ia t e ly . Q u e s t i o n s were accordingly put to 
t h e m in wr i t ing , to which the C o u r t received repl ies on 17 Apri l 2004 (see 
p a r a g r a p h 212 below). 

45. O n 8 M a r c h 2004 the C o u r t asked the two G o v e r n m e n t s to provide 
in fo rmat ion on the d i s a p p e a r a n c e of M r Khash iev a n d M r B a y m u r z a y e v 
and , if appl icab le , on the i r h e a l t h a n d place of d e t e n t i o n in Russ ia . O n 
13 a n d 29 M a r c h 2004 the G o v e r n m e n t s s u b m i t t e d in fo rma t ion abou t 
those d i s a p p e a r a n c e s (see p a r a g r a p h 101 below). 

46. O n 17 M a r c h 2004 the C o u r t in formed the Russ i an G o v e r n m e n t 
of the exact d a t e s of its fact-f inding visit (5-8 J u n e 2004) . R e m i n d i n g 
t h e m t h a t the previous a t t e m p t s to conduc t t he visit had me t wi th 
fai lure , it invited t he G o v e r n m e n t to inform it by 8 April 2004 w h e t h e r , 
on this occasion, they u n d e r t o o k to g u a r a n t e e tha t t he de l ega t ion would 
have free a n d u n h i n d e r e d access to the four app l i can t s who had been 
e x t r a d i t e d on 4 O c t o b e r 2002 (Mr Adayev, the fifth app l i can t , having 
been re leased in t he m e a n t i m e - see p a r a g r a p h 107 below), a n d to t he 
two app l i can t s w h o had b e e n a r r e s t e d in Russ ia following the i r 
d i s a p p e a r a n c e in Tbilisi (see p a r a g r a p h s 100 e t seq. be low) . D r a w i n g 
the G o v e r n m e n t ' s a t t e n t i o n to Ar t ic le 38 § 1 (a) of the C o n v e n t i o n , t he 
C o u r t also r e m i n d e d t h e m t h a t , in the absence of uncond i t iona l 
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conf i rmat ion and the necessa ry resources to ca r ry out the visit , it 
would be obliged to a b a n d o n its a t t e m p t to ob ta in access to the 
app l i can t s a n d to p r e p a r e t he j u d g m e n t on the basis of the evidence in 
its possession. 

47. O n 21 April 2004 the S tavropol Reg iona l C o u r t dec ided to deny the 
C o u r t access to M r Aziev. Th i s decis ion was based on the s a m e g r o u n d s as 
the ru l ing of 14 O c t o b e r 2003 (see p a r a g r a p h 29 above) . 

48 . O n 8 Apri l 2004 the Russ i an G o v e r n m e n t in formed the C o u r t t ha t , 
in spi te of the i r d e t e r m i n a t i o n to coope ra t e wi th it, the C o u r t would not be 
able to h e a r M r Shamayev , M r Khadj iev, M r Adayev a n d M r Vissitov, since 
p roceed ings were p e n d i n g before the appea l cour t . T h e y m a d e no 
re fe rence to M r Aziev or to t he two app l i can t s who had d i s a p p e a r e d (sec 
p a r a g r a p h 43 above) a n d s u b s e q u e n t l y been a r r e s t e d in Russ ia on 
19 F e b r u a r y 2004. 

49. Given its unsuccessful a t t e m p t s to p e r s u a d e t he Russ ian 
G o v e r n m e n t to adopt a m o r e coopera t ive a t t i t u d e , t he C o u r t dec ided on 
4 May 2004 to cancel its fact-f inding visit to Russ ia a n d to p roceed wi th 
p r e p a r a t i o n of the j u d g m e n t on t h e basis of the evidence before it (see, 
by ana logy, Cyprus v. Turkey, no. 8007/77, C o m m i s s i o n ' s repor t of 
4 O c t o b e r 1983, Decis ions and R e p o r t s 72, p . 73, § 52). 

50. Also on 4 May 2004 it invi ted t he pa r t i e s to send it t he i r final 
submiss ions on the m e r i t s of the case (Rule 59 § 1), t o g e t h e r wi th the i r 
cor rec t ions to t he v e r b a t i m record of the p roceed ings in Tbilisi (Rule A8 
§ 3 of t he A n n e x to the Ru le s ) . O n 11 J u n e 2004 the G e o r g i a n G o v e r n m e n t 
filed its wr i t t en obse rva t ions on the mer i t s of the case . After two 
ex tens ions of t he re levan t dead l ines , t he Russ i an G o v e r n m e n t a n d the 
app l i can t s also filed the i r observa t ions , on 20 J u l y and 9 A u g u s t 2004 
respect ively. O n 11 J u n e a n d 9 Augus t 2004 the G o v e r n m e n t s s u b m i t t e d 
the i r cor rec t ions to the v e r b a t i m record of t he p roceed ings . 

5 1 . O n 7 and 13 S e p t e m b e r 2004 the G o v e r n m e n t s s u b m i t t e d the i r 
respect ive c o m m e n t s on the app l i c an t s ' c la ims for j u s t sa t i s fac t ion, in 
accordance wi th Rule 60 § 3. 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

52. T h e app l i can t s , M r A b d u l - V a k h a b Shamayev , M r Rizvan (or 
Rezvan) Vissi tov, M r Khuse in Aziev, M r Ad lan (or Asian) Adayev (or 
Adiev) , M r K h u s e i n Khadj iev, M r Rus l an Gelogayev, M r A k h m e d 
M a g o m a d o v , M r K h a m z a t Issayev, M r Robinzon Margoshvi l i , M r Giorgi 
Kush tanashv i l i , M r A s l a m b e k K h a n c h u k a y e v , M r I s lam Khash iev 
alias R u s t a m Elikhadjiev alias B e k k h a n Mulkoyev and M r T i m u r (or 
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Rus lan) Baymurzayev alias Khusc in Alkhanov (see p a r a g r a p h s 54 and 55 
be low) ' , a rc t h i r t e e n Russ ian and Georg i an na t iona l s who were bo rn in 
1975, 1977, 1973, 1968, 1975, 1958, 1955, 1975, 1967, 19...* 1981, 1979 (or 
1980) and 1975 respectively. 

53 . O n 17 a n d 18 O c t o b e r 2002 M r Shamayev , M r Vissi tov, M r Aziev, 
M r Adayev and M r Khadj icv, name ly ihe app l i can t s who had b e e n 
e x t r a d i t e d from Georg i a to Russ ia on 4 O c t o b e r 2002, were p laced in a 
p re - t r i a l d e t e n t i o n c e n t r e ( "SIZO") in A, a town in t he Stavropol region, 
in the N o r t h C a u c a s u s (see p a r a g r a p h 17 above) . T h e i r place of cus tody 
be tween 4 and 17/18 O c t o b e r 2002 r e m a i n s unknown . O n 26 J u l y 2003 
M r Shamayev , M r Khadj icv, M r Vissi tov and Mr Adayev were t r ans fe r r ed 
to a S I Z O in town B, in the Stavropol region. Fol lowing the C o u r t ' s 
r eques t , on 7 O c t o b e r 2003 the Russ ian G o v e r n m e n t c o m m u n i c a t e d the 
add res s of this S I Z O and conf i rmed that M r Aziev was also d e t a i n e d t h e r e 
(see also p a r a g r a p h 242 below). T h e y did not specify the d a t e on which he 
had been t r ans f e r r ed . 

54. Hav ing been unab le to hea r the app l i can t s e x t r a d i t e d to Russ ia 
(see p a r a g r a p h 49 above) , the C o u r t has used the s u r n a m e s provided by 
Ms M u k h a s h a v r i a and Ms Dzamukashv i l i for four of t h e m . T h e n a m e of 
Mr Khusc in Khadjicv, the fifth app l ican t , is t ha t m e n t i o n e d on his 
appl icat ion form, which r eached the C o u r t on 27 O c t o b e r 2003 (see 
p a r a g r a p h 235 below). 

55. As to t he n o n - e x t r a d i t e d app l i can t s , M r Margoshvi l i has b e e n free 
since his acqu i t t a l on 8 Apri l 2003 (see p a r a g r a p h 94 below); M r Gclogayev 
was re leased following a j u d g m e n t of 6 F e b r u a r y 2004 (see p a r a g r a p h 99 
below); M r K h a n c h u k a y e v , M r Issayev, M r M a g o m a d o v and 
Mr Kush lanashv i l i we re r e l eased on 5 and 6 J a n u a r y 2005 and 
18 F e b r u a r y 2005 (see p a r a g r a p h 98 below). T h e ident i ty of those six 
app l i can t s has been es tab l i shed by the C o u r t (see p a r a g r a p h s 110-15 
below). After d i s a p p e a r i n g in Tbilisi on 16 or 17 F e b r u a r y 2004, 
M r Khash iev and M r B a y m u r z a y e v were a r r e s t e d by the Russ ian 
a u t h o r i t i e s on 1!) F e b r u a r y 2004. T h e y a re a p p a r e n t l y d e t a i n e d at 
p r e sen t in the Essen tuk i p re - t r i a l d e t e n t i o n c e n t r e (see p a r a g r a p h 101 
below). H a v i n g been unab le to h e a r t h e m in Russ ia (see p a r a g r a p h s 46 et 
seq. above) , the C o u r t will refer to t h e m by the s u r n a m e s c o m m u n i c a t e d 
by the i r r e p r e s e n t a t i v e s w h e n lodging the appl ica t ion . 

56. T h e facts of t he case , as s u b m i t t e d by the pa r t i e s and es tab l i shed 
by the C o u r t d u r i n g its fact-f inding visit to Tbil isi , m a y be s u m m a r i s e d as 
follows. 

1. All ihe applicants' names have been transliterated into English. 
2. Mr Kushlanashvili did not wish to indicate his date of birth. 
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A. E v e n t s c o n c e r n i n g t h e e x t r a d i t i o n p r o c e e d i n g s 

1. Period prior to the application to the Court 

57. Be tween 3 a n d 5 Augus t 2002 the app l i can t s c rossed the Russo-
G e o r g i a n b o r d e r n e a r the Guirevi checkpoin t (Georg ia ) . Some of t h e m 
were injured and w e r e ca r ry ing s u b - m a c h i n e guns and g r e n a d e s . H a v i n g 
asked the G e o r g i a n b o r d e r g u a r d s for he lp , they a p p a r e n t l y h a n d e d over 
the i r w e a p o n s voluntar i ly . A n iden t i ty check was ca r r i ed ou t . As a resul t , 
t he n a m e s of t he individuals c l a iming to be A b d u l - V a k h a b Shamayev , 
Rizvan (or Rezvan) Vissi tov, K h u s e i n Aziev, Ad lan (or Asian) Adayev (or 
Adiev) , K h u s e i n Khadj icv (or Khosi in Khadjayev, Khaj iev) , Rus lan 
Mirjoyev, Ad lan (Aldan) U s m a n o v , K h a m z a t Issicv, R u s l a n Tepsayev , 
Seibul (or Fcisul) Bayssarov, As ian Khanoyev , T i m u r (or Rus lan) 
Baymurzayev (or B a e m u r z a y e v ) and Is lam Khash iev were recorded . Only 
the first five app l i can t s would a p p e a r to have b e e n in possession of Russ ian 
pas spo r t s . 

58 . T h e app l i can t s were i m m e d i a t e l y t r a n s f e r r e d by he l icop te r to 
Tbil isi ; they were init ial ly placed in a civilian hospi ta l , w h e r e those who 
were injured were o p e r a t e d on. O n 5 Augus t 2002 M r Tepsayev 
(Margoshvi l i ) , Mr Vissitov, M r Baysarov (Kush tanashv i l i ) , M r Aziev, 
M r Shamayev , M r Khadj iev and M r Issicv (Issayev) were c h a r g e d with 
i m p o r t i n g weapons in b r e a c h of the cus toms r egu la t ions (Article 214 § 4 of 
the C r i m i n a l C o d e ) , illegally ca r ry ing , h a n d l i n g a n d t r a n s p o r t i n g weapons 
(Article 236 § § 1 , 2 a n d 3 of the Code) a n d crossing the bo rde r illegally 
(Art icle 344 of the C o d e ) . O n 6 Augus t 2002, fu r the r to an app l ica t ion by 
the Min is t ry of Secur i ty ' s i nves t iga t ing body, the V a k e - S a b u r t a l o C o u r t of 
First I n s t ance , in Tbil is i , o r d e r e d t h a t they be placed in p re - t r i a l d e t e n t i o n 
for t h r e e m o n t h s . Accord ing to the o rde r s of 5 and 6 A u g u s t , M r Shamayev 
was a r r e s t e d on 3 Augus t and six o t h e r app l i can t s on 6 Augus t 2002. 

59. O n 6 Augus t 2002, M r Khanoyev (Khanchukayev ) , 
Mr Baymurzayev , M r Khash iev , M r U s m a n o v ( M a g o m a d o v ) , M r Mirjoyev 
(Gelogayev) and M r Adayev were placed u n d e r inves t iga t ion on the s ame 
c h a r g e s . O n 7 Augus t 2002 the V a k e - S a b u r t a l o C o u r t of First I n s t ance 
o r d e r e d t h a t they be placed in p re - t r i a l d e t e n t i o n for t h r e e m o n t h s . It 
a p p e a r s from those o rde r s tha t M r U s m a n o v (Magomadov) and 
M r Mirjoyev (Gelogayev) were a r r e s t e d on 7 Augus t , M r Adayev on 
5 Augus t and the t h r e e o t h e r app l i can t s on 6 Augus t 2002. 

60. O n the basis of those o r d e r s , on 6 a n d 7 Augus t 2002 the app l ican t s 
were t r ans fe r r ed to Tbil isi Pr i son no. 5, wi th the except ion of 
M r Margoshvi l i , who was placed in t he c e n t r a l pr ison inf i rmary . O n an 
unspecif ied la te r d a t e M r Adayev was also hospi ta l i sed (see 
p a r a g r a p h 142 below). Accord ing to the d e t e n t i o n o r d e r s , all the 
app l i can t s have Russ i an na t iona l i ty . 
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6 1 . O n 1 N o v e m b e r 2002 the pre- t r ia l d e t e n t i o n o rde r s in respce t of 
M r Margoshvi l i , M r Issayev and Mr Kush tanashv i l i were e x t e n d e d for 
t h r e e m o n t h s by the Tbilisi C o u r t of Appea l . O n 4 N o v e m b e r 2002 the 
s a m e cour t also e x t e n d e d by t h r e e m o n t h s the pre- t r ia l d e t e n t i o n o rde r s 
in respec t of M r K h a n c h u k a y e v , M r Gelogayev, M r Khash iev , 
M r M a g o m a d o v and M r Baymurzayev . 

62. O n 6 Augus t 2002 Mr V.V. Ust inov, P r o c u r a t o r - G e n e r a l of the 
Russ ian F e d e r a t i o n , t ravel led to Tbilisi and m e t his G e o r g i a n 
c o u n t e r p a r t . H e h a n d e d over t he ex t r ad i t i on r eques t for t he app l i can t s . 
As the l a t t e r had been p laced u n d e r inves t iga t ion in Georg i a and the 
d o c u m e n t s s u b m i t t e d in suppor t of the ex t r ad i t i on r eques t were 
cons ide red i n a d e q u a t e in the light of Geo rg i an legis lat ion a n d 
i n t e r n a t i o n a l law, Mr N. Gabr i ch idzc , the G e o r g i a n P r o c u r a t o r - G e n e r a l , 
dec l ined verbal ly to ex t r ad i t e the app l i can t s (see p a r a g r a p h s 182 et seq. 
below). At the s a m e m e e t i n g the G e o r g i a n P r o c u r a t o r - G e n e r a l ' s Office 
asked its Russ ian c o u n t e r p a r t to submi t the re levant d o c u m e n t s in 
suppor t of the ex t r ad i t i on r eques t , t o g e t h e r wi th a s s u r a n c e s as to the 
t r e a t m e n t the app l i can t s would receive in the event of ex t r ad i t i on a n d 
conf i rmat ion t h a t the i r r igh ts would be re spec ted . 

63 . It a p p e a r s from the file tha t the Geo rg i an P r o c u r a t o r - G e n e r a l 
t r a n s m i t t e d those d e m a n d s on the s a m e da t e in wr i t ing . H e in formed his 
Russ ian c o u n t e r p a r t t ha t on 6 Augus t 2002 c r imina l p roceedings had been 
ins t i tu ted in Georg i a aga ins t all of the app l ican t s , t h a t seven were being held 
in pre- t r ia l d e t e n t i o n and tha t the six o t h e r s would soon be b r o u g h t before a 
cour t for a ru l ing on the i r d e t e n t i o n . H e noted tha t the ex t r ad i t ion r eques t 
did not conta in in format ion on the ident i ty , na t iona l i ty and h o m e addres ses 
of t he pe r sons conce rned or d o c u m e n t s or the s t a t u t o r y provisions 
conce rn ing the offences wi th which they were cha rged in Russ ia or duly 
certified d e t e n t i o n o rde r s . T h e Geo rg i an P r o c u r a t o r - G e n e r a l concluded 
tha t , in view of those c i r cums tances , "he [was] unab le to e x a m i n e the 
ex t r ad i t ion r eques t in respec t of those individuals" . 

64. O n 12 and 19 Augus t a n d 30 S e p t e m b e r 2002 the Russ ian 
a u t h o r i t i e s sen t the i r G e o r g i a n c o u n t e r p a r t s the r e q u i r e d d o c u m e n t s , 
namely : 

(i) the inves t iga t ion o rde r s in respec t of each of the app l i can t s , issued 
by the decen t r a l i s ed service of t he federa l P r o c u r a t o r - G e n e r a l ' s Office in 
C h e c h n y a , d a t e d 8 A u g u s t 2002; 

(ii) the i n t e r n a t i o n a l s ea rch w a r r a n t in respec t of the app l i can t s , 
issued by the Russ ian a u t h o r i t i e s on 15 A u g u s t 2002; 

(iii) cer t i f ied copies of the provis ional d e t e n t i o n o rde r s in respec t of 
each of t he app l i can t s , issued on 16 Augus t 2002 u n d e r Art ic le 108 of t he 
new C o d e of C r i m i n a l P r o c e d u r e by the S ta ropromis lovsk C o u r t of Firs t 
I n s t a n c e (Grozny) on an app l ica t ion by the inves t iga tor respons ib le for the 
case; 
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(iv) e x t r a c t s from the case file of the c r imina l p roceed ings b rough t 
aga ins t the app l i can t s in Russ ia , s e t t i ng ou t t he cha rges aga ins t t h e m ; 

(v) p h o t o g r a p h s ; 
(vi) copies of pas spor t s , wi th p h o t o g r a p h s ; 
(vii) copies of F o r m no. 1 ; 
(viii) o t h e r in fo rma t ion on the app l i c an t s ' na t iona l i ty and ident i ty . 
65. T h e G e o r g i a n G o v e r n m e n t s u b m i t t e d to the C o u r t only copies of 

the d o c u m e n t s l isted u n d e r i t ems (i), (ii) and (iii). T h e d o c u m e n t s l isted in 
i t e m (iv) had a p p a r e n t l y been classified as "conf iden t ia l " by the Russ ian 
au tho r i t i e s in the i n t e r e s t of the p rope r a d m i n i s t r a t i o n of j u s t i c e . 

66. Accord ing to the o rde r s of 8 A u g u s t 2002, which were s u b m i t t e d to 
the C o u r t by the G e o r g i a n G o v e r n m e n t , the app l i can t s were u n d e r 
inves t iga t ion in Russ ia for c aus ing bodily h a r m to employees of the police 
and secur i ty forces (a c r i m e pun i shab le by life i m p r i s o n m e n t or the d e a t h 
pena l ly - see Art ic le 317 of t he C r i m i n a l C o d e , p a r a g r a p h 260 below); 
o rgan i s ing illegal a r m e d groups and pa r t i c ipa t ion in such g roups , with 
a g g r a v a t i n g c i r c u m s t a n c e s (pun i shab le by a s en t ence of u p to five yea r s ' 
i m p r i s o n m e n t u n d e r Art ic le 208 § 2 of t he C r i m i n a l C o d e ) ; g u n r u n n i n g 
wi th a g g r a v a t i n g c i r c u m s t a n c e s (pun i shab le by two to six yea r s ' 
i m p r i s o n m e n t u n d e r Art ic le 222 § 2 of t he C r i m i n a l C o d e ) ; and illegal 
cross ing of the Russ ian Fede ra t i on ' s bo rde r in J u l y 2002, with 
a g g r a v a t i n g c i r c u m s t a n c e s (pun i shab le by u p to five y e a r s ' i m p r i s o n m e n t 
u n d e r Art ic le 322 § 2 of the C r i m i n a l C o d e ) . (The s a m e d o c u m e n t s , 
s u b m i t t e d by the Russ i an G o v e r n m e n t , a r e d a t e d 13 A u g u s t 2002 with 
r ega rd to M r Adayev a n d M r Vissitov.) 

67. As Art ic le 6 of t he G e o r g i a n C r i m i n a l C o d e prohib i l s the 
ex t r ad i t i on of an individual to a coun t ry in which the c r ime wi th which he 
or she is c h a r g e d is pun i shab le by the d e a t h pena l ty (see p a r a g r a p h 256 
below), the G e o r g i a n P r o c u r a t o r - G e n e r a l ' s Office asked the Russ ian 
au tho r i t i e s to g u a r a n t e e tha t t h a t pena l ty would not be imposed on the 
app l i can t s . 

68. In his l e t te r of 26 Augus t 2002, M r V.V. Kolmogorov , Russ ian 
Act ing P r o c u r a t o r - G e n e r a l , in formed his G e o r g i a n c o u n t e r p a r t tha t an 
inves t iga t ion had been opened in Russ ia af ter an a t t a c k on Russ ian 
a r m y un i t s by illegal a r m e d g roups in a bo rde r a r e a on 27 J u l y 2002. 
H a v i n g l ea rned t h a t t h i r t e e n individuals who illegally crossed the 
bo rde r shor t ly af ter this a t t ack had b e e n a r r e s t e d in Georg ia , and 
having ques t i oned t h r e e wi tnesses , t he Russ i an au tho r i t i e s had placed 
those individuals u n d e r inves t iga t ion . Given tha t the individuals 
conce rned had b e e n a r m e d w h e n they crossed the bo rde r , a n d having 

1. Form no. 1 is a document containing a photograph of the individual concerned; it is pre
pared by the relevant sections of the Ministry of the Interior when an identity card is provided 
to that individual, and proves ipso facto his or her nationality. 
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r e g a r d to o t h e r ev idence , the Russ ian a u t h o r i t i e s believed t h a t t hey were 
t he p e r p e t r a t o r s of the above a t t a ck . M r Ko lmogorov po in t ed out t h a t 
the G e o r g i a n au tho r i t i e s had s t a t e d tha t they would be p r e p a r e d to 
e x t r a d i t e t he app l i can t s if the Russ ian side s u b m i t t e d t he necessary 
d o c u m e n t s . Since all of those d o c u m e n t s had been h a n d e d over on 
19 August 2002, t he Russ i an au tho r i t i e s r e p e a t e d the i r r eques t for 
ex t r ad i t i on of the individuals conce rned on the basis of the Minsk 
C o n v e n t i o n , conc luded u n d e r t he auspices of the C o m m u n i t y of 
I n d e p e n d e n t S t a t e s (CIS - see p a r a g r a p h 266 below). M r Ko lmogorov 
provided a s su rances t h a t , given the m o r a t o r i u m on the d e a t h pena l ty in 
force in Russ ia since 1996, the individuals conce rned would not be 
s e n t e n c e d to d e a t h . At t he s a m e t i m e , he asked tha t t he case file in the 
c r imina l p roceed ings b r o u g h t aga ins t t he app l i can t s in Georg i a be sen t 
to the Russ ian a u t h o r i t i e s , who would t ake responsibi l i ty for the 
s u b s c q u c n t p roceed ings . 

69. O n 27 Augus t 2002 M r V.I. Zaytsev, Russ ian D e p u t y P r o c u r a t o r -
G e n e r a l , in formed the G e o r g i a n a u t h o r i t i e s t h a t a m o r a t o r i u m on the 
d e a t h pena l l y was in force in Russ ia a n d t h a t , p u r s u a n t to a j u d g m e n t of 
t he C o n s t i t u t i o n a l C o u r t of 2 F e b r u a r y 1999 (see p a r a g r a p h 262 below), 
no one could be s en t enced to d e a t h by any cour t in a subject of the 
Fede ra t i on . 

70. O n 22 S e p t e m b e r 2002 the cha rges aga ins t the app l i can t s in Russ ia 
were redef ined and e x t e n d e d . T h e app l i can t s were also placed u n d e r 
inves t iga t ion for t e r r o r i s m . T h e t ex t s of t he re levant o r d e r s , issued 
s epa ra t e ly in respec t of each app l i can t , a r e ident ica l , as were those of 
8 Augus t 2002 (see p a r a g r a p h 66 above) . 

71 . In his l e t t e r of 27 S e p t e m b e r 2002, M r Kolmogorov informed his 
G e o r g i a n c o u n t e r p a r t t ha t the app l i can t s had also been placed u n d e r 
inves t iga t ion for t e r r o r i s m a n d b a n d i t r y with a g g r a v a t i n g c i r c u m s t a n c e s , 
c r imes which were pun i shab l e by e ight to twen ty y e a r s ' i m p r i s o n m e n t 
(Art icles 205 § 3 a n d 209 § 2 of the C r i m i n a l C o d e ) . H e gave a s su rances 
tha t the Russ ian P r o c u r a t o r - G e n e r a l ' s Office " [p ro mi s ed ] the G e o r g i a n 
a u t h o r i t i e s t h a t , in acco rdance with the rules of i n t e r n a t i o n a l law, these 
individuals [would enjoy] all the defence r igh ts provided by law, inc luding 
the r igh t to ass i s tance by a lawyer, [and would] not be subjec ted to t o r t u r e 
or to t r e a t m e n t or p u n i s h m e n t t h a t was crue l , i n h u m a n or c o n t r a r y to 
h u m a n digni ty" . In addi t ion , he po in ted out t h a t "since 1996, a 
m o r a t o r i u m on the d e a t h pena l ty [had] been in force a n d tha t , 
consequen t ly , t he individuals who were to be e x t r a d i t e d [would] not risk 
be ing s e n t e n c e d to d e a t h " . As in t he l e t t e r of 26 Augus t 2002, the t h i r t e e n 
app l i can t s a r e c i ted by n a m e , w i thou t excep t ion . 

72. After e x a m i n i n g the d o c u m e n t s s u b m i t t e d by the Russ ian 
a u t h o r i t i e s , i n fo rma t ion from the G e o r g i a n Min is t ry of Secur i ty and 
evidence g a t h e r e d at the t i m e of a r r e s t , the G e o r g i a n P r o c u r a t o r -
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G e n e r a l ' s Office ident if ied, firstly, M r A b d u l - V a k h a b A k h m e d o v i c h 
Shamayev , M r Khosi in Khamidov ich Khadj iev, M r Khuse in 
M u k h a m e d o v i c h Aziev, M r Rczvan Vakhidovich Vissi tov and M r Adlan 
Lechievich Adayev ( the n a m e s a re spel t as they were w r i t t e n in the 
ex t r ad i t i on o rde r s ) . In view of the se r iousness of the cha rges b r o u g h t 
aga ins t t h e m in Russ ia , t h e G e o r g i a n D e p u t y P r o c u r a t o r - G e n e r a l s igned 
the ex t r ad i t i on o rde r s on 2 O c t o b e r 2002. O n the following (lax-
Mr P. Mskh i l adze , D i rec to r of I n t e r n a t i o n a l Re la t ions at t he P r o c u r a t o r -
G e n e r a l ' s Office, wro te to the Pr isons D e p a r t m e n t at the Min i s t ry of 
J u s t i c e in o r d e r to o rgan i se t he execu t ion of t he o rde r s (see 
p a r a g r a p h 178 below). T h e five app l i can t s were d u e to be t r a n s f e r r e d 
from prison to the a i rpor t at 9 a .m. on 4 O c t o b e r 2002. 

73. However , on the evening of 3 O c t o b e r 2002, M r G a b a y d z e , a lawyer 
for several of t he app l i can t s before the d o m e s t i c cour t s , a p p e a r e d on 
television c l a iming t h a t he had ob t a ined a l a r m i n g in fo rmat ion from a 
conf ident ia l source to the effect t h a t the ex t r ad i t i on of c e r t a i n app l i can t s 
was i m m i n e n t (see p a r a g r a p h s 124, 214 a n d 216 below). T h e following 
m o r n i n g the app l i c an t s ' lawyers , re la t ives and fr iends, and 
r e p r e s e n t a t i v e s of t he C h e c h e n minor i ty in Geo rg i a , blocked off the a r e a 
a r o u n d the pr ison and held a d e m o n s t r a t i o n . 

2. Period subsequent to the application to the Court on 4 October 2002 

74. At 10.10 p .m. on 4 O c t o b e r 2002 the five app l i can t s w e r e h a n d e d 
over to r e p r e s e n t a t i v e s of the R u s s i a n Fede ra l Secur i ty Service (FSB) 
inside t he p e r i m e t e r of Tbil isi A i rpo r t . T h e app l i c an t s ' r e p r e s e n t a t i v e s 
have s u b m i t t e d footage of ce r t a in scenes of the ex t r ad i t i on , b roadcas t on 
the G e o r g i a n Rustavi-2 c h a n n e l on t he even ing of 4 O c t o b e r 2002. F o u r 
individuals a r e seen be ing hau led o n t o an a e r o p l a n e by G e o r g i a n special 
t roops , w h o yank the p r i s o n e r s ' chins u p in a h a r s h m a n n e r for t he 
c a m e r a s . M r Shamayev , M r Adayev, M r Vissi tov and M r Khadj iev a re 
ident i f iable from the p h o t o g r a p h s in the C o u r t ' s possession (see 
p a r a g r a p h 20 above) . M r Aziev is not seen at any point . M r Khadj iev has 
a n injury to t he neck and red m a r k s a r o u n d his j aw . M r Vissi tov is in jured 
in t he left eye. However , it is impossible to assess t he e x t e n t of t he i r 
injuries f rom the record ing , which also shows the app l i c an t s ' a r r iva l in 
Russia . T h e e x t r a d i t e d m e n , w e a r i n g blindfolds, a re shown be ing 
removed from the p lane by un i fo rmed m a s k e d m e n , one on each side of 
the p r i sone r s , who a r e be ing held bent doub le wi th the i r a r m s crossed 
behind t he i r backs a n d the i r heads p o i n t i n g downwards . 

75. T h e r eco rd ing ends wi th t he following words , spoken by a G e o r g i a n 
j o u r n a l i s t : "... U n l e s s the G e o r g i a n a u t h o r i t i e s provide rap id proof t h a t 
they have not h a n d e d over innocen t un iden t i f i ed individuals to Russ ia , it 
will be qu i t e obvious t h a t this e x t r a d i t i o n is a gift to M r Pu t i n on the eve of 
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the S u m m i t of t he m e m b e r S t a t e s [of the C o m m u n i t y of I n d e p e n d e n t 
S t a t e s ] " (held in Ch i s jnau on 6 and 7 O c t o b e r 2002) . 

76. O n 8 O c t o b e r 2002 M r Us t inov in formed the R e p r e s e n t a t i v e of t he 
Russ ian F e d e r a t i o n at the C o u r t t h a t the Russ ian a u t h o r i t i e s had 
provided t he i r G e o r g i a n c o u n t e r p a r t s wi th all t he necessary g u a r a n t e e s 
conce rn ing the a p p l i c a n t s ' t r e a t m e n t in the event of ex t r ad i t i on . In his 
words , "five of the t h i r t e e n C h e c h e n t e r ro r i s t s having b e e n h a n d e d over, 
t he G e o r g i a n s ide [was] unnecessar i ly de lay ing the ex t r ad i t i on of t he 
o the r s , on the sole g r o u n d t h a t the i r ident i ty h a d to be e s t ab l i shed" . 

77. In his l e t t e r of 16 O c t o b e r 2002, the Russ ian D e p u t y P r o c u r a t o r -
G e n e r a l t h a n k e d the G e o r g i a n a u t h o r i t i e s "for g r a n t i n g t he r eques t to 
e x t r a d i t e five t e r ro r i s t s " . H e c la imed t h a t the app l i can t s had been 
e x a m i n e d by doc tors on t he i r arr ival in Russ ia , " t h e i r h e a l t h [had been ] 
found to be sa t i s fac tory" , lawyers had been "ass igned" , the inves t iga t ion 
was be ing conduc ted "in str ict conformi ty wi th the r e q u i r e m e n t s of t h e 
legislat ion on Russ ian c r imina l p r o c e d u r e " and tha t " d o c u m e n t s 
[exis ted] proving t h a t they [had] Russ ian na t iona l i ty" . H e r e p e a t e d t h e 
a s s u r a n c e , "provided to the G e o r g i a n a u t h o r i t i e s on n u m e r o u s 
occasions" , t h a t , "in acco rdance with t he r e q u i r e m e n t s of Art ic les 2 a n d 3 
of the Conven t i on and of Protocol No. 6, t he se pe r sons [would] not be 
s e n t e n c e d to the d e a t h pena l ty and [would] not be subjec ted to t o r t u r e or 
to i n h u m a n , c rue l or d e g r a d i n g t r e a t m e n t " . F u r t h e r m o r e , m e a s u r e s to 
identify t he n o n - e x t r a d i t e d app l i can t s from p h o t o g r a p h s had m a d e it 
possible to identify t h e m as the p e r p e t r a t o r s of the a t t a c k aga ins t the 
Russ ian a r m y on 27 J u l y 2002 in the I t um-K a l i n s k distr ict ( C h e c h e n 
Republ ic ) . P r o m i s i n g tha t "o the r c o m p r e h e n s i v e ident i f ica t ion 
p r o c e d u r e s [would be] conduc ted af ter the i r e x t r a d i t i o n " , the Russ i an 
D e p u t y P r o c u r a t o r - G e n e r a l r e p e a t e d t he r e q u e s t for ex t r ad i t i on of the 
app l i can t s still held in Tbil isi , in accordance wi th Ar t ic les 56, 67 and 80 of 
the Minsk Conven t ion . 

78. O n 28 O c t o b e r 2002 the Russian P r o c u r a t o r - G e n e r a l ' s Office 
aga in sent t he G e o r g i a n a u t h o r i t i e s the jud ic ia l inves t iga t ion o r d e r s in 
respec t of M r Gelogayev ( n a m e d as Mirjoyev), M r Khash iev a n d 
M r Baymurzayev , a n d sought the i r ex t r ad i t i on . (The lawyers point out 
t h a t by this d a t e the t h r e e individuals in ques t i on had a l r eady den ied 
t h a t those s u r n a m e s , or iginal ly given to t he G e o r g i a n a u t h o r i t i e s , were 
thei rs . ) 

79. In his reply of 29 O c t o b e r 2002, the G e o r g i a n P r o c u r a t o r - G e n e r a l 
ind ica ted tha t the n a m e s which a p p e a r e d in t h e provis ional d e t e n t i o n 
o rde r s issued by the Russ ian cour t aga ins t t he e ight app l i can t s held in 
Tbilisi we re not t he i r rea l s u r n a m e s a n d t h a t t he app l i can t s had to be 
identif ied before t h e i r e x t r a d i t i o n could be a g r e e d . H e exp la ined tha t "in 
con t r a s t to the n a m e s of the live individuals e x t r a d i t e d on 4 O c t o b e r 
2002" , t h e r e w e r e "ser ious d o u b t s " as to t he n a m e s of the six p r i soners 
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w a n t e d by the Russ ian a u t h o r i t i e s and tha t the seven th and e igh th 
p r i soners re fer red to by the s u r n a m e s Tepsaycv a n d Bayssarov were in 
fact n a m e d Margoshvi l i and Kush t anashv i l i . T h e y h a d been born in 
G e o r g i a , not C h e c h n y a . T h e P r o c u r a t o r - G e n e r a l r e g r e t t e d t h a t " the 
Russ ian a u t h o r i t i e s [were] ins is t ing on the ex t r ad i t i on of M r Tepsayev 
and Mr Baymurzayev , when they knew full well t h a t Tepsayev was not 
Tepsayev and B a y m u r z a y e v was not Baymurzayev" . In his opinion, litis 
also ra ised d o u b t s conce rn ing the verac i ty of the in fo rma t ion provided by 
the Russ ian a u t h o r i t i e s wi th r ega rd to t he six o t h e r app l i can t s . 

80. O n 21 N o v e m b e r 2002 M r Gelogayev, M r M a g o m a d o v , 
M r Kush tanashv i l i , M r Issayev, M r K h a n c h u k a y e v , Mr Baymurzayev and 
M r Khash iev con t ac t ed the P res iden t of G e o r g i a a n d the S p e a k e r of the 
G e o r g i a n p a r l i a m e n t . T h e y asked not to be e x t r a d i t e d to Russ ia , c la iming 
tha t they were "absolu te ly ce r t a in tha t they would be subjec ted to t o r t u r e 
and to i n h u m a n t r e a t m e n t by t he Russ ian mi l i t a ry a n d o t h e r au tho r i t i e s , 
and tha t they would be shot wi thou t be ing b rough t before any cour t" . 

8 1 . In a s t a t e m e n t of 15 O c t o b e r 2002 the Min i s t ry of Fore ign Affairs 
of the " C h e c h e n Republ ic of I c h k e r i a " dec la red t h a t on 5 O c t o b e r 2002 
M r Khuse in Aziev, an e x t r a d i t e d app l i can t , had d ied as a resul t of t he ill-
t r e a t m e n t inflicted on h im . O n 18 O c t o b e r 2002 the Russ i an G o v e r n m e n t 
in formed the C o u r t t ha t th is in fo rma t ion was false and c la imed tha t all 
the e x t r a d i t e d app l i can t s , inc luding M r Aziev, were safe and sound , were 
in good hea l th and were be ing held in good condi t ions in a S I Z O in the 
Stavropol region . O n 23 O c t o b e r 2002 the C o u r t asked the Russ ian 
G o v e r n m e n t to send it t h e exact a d d r e s s of th i s e s t a b l i s h m e n t so tha t it 
could co r re spond wi th the app l i can t s (see p a r a g r a p h 15 above) . 

82. T h e app l i c an t s ' r e p r e s e n t a t i v e s have misgivings about the 
credibi l i ty of the Russ ian G o v e r n m e n t ' s r e sponse . T h e y refer to a ce r t a in 
K h u s e i n Yusupov, an individual of C h e c h e n origin who was d e t a i n e d at 
the G e o r g i a n M in i s t r y of Secur i ty unt i l the end of S e p t e m b e r 2002, who 
s u b s e q u e n t l y s e e m e d to have d i s a p p e a r e d . Accord ing to the Geo rg i an 
au tho r i t i e s , he was re leased . Accord ing to M r Yusupov ' s m o t h e r , who 
went to m e e t h im on the day he was d u e to be re leased , her son did not 
leave the pr ison. T h e lawyers believe tha t he could have been " informal ly" 
h a n d e d oxer to the Russ ian a u t h o r i t i e s in o r d e r to " r e p l a c e " the deceased 
app l i can t . T h e y d r e w the C o u r t ' s a t t e n t i o n to the i l l - t r e a tmen t al legedly 
inflicted on M r Aziev pr ior to his ex t r ad i t i on (see p a r a g r a p h s 125 and 135 
below). 

3. Extradition proceedings subsequent to the lifting of the interim measure by 
the Court on 26 November 2002 

83 . O n 28 N o v e m b e r 2002, hav ing concluded t h a t M r Baymurzayev , 
M r Mirjoyev and M r Khash iev were n a m e d Alkhanov Khuse in 
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Maulad inov ich , Ge logayev R u s l a n Akhmedov ich and Elikhadjiev R u s t a m 
O s m a n o v i c h respect ively and tha t they were Russ ian c i t izens , the 
G e o r g i a n P r o c u r a t o r - G e n e r a l ' s Office agreed lo the i r e x t r a d i t i o n to 
Russ ia . T h e ex t r ad i t i on o r d e r express ly s l a t e d tha t it was to be served on 
the app l i can t s and that it was to be expla ined to t h e m tha t an appea l lay 
before the cour t s . 

84. O n 29 N o v e m b e r 2002 the app l i can t s appea led lo the K r t san is i -
M t a t s m i n d a C o u r t of First I n s t ance (Tbil isi) . T h e i r lawyers po in ted out 
t h a t t he e x t r a d i t i o n r e q u e s t h a d not been d r a w n u p us ing t he i r c l i en t s ' 
real n a m e s and tha t it inc luded p h o t o g r a p h s of t h e m t a k e n by the 
G e o r g i a n au tho r i t i e s d u r i n g the i r d e t e n t i o n in Tbilisi Prison no. 5. T h e y 
compla ined t ha t the d e t e n t i o n o rde r s in respec t of the i r c l ients , issued on 
16 Augus t 2002 by the S ta ropromis lovsk C o u r t of Firs t I n s t ance (Grozny) 
(see p a r a g r a p h 64 above) , con ta ined no re ference to a m a x i m u m leng th of 
d e t e n t i o n and that the a p p l i c a n t s ' defence r igh ts had been total ly 
b r e a c h e d in the p roceed ings which had resu l ted in those o rde r s . In view 
of these s h o r t c o m i n g s , they sought a refusal of the i m p u g n e d ex t r ad i t i on 
r e q u e s t . F u r t h e r , bas ing the i r a r g u m e n t on Russia 's failure to ratify 
Protocol No. 6 to the E u r o p e a n Conven t i on on H u m a n Righ t s , they 
conc luded t h a t the Russ ian a s s u r a n c e s were scarcely sufficient for the 
pu rposes of the E u r o p e a n C o n v e n t i o n on Ex t r ad i t i on . T h e y cons idered 
t h a t , in o rde r to be sat isfactory, these a s su rances ought to have come 
from the P res iden t of the Russ ian Fede ra t i on . 

85. O n 5 D e c e m b e r 2002 this appea l was d i smissed . O n 25 D e c e m b e r 
2002 t he G e o r g i a n S u p r e m e C o u r t o v e r t u r n e d t h a t decis ion a n d r e m i t t e d 
t he case . 

86. O n 13 M a r c h 2003 the cour t to which the case had been r e m i t t e d 
held t h a t t he ex t r ad i t i on of M r K h a s h i e v and M r Gelogayev was legal . For 
t he first t i m e , it was s t a t e d before tha t cour t t ha t on 27 O c t o b e r 2000 and 
1 N o v e m b e r 2001 (1 F e b r u a r y 2002 accord ing to t he S u p r e m e C o u r t - see 
p a r a g r a p h 88 below) M r Baymurzayev a n d M r Gelogayev had been 
g r a n t e d refugee s t a t u s in G e o r g i a n t e r r i to ry . T h e Ac t ing M i n i s t e r for 
Refugees s t a t ed before t he cour t t h a t t h a t s t a t u s had been g r a n t e d u n d e r 
the Refugee Act (see p a r a g r a p h 257 below). H a v i n g es tab l i shed t h a t 
M r Baymurzayev had never been depr ived of his refugee s t a t u s in 
acco rdance wi th a p r o c e d u r e p re sc r ibed by law, t he cour t conc luded tha t 
it was impossible to e x t r a d i t e h im to Russ ia . W i t h r ega rd to M r Gelogayev, 
t he cour t noted t h a t , by a decis ion of 25 N o v e m b e r 2002, t he Min i s t ry for 
Refugees had w i t h d r a w n his refugee s t a t u s , on the basis of a l e t t e r from 
the Min is t ry of t he In t e r io r d a t e d 20 N o v e m b e r 2002 and a r epor t from the 
C o m m i t t e e on Refugee S t a t u s . 

87. Bas ing its decis ion on an exper t r epor t and on exp l ana t i ons 
provided by the r e p r e s e n t a t i v e s of t he P r o c u r a t o r - G e n e r a l ' s Office, t he 
cour t ru led t h a t it was es tab l i shed tha t the ex t r ad i t ion r eques t from the 
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Russ ian a u t h o r i t i e s had been a e e o m p a n i e d by p h o t o g r a p h s of the 
app l i can t s t a k e n on 7 Augus t 2002 by the Geo rg i an a u t h o r i t i e s , while 
those individuals were impr i soned in Tbil isi Pr ison no. 5. Accord ing to 
the cour t , c o m m u n i c a t i o n of the p h o t o g r a p h s to the Russ ian au tho r i t i e s 
had been jus t i f ied since it had been necessa ry in o r d e r to identify the 
pe r sons c o n c e r n e d . 

88. O n 16 M a y 2003 the S u p r e m e C o u r t uphe ld this decision in so far 
as it conce rned the impossibi l i ty of e x t r a d i t i n g M r Baymurzayev . It 
o r d e r e d t h a t M r Gclogayev ' s ex t r ad i t ion be s u s p e n d e d pend ing 
comple t ion of the a d m i n i s t r a t i v e p roceed ings ins t iga ted by him agains t 
t he decis ion of 25 N o v e m b e r 2002 to w i t h d r a w his refugee s t a t u s . As to 
M r Khash iev , t he S u p r e m e C o u r t no ted t h a t his p h o t o g r a p h , t a k e n by 
the G e o r g i a n a u t h o r i t i e s , had been sent to the Russ ian a u t h o r i t i e s for 
t he pu rpose of identifying h im, but tha t th is had b e e n unsuccessful . 
F u r t h e r m o r e , the defence s u b m i t t e d a copy of a Russ ian passpor t 
ind ica t ing t h a t M r K h a s h i e v was not in fact n a m e d e i t he r K h a s h i e v or 
El ikhadj iev, bu t Mulkoyev (see p a r a g r a p h s 83 above and 101 below). At 
t he r e q u e s t of the G e o r g i a n P r o c u r a t o r - G e n e r a l ' s Office, the Russian 
a u t h o r i t i e s had a p p a r e n t l y checked the a u t h e n t i c i t y of th is copy and had 
repl ied on 6 M a y 2003 t h a t such a passpor t had never been issued. Given 
those c i r c u m s t a n c e s , t he S u p r e m e C o u r t cons ide red t h a t M r Khashiev ' s 
iden t i ty had not been es tab l i shed and dec ided to suspend his ex t r ad i t ion ; 
it sent this par t of the case back to the P r o c u r a t o r - G e n e r a l ' s Office lor 
fu r the r inves t iga t ion . 

B. C r i m i n a l p r o c e e d i n g s b r o u g h t a g a i n s t the a p p l i c a n t s by the 
G e o r g i a n a n d R u s s i a n a u t h o r i t i e s 

1. Proceedings before l/ie Georgian courts for illegal crossing oj the border 

89. M r K h a n c h u k a y e v and M r M a g o m a d o v were t r i ed by the Tbilisi 
Regional C o u r t for illegally cross ing the b o r d e r and were a c q u i t t e d on 
15 Ju ly 2003 on the g r o u n d tha t t he re was no corpus delicti in t he i r act ions . 
In pa r t i cu l a r , it was es tab l i shed tha i bo th of t he app l i can t s had been injured 
and had been obliged to cross the Russo -Georg ian bo rde r in c i r cums tances 
of "di re necess i ty" in which they w e r e obl iged to evade a conf ron ta t ion with 
t he Russ i an a r m e d forces a n d the siege in which they h a d b e e n t r apped 
since 25 J u l y 2002. T h e Regional C o u r t found t h a t they had been forced to 
c o m m i t the offence because they had no o t h e r op t ion and tha t " they had 
na tu ra l l y cons ide red t h a t w h a t was t r a n s g r e s s e d [na t iona l securi ty , the 
border , etc.] was less i m p o r t a n t t h a n w h a t was p rese rved , n a m e l y the i r 
own lives". It was no ted t h a t t he inves t iga t ing a u t h o r i t i e s h a d not 
ques t i oned t he b o r d e r g u a r d s involved a n d had p r o s e c u t e d the two 



180 SHAMAYEV AND OTHERS v. GEORGIA AM) RUSSIA JUDGMENT 

app l i can t s solely on the basis of t h e i r own s t a t e m e n t s . T h e Regional C o u r t 
had e x a m i n e d the bo rde r g u a r d s , w h o had s t a t e d t h a t , at the point w h e r e 
the app l i can t s had crossed in to Geo rg i a , the bo rde r was not m a r k e d , even 
by a Hag, a n d tha t as such it was unident i f iab le and de l imi t ed in an 
a p p r o x i m a t e m a n n e r by the two S t a t e s conce rned . T h e y conf i rmed t h a t , 
at the m a t e r i a l t i m e , t he a r e a s adjo in ing the bo rde r , and the b o r d e r itself, 
we re be ing shel led by the Russ ian a rm) ' and tha i the app l i can t s had offered 
no res i s t ance w h a t s o e v e r in h a n d i n g over the i r weapons and had r e q u e s t e d 
asy lum in Georg i a . 

90. This j u d g m e n t was uphe ld on appea l on 2 D e c e m b e r 2003; 
however , M r K h a n c h u k a y e v and M r M a g o m a d o v could not be r e l eased , 
since they had been placed in pre- t r ia l d e t e n t i o n on 18 D e c e m b e r 2002 in 
connec t ion wi th the c r imina l case arising" from acts of violence aga ins t 
S l a t e employees d u r i n g the night of 3 to 4 O c t o b e r 2002 (see 
p a r a g r a p h s 96 et seq. below). 

91 . O n 9 O c t o b e r 2003 , on t he s a m e g r o u n d s as in the case of 
M r K h a n c h u k a y e v and M r M a g o m a d o v , t he Tbilisi Regiona l C o u r t 
a c q u i t t e d M r Issayev of illegally cross ing the bo rde r . In pa r t i cu l a r , it 
es tab l i shed t h a t M r Issayev had two gunsho t wounds on his left fo rea rm 
w h e n he e n t e r e d Georg i a . H e had m e t M r Khadj iev and M r Aziev, who 
were also e scap ing from Russ ian shel l ing , in the forest . All t h r ee had 
sought refuge in the cabin of a G e o r g i a n s h e p h e r d n a m e d Levan. 
A n o t h e r g r o u p of C h e c h e n s had also t a k e n she l t e r t h e r e . Hav ing l ea rned 
from the s h e p h e r d tha t they were a l ready in Geo rg i an t e r r i to ry , the 
e scapees had sent the i r host to r eques t he lp from the G e o r g i a n bo rde r 
g u a r d s . They had voluntar i ly h a n d e d over the i r weapons a n d r e q u e s t e d 
asylum in Georg i a . T h o s e e l e m e n t s had been conf i rmed to the Regional 
C o u r t by t he bo rde r g u a r d s in ques t i on (see p a r a g r a p h 89 above) . 

92. T h e cour t also es tab l i shed that M r Issaycv's a r res t had been 
brought to the a t t e n t i o n of the Russ ian a u t h o r i t i e s by the Geo rg i an 
Min is t ry of Secur i ty . After his a r r e s t , Mr Issayev had cor rec ted t he n a m e 
of his fa ther t h r e e t imes before it was finally a s c e r t a i n e d tha t he was t he 
son of a ce r t a in Movli. In line with those c h a n g e s , the Russ ian au tho r i t i e s 
had also a m e n d e d the d o c u m e n t s s u p p o r t i n g the i r ex t r ad i t i on reques t in 
respect of this app l i can t . T h e cour t cons ide red t h a t " the d o c u m e n t s 
s u b m i t t e d by the Russ ian prosecu t ion service and included in the case 
file s e e m e d to have been d r a w n up in a cont r ived m a n n e r wi th a view to 
s ecu r ing the ex t r ad i t ion of the individual conce rned" . T h e y did not 
suggest t ha t this individual "had been known to the Russ i an law-
e n f o r c e m e n t agenc ies ... pr ior to his a r r e s t in Geo rg i a " . 

93 . T h e acqu i t t a l was uphe ld on appea l on 1 1 D e c e m b e r 2003. 
However , M r Issayev could not be re leased because he had been placed 
u n d e r inves t iga t ion in t he c r i m i n a l p roceed ings ar i s ing from acts of 
violence aga ins t S t a t e employees (see p a r a g r a p h s 96 el seq. below). 
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94. O n 8 Apri 1 2003 Mr Kush tanashv i l i and M r Margoshvi l i , Geo rg i an 
c i t izens , we re a c q u i t t e d on c h a r g e s of ca r ry ing , h a n d l i n g and t r a n s p o r t i n g 
weapons illegally. T h e o t h e r aspect of the case (illegally cross ing the 
bo rde r and infr inging c u s t o m s regu la t ions ) was r e m i t t e d for addi t iona l 
inves t iga t ion . T h e i r p re - t r i a l d e t e n t i o n was c o m m u t e d to judic ia l 
supervis ion a n d they were i m m e d i a t e l y re leased . O n 20 M a y 2003 
M r Kush tanashv i l i was r e a r r e s t e d in t he light of the decision of 
28 F e b r u a r y 2003 o r d e r i n g t h a t he be placed in pre- t r ia l d e t e n t i o n in 
connec t ion with t he case c o n c e r n i n g ac ts of violence aga ins t S t a t e 
employees (see p a r a g r a p h s 96 et seq. below). 

95. O n 6 F e b r u a r y 2004 M r Gelogayev, M r K h a s h i e v and 
M r B a y m u r z a y e v were a lso a c q u i t t e d by the Tbil isi Reg iona l C o u r t of 
c ross ing the b o r d e r illegally. O n 16 April 2004 the G e o r g i a n S u p r e m e 
C o u r t q u a s h e d tha t j u d g m e n t and r e m i t t e d the case for fu r the r 
cons ide ra t ion . 

2. Case concerning acts of violence against Georgian State employees 

96. At 9 a .m. on 4 O c t o b e r 2002, in the p re sence of two wi tnesses , 
M r R. Marke l i a , inves t iga tor , d r ew up a d a m a g e a s s e s s m e n t r epo r t of cell 
no. 88, w h e r e e leven app l i can t s had been d e t a i n e d before be ing removed a 
few hour s previously (see p a r a g r a p h 123 below). D a m a g e was observed: in 
pa r t i cu l a r , the fu rn i tu re h a d b e e n t a k e n a p a r t and the walls h a d been 
d a m a g e d . O n 9 O c t o b e r 2002 p roceed ings were i n s t i t u t ed . O n 
1 N o v e m b e r 2002 the P r o c u r a t o r - G e n e r a l ' s Office s u b m i t t e d a n u m b e r of 
objects for analysis , wi th a view to d e t e r m i n i n g w h e t h e r they had been 
pa r t of the furnishings in cell no. 88 . T h e exper t r e p o r t , d a t e d 
25 D e c e m b e r 2002, ident if ied the following objects : s t i ck-shaped pieces of 
m e t a l and m e t a l discs, r emoved by h a n d from the window-bars and the 
bunk beds in cell no. 88; t he foot of the cell ven t i l a to r ; pieces of brick 
removed from the cell walls and jtlaced ins ide a pa i r of j e a n s , the legs of 
which h a d b e e n k n o t t e d ; a s h a r p e n e d spoon e m b e d d e d in a plast ic 
c iga r e t t e l ighter to m a k e a knife; a soup spoon, s h a r p e n e d a long one side; 
and o t h e r objects which had been p a r t of t he cell a n d its furn ish ings . 

97. O n 29 and 30 N o v e m b e r a n d 16 D e c e m b e r 2002 the n o n - e x t r a d i t e d 
app l i can t s , wi th t he excep t ion of M r Margoshvi l i , we re c h a r g e d wi th 
p r e m e d i t a t e d r e s i s t ance by a g r o u p of p r i soners involving the use of force 
aga ins t S l a t e employees , a n d wi th refusing to obey lawful o rde r s from 
prison w a r d e r s wi th the i n t en t ion of p re jud ic ing the p rope r funct ioning 
of the pr ison. O n 30 N o v e m b e r and 16 D e c e m b e r 2002 the i n d i c t m e n t s , 
t o g e t h e r wi th t r ans l a t i ons into Russ i an , were served on the app l i can t s . 

98. O n 24 M a y 2004 M r Kush t anashv i l i , M r M a g o m a d o v , M r Issayev 
and M r K h a n c h u k a y e v were convicted a t first i n s t ance and were each 
s e n t e n c e d to four y e a r s ' i m p r i s o n m e n t . Accord ing to the j u d g m e n t , the 
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pr i soners in cell no. 88 had seen on television tha t " ce r t a in C h e c h e n s " 
were to be e x t r a d i t e d bu t , not knowing which of t h e m were affected by 
tha t m e a s u r e , they had opposed the pr ison w a r d e n s who t r ied to r emove 
t h e m from the cell. T h e y w e r e a r m e d wi th m e t a l objects which had been 
r emoved from the bed- f rames and p l u m b i n g a n d wi th project i les m a d e 
from pieces of brick w r a p p e d in shee t s and c lo th ing . T h e y h a d caused 
injury to pr ison w a r d e n s and m e m b e r s of t he special forces. O n 26 Augus t 
2004 the Tbilisi C o u r t of Appea l upheld tha t j u d g m e n t . O n 25 N o v e m b e r 
2004, ru l ing on an appea l on poin ts of law by the app l i can t s , t he Geo rg i an 
S u p r e m e Cour t q u a s h e d the appea l j u d g m e n t and s en t enced the 
app l i can t s to two years a n d five m o n t h s ' i m p r i s o n m e n t . T h e period spent 
in d e t e n t i o n since the i r a r r e s t was c o u n t e d as par t of this s e n t e n c e . 
M r K h a n c h u k a y e v was re leased on 5 J a n u a r y 2005, Mr M a g o m a d o v and 
M r I s sayevon 6 J a n u a r y 2005 and Mr Kush tanashv i l i on 18 F e b r u a r y 2005. 

99. O n 6 F e b r u a r y 2004, in t he s a m e case , M r Gelogayev, M r K h a s h i e v 
and Mr Baymur/ .ayev were convicted a t first ins tance and given a one-year 
pr ison s e n t e n c e . As the l eng th of t ime spen t in p re - t r i a l d e t e n t i o n was 
d e d u c t e d from this s e n t e n c e , those t h r e e individuals were re leased 
immed ia t e ly . O n 16 Apri l 2004 the S u p r e m e C o u r t o v e r t u r n e d t h a t 
j u d g m e n t and r e m i t t e d t he case for a fresh e x a m i n a t i o n . 

Disappearance of Mr Khashiev (Elikhadjiev, Mulkoyev) and Mr Baymurzayev 
(Alkhanov) subsequent to their release 

100. Following the i r re lease on 6 F e b r u a r y 2004, M r Khash iev and 
M r Baymurzayev moved in wi th a re la t ive in Tbil isi ; they were jo ined by-
M r Gelogayev. O n 16 F e b r u a r y 2004 they left the house for an 
a p p o i n t m e n t a t the Min i s t ry for Refugees , but d i s a p p e a r e d before ever 
a r r iv ing t h e r e . O n 25 F e b r u a r y 2004 the G e o r g i a n med ia , c i t ing a 
Russ ian agency repor t , a n n o u n c e d t h a t the miss ing m e n were be ing held 
in a Russ ian pr ison in the town of Essen tuk i , on suspicion of having crossed 
the Russo -Georg i an b o r d e r illegally. O n 5 M a r c h 2004 Ms M u k h a s h a v r i a 
informed the C o u r t of this and s t a t e d t h a t she was anx ious abou t t he 
hea l th of M r Baymurzayev , who a p p a r e n t l y n e e d e d a n ope ra t i on on his 
j aw. She exp la ined t h a t , following the i r re lease , the t h r e e app l i can t s had 
not left the i r res idence unless a c c o m p a n i e d by the i r r e p r e s e n t a t i v e s . As 
the l a t t e r had a s su red t h e m that they had n o t h i n g to fear in Tbil is i , 
M r Khash iev and M r Baymurzayev had d a r e d to v e n t u r e out a lone for 
the first t i m e on the day in ques t i on . 

101. O n 13 M a r c h 2004 the G e o r g i a n G o v e r n m e n t c l a imed t h a t a n 
inves t iga t ion by the Min i s t ry of the In t e r io r had a s c e r t a i n e d t h a t the two 
app l i can t s had d i s a p p e a r e d on 16 F e b r u a r y 2004 at 10.30 a .m. T h e y had 
s u b s e q u e n t l y been a r r e s t e d by the Russ ian a u t h o r i t i e s n e a r the village of 
Lars i (Republ ic of N o r t h Osse l i a ) for crossing the bo rde r illegally. O n 
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29 M a r c h 2004 the Russ ian G o v e r n m e n t a l leged t h a t the two app l i can t s 
had been a r r e s t e d in Larsi on 19 F e b r u a r y 2004 by the F e d e r a l Secur i ty 
Service on the g r o u n d tha t they were on the list of w a n t e d pe r sons . At 
t he t i m e of his a r r e s t , M r Khash iev had been ca r ry ing a false passpor t in 
the n a m e of Mulkoyev (see p a r a g r a p h 88 above) . O n 20 F e b r u a r y 2004 
M r Khash iev and M r Baymurzayev , u n d e r the n a m e s of R u s t a m 
Usmanov ich Elikhadjiev and Khuse in Maulad inov ich Alkhanov, had been 
placed u n d e r inves t iga t ion and impr i soned in Essen tuk i Pr i son , p u r s u a n t 
to a decision by the S ta ropromis lovsk C o u r t (Grozny) . T r a n s f e r r e d on 
6 M a r c h 2004 to a S I Z O in town A, they had been r e t u r n e d to Essen tuk i 
on 22 M a r c h 2004 for the purposes of the inves t iga t ion . 

102. O n 8 Apri l 2001 the Russ ian G o v e r n m e n t s u b m i t t e d p h o t o g r a p h s 
of these app l i can t s , of the i r cells a n d of the S I Z O in town A (shower room, 
medica l uni t and k i t chen) . M r Khash iev and M r Baymurzayev were 
a p p a r e n t l y d e t a i n e d sepa ra t e ly ; each was held in a cell m e a s u r i n g 
16.4 sq .m, e q u i p p e d with a window, toilet facilities a n d a radio 
connec t ion . T h e cells con ta ined four p r i sone r s , t he n u m b e r they had 
been des igned for. Accord ing to M r Khash iev ' s "p r i sone r ca rd" , he had 
been placed u n d e r str ict survei l lance . T h e app l i can t s had never 
compla ined abou t t he i r condi t ions of d e t e n t i o n . T h e p h o t o g r a p h s showed 
t h e m face on and from the side, a n d had been t a k e n in two different rooms 
which did not a p p e a r to be the s a m e as the cells shown in the above-
m e n t i o n e d p h o t o g r a p h s . 

103. Accord ing to medica l cer t i f ica tes d a t e d 24 M a r c h 2004, 
M r Khash iev was in good hea l t h and had no recen t injuries. 
Mr Baymurzayev was suffering from a b roken lower j aw, compl i ca t ed by 
os teomyel i t i s . In 2000 he had received a s h r a p n e l injury to the chin and 
had had an ope ra t i on on his j a w in 2002. H e had b roken the s a m e bone 
again in 2003. O n 12 M a r c h 2004 he had u n d e r g o n e an X-ray 
e x a m i n a t i o n in Russ ia a n d on 15 M a r c h 2004 he had been e x a m i n e d by a 
s tomato log i s t , who r e c o m m e n d e d in -pa t i en t surgica l t r e a t m e n t . 

104. M r Gelogayev was h e a r d by the C o u r t in Tbilisi and spoke of his 
d i s t ress caused by the d i s a p p e a r a n c e of his two c o m p a n i o n s . H e 
specu la ted t h a t t hey m a y have been secre t ly e x t r a d i t e d in e x c h a n g e for 
ce r t a in polit ical concess ions ob t a ined by the G e o r g i a n P re s iden t d u r i n g 
his first official visit to Russ ia af ter his e lec t ion in J a n u a r y 2004. 

105. It a p p e a r s from d o c u m e n t s s u b m i t t e d by the Georg ian 
G o v e r n m e n t on 19 S e p t e m b e r 2004 tha t on 28 M a r c h 2004 the Tbilisi 
p r o c u r a t o r ' s office opened an inves t iga t ion into the k i d n a p p i n g of 
Mr Khash iev and M r Baymurzayev . T h e G e o r g i a n G o v e r n m e n t offered 
no exp l ana t i on on this subject . 

106. O n 5 and 30 N o v e m b e r 2004 Ms M u k h a s h a v r i a s u b m i t t e d copies 
of t he j u d g m e n t s de l ivered by the S u p r e m e C o u r t of the C h e c h e n 
Republ ic on 14 S e p t e m b e r and 11 O c t o b e r 2004 respect ively in t he cases 
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of M r K h a s h i e v (Mr Elikhadjiev, M r Mulkoyev) and M r Baymurzayev 
(Mr Alkhanov) . She c la imed to have o b t a i n e d t h e m with t he he lp of 
individuals close to the applicants. In t he j u d g m e n t s M r K h a s h i e v is 
r e fe r red to as Elikhadjiev R u s t a m U s m a n o v i c h and Mr Baymurzayev as 
Alkhanov Khuse in Maulad inovich (see p a r a g r a p h 83 above) . T h e first 
was c i ted as hav ing been born in 1980 in Grozny and the second in 1975 
in the village of Aki-Yurt in I n g u s h e t i a . D u r i n g the tr ial M r Khash iev 
al leged t h a t he had been a r r e s t e d on 16 F e b r u a r y 2004, not at the 
Russ i an bo rde r , but on Tbil is i 's Rus lavel i Avenue . H e had t h e n b e e n 
t r ans f e r r ed to Essen tuk i (see p a r a g r a p h 101 above) . 

Accord ing to the j u d g m e n t s , M r K h a s h i e v and M r B a y m u r z a y e v w e r e 
pa r t of an a r m e d g roup formed in t he Pankis i Gorge (Georg ia ) by a 
ce r t a in Issabayev for the purpose of e x t e r m i n a t i n g m e m b e r s of the 
federal a r m e d forces in C h e c h n y a a n d local r e s iden t s who co o p e ra t ed 
wi th those t roops . In Ju ly 2002 they had a l legedly crossed illegally into 
the I t um-Ka l in sk region in C h e c h n y a , wi th abou t sixty m e m b e r s of t h e 
a r m e d g r o u p in ques t ion . O n 27 J u l y 2002, s u r r o u n d e d by Russ ian bo rde r 
g u a r d s , the g r o u p had opened fire a n d a t t a c k e d the g u a r d s . Eight Russ ian 
soldiers had been killed and several o t h e r s injured. Given the lack of 
evidence of t he i r d i rec t pa r t i c ipa t ion in t h a t a t t ack , M r Khash iev a n d 
M r Baymurzayev were a c q u i t t e d on the cha rge of t e r r o r i s m a n d of the 
offences set out in Art ic le 205 § 3 and Art ic le 317 of t he C r i m i n a l C o d e 
(sec p a r a g r a p h s 66 and 71 above) . T h e y were also a c q u i t t e d of t he offences 
listed in Art ic le 188 § 4 and Art ic le 208 § 2 of the s a m e Code (see 
p a r a g r a p h 66 above) on the g r o u n d tha t t h e r e was no corpus delicti in t h e i r 
ac t ions . M r K h a s h i e v and M r Baymurzayev were convicted of 
pa r t i c ipa t ion in an illegal a r m e d g r o u p , c ross ing the bo rde r illegally a n d 
of car ry ing , t r a n s p o r t i n g and h a n d l i n g w e a p o n s illegally; they were 
s e n t e n c e d to t h i r t e e n y e a r s ' a n d twelve y e a r s ' i m p r i s o n m e n t respect ively, 
to be served in a closed pr ison. M r K h a s h i e v was also convicted of us ing a 
false passpor t in t he n a m e of Mulkoyev (sec p a r a g r a p h 101 above) . In 
imposing those s en t ences , t he S u p r e m e C o u r t s t a t ed t h a t it took accoun t 
of the app l i c an t s ' ages and the fact t h a t t hey had no c r imina l record . 
M r Baymurzayev ' s hea l t h (ser ious d e f o r m a t i o n of the lower j aw) was also 
t a k e n in to cons ide ra t ion . An a p p e a l to t he S u p r e m e C o u r t of the Russ ian 
F e d e r a t i o n lay aga ins t those j u d g m e n t s . 

3. Criminal proceedings against the applicants extradited to Russia 

107. Accord ing to the Russ ian G o v e r n m e n t , M r Shamayev , 
M r Kliadjiev, M r Vissitov a n d M r Adayev were b r o u g h t before the 
Stavropol Regiona l C o u r t for t r ia l "in the s u m m e r of 2003" . M r Aziev 
was a l legedly b r o u g h t before the s a m e cour t on 26 Augus t 2003. O n 
24 F e b r u a r y 2004 the Russ ian G o v e r n m e n t in formed the C o u r t orally in 
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Tbilisi t ha t , on 18 F e b r u a r y 2004, t he Stavropol Reg iona l C o u r t had 
del ivered j u d g m e n t aga ins t the first four app l i can t s . T h e p rosecu t ion had 
called for s en t ences of n i n e t e e n y e a r s ' i m p r i s o n m e n t for M r S h a m a y e v 
and M r KFiadjicv and e igh teen yea r s ' i m p r i s o n m e n t for M r Vissi tov and 
M r Adayev. T h e cour t h a d s e n t e n c e d Mr S h a m a y e v a n d M r Khadj iev to 
t h r e e yea r s ' a n d six y e a r s ' i m p r i s o n m e n t respect ively, to be served in a n 
o rd ina ry pr i son , a n d h a d s en t enced M r Vissi tov to t en y e a r s ' 
i m p r i s o n m e n t in a closed pr ison a n d M r Adayev to one year a n d six 
m o n t h s ' i m p r i s o n m e n t in an o rd ina ry pr ison. M r Adayev had b e e n 
re leased i m m e d i a t e l y because he had a l r eady been in d e t e n t i o n for this 
l eng th of t i m e . M r Aziev had r e q u e s t e d t he ass i s t ance of an i n t e r p r e t e r 
and s u b m i t t e d a n u m b e r of p r o c e d u r a l r e q u e s t s , w i th the resu l t t h a t his 
case h a d been severed from t h a t of the o the r s and the inves t iga t ion in his 
r e g a r d was still ongoing . 

108. T h e Russ ian G o v e r n m e n t s u b m i t t e d tha t they were u n a b l e t o 
provide t he C o u r t w i th a copy of t h e j u d g m e n t of 18 F e b r u a r y 2004. T h e y 
c la imed t h a t , u n d e r the new Code of C r i m i n a l P r o c e d u r e a d o p t e d by the 
Russ i an D u m a in acco rdance wi th the Counci l of Eu rope ' s 
r e c o m m e n d a t i o n s , only t he convicted pe r son could ob ta in a copy of the 
j u d g m e n t conce rn ing his or he r case . T h e G o v e r n m e n t expressed the i r 
wil l ingness to coope ra t e wi th the C o u r t , but r e g r e t t e d tha t , on this 
occasion, such coopera t ion was impossible on account of the Counc i l of 
E u r o p e ' s r e c o m m e n d a t i o n s . T h e y advised the C o u r t t h a t if it wished to 
ob t a in the d o c u m e n t in ques t i on it should wr i t e to the Russ i an court 
conce rned . T h e C o u r t l ea rned from a le t te r of 8 Apri l 2004 from the 
Russ i an G o v e r n m e n t tha t an appea l had been lodged aga ins t the 
j u d g m e n t of 18 F e b r u a r y 2004 (see p a r a g r a p h 48 above) . In the i r 
submiss ions of 20 J u l y 2004, the G o v e r n m e n t gave the C o u r t to 
u n d e r s t a n d tha t the appea l cour t h a d q u a s h e d the j u d g m e n t in ques t i on 
in its e n t i r e t y (sec p a r a g r a p h 272 below). 

109. O n 25 F e b r u a r y 2004 the Russ i an G o v e r n m e n t s u b m i t t e d to the 
C o u r t in Tbilisi p h o t o g r a p h s of t h e S I Z O in town B and of the four 
e x t r a d i t e d app l i c an t s ' cells, t a k e n on 19 F e b r u a r y 2004 (Mr Adayev, the 
fifth app l i can t , had been r e l eased on the previous day) . T h e s e 
p h o t o g r a p h s show a spacious and wel l -equipped k i t chen and l a u n d r y and 
a shower room. T h e a p p l i c a n t s ' cells a r e la rge a n d well lit, and each has a 
large window. T h e y con ta in long tab les and benches . T h e toi lets a r e open , 
bu t s e p a r a t e d by a low wall from the res t of t he room. T h e r e a r e s inks with 
soap and t o o t h p a s t e , b r o o m s a n d w a t e r t anks in each cell, and h e a t i n g 
pipes u n d e r the windows. Rad io sets can be seen in ce r t a in cells. T h e 
package from the G o v e r n m e n t also con t a ined a video c a s s e t t e . This 
r eco rd ing shows the four cells as desc r ibed above. O n the bas is of t he 
p h o t o g r a p h s of t he app l i can t s in t h e C o u r t ' s possession (see p a r a g r a p h 20 
above) , it is possible to identify M r S h a m a y e v in cell no. 22 and to 
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recognise Mr Khadj iev in cell no. 15. O n the o t h e r h a n d , it is very difficult, 
if not imposs ib le , to spot Mr Vissi lov in cell no. 18, given the back l igh t ing 
a n d the absence of any close-ups. Accord ing to the off-camera voice 
c o m m e n t i n g on the p ic tu res , M r Aziev h a d refused to be fi lmed. 
None the l e s s , a r eco rd ing was m a d e of his cell (no. 98) in which the 
p r i s o n e r s ' faces canno t be m a d e out bu t t he i r s i lhoue t t e s can be seen 
from a d i s t ance . In each cell the n u m b e r of beds is equa l to or g r e a t e r 
t h a n the n u m b e r of p r i soners p r e sen t d u r i n g the fi lming. 

C. I n f o r m a t i o n o b t a i n e d by t h e C o u r t 

/. Identity of the applicants heard by the Court 

110. M r K h a m z a d ( t ) Movlievich Issiev (Issayev), alias K h a m z a t 
Movli tgal ievich Issayev, s t a t ed tha t his real n a m e was K h a m z a t 
Movlievich Issayev, t h a t he was of C h e c h e n or igin a n d tha t he had been 
bo rn on 18 O c t o b e r 1975 in the village of S a m a c h k i , in C h e c h n y a . 

111. M r Seibul (Feisul) Bayssarov s t a t e d tha t he was called Giorgi 
Kush tanashv i l i , t h a t he was a G e o r g i a n ci t izen who be longed to the Kist 
e thn ic g r o u p and tha t he had been bo rn in t he vil lage of Duis i , in the 
A k h m e t a region of Georg i a . 

112. M r Asian K h a n o y e v s t a t e d t h a t his rea l n a m e was A s l a m b e k 
Atuicvich K h a n c h u k a y e v , t h a t he was a Russ ian na t iona l of C h e c h e n 
origin, and tha t he had been bo rn on 25 F e b r u a r y 1981 in the vil lage of 
Selnovodsk, in C h e c h n y a . 

113. M r Adlan (Aldan) U s m a n o v s t a t e d tha t he was in fact n a m e d 
A k h m e d Lcchayevich M a g o m a d o v , t h a t he had been bo rn on 4 J u l y 1955 
in Pavlodar in K a z a k h s t a n , and t h a t he was of C h e c h e n or igin . 

114. M r Rus lan Mirjoyev s t a t e d t h a t his real n a m e was Rus lan 
Akhmedov ich Gclogayev, t ha t he was of C h e c h e n origin and t h a t he had 
been bo rn on 16Ju ly 1958. 

I 15. Mr T e p s a y e v s t a t e d tha t he was in fact Robinzon Margoshvi l i , son 
of Paro la , t h a t he was a G e o r g i a n ci t izen of Kist or igin , and t h a t he had 
been born on 19 Apri l 1967 in the village of Duis i , in the A k h m e t a region of 
Georg i a . 

116. Wi th the excep t ion of M r Margoshvi l i , who was d e t a i n e d in the 
pr ison inf i rmary (see p a r a g r a p h 60 above) , those app l i can t s conf i rmed 
t h a t they had known the e x t r a d i t e d app l i can t s in pr ison and had been 
he ld wi th t h e m in the s a m e cell. T h e p h o t o g r a p h s of the app l i can t s , 
s u b m i t t e d by the G o v e r n m e n t s on 23 and 25 N o v e m b e r 2002, were shown 
to t h e m for ident i f icat ion. T h e n a m e s on the p h o t o g r a p h s had previously-
b e e n covered over by the C o u r t ' s Regis t ry . 
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117. Each of the app l i can t s (except for M r Margoshvi l i ) recognised 
h imsel f in the re levan t p h o t o g r a p h s u b m i t t e d by the G e o r g i a n 
G o v e r n m e n t . M r Robinzon Margoshvi l i ( former ly R u s l a n Tepsayev) was 
identif ied by the o t h e r app l i can t s as Rus lan (four t imes) and Rus l an 
Tepsayev (once) . 

1 18. W i t h r e g a r d to the two miss ing app l i can t s , name ly , M r T i m u r 
(Rus lan) B a y m u r z a y e v alias Khuse in Alkhanov , a n d M r Is lam Khash iev 
alias R u s t a m Elikhadj iev alias B e k k h a n Mulkoyev (see p a r a g r a p h 43 
above) , the first was ident i f ied as Baymurzayev (once) , T i m u r (once) , 
Khuse in (twice) and K h u s e i n A lkhanov (once) . T h e second was n a m e d as 
I s lam (twice) , B e k k h a n ( twice) , Mulkoyev (once) a n d B e k k h a n Mulkoyev 
(once) . 

119. W i t h r e g a r d to the ex t r ad i t ed app l i can t s , four app l i can t s 
identif ied A b d u l - V a k h a b and one appl icant identif ied A b d u l - V a k h a b 
S h a m a y e v in t he p h o t o g r a p h s u b m i t t e d by the Russ i an G o v e r n m e n t as 
tha t of M r A b d u l - V a k h a b Shamayev . T h e p h o t o g r a p h of M r Khuse in 
Khadjiev was identif ied as K h u s e i n ( th ree l imes ) , Khuse in Khadjiev 
(once) and K h u s e i n Nakhad jayev (once) . T h r e e app l i can t s identif ied 
Khuse in Aziev and two app l i can t s identif ied K h u s e i n in the p h o t o g r a p h 
s u b m i t t e d as tha t of M r Khuse in Aziev. M r Adlan (Asian) Adayev (Adiev) 
was identif ied as As ian Adayev (twice) a n d Asian ( t h r e e t i m e s ) . O n the 
o t h e r hand , all five app l i can t s identif ied the p e r s o n in t he p h o t o g r a p h 
s u b m i t t e d by the Russ i an G o v e r n m e n t as M r Rizvan (Rezvan) V i s s i t o v a s 
a ce r t a in M u s a . 

2. Representation of the applicants heard by the Court and object of their 
application to it 

120. By v i r tue of t he a u t h o r i t i e s to act s u b m i t t e d on 9 O c t o b e r 2002, 
the six n o n - e x t r a d i t e d app l i can t s were r e p r e s e n t e d before the C o u r t by 
Ms M u k h a s h a v r i a and M s Dzamukashv i l i . O n the basis of the a u t h o r i t i e s 
to act d a t e d 4 Augus t 2003 , those app l i can t s , wi th the excep t ion of 
M r Margoshvi l i , w e r e a lso r e p r e s e n t e d by Ms Kin t su rashv i l i . 

121. D u r i n g the p roceed ings in Tbil is i , at which only Ms M u k h a s h a v r i a 
and Ms Kin t surashv i l i we re p r e s e n t , five app l i can t s conf i rmed t h a t , wi th 
t he ass i s tance of Ms M u k h a s h a v r i a a n d Ms Dzamukashv i l i , t hey had 
lodged an appl ica t ion wi th t he C o u r t aga ins t G e o r g i a a n d Russ ia in o rde r 
to cha l lenge t he i r ex t r ad i t i on a n d have it s tayed. T h e y s t a t e d t h a t they 
wished to p u r s u e the i r app l ica t ion a n d con t inue to be r e p r e s e n t e d by the 
s a m e lawyers in t he p roceed ings t h a t would e n s u e before t he C o u r t (or, in 
some cases , by t he lawyers t h e n p r e s e n t in t he r o o m ) . As he had only a very 
basic knowledge of G e o r g i a n , M r Margoshvi l i , the s ix th appl ican t who was 
h e a r d , had difficulty in u n d e r s t a n d i n g the ques t i ons pu t by t h e C o u r t . 
However , he m a i n t a i n e d t h a t he was c o m p l a i n i n g ab o u t his a r r e s t u n d e r 



188 SHAMAYKV AND OTHERS v. GEORGIA AND RUSSIA JUDGMENT 

the C h e c h e n n a m e of Tepsayev , as he was mere ly a s imple G e o r g i a n 
s h e p h e r d . M r Margoshvi l i conf i rmed t h a t he had appl ied to t he C o u r t , 
t ha t the lawyers p r e sen t in t he room were his r e p r e s e n t a t i v e s and t h a t he 
wished to p u r s u e his compla in t . 

3. The events concerning the extradition of 4 October 2002 

(a) Facts as submitted by the applicants who were heard by the Court 

(i) Fads common to all the applicants 

122. Five of t he app l i can t s who ap j i ea rcd were h e a r d by the C o u r t in 
Russ ian wi th i n t e r p r e t a t i o n into Engl i sh , one of the C o u r t ' s two official 
l anguages . Hav ing s t a t ed that he was unab le to r ead Russ ian , 
M r Margoshvi l i , the s ix th app l ican t , took the o a t h in G e o r g i a n ; he also 
expressed h imsel f in tha t l anguage . 

123. D u r i n g the few weeks before 4 O c t o b e r 2002, e leven app l i can t s 
had found themse lves d e t a i n e d in the s a m e cell (no. 88) in Tbil is i Pr ison 
no. 5. A to ta l of four teen pr i soners had been held in the cell. M r Adayev 
and Mr Margoshvi l i , the twelfth and t h i r t e e n t h app l i can t s , had been in the 
prison in f i rmary at t he t i m e . 

124. T h e app l i can t s had had a television set in the i r cell. A l t h o u g h 
r u m o u r s had been c i r cu la t ing for a while abou t t he i r possible ex t r ad i t i on 
to Russia , it was only on 3 O c t o b e r 2002 tha t they l ea rned from the 1 1 p .m. 
news bul le t in on Rustavi -2 t h a t the ex t r ad i t i on of five or six of t he i r 
n u m b e r was i m m i n e n t (see p a r a g r a p h 216 below). N o n a m e s having been 
given, they were u n a w a r e of who exact ly would be affected by t h a t 
ope ra t i on . T h e y had received no pr ior in fo rma t ion or official not if icat ion 
on th is m a t t e r . T h e app l i can t s u n d e r s t o o d t h a t t he in fo rmat ion g l eaned 
from the television was a c c u r a t e w h e n , be tween 3 and 4 a.m., pr ison 
w a r d e n s a r r ived and asked t h e m to leave t he cell so tha t it could be 
d is infected (or sea rched , accord ing to Mr Kush t anashv i l i ) . T h e 
app l i can t s ca tegor ica l ly refused to comply, wi th the resu l t t h a t the pr ison 
governor n a m e d four individuals and a sked t h e m to leave t he cell. In 
r e sponse , t he app l i can t s asked tha t n o t h i n g be done unt i l d a y b r e a k a n d 
tha t the i r lawyers be s u m m o n e d ; this r eques t was refused. Abou t fifteen 
hooded m e m b e r s from the G e o r g i a n Min i s t ry of Ju s t i c e ' s special forces 
t h e n e n t e r e d the cell and removed the a])plicants one by one . T h e y used 
t r u n c h e o n s and appl ied e lectr ic shocks . T h e app l i can t s w e r e b e a t e n as 
they lay on the floor in the corr idor . T h e four app l i can t s affected by the 
ex t r ad i t i on o rde r were i m m e d i a t e l y r e m o v e d a n d the o t h e r s were placed 
in sol i tary conf inemen t . A r o u n d 4 a .m. M r Adayev, the fifth app l ican t 
aga ins t w h o m an ex t r ad i t i on o r d e r h a d b e e n issued, was t r ans f e r r ed 
d i rec t ly from the pr ison infirmary. 
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125. All of t he app l i can t s h e a r d c l a imed t h a t they had pu t up only 
verba l r e s i s t ance to leaving the cell. T h e y compla ined that they had been 
b e a t e n , insu l ted and " t r e a t e d like a n i m a l s " by t he special t roops . Following 
th is inc ident , M r Issayev had two f rac tu red ribs a n d an eye injur)' , the scar 
from which was still visible. M r Kush tanashv i l i su s t a ined injuries from 
t r u n c h e o n blows. M r K h a n c h u k a y e v s u s t a i n e d ex tens ive bru is ing . 
M r M a g o m a d o v h a d a b roken too th , a l ace ra t ion to t he ea r , an injury to 
the frontal bone and ex tens ive b ru i s ing on his back a n d legs. 
M r Gelogayev had ex tens ive b ru i s ing on his body and o t h e r in jur ies ( to 
the shou lde r and cheek) a n d had suffered an i n f l ammat ion of the left 
k idney, injuries which he h imsel f desc r ibed as " t r iv ia l" (sec 
p a r a g r a p h s 200, 201 a n d 211 below). All of the p r i soners were injured 
m o r e or less seriously. In pa r t i cu l a r , t he app l i can t s re fe r red to b roken ribs 
and a f rac tu red shou lde r in some cases , and b lood-sp la t t e red heads in 
o t h e r s . Accord ing to M r Kush tanashv i l i and M r K h a n c h u k a y e v , the 
app l i can t s who were to be e x t r a d i t e d were given the mos t severe bea t ings . 
M r Issayev, M r M a g o m a d o v and M r K h a n c h u k a y e v had h e a r d t h a t 
M r Aziev had died as a resul t of his in jur ies . Accord ing to M r Gelogayev, 
M r Aziev m u s t have had a b roken sp ine , since h e was no longer ab le to walk 
a n d was d r a g g e d a long the cor r idor by two m e m b e r s of t he special t roops . 
H e also a p p e a r e d to have an eye t u r n e d inside out . Accord ing to 
M r Gelogayev, the p h o t o g r a p h of M r Aziev al legedly t a k e n by the Russ ian 
a u t h o r i t i e s af ter his a r r e s t could have b e e n a copy of an old p h o t o g r a p h . 

126. O n c e placed in sol i tary con f inemen t , t he n o n - e x t r a d i t e d 
app l i can t s were e x a m i n e d by a doc tor , who l isted each p r i soner ' s injuries 
in wr i t ing . H e mere ly m e a s u r e d the ex t en t of the i r bru ises wi th a ru le r 
and did not provide t r e a t m e n t . T h e app l i can t s did not s u b s e q u e n t l y 
receive any o t h e r medica l ca re . 

127. N o n e of the app l ican t s conf i rmed t h a t he had been in formed by a 
m e m b e r of t he P r o c u r a t o r - G e n e r a l ' s Office t h a t ex t r ad i t i on p roceed ings 
were p e n d i n g aga ins t h im. T h e y all c l a imed to have received visits from 
n u m e r o u s pe r sons while in jn i son (officially ass igned lawyers , 
inves t iga tors and p rosecu to r s ) , whose n a m e s they did not r e m e m b e r . 
The) ' r e m e m b e r e d hav ing m e t once , in the absence of the i r lawyers, a 
m a n a n d a young w o m a n (see p a r a g r a p h s 162-66 below) who asked t h e m 
to sign d o c u m e n t s d r a w n up in Russ ian (in G e o r g i a n , acco rd ing to 
M r K u s h t a n a s h v i l i ) , which they refused to do. 

128. W i t h the excep t ion of M r K u s h t a n a s h v i l i a n d M r Margoshvi l i , the 
app l i can t s all c la imed t h a t they had e n t e r e d Georg i a in s ea rch of refuge 
from the a r m e d c o m b a t in C h e c h n y a . T h e y den ied hav ing been a r m e d 
w h e n they crossed the border . T h e y h a d not been a r r e s t e d at t he border , 
bu t h a d vo lunta r i ly given t hemse lves u p to the G e o r g i a n bo rde r g u a r d s , 
from w h o m they had sought a s s i s t ance . T h e l a t t e r had t e n d e d to the i r 
wounds before cal l ing for a he l icop te r to t r a n s p o r t t h e m to Tbil is i . 
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129. T h e app l i can t s conf i rmed t h a t they had all suppl ied false n a m e s 
to the G e o r g i a n a u t h o r i t i e s . Wi th the except ion of M r Kush tanashv i l i and 
M r Margoshvi l i (see p a r a g r a p h s 135 and 143 below), t hey had ac ted in this 
way to avoid ex t r ad i t i on to Russia and to p reven t family m e m b e r s and 
fr iends w h o were still in Russ ia from be ing e n d a n g e r e d should they ( the 
app l ican t s ) fall in to the h a n d s of the Russ ian a u t h o r i t i e s . M r Issayev 
a l leged tha t he was wea ry o f t e n yea r s of w a r in C h e c h n y a and t h a t , if it 
would pu t h im out of d a n g e r , he "[would] willingly c h a n g e not only his 
n a m e , but also his a p p e a r a n c e " . H e was convinced t h a t he had escaped 
ex t r ad i t i on on account of his false ident i ty . 

130. M r Gelogaycv a n d M r K h a n c h u k a y e v ind ica ted tha t the i r 
officially ass igned lawyers ( inc luding Ms M a g r a d z e , accord ing to 
M r K h a n c h u k a y e v ) and an inves t iga tor from the Min i s t ry of Secur i ty had 
advised the app l i can t s to say t h a t they were a r m e d w h e n they crossed the 
border , since this would e n s u r e tha t they were kept in Georg i a p e n d i n g 
tr ial . T h e app l i can t s had followed this advice. 

131. T h e app l i can t s all den ied ca tegor ica l ly t h a t they had put u p any 
res i s t ance to S t a t e employees d u r i n g the night of 3 to 4 O c t o b e r 2002. 

(ii) Specific Jails submitted by each of the applicants 

132. M r Issayev s t a t e d t h a t he was opposed to his ex t r ad i t i on to Russ ia 
on the g round tha t "no d is t inc t ion is m a d e t h e r e be tween peaceful 
civilians, t e r ro r i s t s and f ighters" . W h e n s p e a k i n g wi th the 
r e p r e s e n t a t i v e s of t he p rosecu t ion service who visi ted t h e m in pr ison, he 
and his fellow pr i soners had always expressed the i r wish not to be 
e x t r a d i t e d to Russia and the i r fear of be ing subjec ted to i l l - t r ea tment in 
tha t count ry . T h e y h a d asked to be t r ied in Georg ia . T h e y had had no 
access to t he ex t r ad i t ion papers. Accord ing to M r Issayev (and also 
M r Kush t anashv i l i ) , the officially ass igned lawyers , the inves t iga to r and 
the r e p r e s e n t a t i v e s of t he p rosecu to r ' s office had asked the app l i can t s to 
tell t h e m the i r real n a m e s so tha t they could he lp t h e m avoid ex t r ad i t ion . 
T h o s e who had compl ied had been e x t r a d i t e d immed ia t e ly . 

133. Pr ior to his a r r e s t , in Augus t 2002, M r Issayev had , he c la imed , 
a t t e m p t e d unsuccessful ly to ob ta in refugee s t a t u s in Georg i a . 

134. M r Kush tanashv i l i c la imed t h a t he was G e o r g i a n (of Kist or igin) 
and was a s h e p h e r d in t he a r ea b o r d e r i n g C h e c h n y a . W h e n the region was 
be ing shel led by the R u s s i a n a r m e d forces in Augus t 2002, he had m e t 
seven injured C h e c h e n s who were fleeing. H e had descended the 
m o u n t a i n slopes on the bo rde r wi th t h e m a n d t a k e n t h e m to a 
s h e p h e r d s ' hu t . H e h imsel f had sus t a ined a head injury t h a t n ight . H e 
r epea t ed ly c l a imed not to have c lear m e m o r i e s of t he events in ques t ion 
on account of this injury. 

135. M r Kush tanashv i l i exp la ined tha t , since he had no money, he 
had given the G e o r g i a n a u t h o r i t i e s and doc to r s a false C h e c h e n n a m e 
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in o rde r lo pass for a fugitive and t hus receive free medica l ca re . He did 
not believe t h a t his G e o r g i a n na t iona l i ty rejoresented an obstacle to 
ex t r ad i t i on and cons idered t h a t he was still in d a n g e r on account of his 
C h e c h e n or ig ins . In a l e t t e r sent to t he C o u r t on 13 N o v e m b e r 2002, he 
a l leged t h a t , d u r i n g the night of 3 to 4 O c t o b e r 2002, the app l i can t s had 
asked to see the i r lawyers before leaving the cell as r e q u e s t e d . T h e pr ison 
governor had repl ied tha t " n e i t h e r lawyer nor inves t iga to r " would t u rn 
up and t h a t " [ the) ' should] leave the cell vo lunta r i ly before [he used] 
force". In t he s a m e l e t t e r M r K u s h t a n a s h v i l i also c l a imed tha t M r Aziev 
had received a violent blow to t he head a n d t h a t one of his eyes had 
pract ica l ly come out of its socket . H e had seen him for the lasl t ime 
when a m e m b e r of t he special t roops "was d r a g g i n g him a long the 
cor r idor like a corpse" . 

136. M r K h a n c h u k a y e v s t a t ed t h a t , shor t ly af ter his a r r e s t , 
" e x t r a d i t i o n s t a r t e d lo be m e n t i o n e d " . T h e app l i can t , who was afraid of 
be ing t o r t u r e d in Russ ia , had s igned p a p e r s , the con t en t of which he 
could not r e m e m b e r , in the hope of be ing t r ied in Georg i a a n d avoiding 
ex t r ad i t i on . In ce r t a in cases the app l i can t s had a l legedly been t h r e a t e n e d 
wi th ex t r ad i t i on if they refused to sign. After 4 O c t o b e r 2002 he had 
w r i t t e n to t h e G e o r g i a n P re s iden t a sk ing h im not to a u t h o r i s e his 
ex t r ad i t i on (see p a r a g r a p h 80 above) . H e a d m i t t e d t h a t he was still 
afraid of ex t r ad i t i on a n d t h a t he lived in a s t a t e of unce r t a in ty . At the 
ini t ial s t age of the p roceed ings before the C o u r t , this app l ican t c la imed 
tha t he could not r e t u r n to Russ ia on account of the "genocide of the 
C h e c h e n peop l e " b e i n g p e r p e t r a t e d "by Russ ia t h r o u g h o u t t he count ry" . 

137. M r K h a n c h u k a y e v did not recognise the exp l ana to ry s t a t e m e n t of 
23 Augus t 2002 which, accord ing to M r D a r b a y d z e , he had refused to sign 
(see p a r a g r a p h s 163-64 below). 

138. M r M a g o m a d o v c la imed t h a t he did not know on which side of 
the bo rde r he had been injured, since the bo rde r line was not m a r k e d in 
t he a r e a in ques t ion (see p a r a g r a p h 89 above) . After be ing knocked out 
by a shell wound to the head , he had been ca r r i ed by his c o m r a d e s . A 
G e o r g i a n gene ra l had ar r ived by he l icop te r and had in t roduced himself 
as commandant of the bo rde r t roops . H e had p romised the app l ican t s 
t h a t he would repor t the facts to t he G e o r g i a n P re s iden t in pe r son and 
t h a t t hey would be given refugee s t a t u s . T h e g e n e r a l h a d previously 
given o rde r s to the effect t h a t the app l i can t s were to receive hospi ta l 
t r e a t m e n t . 

139. D u r i n g the m e e t i n g wi th a m a n and young w o m a n from the 
P r o c u r a t o r - G e n e r a l ' s Office (see p a r a g r a p h s 162-66 below), the 
aj jpl icants had b e e n asked to sign d o c u m e n t s w i thou t be ing informed of 
the i r c o n t e n t s . All of t he n o n - e x t r a d i t e d app l i can t s had m e t those 
individuals , bul in smal l g roups . M r M a g o m a d o v himsel f had been 
b rough t before the two m e m b e r s of the p rosecu t ion service in the 
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c o m p a n y of Asian (Khanoyev alias K h a n c h u k a y e v ) and B e k k h a n 
(Khash iev alias Mulkoyev) (see p a r a g r a p h 419 below). M r M a g o m a d o v 
c la imed t h a t he still feared ex t r ad i t i on . 

140. M r Gelogayev c la imed tha t be had held refugee s t a t u s in 
Georg i a since F e b r u a r y 2002 (see p a r a g r a p h 86 above) and had been 
g r a n t e d this s t a t u s in the A k h m e t a reg ion , which b o r d e r e d C h e c h n y a . 
H e had t h e n left legally for C h e c h n y a , t rave l l ing via Baku (Azerba i jan) , 
in the hope of b r i n g i n g his family to Georg ia . O n c e in C h e c h n y a , he had 
begun looking for a family m e m b e r w h o had been miss ing for m o r e t h a n 
a year , a n d had a r r ived in the I t u m - K a l i n s k region . T h e r e , lie had 
wi tnessed a r m e d comba t be tween the Russ ian federal a r m y a n d the 
C h e c h e n f ighters , who had been s u r r o u n d e d on 25 J u l y 2002. G e o r g i a 
had been the only way out . H e had received a s h r a p n e l wound to the leg 
but had none the l e s s walked as far as the G e o r g i a n border , which he had 
crossed on 3 Augus t 2002. He had r e q u e s t e d asy lum from the G e o r g i a n 
soldiers w h o ar r ived on the scene by he l icop te r . H e had b e e n hospi ta l i sed 
and o p e r a t e d on in Tbil isi , t h e n t r ans f e r r ed to a prison inf i rmary two 
days la te r . 

141. M r Margoshvi l i s t a t e d tha t in Augus t 2002 he had been w o u n d e d 
while wa tch ing his (lock in p a s t u r e l a n d nea r the border . H e did not know 
w h e t h e r he had been w o u n d e d by G e o r g i a n s , Russ ians or C h e c h e n s . After 
be ing t a k e n to Tbil isi , he was t r e a t e d in the pr ison inf i rmary, w h e r e he 
was d e t a i n e d for t h r e e m o n t h s . H e was informed tha t he had been 
a r r e s t e d because he was ca r ry ing weapons . H e c la imed t h a t he had not 
been impr i soned "with a weapon , but wi th a qu i l t ed j a c k e t and 
s h e p h e r d ' s boots" . 

142. M r Margoshvi l i conf i rmed tha t he had been in the s a m e in f i rmary 
ward as M r Adayev, one of t he five e x t r a d i t e d app l i can t s . H e did not 
m e n t i o n a television set or o t h e r in fo rma t ion source tha t would have 
enab led M r Adayev to l ea rn , as the o t h e r e x t r a d i t e d app l i can t s had, t ha t 
he was likely to be h a n d e d over to t he Russ i an au tho r i t i e s in the very n e a r 
fu ture . At about 4 a .m. on 4 O c t o b e r 2002 M r Adayev had been t a k e n 
away, af ter g e t t i n g up and following the m e m b e r s of t he hospi ta l staff 
wi thout a word. M a s k e d m e n were wa i t i ng for h im in t he hospi ta l 
cou r tya rd . D u r i n g the i r s tay in the inf i rmary , M r Adayev had f requen t ly 
asked M r Margoshvi l i to cut out his t o n g u e , a r g u i n g tha t this would he lp 
him to e n d u r e q u e s t i o n i n g more easily if he were e x t r a d i t e d . 
M r Margoshvi l i had firmly refused to do so. 

143. M r Margoshvi l i c la imed t h a t he had not a s s u m e d a false n a m e of 
his own volit ion. H a v i n g been t a k e n to hospi ta l in a ser ious condi t ion , he 
l ea rned on recover ing consciousness t h a t he was be ing re fe r red to as 
Mr Tepsayev . At first he had been happy to receive free medica l 
t r e a t m e n t on t he s t r e n g t h of this n a m e , but had t h e n rapidly cha l l enged 
this ident i ty in t he in f i rmary a n d s u b s e q u e n t l y before a j u d g e . 
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(b) Facts as submitted by the State employees 

(i) The prison staff 

144. T h e C o u r t h e a r d M r A. Dalakishvi l i , in-house inspec to r at Tbilisi 
Pr ison no. 5 (who was on du ty on the n ight of 3 to 4 O c t o b e r 2002), 
M r B u c h u k u r i , employee of t he Min i s t ry of J u s t i c e ' s Pr isons D e p a r t m e n t 
(who was also on du ty tha t n igh t ) , M r E. Kerdikoshvi l i , chief inspec to r of 
t he Pr isons D e p a r t m e n t ' s service respons ib le for t r a n s p o r t i n g foreign 
na t iona l s , and M r N . Chikvi ladze , employee of the Pr i sons D e p a r t m e n t , 
and head of secur i ty at Pr ison no. 1. 

145. T h o s e individuals all said tha t they had not been officially 
in formed of t he app l i c an t s ' i m m i n e n t ex t r ad i t i on and tha t they had 
l ea rned la te r , on t he m o r n i n g of 4 O c t o b e r 2002, t h a t five C h e c h e n 
p r i sone r s were to be e x t r a d i t e d . M r B u c h u k u r i and M r Dalakishvi l i 
a l leged tha t , as they had been on du ty , they were unab le to wa tch 
television to keep themse lves in formed. Accord ing to M r Chikvi ladze , 
only the pr ison governor , his d e p u t i e s and the head of the pr ison 
s e c r e t a r i a t (special division) had been informed of the app l i can t s ' 
i m m i n e n t t r ans fe r . H e had l e a r n e d from the m e d i a t h a t four or live 
C h e c h e n p r i soners were to be e x t r a d i t e d , bu t none of the pr ison staff had 
been told the i r n a m e s . 

146. T h e above -men t ioned pe r sons conf i rmed t h a t t h i r t e e n or 
four teen C h e c h e n p r i soners were held in the s a m e cell. Accord ing to 
M r Tch ikv i l adze , t he decision to k e e p these p r i soners t o g e t h e r had been 
based on the i r rel igious convict ions, so t h a t they would not be h inde red in 
ca r ry ing out the i r daily r i tes . 

147. At about 4 a .m. on 4 O c t o b e r 2002, the above -men t ioned pr ison 
staff we re in formed tha t a loud noise was coming from cell no. 8f>. 
Mr Dalakishvi l i i n s t ruc t ed a w a r d e n to find out what was haj^pening. T h e 
l a t t e r looked t h r o u g h the peepho le in the cell door a n d saw t h a t the 
p r i sone r s were d i s m a n t l i n g beds and s h o u t i n g in a foreign l anguage . 
Accord ing to M r Chikvi ladze , af ter a ce r t a in per iod the w a r d e n was no 
longer able to observe what was going on, as t he p r i soners had covered 
over the peepho le from the ins ide. M r Dalakishvi l i s u b m i t t e d a w r i t t e n 
repor t on the s i tua t ion to the pr ison governor , who was still in his office. 
At the l a t t e r ' s r e q u e s t , M r Dalakishvi l i , M r B u c h u k u r i and 
Mr Chikv i ladze , a c c o m p a n i e d by o t h e r m e m b e r s of staff and the d e p u t y 
governor , wen t to the cell to see what was h a p p e n i n g . T h e d e p u t v governor 
o r d e r e d t h a t t he cell be opened . Accord ing to M r Dalakishvi l i , they hoped 
to ta lk t o t he app l i can t s . W h e n the d o o r was o p e n e d , they found the cell in 
chaos , h e a r d shou t s and saw tha t bi ts of m e t a l a n d bricks were be ing 
th rown in the i r d i rec t ion . M r Chikvi ladze shou ted an o r d e r to close the 
door quickly. H e asked tha t it be left closed unt i l such t i m e as he had 
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r epo r t ed the s i tua t ion to his supe r io r s in the Pr isons D e p a r t m e n t . 
Mr Dalakishvi l i , who did not u n d e r s t a n d the reason for such violence, 
bel ieved tha t a riot was about to begin a n d inc reased the n u m b e r of 
w a r d e n s on the floor in cpiestion. 

148. R e t u r n i n g to the pr ison 's admin i s t r a t i ve wing, M r Chikvi ladze 
saw that the d i rec to r of the Pr isons D e p a r t m e n t was a l r eady t h e r e , 
t o g e t h e r with about ten or so o t h e r people . H e was then officially 
informed that lour p r i soners were to be removed wi th a view to the i r 
ex t r ad i t ion . A vehicle was a p p a r e n t l y read} ' in a n e i g h b o u r i n g cour tya rd 
a n d the a i rpor t a u t h o r i t i e s h a d been informed. A c c o m p a n i e d by the 
d i rec to r of the Pr i sons D e p a r t m e n t , the prison governor a n d the i r 
d e p u t i e s , the w a r d e n s aga in g a t h e r e d in front of the cell. T h e pr ison 
governor e n t e r e d first, wi th four scaled files u n d e r his a r m , one for each 
of the p r i soners affected by the ex t r ad i t i on o rde r . T h e o t h e r s followed 
him into the cell. Accord ing to Mr Kerdikoshvi l i , the p r i soners were 
s t a n d i n g on the i r beds a n d t h rowing bowls, p la t e s a n d o t h e r objects at 
t h e m . T h e governor in formed t h e m tha t an i n t e r n a l m e a s u r e was to be 
i m p l e m e n t e d in the cell and that the p r i soners were to leave it. Accord ing 
to M r Chikv i ladze , the governor m e n t i o n e d the need to search t he room. 
T h e p r i soners ca tegor ical ly refused to obey and l aunched a direct a t t ack . 

149. T h e w a r d e n s hea rd by the Cour t conf i rmed t h a t all the app l i can t s 
were a r m e d with pieces of m e t a l which had been r e m o v e d from the beds , 
me ta l gril ls which they had removed from the windows and t rouse r s filled 
with bricks and tied at the end of t he legs, which were being used as 
project i les . 

150. In this connec t ion Mr Chikvi ladze exp la ined tha t Pr ison no. 5 was 
housed in a bu i ld ing tha t had been cons t ruc t ed in 1887, and tha t t he walls 
were so e roded tha t bricks could be pul led out by band . M r Dalakishvil i 
also s t a t e d t h a t t he walls were in a s t a t e of d i s r epa i r a n d t h a t br icks 
could be r emoved us ing one ' s ba r e h a n d s . H a v i n g s u b s e q u e n t l y 
pa r t i c ipa ted in d r a w i n g up the d a m a g e a s s e s s m e n t repor t (see 
p a r a g r a p h 96 above) , M r Chikvi ladze noted t h a t t he cell walls had been 
d a m a g e d and t h a t t he m e t a l bed- f rames were in several p ieces . T h e w a t e r 
pipe above the sink had a p p a r e n t l y been pul led out of the wall. 

151. Since the p r i son gove rnor ' s a r r iva l in the cell had led to an open 
a t t ack , m a s k e d m e m b e r s of the special t roops , who had previously been 
posted in the s ta i rcase , e n t e r e d the p remises al the governor ' s r e q u e s t . 
M r Dalakishvil i and M r Chikvi ladze cons idered t h a t t he use of special 
t roops had been necessa ry in view of the scale of the res i s tance put up by 
the p r i soners . T h e y bo th a g r e e d tha t h a n d - t o - h a n d c o m b a t had t a k e n 
place be tween the p r i soners and m e m b e r s of the special t roops . 
Accord ing to Mr B u c h u k u r i , the special t roops , who had been placed at 
the pr ison a d m i n i s t r a t i o n ' s d isposal in case of necessi ty, usual ly ca r r ied a 
t r u n c h e o n each a n d could hardly e n t e r the pr ison a r m e d in any o t h e r way. 
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152. Accord ing to M r Dalakishvi l i , the app l i can t s had h e a r d r u m o u r s 
about the ex t r ad i t i on o rde r from the television. M r Chikvi ladze supposed 
tha t they could have kept mobi le phones illegally in the i r cell or could have 
l i s tened to the rad io . In add i t ion , ce r t a in n e i g h b o u r i n g cells con ta ined 
television sets and the i r occupan t s could have passed on the news to the 
applicants wi thout difficulty. 

153. M r Dalakishvi l i a l leged t h a t , on e n t e r i n g the cell beh ind the 
pr ison governor , he had been injured on the elbow and knee by 
"pro jec t i l es" fabr ica ted on the spot by the p r i soners (see p a r a g r a p h 205 
below). H e none the l e s s r e t u r n e d to his office, w h e r e t he n o n - e x t r a d i t e d 
p r i soners had been t a k e n for a check-up . M r Dalakishvil i observed that 
all of the app l i can t s were coveted in dus t , bu t no one was b leed ing . He 
s t a t e d t h a t if M r M a g o m a d o v had had a l ace ra t ed ea r he would have 
not iced it (sec p a r a g r a p h 125 above) . As he h imse l f had not no ted any 
injury and the app l i can t s h a d not asked for medica l ass i s tance , 
Mr Dalakishvi l i had not been r equ i r ed to call a doc to r at t h a t point . 
Since the p r i soners who were to be e x t r a d i t e d had been led away 
immed ia t e ly , he had not seen t h e m aga in in his office and the re fo re had 
not seen M r Aziev. 

154. At t h e e n d of his shift, on c o m i n g across d e m o n s t r a t o r s ou ts ide 
the pr i son , M r Dalakishvi l i l ea rned t h a t p r i soners had been e x t r a d i t e d . 
Given his posi t ion, he had been su rp r i sed t h a t the a u t h o r i t i e s had not 
informed h im so t h a t , as was c u s t o m a r y , he could inform the p r i soners 
conce rned on the day pr ior to the i r ex t r ad i t ion . H e exp la ined to the 
C o u r t t h a t , u n d e r n o r m a l c i r c u m s t a n c e s , a w r i t t e n , s igned a n d s t a m p e d 
notif icat ion was sen t to h im by the head of the pr ison s e c r e t a r i a t which 
m a n a g e d the p r i sone r s ' pe r sona l files; M r Dalakishvi l i ' s role was to check 
the d o c u m e n t s for which he was respons ib le and to inform the individual 
conce rned of the t i m e of d e p a r t u r e , so tha t he or she would have t ime to 
p r e p a r e . Th i s p r o c e d u r e had not been followed in the in s t an t case . 

155. M r B u c h u k u r i c l a imed tha t he had been w o u n d e d in the foot by a 
piece of m e t a l (see p a r a g r a p h 204 below), tha t his wound had bled and 
t h a t he had i m m e d i a t e l y gone to the pr i son a d m i n i s t r a t i o n ' s p r e m i s e s for 
t r e a t m e n t . A l though his wound was not ser ious , it had r equ i r ed t r e a t m e n t 
for a p p r o x i m a t e l y t en days . 

156. M r Kerdikoshvi l i s t a t e d t h a t , on a r r iv ing at the pr i son , he had 
l ea rned t h a t the p r i soners were refus ing to leave the i r cell, but t ha t no 
one had exp la ined to him why they were refus ing to do so or why they 
had to be moved. H a v i n g followed the pr ison governor in to t he cell, he 
had been injured on the h a n d (see p a r a g r a p h 204 below) and had 
i m m e d i a t e l y gone d o w n s t a i r s to t he in f i rmary . O t h e r w a r d e n s had also 
been injured a n d the pr ison doc tor had provided medica l t r e a t m e n t . 

157. .According to Mr Chikv i ladze , two or t h r e e p r i soners , a r m e d with 
pieces of m e t a l , c l imbed to the top of t he bunk beds w h e n the pr ison 
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governor e n t e r e d the cell. O n e of t h e m look a im at Mr Ghikvi ladze several 
t imes , bu t failed to hit h im. A m e m b e r of the special t roops t h e n p u s h e d 
M r Chikvi ladze out of the way for his own safety. T h e most violent 
p r i soners had been the four individuals whose sealed files the gove rno r 
had b r and i shed ; two o t h e r pr i soners bad a t t e m p t e d unsuccesslullv to 
ca lm t h e m down. 

158. Mr Chikvi ladze cons idered it likely t h a t , like t he S t a t e employees , 
t he p r i sone r s could have been in jured , given the h a n d - t o - h a n d l igh t ing 
tha t had t a k e n place in the cell. 

(ii) A member tif the special lumps from the Ministry о/Justice 

159. Mr '/.. Sheshbe r idze exp la ined t h a t the special t roops were based 
not far from Prison no. 5, which they could r each in t en m i n u t e s if t hey 
ran . O n the night in ques t ion he a n d about fifteen of his co l leagues had 
been in s t ruc t ed to defuse the s i tua t ion in cell no. 88. U n a w a r e of the 
reason for the d i so rder , the g r o u p had been pos i t ioned in s t a i r cases n e a r 
the cell, from w h e r e noise and s h o u t i n g in a foreign l a n g u a g e could be 
hea rd . T h e pr ison governor had e n t e r e d the cell, bu t had r e t u r n e d a few 
m i n u t e s la te r and asked the t roops to i n t e rvene . T h e y had compl ied and 
had pe r fo rmed the i r task "af ter e n c o u n t e r i n g l imited r e s i s t ance" . T h e 
pr i soners had been a r m e d wi th pieces of m e t a l a n d missile-l ike objects 
m a d e from t rouse r s con t a in ing a solid mass . M r Sheshbe r idze s t a t e d t h a t 
he a n d his col leagues had indeed been w e a r i n g m a s k s , in line wi th t he 
r egu la t ions . O n the o t h e r hand , they had not worn special ves ts or any 
o t h e r pro tec t ive e q u i p m e n t . A r m e d only wi th r u b b e r t r u n c h e o n s , t hey 
had not ca r r i ed e lec t r ic ba tons or o t h e r weapons . T h e y had m a d e the 
p r i soners lie down in the co r r idor and had handed t h e m over to t he 
pr ison w a r d e n s before leaving the bui ld ing . M r Sheshbe r idze had l ea rned 
from the television tha t the app l i can t s b a d been r e m o v e d from the cell in 
o r d e r to be e x t r a d i t e d . 

160. Mr Sheshbe r idze c l a imed t h a t he had sus t a ined a smal l injury 
(see p a r a g r a p h 204 below). He d e n i e d the a l lega t ion t h a t he a n d his 
co l leagues had b e a t e n the app l i can t s merci less ly and insu l ted t h e m . 

(Hi) Represenlatices oj the Procurator-General's Office 

161. T h e C o u r t q u e s t i o n e d M r L. D a r b a y d z e and Ms A. Nadat eishvili, 
t r a i n e e p rosecu to r s at t he P r o c u r a t o r - G e n e r a l ' s Office at the re levant 
t i m e , M r P. Mskh i l adzc , d i r ec to r of i n t e rn a t i o n a l re la t ions at the 
P r o c u r a t o r - G e n e r a l ' s Office, and M r N . Gab r i ch idze , fo rmer G e o r g i a n 
P r o c u r a t o r - G e n e r a l . 

162. M r D a r b a y d z e exp la ined t h a t , u n d e r the supervis ion of 
M r Mskh i l adzc , his super io r , he had b e e n respons ib le for var ious tasks in 
connec t ion wi th the d i spu t ed e x t r a d i t i o n s . In pa r t i cu l a r , M r Mskh i l adzc 
h a d asked him to visit t he app l i can t s in pr ison, to inform t h e m tha t t he 
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issue of t he i r ex t r ad i t i on was be ing e x a m i n e d by the P r o c u r a t o r - G e n e r a l ' s 
Office and to r eques t exp lana t ions conce rn ing the i r na t iona l i ty . H e had 
ca r r i ed out this visit on 23 Augus t 2002 wi th his fellow t r a i n e e , 
Ms Nadare i shv i l i , and wi thou t the lawyers be ing p r e s e n t , since "it was 
not official ques t i on ing , but a r e q u e s t for in fo rmat ion" . O n t h a t d a t e 
they m e t only five app l i can t s . 

163. M r D a r b a y d z e had first spoken with M r K h a n c h u k a y e v in 
Russ ian in a s e p a r a t e room. T h e l a t t e r had provided in fo rma t ion orally, 
bu t had refused to sign t he co r r e spond ing d o c u m e n t tha t would provide 
formal conf i rma t ion of his r e m a r k s (see p a r a g r a p h 137 above) . O n be ing 
r e t u r n e d to t he room w h e r e the o t h e r p r i soners were be ing held, 
M r K h a n c h u k a y e v had said s o m e t h i n g to t h e m in C h e c h e n . T h e 
pr i soners t h e n collectively refused to "provide t he r e q u i r e d exp l ana t i ons 
and sign t he re levan t d o c u m e n t " , on the g r o u n d t h a t they were not 
ass is ted by a lawyer a n d a C h e c h e n in te r j i re te r . 

164. T h e d o c u m e n t t h a t M r K h a n c h u k a y e v h a d refused to sign was a n 
e x p l a n a t o r y s t a t e m e n t i n t e n d e d for the P r o c u r a t o r - G e n e r a l . It con ta ined 
the app l i can t ' s a s se r t ions to t he effect t h a t he was C h e c h e n a n d h a d been 
born in Grozny in 1981; had ar r ived in G e o r g i a on 4 Augus t 2002 and been 
a r r e s t e d by the Geo rg i an a u t h o r i t i e s ; had been held for a few days in the 
Min i s t ry of Secur i ty ' s inves t iga t ion pr i son t h e n t r ans f e r r ed to Pr i son no. 5 
in Tbil isi ; a n d had been in formed at the t i m e of his a r r e s t t ha t he had been 
a r r e s t e d for cross ing the b o r d e r illegally. T h e following s e n t e n c e can be 
r e a d a t t he b o t t o m of this piece of p a p e r : "The p r i sone r refused to sign 
this d o c u m e n t a n d r e q u e s t e d the ass i s tance of a lawyer ." T h e d o c u m e n t 
had been d r a w n up by M r L. D a r b a y d z e , t r a i n e e p rosecu to r . Accord ing to 
the m i n u t e s of t he m e e t i n g , s igned only by M r D a r b a y d z e and 
Ms Nadare i shv i l i , they had unsuccessful ly a t t e m p t e d " to ob ta in an 
e x p l a n a t o r y s t a t e m e n t from the app l i can t in connec t ion wi th his 
e x t r a d i t i o n " . 

165. Fol lowing this refusal to c o m m u n i c a t e , M r D a r b a y d z e pos tponed 
the discuss ion in o rde r to seek the ass i s tance of an i n t e r p r e t e r . 
M r P. Mskh i l adze , his super ior , a r r a n g e d wi th the Min i s t ry of Secur i ty ' s 
t e a m of inves t iga tors (see p a r a g r a p h 190 below) t h a t , following an 
in te rv iew schedu led for 13 S e p t e m b e r 2002, M r Da rbaydze would be able 
to m e e t t he app l i can t s . M r Da rbaydze t hus received an a s s u r a n c e tha t 
lawyers a n d a C h e c h e n - s p e a k i n g i n t e r p r e t e r would be p r e s e n t a t t he 
m e e t i n g . 

166. O n 13 S e p t e m b e r 2002, a c c o m p a n i e d by his col league 
Ms Khe r i anova , M r Darbaydze went to t he pr ison. H e met 
M r T . Saydayev, an i n t e r p r e t e r h i red by the Min i s t ry of Secur i ty (see 
p a r a g r a p h 189 below), a n d exp la ined to h im t h a t , "on account of an 
ongoing ex t r ad i t i on p r o c e d u r e , [he wished] to receive in fo rma t ion from 
the C h e c h e n p r i soners t h a t would enab l e the i r na t iona l i ty to be 
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es tab l i shed" . T h e i n t e r p r e t e r had t r a n s l a t e d these r e m a r k s , bu t , s ince he 
did not sj)cak C h e c h e n , M r Da rbaydze had been unab le to assess the 
accuracy of the i n t e r p r e t a t i o n . In response , the app l i can t s r e i t e r a t e d 
the i r refusal to provide in format ion and to sign the c o r r e s p o n d i n g 
d o c u m e n t s , which had been d r a w n u p in Russ ian . N o n e t h e l e s s , the 
d o c u m e n t s were r ead ou t to t h e m . 

167. As the app l i c an t s ' r ep r e sen t a t i ve s had indica ted tha t 
M r Da rbaydze ' s n a m e did not a p p e a r on e i the r of the two "vis i tors ' logs 
(ci t izens, lawyers a n d inves t iga tors ) for Pr ison no. 5 " cover ing the [periods 
of 5 Augus t to 12 S e p t e m b e r and 13 S e p t e m b e r to 17 O c t o b e r 2002 
respect ively, M r Da rbaydze exp la ined t h a t on 23 Augus t a n d 
13 S e p t e m b e r 2002 his n a m e had not been e n t e r e d in those logs but in the 
pr i son ' s " reg i s t e r of access to the inves t iga t ion room". Since p rosecu to r s -
unl ike vis i tors , lawyers a n d inves t iga tors - had no need of a pass a n d could 
e n t e r the pr ison on the s t r e n g t h of the i r profess ional badge a lone , he did 
not believe t h a t his n a m e could have been e n t e r e d in t he vis i tors ' log 
m e n t i o n e d by the lawyers. By the s a m e token , his n a m e did not a p p e a r in 
t he " r eg i s t e r of r e q u e s t s to b r ing a p r i sone r [from his or her c e l l ] " because , 
on the two da t e s in ques t ion , he had j o ined the app l i can t s in the 
inves t iga t ion room, to which they had been c o n d u c t e d at the r eques t of 
the Min i s t ry of Secur i ty ' s inves t iga tors (see p a r a g r a p h 190 below). 

168. M r Da rbaydze expla ined tha t the Min i s t ry of J u s t i c e , which was 
responsib le for execu t ing ex t r ad i t i on o r d e r s , had been informed 
i m m e d i a t e l y of the decision of 2 O c t o b e r 2002 (see p a r a g r a p h 178 
below). O n the s a m e d a t e M r Mskh i l adze had personal ly in formed the 
a p p l i c a n t s ' d o m e s t i c lawyers by t e l e p h o n e and , f u r t h e r m o r e , had served 
the w r i t t e n ex t r ad i t i on o rde r s on t h e m . M r D a r b a y d z e s e e m e d to 
r e m e m b e r going to the lawyers ' offices for t h a t pu rpose . 

169. Accord ing to M r D a r b a y d z e , a t the m a t e r i a l t i m e n e i t h e r the 
G e o r g i a n Code of C r i m i n a l P r o c e d u r e nor any regu la to ry m e a s u r e 
governed the p r o c e d u r e to be followed in lodging an appea l agains t an 
ex t r ad i t i on o rde r . Ar t ic le 259 § 4 of t he a b o v e - m e n t i o n e d Code a l luded to 
it only vaguely (see p a r a g r a p h 254 below). Th i s loophole h a d b e e n 
r e m e d i e d by the G e o r g i a n S u p r e m e C o u r t ' s case- law in the Aliev case 
(see p a r a g r a p h 258 below). 

170. Mr D a r b a y d z e s t a t ed t h a t , given the lawyers ' cr i t ic ism t h a t 
n e i t h e r they nor the i r c l ients had been informed of t he ex t r ad i t i on 
p roceed ings and o r d e r s , he bad con t ac t ed M r Saydayev in D e c e m b e r 
2002 and had asked him to certify by affidavit t h a t he had indeed gone to 
t he pr ison on 13 S e p t e m b e r 2002 and informed the app l i can t s of t he 
ex t r ad i t i on p roceed ings aga ins t t h e m . M r Da rbaydze [produced the 
affidavit in ques t ion before the C o u r t (see p a r a g r a p h 196 below). 

171. Ms Nadarc i shv i l i conf i rmed t h a t she had been responsib le for t he 
ex t r ad i t i on case in ques t i on wi th in the P r o c u r a t o r - G e n e r a l ' s Office. O n 
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23 Augus t 2002, t o g e t h e r wi th M r D a r b a y d z c , she had m e t five of the 
app l i can t s in the inves t iga t ion room of Tbil is i ' s Pr i son no. 5. Given those 
Five indiv iduals ' refusal to coope ra t e , she and he r co l league h a d decided 
aga ins t a sk ing tha t the o t h e r app l i can t s be b rough t to t h e m , as or iginal ly 
p l a n n e d . Ms Nadare ishvi l i and M r Darbaydzc wished to ob ta in 
in fo rmat ion abou t the app l i c an t s ' d a t e s and places of b i r th , and the i r 
na t iona l i t i e s . T h e y informed the app l i can t s t ha t they were work ing on 
the ques t i on of t he i r ex t r ad i t i on for t he P r o c u r a t o r - G e n e r a l ' s Office and 
t h a t t hey were not inves t iga to rs . T h e app l i can t s had init ially p r e t e n d e d 
not to speak Russ ian bu t had s u b s e q u e n t l y s t a t ed in t h a t l a n g u a g e t h a t 
they did not wish to r e t u r n to Russ ia and tha t some of t h e m had 
Georg i an na t iona l i ty . Th i s conversa t ion took place w i thou t a lawyer or an 
i n t e r p r e t e r . 

172. Wi th r ega rd to t he fact t h a t he r n a m e did not a p p e a r in the 
pr i son ' s v is i tors ' log, Ms Nadare i shvi l i c la imed not to know the p r o c e d u r e 
for access to t he pr ison, since she had visited it for t he first and last t ime 
on 23 Augus t 2002. 

173. M r Mskh i l adze , who was M r Darbaydze ' s a n d Ms Nadare i shv i l i ' s 
h ie ra rch ica l super io r , exp la ined tha t the Geo rg i an P r o c u r a t o r - G e n e r a l ' s 
Office had not been satisfied with the d o c u m e n t s s u b m i t t e d by the 
Russ ian a u t h o r i t i e s in suppor t of t he ex t r ad i t i on r eques t conce rn ing the 
app l i can t s ; those d o c u m e n t s had b e e n h a n d e d over d u r i n g M r Us t inov ' s 
visit to G e o r g i a (see p a r a g r a p h s 62 and 63 above) . C o n f i r m i n g the facts 
set out in p a r a g r a p h s 62-64, 67-69 and 71-72 above, M r Mskh i l adze 
e m p h a s i s e d t h a t t he G e o r g i a n a u t h o r i t i e s had asked t he i r Russ ian 
c o u n t e r p a r t s for firm a s s u r a n c e s conce rn ing the t r e a t m e n t t h a t would 
awai t the app l i can t s in t he event of ex t r ad i t i on . H e po in ted out tha t 
those had not been g e n e r a l a s su rances , but individual g u a r a n t e e s in 
respec t of each app l i can t , c i ted by n a m e in the r e l evan t l e t t e r s . Given 
t h a t t he a s s u r a n c e s had come from the Russ i an P r o c u r a t o r - G e n e r a l ' s 
Office and t h a t t he Office h a d the role of p rosecu to r d u r i n g c r imina l 
t r ia ls in Russia , t he G e o r g i a n a u t h o r i t i e s had every reason to believe tha t 
t he d e a t h pena l t y would not be sought in respec t of the app l i can t s . T h e y 
had also t a k e n in to account t h a t a m o r a t o r i u m on the d e a t h pena l t y had 
been in force in Russ ia since 1996 a n d t h a t the impos i t ion of such a 
sanc t ion had been proh ib i ted by the C o n s t i t u t i o n a l C o u r t ' s j u d g m e n t of 
2 F e b r u a r y 1999. Bese t by "ce r t a in d o u b t s " , t he G e o r g i a n a u t h o r i t i e s had 
r e q u i r e d the s a m e type of a s s u r a n c e with r ega rd to i n h u m a n or d e g r a d i n g 
t r e a t m e n t . It was only after it had ob t a ined sa t is factory a s su rances in tha t 
respect t ha t the G e o r g i a n P r o c u r a t o r - G e n e r a l ' s Office had begun 
e x a m i n i n g the ex t r ad i t i on r e q u e s t . 

174. W i t h o u t d e n y i n g tha t the P r o c u r a t o r - G e n e r a l ' s Office had sent 
t he Russ i an a u t h o r i t i e s p h o t o g r a p h s of the app l i can t s which had been 
t a k e n in Geo rg i a , M r Mskh i l adze firmly den ied t h a t the Russ i an side 
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had used those p h o t o g r a p h s in the i r ex t r ad i t i on r eques t or in suppor t of 
t h a t r e q u e s t . T h e Russ ian au tho r i t i e s had indeed s u b m i t t e d the 
p h o t o g r a p h s of the app l ican t s which were inc luded wi th t he copies of 
F o r m no. 1 (see the footnote on page 173 above) . Accord ing to 
M r Mskh i l adze , this was exp la ined by the fact t h a t , at t he r eques t of 
t he Min i s t ry of Secur i ty ' s inves t iga t ion t e a m responsib le for e x a m i n i n g 
the illegal bo rde r crossing, the P r o c u r a t o r - G e n e r a l ' s Office had 
s u b m i t t e d a r eques t for ass i s tance in t h a t c r imina l case to the Russ ian 
a u t h o r i t i e s , in acco rdance with t he Minsk Conven t i on . T h e r e q u e s t , 
a c c o m p a n i e d by the app l i c an t s ' p h o t o g r a p h s and f ingerpr in t s , was 
i n t e n d e d to identify t he pe r sons conce rned and had been d r a w n up at 
t he end of Augus t 2002. Given t h a t the ex t r ad i t i on r eques t , s u p p o r t e d 
by p h o t o g r a p h s of the app l i can t s and o t h e r d o c u m e n t s , h a d been 
s u b m i t t e d on 6 Augus t 2002, M r Mskh i l adze did not believe t h a t the 
two se ts ol p h o t o g r a p h s could be the s a m e . 

175. As to the ident i f icat ion of t he e x t r a d i t e d app l i can t s , 
M r Mskh i l adze exp la ined tha t the Russ ian inves t iga t ion o rde r s 
c o n t a i n e d the i r rea l n a m e s and t h a t the app l i can t s t hemse lves had never 
c o n t e s t e d this . T h e y had also been identif ied by m e a n s of ident i f icat ion 
p r o c e d u r e s in Russ ia , p h o t o g r a p h s , iden t i ty d o c u m e n t s and copies of 
Form no. 1, s u b m i t t e d by the Russ i an au tho r i t i e s . In add i t ion , accord ing 
to the G e o r g i a n Min i s t ry of J u s t i c e , those individuals did not possess , a n d 
had never possessed, G e o r g i a n na t iona l i ty . T h e Min is t ry for Refugees had 
also ind ica ted t h a t they were not on t he refugee list. T h u s , t he ex t r ad i t i on 
o r d e r s of 2 O c t o b e r 2002 had not r e su l t ed from a has ty p r o c e d u r e . For two 
m o n t h s , the P r o c u r a t o r - G e n e r a l ' s Office had met icu lous ly e x a m i n e d the 
d o c u m e n t s showing tha t t he app l i can t s were accused of ser ious c r imes in 
Russia , were Russ ian na t iona l s and were p r o t e c t e d by firm a s su rances 
from the Russ ian a u t h o r i t i e s . 

176. Mr Mskh i l adze cons ide red t h a t the ex t r ad i t i on p roceed ings had 
been t r a n s p a r e n t . At his r e q u e s t , t r a i n e e p rosecu to rs who were 
supervised by him had informed the app l i can t s of t he ex t r ad i t i on 
p roceed ings and bad ob t a ined in fo rma t ion abou t t he i r na t iona l i ty . In 
add i t ion , the app l i can t s had also been kept in formed by the med ia . 
M r Mskh i l adze s t a t e d t h a t t he e x t r a d i t e d app l i c an t s ' lawyers had 
consequen t ly been able to rely on Ar t ic le 259 § 4 of t he Code of C r i m i n a l 
P r o c e d u r e (see p a r a g r a p h 254 below) a n d to apply to a cour t a t any s t age 
of the p roceed ings , especial ly as such a n appl ica t ion would have had a 
suspens ive effect on execut ion of t he ex t r ad i t i on o rde r s . However , 
M r Mskh i l adze accep ted tha t he was u n a w a r e of i n s t ances in which 
Art ic le 259 § 4 had b e e n used pr io r to the Alien case (see p a r a g r a p h 258 
below). H e po in ted out t h a t , following the S u p r e m e C o u r t j u d g m e n t in 
t h a t case , t h r e e app l i can t s had been able to cha l lenge t he ex t r ad i t i on 
o rde r s issued aga ins t t h e m (see p a r a g r a p h s 83 and 84 above) . 
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177. W i t h r ega rd to the issue of access to the ex t r ad i t i on files, 
M r Mskh i l adzc exp la ined t h a t the app l i c an t s ' lawyers had asked to 
inspect t he files, bu t t ha t this had b e e n refused on the g r o u n d tha t the 
employees of t he P r o c u r a t o r - G e n e r a l ' s Office respons ib le for t he case 
needed to be able to s tudy these files t hemse lves . In any even t , accord ing 
to M r Mskh i l adze , the lawyers would have been able to consul t t he files 
only if they had dec ided to apply to a cour t aga ins t t he ex t r ad i t i on 
p roceed ings . 

178. M r Mskh i l adze s t a t e d tha t a t abou t 1 p .m. on 2 O c t o b e r 2002 he 
had persona l ly h a n d e d over a copy of t he e x t r a d i t i o n o rde r s - issued tha t 
day a t noon - to the re levant individual in t he Min is t ry of J u s t i c e , with a 
view to t he i r execu t ion . H e had also in formed M r Kh id j akadze and 
M r G a b a y d z e , the app l i c an t s ' lawyers , of the o rde r s by t e l e p h o n e (sec-
p a r a g r a p h s 212 et seq. below). As he was u n a b l e to contac t M r Arab idze , 
he had asked the l a t t e r ' s co l leagues to inform h im. H e had t h e n sen t t he 
lawyers a l e t t e r c o n t a i n i n g a copy of t he o r d e r s . M r Mskh i l adze s u b m i t t e d 
to the C o u r t a copy of this l e t t e r of not if icat ion, which also in formed the 
lawyers t h a t they were en t i t l ed to apply to a cour t on beha l f of the i r 
c l ients . As he was unab le to send the l e t t e r by fax on account of 
e lectr ic i ty p r o b l e m s - a r e g u l a r occu r r ence in G e o r g i a - M r Mskh i l adze 
i n s t ruc t ed M r Da rbaydze to leave t he l e t t e r at t he lawyers ' offices (see 
p a r a g r a p h 168 above) . Since t he lawyers were a b s e n t , M r Da rbaydze 
h a n d e d over t he envelope to an office employee . T h e copy of t h e l e t t e r 
s u b m i t t e d by Mr Mskh i l adze has an a lmost en t i re ly il legible a n d faded 
s i g n a t u r e , p r e c e d e d by the words "I confirm rece ip t on 2 O c t o b e r 2002". 

179. M r Mskh i l adze ca tegor ica l ly d i smissed the a b o v e - n a m e d lawyers ' 
a r g u m e n t t h a t the ex t r ad i t i on h a d t a k e n place in secre t . H e cons idered 
tha t , s ince no execu t ion d a t e was ind ica ted on the ex t r ad i t i on o rde r s , the 
lawyers h a d had sufficient t ime to apply to a cour t be tween 2 and 
4 O c t o b e r . 

180. As to M r Aziev's a l legedly a l a r m i n g condi t ion , M r Mskh i l adze did 
not ru le out t he possibil i ty t h a t he h a d b e e n injured d u r i n g the inc ident 
be tween the p r i soners and special t roops a n d t h a t t h e j o u r n a l i s t s h a d not 
wished to film h im at the a i rpo r t . In any event , Red Cross r e p r e s e n t a t i v e s 
had visited each app l ican t at the a i rpor t . Russ i an television had 
s u b s e q u e n t l y shown M r Aziev be ing a d m i t t e d to pr ison. 

181. M r Mskh i l adze d i smissed Ms M u k h a s h a v r i a ' s a r g u m e n t t h a t t he 
app l i c an t s ' d e t e n t i o n had b e e n direct ly l inked to the fact of M r Ust inov ' s 
lodging of an ex t r ad i t i on r eques t aga ins t t h e m . 

182. M r Gabr i ch idze said t h a t on 6 A u g u s t 2002 M r Us t inov had 
visi ted G e o r g i a wi th his depu ty , severa l employees of the Russ ian 
P r o c u r a t o r - G e n e r a l ' s Office a n d special g u a r d s . T h e m a i n pu rpose of his 
visit had been to discuss t he a l a r m i n g s i tua t ion preva i l ing in the Pankis i 
G o r g e , a G e o r g i a n valley which b o r d e r e d C h e c h n y a . O n t h a t occasion he 
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s u b m i t t e d the r eques t for ex t r ad i t i on of the app l i can t s a n d ce r t a in 
s u p p o r t i n g d o c u m e n t s . M r Gabr i ch idze had init ial ly refused this r eques t 
for t he reasons set out in p a r a g r a p h s 62 a n d 63 above. M r Us t inov had not 
con t e s t ed t h a t decis ion, bu t did however ask t h a t t he p roceed ings be 
exped i t ed . 

183. Accord ing to M r Gabr i ch idze , the e x t r a d i t i o n p roceed ings were 
c o n d u c t e d wi th m a x i m u m t r a n s p a r e n c y , given t h a t they were covered by 
the m e d i a and the P r o c u r a t o r - G e n e r a l ' s Office o rgan i sed r e g u l a r p ress 
confe rences on the subject . D u r i n g the p roceed ings , firm a s s u r a n c e s w e r e 
o b t a i n e d from the Russ ian a u t h o r i t i e s t h a t t he d e a t h pena l ty would not be 
appl ied a n d tha t t he e x t r a d i t e d individuals would not be subjec ted to 
i n h u m a n and d e g r a d i n g t r e a t m e n t and would receive legal a ss i s t ance . In 
add i t ion , account had been t aken of the fact t ha t a m o r a t o r i u m on capi ta l 
p u n i s h m e n t had been in force in Russ ia since 1996 a n d tha t the imposi t ion 
of that pena l ty was hard ly possible since the C o n s t i t u t i o n a l C o u r t ' s 
j u d g m e n t of 2 F e b r u a r y 1999. As a P r o c u r a t o r - G e n e r a l himself, 
M r Gabr i ch idze had had no reason to d o u b t the credibi l i ty of g u a r a n t e e s 
provided by a m e m b e r S t a t e of the Counci l of E u r o p e . 

184. H a v i n g conc luded t h a t t he m a t e r i a l in his possession enab led him 
to consen t to the ex t r ad i t i on of five app l i can t s , he had c o n t a c t e d his 
Russ ian c o u n t e r p a r t , a sk ing him to supervise pe rsona l ly the inves t iga t ion 
p roceed ings in Russ ia a n d to en su re tha t those indiv iduals ' p rocedu ra l 
r igh ts were fully r e spec ted . H e had even t e l ephoned M r Fridinskiy, 
Russ ian D e p u t y P r o s e c u t o r - G e n e r a l responsib le for the N o r t h C a u c a s u s 
a r e a , who had given verbal g u a r a n t e e s a n d r e a s s u r e d him by re fe r r ing to 
t h e a s su rances a l r eady provided in wr i t ing . 

185. O n c e it had been dec ided to e x t r a d i t e t he five app l i can t s , 
execu t ion of this m e a s u r e d e p e n d e d only on the ar r iva l of an a e r o p l a n e 
from Russ ia . M r Gabr i ch idze had i n s t ruc t ed M r Mskh i l adze to inform 
the app l i can t s ' lawyers of the decision immed ia t e ly . O n c e informed, t he 
l a t t e r could have cha l l enged the ex t r ad i t i on before t he cour t s . However , 
M r Gabr i ch idze no ted tha t the Code of C r i m i n a l P r o c e d u r e con ta ined 
only one provision on this subject , which was worded in g e n e r a l t e r m s , 
did not set out e i t h e r the p r o c e d u r e or t he t ime- l imi t s for lodging a n 
appeal and did not identify t he re levant cour t . H e conceded tha t , given 
this deficiency in the legis lat ion and the to ta l lack of p r eced en t , the fact 
t h a t no appea l had b e e n m a d e was not en t i re ly i m p u t a b l e to the lawyers . 
Be tween 1996 ( the yea r in which the Minsk C o n v e n t i o n c a m e in to force in 
respec t of Georg ia ) and O c t o b e r 2002, t h e r e had been no ins t ance in 
G e o r g i a of a judic ia l appea l aga ins t an ex t r ad i t i on o rde r . M r Gabr i ch idze 
s t r e s sed the need to r e fo rm G e o r g i a n legis lat ion in this a r ea . 

186. In view of the r u m o u r s conce rn ing M r Aziev's d e a t h , 
M r Gabr i ch idze had t e l ephoned his Russ ian col leagues ; M r Fr id inskiy 
had a s su red h im t h a t t he p r i soner in ques t i on was alive and in good 
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hea l th . H e had s u b s e q u e n t l y called M r Fr idinskiy on a r egu la r basis ; t h e 
l a t t e r h a d kept h im a b r e a s t of p rogress in the p roceed ings a n d h a d gone so 
far as to provide very de ta i l ed in format ion . Th i s had led M r Gabr ich idze to 
conclude t h a t M r Fr idinskiy was following the case closely a n d m o n i t o r i n g 
the app l i c an t s ' s i t ua t ion , as he had p romised . In conclusion, 
M r Gabr i ch idze m a i n t a i n e d t h a t , had the G e o r g i a n a u t h o r i t i e s wished to 
subject the app l ican t s to a r b i t r a r y ex t r ad i t i on , they would have h a n d e d 
t h e m over on 6 Augus t 2002 to M r Us t inov , who h a d been accompan ied 
by a special un i t for t h a t very pu rpose (see p a r a g r a p h 182 above) . 

(iv) The head investigator in the illegal border-crossing case 

187. Mr Bakashvi l i , an employee of the Min i s t ry of Secur i ty , had led a 
t e a m of inves t iga tors in t he p roceed ings aga ins t the app l i can t s for cross ing 
the bo rde r illegally. H e had personal ly dea l t wi th the cases of 
M r K h a n c h u k a y e v , M r Gelogayev, M r Khash iev , M r M a g o m a d o v , 
M r Baymurzayev and M r Adayev. O f those , only M r Adayev had been in 
possession of a Soviet passpor t ; this d o c u m e n t s t a t e d t h a t he was n a m e d 
Asian Lechievich Adayev, was a Russ ian na t iona l a n d h a d been born on 
22 J u l y 1968. T h e ident i ty of the o t h e r app l i can t s l is ted above had initially 
been es tab l i shed on the bas is of the i r own s t a t e m e n t s . Subsequen t ly , a 
r eques t for ass i s tance in c r imina l m a t t e r s was sent to the Russ ian 
au tho r i t i e s t h r o u g h the P r o c u r a t o r - G e n e r a l ' s Office (see p a r a g r a p h 1 74 
above) . T h e " r e p o r t s on ident i f icat ion by a th i rd party- us ing 
p h o t o g r a p h s " , t he s t a t e m e n t s by the app l i c an t s ' ne ighbour s and close 
family, as well as o t h e r d o c u m e n t s provided by the Russ ian a u t h o r i t i e s , 
had m a d e it possible to es tab l i sh t h a t Mr Khanoyev was K h a n c h u k a y c v 
As l anbeg Atuyevich, t h a t M r Mirjoyev was called Gelogayev Rus lan 
Akhmedov ich , t h a t M r Khash iev was called Mti lkoyev B e k k h a n 
Se idkha tanev ich , t h a t M r U s m a n o v was M a g o m a d o v A k h m a d Lechievich 
and tha t M r Baymurzayev was n a m e d Alkhanov K h u s e i n Movladinevich . 

188. W i t h r ega rd to the secrecy s u r r o u n d i n g the i r real ident i ty , the 
app l i can t s told t he inves t iga tor they were afraid t h a t t he i r re la t ives and 
friends left beh ind in C h e c h n y a would be p e r s e c u t e d . T h e y had confessed 
to be ing a r m e d when they crossed the Geo rg i an bo rde r and had 
coope ra t ed d u r i n g the inves t iga t ion . T h e y had not explicit ly re fer red to 
the i r fear, but had s t a t e d on several occasions t h a t they did not wish to 
be e x t r a d i t e d to Russ ia . 

189. T h e inves t iga t ion had been conduc t ed in C h e c h e n wi th ass i s tance 
from M r Saydayev, an i n t e r p r e t e r h i red from t ime to t i m e u n d e r con t rac t . 
T h e app l i can t s all spoke Russ ian very well and , wi th t he excep t ion of the 
inves t iga t ion in terviews, had spoken wi th t he inves t iga tor in tha t 
l a n g u a g e . 

190. M r Bakashvi l i exp la ined t h a t one day he had been in the 
inves t iga t ion room in Pr i son no. 5 wi th the i n t e r p r e t e r a n d the lawyers 
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for the app l i can t s for whose cases he was respons ib le . T h e o t h e r 
inves t iga to rs from his t e a m were work ing with o t h e r app l i can t s in 
n e i g h b o u r i n g rooms . T h e i n t e r p r e t e r was he lp ing each of the 
inves t iga to rs in t u r n . O n leaving the room, he had m e t M r D a r b a y d z e , 
a c c o m p a n i e d by a co l league , w h o had exp la ined to him t h a t a r eques t to 
e x t r a d i t e the app l i can t s was be ing e x a m i n e d by the P r o c u r a t o r - G e n e r a l ' s 
Office and t h a t he needed to ob ta in in fo rma t ion about the i r na t iona l i ty . 
M r Bakashvi l i had repl ied tha t it was not his task to ins t ruc t the 
i n t e r p r e t e r or t he lawyers to assist t he p r o s e c u t o r in t h a t task. H e had 
advised him to m a k e a r r a n g e m e n t s di rect ly wi th t h e m . 

191. Mr Bakashvi l i conf i rmed tha t , unl ike inves t iga tors , p ro secu to r s 
did not r e q u i r e a pass a n d could e n t e r pr isons wi th the i r badges . 

(c) Facts submitted by the interpreter 

192. M r T . Saydayev, a s t u d e n t of i n t e r n a t i o n a l law, conf i rmed tha t he 
had been hi red as an i n t e r p r e t e r by the Min i s t ry of Secur i ty ' s inves t iga t ion 
t e a m . H e s t a t e d t h a t he had me t M r D a r b a y d z e a t Pr ison no. 5 on only one 
occasion, n a m e l y 13 S e p t e m b e r 2002 (see p a r a g r a p h 166 above) . O n tha t 
day, while he was in an inves t iga t ion room wi th five or six C h e c h e n 
p r i sone r s , M r D a r b a y d z e , a c c o m p a n i e d by a female co l league , had 
in formed h im t h a t he r e p r e s e n t e d the P r o c u r a t o r - G e n e r a l ' s Office. H e 
h a d exp la ined to h im in Geo rg i an t h a t th is was an ex t r ad i t i on case a n d 
t h a t he r e q u i r e d in fo rmat ion abou t the na t iona l i ty of the p r i soners in 
ques t ion (see p a r a g r a p h 166 above) . M r D a r b a y d z e had also asked him 
w h e r e he had l ea rned to speak G e o r g i a n a n d C h e c h e n so well. 
C o n s i d e r i n g t h a t the i r conversa t ion so far had been in t roduc to ry , 
M r Saydayev had asked the p r o s e c u t o r wha t specifically he w a n t e d 
i n t e r p r e t e d for the p r i soners . M r D a r b a y d z e had t h e n asked h im if the 
app l i can t s were will ing to provide the in fo rma t ion necessa ry to es tab l i sh 
the i r na t iona l i ty . T h e i n t e r p r e t e r h a d t r a n s l a t e d this ques t ion in to 
C h e c h e n . T h e p r i soners had repl ied t h a t t hey refused to provide any 
in fo rma t ion on t h a t subject . M r D a r b a y d z e h a d left i m m e d i a t e l y on 
h e a r i n g the i n t e r p r e t a t i o n of t h a t reply. 

193. T h e lawyers had not been p re sen t d u r i n g this discussion and the 
p rosecu to r had not held any individual m e e t i n g s wi th t he app l i can t s . 
M r D a r b a y d z e had mere ly asked M r Saydayev to pu t the above ques t ion 
to t h e p r i sone r s and had left t he room following the i r refusal to answer . 
H e had not h a n d e d over any d o c u m e n t s . M r Saydayev had provided 
M r Da rbaydze wi th a s t r ic t ly one-off service on the d a t e in ques t ion , one 
t h a t was not governed by any c o n t r a c t u a l or friendly relat ionshi j ) . 

194. D u r i n g the inves t iga t ion , t he app l i can t s re fe r red to ex t r ad i t i on 
p roceed ings several t i m e s a m o n g themse lves , in C h e c h e n ; accord ing to 
M r Saydayev, t he very express ion m a d e t h e m afraid. T h o s e discussions 
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had always been m a r k e d by d o u b t s a n d suppos i t ions . At a m e e t i n g prior to 
13 S e p t e m b e r 2002, M r Bakashvi l i h a d a sked the app l i can t s about the i r 
wishes and w h e t h e r they needed to see a doctor . T h e app l i can t s had 
repl ied t h a t t he only th ing they wished was not to be e x t r a d i t e d . T h e y 
exp la ined t h a t t hey w a t c h e d television in the i r cell and had h e a r d 
r u m o u r s tha t they migh t be e x t r a d i t e d to Russ ia . 

195. As r e g a r d s t he affidavit of 6 D e c e m b e r 2002 (see p a r a g r a p h 170 
above) , M r Saydayev exp la ined tha t following the i r m e e t i n g on 
13 S e p t e m b e r 2002, Mr D a r b a y d z e h a d visi ted h im at h o m e and asked 
h im to swear before a no ta ry t h a t he had m e t the app l i can t s in 
M r D a r b a y d z e ' s p re sence a n d tha t they had refused to t ake par t in 
d iscuss ions . M r Da rbaydze a p p a r e n t l y n e e d e d this s t a t e m e n t on account 
of p r o b l e m s wi th his supe r io r s . 

196. In the affidavit in ques t ion , en t i t l ed " S t a t e m e n t for the D e p u t y 
Min i s t e r of J u s t i c e " and h a n d w r i t t e n by M r Saydayev, he s t a t ed : 

"On 13 September 2002, at Tbilisi Prison no. 5, I assisted investigators from the 
Ministry of Security as an interpreter in the case of Mr A. Adayev, Mr T. Baymurzayev 
and other individuals (thirteen persons in total). Once the investigators' work was 
complete, Mr L. Darbaydze, trainee prosecutor at the Department of International 
Relations in the Procurator-General 's Office, arrived to question the same Chechen 
prisoners. He first informed them that the question of their extradition was being 
examined by the Procurator-General 's Office and then asked them to provide the 
necessary explanations in order to establish their nationality. The Chechen prisoners 
refused, after which Mr Darbaydze drew up a report and submitted it to them for 
signature. The prisoners refused to sign this document. The prosecutor and the 
prisoners communicated through me." 

197. M r Saydayev expla ined to the C o u r t t h a t M r D a r b a y d z e had 
d i c t a t ed this text to h im in the no ta ry ' s p r e s e n c e . H e had been w r o n g not 
to pay a t t e n t i o n to t he s e n t e n c e abou t e x t r a d i t i o n , which had been sl ipped 
in to t he t ex t . M r Darbaydze had told h im t h a t he was mere ly r equ i r ed to 
confirm his p resence in the pr ison on 13 S e p t e m b e r 2002, t o g e t h e r with 
the a p p l i c a n t s ' refusal to provide in fo rma t ion ; M r Saydayev had 
c o n c e n t r a t e d on those two poin ts and had neglec ted the res t of t he t ex t , 
u n a w a r e t h a t this would be of i m p o r t a n c e . 

198. In conclusion, M r Saydayev s t ressed tha t M r Da rbaydze had not, 
wi th his a ss i s t ance , in formed the app l i can t s of t he ex t r ad i t i on proceedings 
on 13 S e p t e m b e r 2002. 

(d) Facts submitted by the medical expert 

199. M r K. Akhalka ts i shvi l i wen t t h r o u g h the r e p o r t s which he had 
s u b m i t t e d on 4 O c t o b e r 2002 af ter e x a m i n i n g M r K h a n c h u k a y e v , 
Mr Gelogayev, M r Khashiev , M r Issayev and M r Baymurzayev , app l i can t s , 
M r S h c s h b e r i d z e , a m e m b e r of the special t roops , a n d M r Kerdikoshvi l i , 
M r Dalakishvi l i , M r B u c h u k u r i , M r Samadashv i l i and M r Kovzir idze, 
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prison w a r d e n s . H e exp la ined t h a t , on the ins t ruc t ion of the Min i s t ry of 
J u s t i c e ' s Pr i sons D e p a r t m e n t , he had also t a k e n in to account t he 
observa t ions of t he doc tor in Pr ison no. 5 w h e n p r e p a r i n g these r epo r t s . 

200. It a p p e a r e d from the r epo r t s in ques t i on t h a t M r K h a n c h u k a y e v 
was in jured on the r ight side of his body, had n u m e r o u s bru ises on his back 
and shou lde r s , m e a s u r i n g 9 x 1 cm, 9 x 4 cm, 6 x 3 cm, 3.5 x 3 cm, 5 x 1 cm, 
4.5 x 1 cm, 1 2 x 1 cm, 12.2 x 1 cm, 1 0 x 1 cm and 10 x 0.8 cm respect ively, 
five b ru i ses on his face ( a round the nose and lips) a n d a bru ise on t he r ight 
knee . M r Gelogayev had five bruises on his fo rehead , m e a s u r i n g 2 x 0.5 cm, 
1 x 0.1 cm, 0.5 x 0.1 cm, 2.5 x 0.2 cm and 3 x 0.8 cm respect ively, a b ru ise 
of 3 x 2 cm on the cheek , a b ru ise m e a s u r i n g 4 x 1.5 cm a r o u n d the j a w a n d 
a bru ise of 4 x 3 cm on the r ight shou lde r . M r M a g o m a d o v had a bru ise of 
3 x 1 cm on the forehead , a n o t h e r m e a s u r i n g 4 x 3 cm on the cheek , a 
b ru ise t h a t covered all of one ear , a bruise of 4 x 4 cm on the r ight 
temple , b ru i s ing a r o u n d the wris t j o in t s , a bruise of 22 x 2 em on the left 
side and a bru ise of 5 x 2 cm on the left knee (see the a p p l i c a n t s ' 
s t a t e m e n t s in p a r a g r a p h 125 above) . 

201 . T h e injuries su s t a ined by M r K h a n c h u k a y e v , M r Gelogayev a n d 
M r M a g o m a d o v resu l ted from blows inflicted by h a rd blunt objects a n d 
d a t e d from 4 O c t o b e r 2002. T h e ) were classified as light injuries which 
were not d a m a g i n g to the i r hea l th . 

202. M r K h a s h i e v a n d M r Baymurzayev had not m a d e any c o m p l a i n t s 
and had p r e s e n t e d no signs of blows or violence. 

203 . M r Issayev had a b road h a e m a t o m a a r o u n d the r ight eye and two 
bru ises to the forehead , each of which m e a s u r e d 1 x 1 cm (see 
p a r a g r a p h 125 above) . T h e s e injuries r e su l t ed from blows inflicted by 
ba rd b lun t objects a n d were classified as light injuries which were not 
d a m a g i n g to his hea l t h . 

204. M r Kerdikoshvi l i h a d a wound of 6 x 0.1 cm on the r ight shou lde r 
a n d two w o u n d s , m e a s u r i n g 0.5 x 1 cm and 0.3 x 0.1 cm, a r o u n d the left 
wris t . Those injuries r e su l t ed from blows inflicted by a s h a r p object , 
d a t e d from 4 O c t o b e r 2002 and were classified as light injuries which 
were not d a m a g i n g to his hea l t h . M r Sheshbe r idze a p p a r e n t l y suffered 
pain w h e n walking. H e had two bru ises , m e a s u r i n g 3 x 2.5 cm a n d 
0.8 x 0.5 cm, on the left ank le , which was also swollen. T h e jo in t on 
M r Dalakishvi l i ' s left knee was swollen and he had a bruise m e a s u r i n g 
3 x 2 . 5 cm. M r B u c h u k u r i had a bruise m e a s u r i n g 3 x 2 cm on the left 
ank le a n d a bru ise of 1 x 1 cm on the left tes t ic le . M r Samadashv i l i had a 
bru ise m e a s u r i n g 5 x 3 cm on the r igh t side of t he chest a n d a n o t h e r , 
m e a s u r i n g 1.5 x 1 c m , on the r igh t ank le . M r Kovzir idze had a bruise of 

2 x 1.5 cm on the r ight h a n d and a n o t h e r m e a s u r i n g 3.5 x 3 c m on the left 
foot. T h o s e injuries r e s u l t e d from blows inflicted us ing ha rd b lunt objects 
a n d d a t e d from 4 O c t o b e r 2002. T h e y were classified as l ight injuries 
which were not d a m a g i n g to t he i r h e a l t h . 
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205. M r Dalakishvil i s u b m i t t e d to the C o u r t a medica l cer t i f icate and 
a s t a t e m e n t t h a t he h a d u n d e r g o n e a n o p e r a t i o n on the left k n e e in 
D e c e m b e r 2003 on account of r u p t u r e of t he a n t e r i o r c ruc ia te l i gamen t . 

(e) Extracts from the applicants' "prisoner files" 

206. At t he C o u r t ' s r eques t , the G e o r g i a n G o v e r n m e n t m a d e available 
to it in Tbilisi the app l i c an t s ' p r i soner files. T h e medica l i n fo rma t ion set 
out below was ob ta ined from this source . 

207. It a p p e a r s from the medica l cer t i f ica te of 6 Augus t 2002, d r a w n 
up by the doc to r in the Min i s t ry of Secur i ty ' s inves t iga t ion pr ison tha t 
Mr K h a n c h u k a v e v was in good hea l t h but was suffering from swollen 
legs. T h e e n t r y in his medica l records on 4 O c t o b e r 2002 m e n t i o n s 
n u m e r o u s b ru i ses , t he size of which var ied be tween 1 x 1 cm and 
20 x 5 cm, as well as a f rac ture to t he left shou lde r . N o m e n t i o n is m a d e 
of any med ica l t r e a t m e n t a d m i n i s t e r e d to t he appl ican t on tha t d a t e . T h e 
next en t ry , on I! O c t o b e r 2002, s t a t e s t h a t t he p r i son doc to r t r e a t e d 
M r K h a n c h u k a y e v for pa in in the pelvis a r e a . Accord ing to the en t ry for 
12 O c t o b e r 2002, the app l ican t was t r e a t e d by a su rgeon . 

208. Accord ing to medica l cer t i f ica tes d a t e d 6 Augus t 2002, M r Issayev 
had d re s s ings on the left shou lde r and r ight t ib ia , in jured a r ea s which had 
r e q u i r e d surgical i n t e rven t ion on the previous day. M r K h a s h i e v showed a 
d e f o r m a t i o n of t he left side of the lower j aw , t o g e t h e r wi th a scar from an 
ope ra t i on d a t i n g from a yea r previously. H i s legs were also swollen and 
painful . M r Baymurzayev also had a d e f o r m a t i o n of the lower j a w and 
swell ing of the l ibias , which was m a k i n g it difficult for h im to walk. It 
a p p e a r s from M r Baymurzayev ' s file t h a t he received medica l t r e a t m e n t 
from D e c e m b e r 2002 o n w a r d s for the injury to his jaw and t h a t on 
10 O c t o b e r 2003 he was placed in the pr ison inf i rmary, as the diagnosis 
showed a to ta l d e f o r m a t i o n of the chin bone . 

200. It a p p e a r s that on 7 Augus t 2002, a t the Min is t ry of Secur i ty ' s 
r e q u e s t , M r Margoshvi l i was t r a n s f e r r e d f rom a civilian hospi ta l to t he 
pr ison inf i rmary. 

210. Accord ing to a d iagnos is d r a w n up for the Min i s t ry of Secur i ty on 
7 Augus t 2002 by the civilian hospi ta l in connec t ion wi th M r M a g o m a d o v ' s 
t r ans fe r to the pr ison inf i rmary , he had an infected wound on the r ight 
side of t he neck (see p a r a g r a p h 138 above) and p r e s e n t e d n u m e r o u s 
g razes on his body. It was r e c o m m e n d e d t h a t the wound be dis infected 
and the d r e s s i n g c h a n g e d daily or every second day. Accord ing to the 
en t ry in his medica l records on 5 O c t o b e r 2002, t r e a t m e n t h a d been 
given for the swell ing. 

211 . T h e e n t r y in M r Gelogayev 's med ica l records on 4 O c t o b e r 2002 
conf i rmed the p r e s e n c e of t he injuries observed by the medica l e x p e r t (see 
p a r a g r a p h 200 above) . No m e n t i o n is m a d e of any t r e a t m e n t a d m i n i s t e r e d 
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to the app l ican t on tha t d a t e . O n the o t h e r h a n d , accord ing to t he en t ry on 
10 O c t o b e r 2002, he had received " s y m p t o m a t i c t r e a t m e n t " a n d been 
issued wi th ana lges ics . 

(f) Facts submitted in writing by the applicants' lawyers before the domestic 
courts 

212. As they were u n a b l e to a p p e a r before t he C o u r t in Tbil isi (see 
p a r a g r a p h 44 above) , on 17 Apri l 2004 M r A r a b i d / c , M r Khid jakadze and 
M r G a b a y d z e informed the C o u r t in wr i t i ng t h a t t hey h a d neve r received a 
l e t t e r from M r Mskh i l adze (see p a r a g r a p h 178 above) . T h e y c la imed to 
have l ea rned of it for the first t i m e in April 2004, once t he C o u r t had 
sent it to t he a p p l i c a n t s ' r e p r e s e n t a t i v e s . 

213. As d i r ec to r of the law firm to which the l e t t e r in ques t i on had 
al legedly been de l ivered , M r Khid jakadze s t a t e d tha t the s i g n a t u r e on 
the d o c u m e n t did not be long to any of his co l leagues . He no ted tha t the 
l e t t e r bore no r eg i s t r a t i on n u m b e r , a l t h o u g h his f i rm's p rac t i ce was to 
assign a n u m b e r to each package as soon as it a r r ived . In his opinion, t he 
d o c u m e n t had been fabr ica ted , a n d was be ing used by the G o v e r n m e n t to 
b l ame the lawyers for not lodging an a p p e a l aga ins t t he i r c l i en t s ' 
ex t r ad i t i on . T h e two o t h e r lawyers a lso failed to recognise the s i g n a t u r e 
conf i rming receipt of the le t t e r . 

214. M r G a b a y d z e expla ined t h a t , on the even ing of 3 O c t o b e r 2002, a 
friend who worked at the Minis t ry of Secur i ty (whose n a m e is not 
disclosed, at the lawyer 's r eques t ) in formed h im confident ia l ly tha t t he 
ex t r ad i t i on of "ce r ta in C h e c h e n s " was be ing p r e p a r e d . H e then 
con t ac t ed the C h e c h e n r e p r e s e n t a t i v e in Georg ia and went wi th him to 
the P r o c u r a t o r - G e n e r a l ' s Office. T h e y a t t e m p t e d unsuccessful ly to 
ob ta in in fo rmat ion . M r V.M., a p rosecu to r , in formed t h e m by t e l e p h o n e 
tha t he was u n a w a r e of any such d e v e l o p m e n t s and asked t h e m not to call 
aga in . Ms L.G., also a p rosecu to r , told t h e m t h a t she could say n o t h i n g 
over t he t e l e p h o n e . 

2 If). T h o s e a t t e m p t s having been unsuccessful , M r Gabaydze went to 
the Rustavi-2 television channe l , in o r d e r to s l a t e publicly tha t the secre t 
e x t r a d i t i o n of C h e c h e n p r i soners was be ing p l a n n e d (see p a r a g r a p h 124 
above) . At 9 a .m. t he following day, he w e n t to t he pr i son to t ry to m e e t his 
c l ients , but the pr i son doors were closed a n d the t e l ephones had been 
d i sconnec ted . At tha t s t age he did not know which of his c l ien ts were 
affected or w h e t h e r t h e e x t r a d i t i o n had a l r eady t a k e n place . 

216. T h e video r eco rd ing of the 11 p .m. news bul le t in b roadcas t on 
Rustavi-2 on 3 O c t o b e r 2002 and m a d e avai lable to the C o u r t by t he 
G e o r g i a n G o v e r n m e n t did indeed con t a in a n in terview with 
M r G a b a y d z e . T h e lawyer s t a t e d t h a t , accord ing to a re l iable source , t he 
ex t r ad i t ion of several C h e c h e n p r i soners , a r r e s t e d be tween 3 and 5 Augus t 
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on t he Russo -Georg ian bo rde r , was p l anned for the following day. H e 
c la imed tha t he did not know those p r i s o n e r s ' n a m e s , t h a t t he t e l ephones 
a t t he P r o c u r a t o r - G e n e r a l ' s Office had been d i sconnec ted a n d tha t t he 
e n t i r e p roceed ings were t ak ing place in secre t . However , he did not 
believe tha t the individuals wi th Geo rg i an na t iona l i ty would be 
e x t r a d i t e d . 

D . T h e e x t r a d i t e d a p p l i c a n t s 

/. Their identity 

217. O n 15 N o v e m b e r 2002 the inves t iga tor respons ib le for 
"pa r t i cu la r ly i m p o r t a n t " cases issued a n o rde r in respec t of each of t he 
app l i can t s c o n c e r n i n g the " e s t a b l i s h m e n t of the d e f e n d a n t ' s ident i ty" . 
T h e o rde r s in ques t ion , which were all ident ical ly worded , no ted tha t 
" d o c u m e n t s , pa r t i cu la r ly pas spo r t s , we re received d u r i n g the 
inves t iga t ion" which proved tha t t he d e f e n d a n t s in q u e s t i o n were Asian 
Lechicvich Adayev, born on 22 Ju ly 1968 in the village of O r e k h o v o 
(Achkhoy -Mar t an d i s t r i c t ) ; K h u s e i n Mukh idov ich Aziev, born on 
28 S e p t e m b e r 1973 in t h e vi l lage of Roshn i -Chu ( U r u s - M a r t a n d i s t r i c t ) ; 
Rizvan Vakhidovich Vissi tov, born on 1 O c t o b e r 1977 in t he vil lage of Goiti 
( U r u s - M a r t a n d i s t r i c t ) ; Khuse in Khami tov ich Khadj iev, born on 
8 N o v e m b e r 1975 in the village of S a m a s h k i (Achkhoy-Mar t an dis t r ic t ) 
(see p a r a g r a p h 72 above) . "This in fo rma t ion was also conf i rmed by the 
d e f e n d a n t s t hemse lve s , and by o t h e r m a t e r i a l from the case file." T h e 
Russ ian G o v e r n m e n t did not s u b m i t the equ iva len t d o c u m e n t conce rn ing 
Mr Shamayev , one of t he five e x t r a d i t e d app l i can t s . H e was re fe r red to in 
all the d o c u m e n t s as A b d u l - V a k h a b A k h m e d o v i c h S h a m a y e v . 

2. Representation before the Russian courts 

218. O n 11 N o v e m b e r 2002 the Russ i an G o v e r n m e n t s u b m i t t e d to t h e 
Cour t the n a m e s of t he lawyers who were r e p r e s e n t i n g t he ex t r ad i t ed 
app l i can t s before the Russ ian cour t s . Following r e p e a t e d r e q u e s t s from 
the C o u r t , they also sent the i r a d d r e s s e s on 19 N o v e m b e r 2002. O n 
22 J a n u a r y 2003, c l a iming t h a t t h e lawyers enjoyed u n l i m i t e d access t o 
the i r c l ien ts , t he G o v e r n m e n t provided de ta i l s of the d a t e s and n u m b e r 
of m e e t i n g s be tween t h e m . 

219. T h e case file shows tha t , on 15 N o v e m b e r 2002, M r S h a m a y e v 
refused the ass i s tance of M r Za lug in , who h a d b e e n ass igned to him on 
5 O c t o b e r 2002, a n d asked t h a t "any o t h e r lawyer" be appo in t ed . This 
h a n d w r i t t e n r e q u e s t by M r S h a m a y e v is inc luded in t h e case file. O n the 
s a m e d a t e Ms Kuch inskaya was ass igned to his case by v i r tue of a mission 
o rde r issued by the head of the Minvody legal consu l t ancy office. F r o m 
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21 F e b r u a r y 2003 M r S h a m a y e v was ass is ted by a n o t h e r lawyer, 
M r T imi rgayev , a m e m b e r of t h e Bar of t he C h e c h e n Republ ic . 

220. O n 5 O c t o b e r 2002 the heads of t he legal consu l tancy offices in 
Minvody a n d Essen tuk i ass igned Ms Meln ikova and M r Molochkov to 
r e p r e s e n t M r Khadjiev and M r Vissitov respect ively d u r i n g the 
p r e l i m i n a r y inves t iga t ion . O n 15 N o v e m b e r 2002 M r Khadj iev asked 
t h a t , in view of Ms Meln ikova ' s long absence , "any o t h e r lawyer be 
ass igned to h im" . O n the s a m e d a t e the head of the Minvody legal 
consu l t ancy office ass igned Ms Kuch inskaya to r e p r e s e n t h im. 

2 2 1 . O n 5 O c t o b e r 2002 M r Za lug in was ass igned to r e p r e s e n t 
M r Adayev d u r i n g the inves t iga t ion . O n 22 O c t o b e r 2002 M r Adayev 
refused his ass i s tance a n d asked t h a t "any o t h e r lawyer" be appo in t ed . 
O n 16 a n d 21 O c t o b e r 2002 M r Adayev 's re la t ives chose M r Lebcdev (a 
m e m b e r of the Moscow Bar from the Novats ia law firm) and 
M r Khorochcv (from Isk, an associa t ion of lawyers in the Od in t sovo 
dis t r ic t , Moscow region) to defend his in t e res t s . Only Mr Lcbedev 's 
a u t h o r i t y to act , a p p r o v e d by the d i r ec to r of Nova ts ia , is inc luded in t he 
case file. 

222. O n 5 O c t o b e r 2002 the head of the legal consu l t ancy office in 
E s s e n t u k i ass igned M r Molochkov to r e p r e s e n t M r Aziev before the 
P r o c u r a t o r - G e n e r a l ' s Office. A n o t h e r a u t h o r i t y to act was d r a w n up on 
21 O c t o b e r 2002 in the n a m e of M r Khorochcv . Since 31 J a n u a r y 2003 
M r Aziev has been ass is ted by M r T imichev , a m e m b e r of the Bar of the 
Republ ic of K a b a r d i n o - B a l k a r i a (see p a r a g r a p h 238 be low) . 

3. Representation before the Court 

223. U n t i l 4 O c t o b e r 2002 M r Khadj iev, M r Adayev a n d M r Aziev were 
r e p r e s e n t e d before t he G e o r g i a n cou r t s by M r G a b a y d z e ; M r Vissitov was 
r e p r e s e n t e d by Mr Khid jakadze ; and M r S h a m a y e v by Mr C h k h a t a r a s h v i l i . 
T h o s e lawyers were r e m u n e r a t e d by the l e a d e r s h i p of t he Chechen -Ki s t 
c o m m u n i t y in Georg i a ( u n d e r c o n t r a c t s for legal ass i s tance d a t e d 5 a n d 
6 A u g u s t 2002) . 

224. T h e lawyers s t a t e d tha t , at 9 a .m. on 4 O c t o b e r 2002, they ru shed 
to t he pr i son to see the i r c l ien ts , bu t were refused en t ry . "Not knowing 
how to apply to t he C o u r t " , they asked the i r co l leagues , Ms M u k b -
ashavr ia and Ms D z a m u k a s h v i l i , to lodge an app l ica t ion on beha l f of 
the i r c l ients . Those lawyers were also d e n i e d access to t he p r i soners and 
could not t he r e fo r e a r r a n g e to have a u t h o r i t i e s to act d r a w n u p in the i r 
n a m e s . In e x t r e m e l y u r g e n t c i r c u m s t a n c e s , and in a g r e e m e n t with 
the l e a d e r s h i p of the Chechen-Ki s t c o m m u n i t y , M r G a b a y d z e , 
Mr Khid jakadze a n d M r C h k h a t a r a s h v i l i p r e p a r e d d o c u m e n t s ( included 
in t he case file) d e l e g a t i n g a u t h o r i t y to the i r two col leagues , who 
i m m e d i a t e l y appl ied to the C o u r t . 
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225. O n 22 N o v e m b e r 2002 Ms M u k h a s h a v r i a and Ms Dzamukashv i l i 
faxed t h e powers of a t t o r n e y a u t h o r i s i n g t h e m to r e p r e s e n t t he e x t r a d i t e d 
app l i can t s before t he C o u r t . T h o s e d o c u m e n t s , which re fer red to Georg i a 
as the respondent S t a l e , had been s igned by the app l i c an t s ' family 
m e m b e r s and fr iends living in Russia . 

226. T h e lawyers exp la ined that on 28 O c t o b e r 2002 they had 
c o n t a c t e d t he Russ ian consu la t e in Tbilisi in o rde r to ob ta in visas so tha t 
t hey could visit t he i r e x t r a d i t e d c l ien ts . T h e y w e r e informed orally t ha t , in 
o r d e r to ob ta in a visa, they would have to p roduce a w r i t t e n invi ta t ion 
from the pr ison e s t a b l i s h m e n t in ques t ion . O n 29 O c t o b e r 2002 they 
asked the R e p r e s e n t a t i v e of the Russ ian Fede ra t i on at t he C o u r t for 
a s s i s t ance . H e exp la ined tha t he would not reply wi thou t some indicat ion 
from the C o u r t . T h e lawyers t h e n asked the C o u r t to i n t e r v e n e on the i r 
beha l f wi th the Russ ian a u t h o r i t i e s so t h a t visas would be i ssued. 

227. O n 5 D e c e m b e r 2002 the R u s s i a n G o v e r n m e n t a l leged t h a t 
Ms M u k h a s h a v r i a and Ms Dzamukashv i l i could not claim to be the 
r e p r e s e n t a t i v e s of the e x t r a d i t e d app l i can t s wi th r e g a r d to the par t of 
t h e appl ica t ion aga ins t Russ ia , as t h e a u t h o r i t i e s to act r e f e r r ed only to 
G e o r g i a as t h e r e s p o n d e n t S t a t e . In add i t ion , u n d e r Russ ian legislat ion a 
foreign lawyer could not defend an individual in Russ ia , e i t h e r d u r i n g the 
p r e p a r a t o r y inves t iga t ion or before t he cou r t s . However , "if they were to 
con tac t t he Russ i an P r o c u r a t o r - G e n e r a l ' s Office", t he lawyers " [cou ld | in 
pr inciple visit t he e x t r a d i t e d app l i can t s " . "Those a l leged r e p r e s e n t a t i v e s 
... who [ suppor t ed ] i n t e r n a t i o n a l t e r ro r i s t s in Russ ia [were] not 
cons ide red by the Russ ian a u t h o r i t i e s as t he a p p l i c a n t s ' r e p r e s e n t a t i v e s 
before t he C o u r t a n d [would | not be con t ac t ed by t h e m in tha t capac i ty ." 

228. O n 17 J u n e 2003 the C o u r t dec ided to ask t he Russ i an 
G o v e r n m e n t , in appl ica t ion of Rule 39 (of the Rules of C o u r t ) , to allow 
Ms M u k h a s h a v r i a a n d M s Dzamukashv i l i u n h i n d e r e d access to the 
e x t r a d i t e d app l i can t s wi th a view to p r e p a r i n g the h e a r i n g on 
admiss ib i l i ty (see p a r a g r a p h 24 above) . O n 4 August 2003 Ms M u k h 
ashavr i a asked the R e p r e s e n t a t i v e of the Russ ian F e d e r a t i o n , by v i r tue of 
th i s decis ion by the C o u r t , to h e l p her ob ta in a visa for Russ ia and 
a u t h o r i s a t i o n to visit t he app l i can t s in pr ison. In a reply d a t e d 21 Augus t 
2003 , t he R e p r e s e n t a t i v e of the Russ ian F e d e r a t i o n r e m i n d e d her , 
t h r o u g h the C o u r t , t h a t t he Russ ian G o v e r n m e n t did not cons ider her as 
t he e x t r a d i t e d aj)])licants' r e p r e s e n t a t i v e . H e s t a t e d tha t t he Geo rg i an 
lawyers could ask the t r ia l cour t before which the appl icants would be 
b r o u g h t to a u t h o r i s e t he i r admiss ion as defence counse l , bu t t h a t the 
G o v e r n m e n t t hemse lves could t ake no ac t ion in this r ega rd . 

229. O n 22 Augus t 2003 the C o u r t aga in invited the Russ ian 
G o v e r n m e n t to comply wi th the i n t e r i m m e a s u r e ind ica ted on 17 J u n e 
2003 . O n 1 S e p t e m b e r 2003 the G o v e r n m e n t r e p e a t e d t he g r o u n d s for 
t he i r refusal as set out in the above -men t ioned l e t t e r of 21 A u g u s t . 
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230. Al t he h e a r i n g on admiss ibi l i ty the Russ i an G o v e r n m e n t 
s u b m i t t e d a g raphology repor t of 29 Augus t 2003 by the forensic analysis 
c e n t r e at the Russ ian Min is t ry of J u s t i c e . T h e exper t w h o had prepared 
t he r e p o r t c la imed t h a t the a u t h o r i t i e s to act in respect of M r S h a m a y e v , 
M r Adayev a n d M r Aziev, s u b m i t t e d to t he C o u r t by Ms M u k h a s h a v r i a 
and Ms Dzamukashv i l i , had not been s igned by those app l i can t s (see 
p a r a g r a p h 225 above) . In t he case of M r Vissitov, it had not been possible 
to a sce r t a in w h e t h e r the s i g n a t u r e was indeed his, and it had been 
impossible to decide t he ques t ion with r ega rd to Mr Khadj iev, since the 
ana lysed spec imen h a d been very shor t a n d incomple t e . 

231 . In reply, Ms M u k h a s h a v r i a po in ted out tha t those app l i can t s had 
b e e n e x t r a d i t e d before the i r lawyers could ob ta in a u t h o r i s a t i o n to visit 
t h e m . After the i r a r r iva l in Russia , she had a t t e m p t e d unsuccessful ly to 
m a k e con tac t wi th t h e m . She had t h e n appea l ed to the i r re la t ives a n d 
fr iends, and it was the h i t t e r ' s s i g n a t u r e s which a p p e a r e d on the 
au tho r i t i e s to act . 

4. Attempts by the Court, in the context oj the written proceedings, to establish 
contact with the extradited applicants 

232. O n 20 N o v e m b e r 2002 the Regis t ry of the Cour t informed 
M r Molochkov, Ms Kuch inskaya , Mr Khorochev a n d M r Lebedev (see 
p a r a g r a p h s 218-22 above) tha t t he i r c l ients had a t t e m p t e d to lodge an 
appl ica t ion wi th the C o u r t on 4 O c t o b e r 2002. T h e y were asked to m a k e 
contac t wi th the app l i can t s so that they could confirm or deny the i r 
i n t en t ion to apply to the C o u r t . O n 9 D e c e m b e r 2002 the R e p r e s e n t a t i v e 
of the Russ ian F e d e r a t i o n replied to the C o u r t , s t a t i n g t h a i the lawyers 
"objected to the C o u r t ' s a t t e m p t s lo con tac t t h e m " . Indeed , 
M r Khorochev and M r Lebedev never sent a reply. M r Molochkov a n d 
Ms Kuch inskaya repl ied only in Augus t 2003 (see p a r a g r a p h 241 below). 

233. C o n s e q u e n t l y , and in accordance wi th t he a u t h o r i s a t i o n g r a n t e d 
by the P re s iden t of the Sect ion (see p a r a g r a p h 16 above) , on 10 D e c e m b e r 
2002 the Regis t ry sent ident ica l l e t t e r s (by r eg i s t e r ed mai l r equ i r i ng 
a c k n o w l e d g m e n t of r ece ip t ) , a c c o m p a n i e d by app l ica t ion forms, d i rec t ly 
to the e x t r a d i t e d app l i can t s at the a d d r e s s of the pre- t r ia l d e t e n t i o n 
c e n t r e in town A. O n 16 J a n u a r y 200.3 the Cour t received the five 
a c k n o w l e d g m e n t s of rece ip t , s igned on 24 D e c e m b e r 2002 by the head of 
the pr ison s e c r e t a r i a t . In S e p t e m b e r 2003 the Russ ian G o v e r n m e n t 
p roduced a s t a t e m e n t , del ivered on an u n d e t e r m i n e d d a t e by the head of 
the pr ison a d m i n i s t r a t i o n of t he p re - t r i a l d e t e n t i o n c e n t r e in q u e s t i o n , 
s t a t i n g tha t no l e t t e r s from the C o u r t to the e x t r a d i t e d app l i can t s had 
ar r ived al t ha t e s t a b l i s h m e n t . Following the C o u r t ' s c o m m u n i c a t i o n of 
t he above -men t ioned a c k n o w l e d g m e n t s of rece ip t , the Russ ian 
G o v e r n m e n t provided o t h e r exp l ana t i ons (see p a r a g r a p h 239 below). 
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234. Mr Shamayev , M r Vissi tov a n d M r Adayev never repl ied to the 
C o u r t to conf i rm or deny the i r i n t en t ion of apply ing to t he C o u r t as 
exp res sed on 4 O c t o b e r 2002. 

235. O n 27 O c t o b e r 2003 the C o u r t received an app l ica t ion form from 
M r K h u s e i n Khami tov i ch Khadj iev, duly c o m p l e t e d and d a t e d 8 O c t o b e r 
2003, which n a m e d bo th Georg ia and Russ ia as t he r e s p o n d e n t S t a t e s . It 
had been pos ted on 9 O c t o b e r 2003 by t h e a d m i n i s t r a t i o n of the pre- t r ia l 
d e t e n t i o n c e n t r e in town B (see p a r a g r a p h 53 above) . M r Khadjiev 
provided an au thor i ty to act m a d e out in the n a m e of M r S. Kotov, a 
lawyer. A l though the r e l evan t box on this d o c u m e n t re fe r red only to 
G e o r g i a as t he r e s p o n d e n t S t a t e , the form con t a ined c o m p l a i n t s aga ins t 
bo th Georg i a and Russ ia (see p a r a g r a p h s 388, 439 a n d 484 below). 

236. O n 19 D e c e m b e r 2003 those d o c u m e n t s were sent to the 
G o v e r n m e n t s a n d to Ms M u k h a s h a v r i a and Ms Dzamukashv i l i . M r Kotov 
was asked to provide ce r t a in add i t iona l in fo rmat ion , pa r t i cu la r ly with 
r e g a r d to his c l ient ' s app l ica t ion to the C o u r t on t he even ing of his 
ex t r ad i t i on and his r e p r e s e n t a t i o n before t he C o u r t by t he Geo rg i an 
lawyers . H e was also asked to specify who would r e p r e s e n t his client before 
the C o u r t wi th r ega rd to t he p a r t of the appl ica t ion conce rn ing Russ ia . 

237. T o d a t e , no reply has b e e n received by the C o u r t from M r Kotov. 
238. Mr Khuse in Mukhidov ich Aziev, one of the five ex t r ad i t ed 

app l i can t s , did not r e t u r n t he app l ica t ion form sent to h im by the C o u r t on 
10 D e c e m b e r 2002. O n the o t h e r hand , on 19 Augus t 2003 he lodged a 
s e p a r a t e appl ica t ion wi th t he C o u r t , r e fe r r ing only to Russ ia (Aziev 
v. Russia, no. 28861/03) . R e p r e s e n t e d by M r T imichev (see p a r a g r a p h 222 
above) , he compla ined of t he impossibi l i ty of be ing t r ied by a c o m p e t e n t 
cour t in Russ ia and abou t t he conduct of t he Russ ian lawyer who had been 
ass igned to h im af ter his illegal ex t r ad i t i on to t h a t count ry . H a v i n g initially 
m a d e no re fe rence to any appl ica t ion in connec t ion wi th his ex t r ad i t i on , it 
was not unt i l 9 O c t o b e r 2003 t h a t M r Aziev conf i rmed t h a t he had 
s u b m i t t e d such a compla in t to t he C o u r t and asked t h a t case no. 28861/03 
be j o i n e d to t he p re sen t app l ica t ion . In a l e t t e r of 30 O c t o b e r 2003, sen t to 
the C o u r t in connec t ion wi th appl ica t ion no. 28861/03 , he conf i rmed tha t he 
had l ea rned from his lawyer and the m e d i a tha t the Russ i an G o v e r n m e n t 
were deny ing t h a t he h a d appl ied to the C o u r t from Georg i a , with 
Ms M u k h a s h a v r i a ' s ass i s tance , in o r d e r to compla in abou t his illegal 
ex t r ad i t i on . H e s t a t e d t h a t he e n d o r s e d all t he s teps t a k e n by t h a t lawyer, 
even if it had not always been possible to t ake his i n s t ruc t ions . 

239. O n 3 D e c e m b e r 2003 t h e Russ i an G o v e r n m e n t exp la ined the 
m i s u n d e r s t a n d i n g over the receipt by t he e x t r a d i t e d app l i can t s of l e t t e r s 
from the C o u r t . T h e y a l leged t h a t t he l e t t e r s h a d been de l ivered to the 
app l i can t s in pe rson , and had b e e n left wi th t h e m r a t h e r t h a n being 
inc luded in the i r p r i soner files. T h e absence of any record in those files 
lay b e h i n d the s t a t e m e n t m a d e by the h e a d of the pr ison a d m i n i s t r a t i o n 
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to t he effect t ha t the pr ison had never received t he c o r r e s p o n d e n c e in 
ques t i on (see p a r a g r a p h 233 above) . T h e G o v e r n m e n t s u b m i t t e d r epo r t s 
on t he a d m i n i s t r a t i v e inqu i r i es s u b s e q u e n t l y conduc t ed in to this m a t t e r in 
the p re - t r i a l d e t e n t i o n c e n t r e a n d h a n d w r i t t e n l e t t e r s from M r Shamayev , 
M r Adayev, M r Khadj iev a n d M r Vissitov, d a t e d 3 N o v e m b e r 2003. 

240. In those l e t t e r s M r S h a m a y e v s t a t e d tha t he had received the 
C o u r t ' s co r r e spondence but had not repl ied in person . However , he did 
not rule out the possibili ty tha t his lawyer had sent a compla in t to the 
C o u r t on his behalf. M r Adayev conf i rmed tha t he had received the 
C o u r t ' s co r r e spondence at the end of 2002 a n d t h a t he h a d h a n d e d it 
over to his lawyers for t h e m to reply. H e also s l a t e d t h a t he had sent a 
compla in t to the C o u r t from G e o r g i a wi th the help of a lawyer. 
M r Khadj iev s t a t ed t h a t , whi le in Georg i a , he had sent a compla in ! to the 
C o u r t with the ass i s tance of a lawyer. O n 24 D e c e m b e r 2002 he had 
received t he C o u r t ' s l e t t e r in the pre- t r ia l d e t e n t i o n c e n t r e in Russia . 
M r Vissi tov al leged tha t he had sen t a compla in t to the Court from 
Georg ia , with the help of a lawyer. H e had s u b s e q u e n t l y received a l e t t e r 
from the Cour t in Russia , but had lost it d u r i n g a c h a n g e of cell. N o l e t t e r 
was s u b m i t t e d from M r Aziev. However , the G o v e r n m e n t s u b m i t t e d a n 
exp l ana t i on from an employee in the S I Z O a d m i n i s t r a t i o n for the 
Stavropol region, s t a t i n g t h a t M r Aziev, who had been q u e s t i o n e d on 
3 N o v e m b e r 2003, had conf i rmed t h a t he had received a l e t t e r from the 
C o u r t at the end of 2002. Un l ike the o t h e r app l i can t s , M r Aziev had not 
w r i t t e n an e x p l a n a t o r y l e t t e r since he did not speak Russ i an well and did 
not wr i t e in tha t l a n g u a g e . 

241. O n 26 Augus t 2003 M r Molochkov and Ms Kuch in skaya repl ied to 
the C o u r t ' s l e t t e r of 20 N o v e m b e r 2002 (see p a r a g r a p h 232 above) . T h e y 
al leged tha t M r Shamayev , Mr Khadjiev, M r Vissi tov a n d M r Aziev, the i r 
fo rmer c l ients , had never compla ined of a violat ion of t he i r r igh ts a n d had 
never expressed a wish to apply to the Co u r t . H a v i n g received no 
ins t ruc t ions from t h e m , they had been u n a b l e to con tac t the Cour t on 
the i r own ini t ia t ive . T h e y had always had a d e q u a t e t i m e and facilities to 
p r e p a r e the i r c l i en t s ' defence and o p p o r t u n i t i e s to mee t t h e m wi thou t 
pr ison w a r d e n s be ing p r e s e n t . 

242. O n 15 S e p t e m b e r 2003 the Russ ian G o v e r n m e n t p roduced 
p h o t o g r a p h s of four of the e x t r a d i t e d app l i can t s , t a k e n in the i r 
respect ive cells in the pre- t r ia l d e t e n t i o n c e n t r e in town B, and a 
p h o t o g r a p h of M r Aziev, d a t e d 23 Augus t 2003, who was t h e n d e t a i n e d in 
a p re - t r i a l d e t e n t i o n c e n t r e in town A (see p a r a g r a p h 53 above) . Un l ike 
the o t h e r app l i can t s , Mr Aziev a p p e a r s in only one p h o t o g r a p h and is 
shown from a d i s t ance in a gene ra l shot of his cell. A p a r t from the 
obse rva t ion tha t the condi t ions of d e t e n t i o n s e e m e d to be b e t t e r in the 
first S I Z O m e n t i o n e d above, the p h o t o g r a p h s of t he cells included with 
this submiss ion gave rise to no p a r t i c u l a r c o m m e n t s from the C o u r t . 
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243. O n 8 J a n u a r y 2004 the R u s s i a n G o v e r n m e n t a l leged t h a t 
Mr Khadj iev 's submiss ion of a compla in t to t he C o u r t (see p a r a g r a p h 235 
above) m a r k e d a t u r n i n g point in t he i n s t a n t case a n d was a b r e a k t h r o u g h 
in the p r o c e d u r a l impas se . T h e y h a d no doubt t h a t M r Khadj icv had 
indeed appl ied to the C o u r t on this occasion and c la imed t h a t t h e r e was 
c o n s e q u e n t l y no fu r the r point in cons ide r ing t he a l leged c o m m u n i c a t i o n s 
which had previously been sent by him to the C o u r t or those sen t on behal l 
of t he four o t h e r e x t r a d i t e d individuals . T h e R u s s i a n G o v e r n m e n t s t a t ed 
t h a t they recognised the a u t h o r i t y to act given by Mr Khadj iev to M r Kotov 
in his appl ica t ion aga ins t Georg ia . T h e y r e q u e s t e d tha t this appl ica t ion be 
subject to t he "o rd ina ry p r o c e d u r e " and be c o m m u n i c a t e d to t h e m , and 
t h a t all of the previous p roceed ings in the in s t an t case be annu l l ed . In 
the i r opinion, this would put an end to "non -p rocedura l act ivi t ies in this 
case" . O n 5 and 13 F e b r u a r y 2004 the C o u r t r e m i n d e d the G o v e r n m e n t 
t h a t M r Khadj iev 's compla in t s had b e e n c o m m u n i c a t e d to the r e s p o n d en t 
G o v e r n m e n t s pr ior to cons ide ra t ion of the i r admiss ib i l i ty a n d t h a t they 
did not r equ i r e any fresh c o m m u n i c a t i o n m e a s u r e . 

244. W i t h r e g a r d to its a t t e m p t s to ques t i on t he live ex t r ad i t ed 
app l i can t s and the two app l i can t s who d i s a p p e a r e d in Tbilisi a n d a r e now-
d e t a i n e d in Russ ia , t he C o u r t refers to p a r a g r a p h s 27 et seq. above . 

5. Slate of health of the extradited applicants 

245. Accord ing to t he medica l d e p a r t m e n t of the G e o r g i a n Min i s t ry of 
J u s t i c e , t he app l i can t s p r e s e n t e d no injuries on 4 O c t o b e r 2002. 

246. O n 14 N o v e m b e r 2002, in condi t ions of str ict conf ident ia l i ty , t he 
Russ i an G o v e r n m e n t p roduced medica l cer t i f ica tes d r a w n up on 
4 N o v e m b e r 2002, a m o n t h af ter the i r ex t r ad i t ion . Accord ing to the 
]}rison doctor , the app l i can t s h a d m a d e "no compla in t s abou t t he i r s t a t e 
of hea l th and were , in gene ra l , in good hea l th" . O n 22 J a n u a r y 2003 the 
G o v e r n m e n t s u b m i t t e d new medica l cer t i f ica tes , da t ed 15 J a n u a r y 2003 
a n d s igned by a cardiologis t , a neuro logis t , a genera l i s t a n d a su rgeon . 
O n 1 S e p t e m b e r 2003 they s u b m i t t e d fu r the r medica l cer t i f ica tes , d r a w n 
up on 11 Augus t 2003. T h e most r ecen t med ica l cer t i f ica tes , s u b m i t t e d on 
25 F e b r u a r y 2004, were d a t e d 20 F e b r u a r y 2004 a n d were d r a w n up by 
doc tors from the civilian hospi ta l in town B, in the Stavropol region . 

247. Accord ing to the medica l cer t i f ica tes d a t e d 4 N o v e m b e r 2002 and 
15 J a n u a r y 2003, M r Vissi tov had compla ined of a d ryness of the th roa t 
and a dry cough. His condi t ion was descr ibed as "objectively 
sa t is factory" . M o n i t o r i n g by the medica l service was r e c o m m e n d e d . 
Accord ing to the medica l cer t i f ica te of 11 Augus t 2003 , M r Vissi tov had 
m a d e no compla in t c o n c e r n i n g his s t a t e of hea l t h a n d did not p r e sen t 
any physical injury. H e had a c a t a r a c t on t he left eye and a f rac ture of 
the nose bone was no ted in J u l y 2003. A psychia t r ic e x a m i n a t i o n on 
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13 F e b r u a r y 2003 found t h a t he was in good psychological hea l th . X-rays 
t a k e n on 18 O c t o b e r 2002 a n d 24 J u l y 2003 showed no ches t pa thology. At 
no point d u r i n g his d e t e n t i o n had M r Vissi tov r e q u e s t e d medica l 
a ss i s t ance . Accord ing to a medica l cer t i f icate d a t e d 20 F e b r u a r y 2004, 
the genera l i s t found evidence of dys tonia . 

248. O n 15 J a n u a r y 2003 it was no ted t h a t M r Khadj iev had been ill for 
two days . H e compla ined of hot f lushes, a cough and shiver ing. T h e doc to r 
observed increased ves icular m u r m u r s in t he lungs , an acu te viral 
r e sp i r a to ry infect ion compl ica ted by t r acheob ronch i t i s , a n d possible 
p n e u m o n i a of t he r ight s ide. His s t a t e was descr ibed as "objectively 
sa t is factory" . T r e a t m e n t in t h e medica l uni t was cons idered necessary . 

249. T h e medica l cer t i f ica te of 1 1 Augus t 2003 m e n t i o n s old t r aces of a 
f rac ture of t he nose bone , an a p p e n d e c t o m y in 1998, a n d a gunsho t wound 
to the r ight h ip d a t i n g from Ju ly 2002. A psychia t r ic e x a m i n a t i o n on 
13 F e b r u a r y 2003 found t h a t he was in good psychological hea l t h . X-rays 
of 18 O c t o b e r 2002 and 24 Ju ly 2003 showed no ches t pa thology. 
Mr Khadj iev r e q u e s t e d medica l t r e a t m e n t on 20 F e b r u a r y (for an acu t e 
viral r e sp i r a to ry infection) a n d 3 Apri l 2003 (for a cu t e la ryngi t i s ) . H e h a d 
m a d e no o t h e r r e q u e s t s for medica l a s s i s t ance . Accord ing to t he medica l 
cer t i f icate of 20 F e b r u a r y 2004, the genera l i s t found evidence of dys ton ia 
a n d cepha la lg ia . 

250. Accord ing to t he medica l cer t i f ica tes d a t e d 4 N o v e m b e r 2002 and 
15 J a n u a r y 2003, M r S h a m a y e v compla ined of gene ra l w e a k n e s s , a cu t e 
pain in the hips , dryness of t he t h r o a t a n d m o u t h , and a dry cough. A 
week pr ior to 15 J a n u a r y 2003 he had suffered an acu t e viral r e sp i r a to ry 
infect ion. N o r m a l ves icular m u r m u r s in t he lungs a n d chronic 
cholecyst i t is ( i n f l ammat ion of the ga l l -b ladder ) in remiss ion were 
observed . His condi t ion was descr ibed as "objectively sa t is fac tory" . 
Accord ing to the medica l cer t i f ica te of 11 Augus t 2003 , M r S h a m a y e v 
m a d e no compla in t abou t his s t a t e of hea l th . His medica l records 
revea led b ru i s ing to the left shou lde r . A psychia t r ic e x a m i n a t i o n on 
13 F e b r u a r y 2003 found h im to be in good psychological hea l t h . X-rays 
d a t e d 18 O c t o b e r 2002 a n d 24 Ju ly 2003 showed no ches t pa thology. 
M r S h a m a y e v had not asked for medica l ass i s tance a t any point d u r i n g 
his d e t e n t i o n . Accord ing to the medica l cer t i f icate of 20 F e b r u a r y 2004, 
the genera l i s t found hypotonic dyskines ia of the digest ive t r ac t . 

2 5 1 . Accord ing to t he medica l cer t i f icates d a t e d 4 N o v e m b e r 2002 a n d 
15 J a n u a r y 2003, M r Adayev had m a d e no compla in t abou t his s t a t e of 
hea l th . His condi t ion was desc r ibed as "objectively sa t is factory" . T h e 
medica l cer t i f icate d a t e d 11 Augus t 2003 m e n t i o n s pale pink b ru i s ing on 
the ches t , a g u n s h o t w o u n d to t he left shou lde r d a t i n g from 1994 a n d a 
t r a u m a t i s m on the coccyx d a t i n g from 1986. A psychia t r ic e x a m i n a t i o n 
on 13 F e b r u a r y 2003 found him to be in good psychological hea l th . X-rays 
t a k e n on 13 M a r c h and 24 Ju ly 2003 showed no ches t pa thology. O n 
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9 D e c e m b e r 2002 Mr Adaycv was e x a m i n e d by a doc tor following an 

episode of hype r t ens ion and p o s t - t r a u m a t i c neu r i t i s of the left shoulder . 

H e received medica l t r e a t m e n t on 21 F e b r u a r y and 17 M a r c h 2003. 

252. Accord ing to the medica l cer t i f ica tes d a t e d 4 N o v e m b e r 2002. 

15 J a n u a r y and 11 Augus t 2003, M r Aziev had m a d e no c o m p l a i n t s about 

his h e a l t h . His condi t ion was desc r ibed as "objectively sat isfactory". 

M r Aziev h a d not asked for medica l ass i s tance at any point d u r i n g his 

d e t e n t i o n . O n 20 F e b r u a r y 2004 the genera l i s t found no evidence of any 

pa thology . 

II. RELEVANT LAW AND P R A C T I C E 

A. G e o r g i a n d o m e s t i c law 

253. The Constitution 

Article 13 § 4 

"It is forbidden to extradite a citizen of Georgia to a foreign State except in those 
cases prescribed by international treaty. An appeal against any extradition decision lies 
to the courts." 

Article 18 § § 3 and 5 

"3. Anyone arrested or otherwise deprived of his or her liberty shall be brought 
before a competent court within fortv-eight hours. If the court fails to rule on the 
detention or other custodial measure within twenty-four hours following the hearing, 
the individual concerned must be immediately released. 

5. An arrested or detained person must be informed at the time of arrest or 
detention of his or her rights and the grounds for the deprivation of liberty." 

Article 42 § 1 

"Everyone has the right to apply to a court for protection of his or her rights and 
freedoms." 

254. The Code of Criminal Procedure (''CCP'') 

Article 159 § 1 

"No one may be detained without an order of a judge or oilier judicial decision ..." 

Article 162 § 2 

"The length of detention during the preparatory investigation shall not exceed three 
months; this period shall run from the date of the suspect's arrest or the defendant's 
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placement in detention. The date on which the prosecutor refers the case to a court shall 
be taken as the end of that detention period." 

Th i s Art ic le also provides for the possibili ty of ex tens ion of the 
d e t e n t i o n per iod by the c o m p e t e n t cour t , but such d e t e n t i o n m a y not 
u n d e r any c i r c u m s t a n c e s exceed n ine m o n t h s (which is also the per iod 
provided for by t he C o n s t i t u t i o n ) . 

Article 242 § 1 

"A judicial remedy is available in respect of an action or decision by an inquiry officer, 
investigating body, investigator or prosecutor which the individual concerned considers 
unfounded or unlawful, in the case of (a) an order to discontinue the case, taken by the 
investigating body, investigator or prosecutor; (h) a finding of no case to answer, 
reached by the investigating body, investigator or prosecutor." 

Article 256 §§ 1,2, 4, 6 a n d 7 

"1. By virtue of an international agreement on mutual judicial assistance, a foreign 
State may request the extradition of one of its citizens who is in Georgian territory if 
that individual is suspected of having committed a crime in his or her own country, or if 
he or she has been convicted of a crime by a court of that country or if he or she has 
committed a crime against his or her country in Georgian territory. 

2. The extradition request must comply with the requirements laid down in the 
corresponding international agreement and must emanate from a competent body. 

1. If the Georgian Procurator-General considers the extradition request to be lawful 
and well-founded, he or she shall give instructions for its execution and may, where 
appropriate, request the assistance of the Georgian Ministry of Foreign Affairs. 

6. ... If the person whose extradition is requested has been placed under investigation 
on suspicion of having committed a crime in Georgian territory, his or her extradition 
may be postponed until such time as judgment is delivered, the sentence has been served 
or he or she is released for another lawful reason. 

7. In the cases provided for in paragraph 6 of this Article, the Georgian Supreme 
Court may, at the request of the competent bodies of the foreign State, decide to hand 
over the latter 's citizen on a temporary basis. If an individual extradited in such a way is 
given a sentence heavier than or equivalent to that which remained to be served in 
Georgia, he or she shall serve the sentence in his or her own country and shall not be 
returned to Georgia." 

Article 257 § 1 

"An alien shall not be extradited if he or she has been granted political asylum in 
Georgia." 
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Article 259 

The arrest [and] detention ... of an individual whose extradition is requested 
shall only be possible if the request is accompanied by a warrant (order, instruction) 
duly certified by a competent public body and refers to procedural measures restricting 
his or her rights and freedoms ... guaranteed under the Constitution. 

2. The entity from which the extradition request emanated shall be immediately 
informed of the execution of the measures mentioned in the preceding paragraph. 

3. A foreign national who has been detained in accordance with an extradition 
request may be detained for a maximum duration of three months, unless a fresh 
judicial warrant (order) for extension of the detention is produced. 

4. An individual against whom extradition proceedings have been brought shall be 
entitled to apply to a court for protection of his or her rights." 

255. T h e C C P con ta ins no provisions conce rn ing the r igh t of an 
individual who is subject to ex t r ad i t i on p roceed ings to have access to 
m a t e r i a l from the ex t r ad i t i on file. 

256. The Criminal Code 

U n d e r Ar t ic le 6 of the C r i m i n a l C o d e , it is p roh ib i t ed , unless o therwise 
provided in an i n t e r n a t i o n a l t r ea ty , to e x t r a d i t e a G e o r g i a n na t iona l or a 
s t a t e l e s s pe r son who is p e r m a n e n t l y res ident in Georg i a wi th a view to 
subjec t ing h im or her to c r imina l p roceed ings or t he e n f o r c e m e n t of a 
s en t ence in a n o t h e r count ry . Equal ly , it is forbidden to e x t r a d i t e an 
individual to a coun t ry in which the c r ime wi th which he or she is 
c h a r g e d is subject to the d e a t h pena l ty . 

257. The Refugee Act 

A refugee is a pe r son who is not of G e o r g i a n na t iona l i ty or or igin and 
w h o has been obl iged to leave t he coun t ry of which he or she is a na t iona l 
on accoun t of pe r secu t ion based on race , rel igion, e thn i c origin, 
m e m b e r s h i p of a social g r o u p or polit ical op in ions , and w h o canno t or 
does not wish to receive the p ro tec t ion of t ha t coun t ry (sect ion 1(1)). 
Indiv iduals who have been g r a n t e d refugee s t a t u s m u s t r eg i s t e r annua l ly 
wi th the Min is t ry for Refugees (sect ion 4(3) ) . A refugee m a y not be 
r e t u r n e d to his or her c o u n t r y of or igin so long as t he c i r c u m s t a n c e s 
descr ibed in sec t ion 1 pers is t (sect ion 8(2) ) . T h e individual will lose his ot
h e r refugee s t a t u s should those c i r c u m s t a n c e s cease to exist . T h e decision 
to suspend or w i t h d r a w refugee s t a t u s is t a k e n by the Min i s t ry for 
Refugees (sect ion 10). 

B. T h e G e o r g i a n S u p r e m e C o u r t ' s p r e c e d e n t in t h e Aliev c a s e 

258. In its j u d g m e n t of 28 O c t o b e r 2002 in t he Aliev case , t he Cr imina l 
Bench of t he S u p r e m e C o u r t held: 
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'*... in accordance with Article 42 § 1 of the Constitution, everyone has the right to 
apply to a court for protection of his or her rights and freedoms. Article 259 § 4 of the 
Code of Criminal Procedure states that a person against whom extradition proceedings 
have been brought is entitled to defend his or her rights through the courts. Yet the 
Code of Criminal Procedure does not prescribe the procedure to be followed when 
examining such a request ... Nonetheless, this shortcoming in the legislation cannot 
prevent the individual from exercising his or her rights as enshrined in the 
Constitution and the Code of Criminal Procedure ... The Bench considers that 
Mr Aliev's request must be examined on the basis of an interpretation by analogy with 
Article 242 of the Code of Criminal Procedure, which states that an action or decision of 
the inquiry officer, investigator or prosecutor may be challenged before the courts if the 
individual concerned considers it to be unfounded or unlawful. Given that the decision to 
extradite Mr Aliev was taken by the Procurator-General 's Office, his application must 
be examined by the Krlsanissi-Mtatsminda Court of First Instance in Tbilisi, which has 
Ierritorial jurisdiction." 

C. R u s s i a n d o m e s t i c law 

259. The Constitution 

Artic le 15 § 4 

"The internationally recognised principles and rules of international law and the 
international treaties to which the Russian Federation is a party are an integral part of 
its legal system. Where such international treaties provide for rules different from those 
in the domestic legislation, the rules of the international treaty shall prevail." 

Art ic le 20 § 2 

"Until such time as it is abolished, capital punishment may be provided for bv federal 
law as an exceptional sentence imposed in the event of particularly serious crimes 
against human life, and the defendant must have the right to have his or her case 
examined in a court by a jury." 

260. The Criminal Code (Chapter 32 - Crimes against the administrative order) 

Artic le 317 

"An attack on the lives of employees of the police or security forces and their close 
relatives, either for the purpose of obstructing their lawful activities to ensure public 
order and security or in order to exact revenge for such activities, shall be punishable 
by a prison term ranging from twelve to twenty years, the death penalty or life 
imprisonment." 

In acco rdance with an a m e n d m e n t of 21 J u l y 2004, t he last s e n t e n c e of 
this Art ic le now reads : 

"... shall be punishable by a prison term ranging from twelve to twenty years, life 
imprisonment or the death penally." 
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261 . The Presidential Decree of 16 May 1996 on the gradual elimination of the 
death penally as a result oj Russia's membership of the Council of Europe 

"In accordance with the Recommendation of the Parliamentary Assembly of the 
Council of Europe and in the light of Article 20 of the Constitution of the Russian 
Federation concerning the provisional nature of the imposition of the death penalty as 
an exceptional punishment in the event of particularly serious crimes against human 
life, I hereby order: 

(1) the Government of the Russian Federation to prepare within one month a draft 
federal law on the Russian Federation's accession to Protocol No. 6 of 22 November 1984 
to the European Convention for the Protection of Human Rights and Fundamental 
Freedoms of 4 November 1950, with a view to its submission to the Stall1 Duma 
(Federal Assembly); 

(2) the Chambers of the Federal Assembly of the Russian Federation to expedite the 
enactment of the Criminal Code of the Russian Federation, the Code of Criminal 
Procedure of the Russian Federation and the Code on the Execution of Criminal 
Sentences; ... to consider, when examining the draft Criminal Code, the question of 
reducing the number of offences for which the death penalty may be imposed." 

262. The relevant provisions of the Constitutional Court s judgment of 2 February 
1999 

"5 . From the entry into force of this judgment and until such time as assize courts 
are introduced throughout the territory of the Federation, the death penalty may not be 
imposed either by an assize court or by a bench composed of three professional judges or 
of a single judge and two lay assessors." 

263. The Federal Law on the Prosecution Service, dated 17fanuary 1992 

Section 13(1) 

"... The prosecutors of the federal subjects of the Russian Federation shall be 
subordinate to and report to the Procurator-General of the Russian Federation, who 
shall be entitled to remove them from their posts." 

Section 17(1) 

"The Procurator-General shall manage the prosecution service of the Russian 
Federation and shall issue orders, indications, instructions and provisions concerning 
the organisation of the prosecution service's activities which shall be binding on all 
employees of the prosecution service's bodies and establishments." 

Section 32 

(Chapter 4 - Supervision by the prosecution service of compliance with the law by the 
administrative authorities of the entities and establishments responsible for the 
application of sentences ... and by the authorities responsible for premises used for 
police custody and detention) 
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"The supervision shall concern 

(a) the lawfulness of the incarceration of detainees in places of police custody and 
pre-trial detention, in corrective labour establishments and other bodies and 
establishments responsible for llit- application of sentences and of compulsory 
measures that have been decided by the courts; 

(b) observance of the rights and obligations of persons held in police custody, 
detainees, convicted prisoners and persons subject to compulsory measures, and 
compliance with the rules and conditions of their detention as set out in the legislation 
of the Russian federation ..." 

Section 33 

"In the context of his or her duty to supervise compliance with the law, the prosecutor 
may 

(i) visit the entities and establishments referred to in section 32 above at any time; 

(ii) question those detained in police custody, detainees, convicted prisoners and 
persons subject to compulsory measures; ... 

(iii) require that the authorities create conditions such as to guarantee the rights of 
individuals in police custody, detainees, convicted prisoners and persons subject to 
compulsory measures; supervise the conformity with the law of measures ... taken by 
the establishments referred to in section 32 above; demand explanations from public 
employees; prepare objections [protests] and opinions; commence a prosecution or 
initiate proceedings for administrative offences ..." 

Section 34 

"The prosecutor's orders or requests with regard tit the rules and conditions of 
detention of persons held in police custody, detainees, convicted prisoners and persons 
subject to compulsory measures prescribed by law, shall be binding on the authorities 

Section 35{2) 

"When conducting a criminal prosecution before a court, individual prosecutors take 
part in the proceedings on behalf of the public prosecution service." 

264. The Code of Criminal Procedure (aCCP'% in force since 1 July 2002 

Article 1 § 3 

"The internationally recognised principles and rules of international law and the 
international treaties to which the Russian Federation is a party are an integral part of 
the Russian Federation's legislation governing criminal procedure. Where such 
international treaties provide for rules different from those set out in the present 
Code, the rules contained in the international treaty shall prevail." 

Article 2 § 3 

"Irrespective of the locality in which an offence was committed, proceedings with 
regard to a criminal case shall be conducted in the territory of the Russian Federation 
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in accordance with the present Code, unless otherwise provided by an international 
treaty to which the Russian Federation is a party." 

Article 30 

" 1. Criminal cases shall be examined by a court composed of a bench or of a single 
judge. 

2. In courts of first instance, criminal cases shall be examined by the following 
compositions: 

(b) At the defendant's request, the judge of a federal court and a jury of twelve 
persons shall examine cases concerning the crimes set out in Article 31 § 3 of this 
Code. ..." 

T h e c r imes set out in Art icle 31 § 3 of the C C P a r c , inter alia, those 

pun i shab le u n d e r Ar t ic les 205, 209, 317 a n d 322 § 2 of the C r i m i n a l Code 

(see p a r a g r a p h s 66 and 71 above) . 

Article 108 §§ 1 and 5 

" I . Pre-trial detention shall be imposed by a judicial decision on an individual who 
has been placed under investigation or a defendant accused of committing a crime 
punishable by more than two years' imprisonment, where another less severe 
preventive measure cannot be applied. 

5. Pre-trial detention may be imposed in the absence of a defendant only if an 
international search warrant has been issued against him or her." 

Article 109 § 1 

"Detention pending the investigation shall not exceed two months." 

Th i s ini t ial per iod may s u b s e q u e n t l y be e x t e n d e d in ce r t a in 

c i r c u m s t a n c e s by a cour t or jud ic ia l officer, in p a r t i c u l a r on accoun t of 

the complex i ty of t he case ; however , the overall l eng th of d e t e n t i o n may 

not in any c i r c u m s t a n c e s exceed e i g h t e e n m o n t h s . 

Article 312 

"Copies of the judgment shall be issued to the convicted or acquit led individual, his oi
lier counsel and the public prosecution service within live days of its delivery. Within the 
same time-limit, the civil party, the plaintiff or the defendant in civil proceedings, 
together with their counsel, may also obtain copies of ihe judgment , subject to the 
submission lo the court of a written request to that effect." 
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265. The Federal Law of 27December 2002 amending the Law on the entry into 

force of the new CCP 

"... Article 30 § 2 (b) of the Code of Criminal Procedure shall come into force on 1 July 
2002 in the regions of ... Krasnodar and Stavropol ...; ... on I January 2007 in the 
Chechen Republic." 

T h e second d a t e will m a r k the comj^letion of the i n t roduc t ion of assize 

cour t s in t he Russ ian F e d e r a t i o n . 

D. I n t e r n a t i o n a l i n s t r u m e n t s 

266. G e o r g i a and the Russ ian F e d e r a t i o n a re pa r t i e s to the 

Conven t i on of 22 J a n u a r y 1993 on Legal Ass is tance and Legal Re la t ions 

in Civil, Fami ly a n d C r i m i n a l M a t t e r s (" the Minsk C o n v e n t i o n " ) a n d to 

t he E u r o p e a n Conven t ion on E x t r a d i t i o n . 

(a) The Minsk Convention 

Article 56 - Obligation to extradite 

"The Contracting Parties undertake, subject to the conditions set out in the present 
Convention and at the request of one of the Parties, to hand over to each other persons 
found in their territory for the purpose of criminal prosecution or the enforcement of a 
judgment delivered against them. 

Extradition for the purpose of criminal prosecution shall take place if the act or 
omission in question is an offence under the law of the requesting Partv and that of the 
requested Party, and if it is punishable by a sentence of imprisonment superior to one 
year or by a more severe punishment. 

Extradition for the purpose of the enforcement of a judgment shall take place if the 
individual whose extradition is requested has been sentenced to a prison term of more 
than six months or to a more severe punishment for having committed an act or omission 
that is an offence under the law of the requesting Party and the requested Party." 

Article 80 - Special arrangements 

"Relations concerning questions of extradition and criminal prosecution shall be 
carried out through the intermediary of the General Procurators (prosecutors) of the 
Contracting Parties. 

Relations concerning the completion of different proceedings or other acts requiring 
the approval ('sanction') of a prosecutor or a court shall be carried out through the 
intermediary of the prosecution services' bodies, in accordance with the arrangements 
decided by the General Procurators (prosecutors) of the Contracting Parties." 

(b) European Convention on Extradition, which came into force in respect of 

Georgia on 13 September 2001 and in respect of Russia on 9 March 2000 

Article 11 - Capital punishment 

"II the offence for which extradition is requested is punishable by death under the law 
of the requesting Party, and if in respect of such offence the death-penalty is not 
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provided for by the law of the requested Party or is not normally carried out, extradition 
may be refused unless tin- requesting Parly gives such assurance as the requested Parts 
considers sufficient that the death-penalty will not be carried out." 

Article 28 §§ 1 and 2 - Relations between this Convention 
and bilateral agreements 

" I. 'litis Convention shall, in respect of those countries to which it applies, supersede 
the provisions of any bilateral treaties, conventions or agreements governing extradition 
between any two Contract ing Parties. 

2. The Contracting Parties may conclude between themselves bilateral or 
multilateral agreements only in order to supplement the provisions of this Convention 
or to facilitate the application of the principles contained therein." 

W h e n depos i t ing t he i n s t r u m e n t of ra t i f ica t ion on 15 J u n e 2001, 
Georg i a m a d e the following rese rva t ion : 

"Georgia declares that it will not allow the extradition of any person in connection 
with offences punishable by the death penalty under the requesting Party's legislation." 

E. I n t e r n a t i o n a l t e x t s a n d r e p o r t s 

267. Council of Europe 

(a) Opinion no. 193 (1996) of the Parliamentary Assembly on Russia's 
request for membership of the Council of Europe 

The Parliamentary Assembly notes that the Russian federation shares fully its 
understanding and interpretation of commitments entered into ... and intends: 

(ii) to sign within one year and ratify within three years from the lime of accession 
Protocol No . 6 to the European Convention on Human Rights on the abolition of the 
death penally in time ol peace, and to put into place a moratorium on executions with 
effect from the day of accession; 

(b) Resolution 1315 (2003) of the Parliamentary Assembly on evaluation of 
the prospects of a political solution to the conflict in the Chechen 
Republic 

4. With regard to the human rights situation in the Chechen Republic, the Assembly 
remains distressed by the number of killings of politically active individuals, by repeated 
disappearances and the ineffectiveness of the authorities in investigating them, as well 
as by the widespread allegations and indications of brutality and violence against the 
civilian population ill the republic. 
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5. The Russian authorities seem unable to slop grave human rights violations in 
Chechnya. ... |T]he Assembly can only conclude that the prosecuting bodies are either 
unwilling or unable to find and bring to justice the guilty parlies. The Assembly deplores 
the climate of impunity which consequently reigns in the Chechen Republic and which 
makes normal life in the republic impossible. 

(c) Resolution 1323 (2003) of the Parliamentary Assembly on the human 
rights situation in the Chechen Republic 

7. '1'lie mandate of the Organisation for Security and Co-operation in Europe's 
Assistance Group to Chechnya has not been renewed bv the Russian Government. The 
Council of Europe's European Committee lot the Prevention of Torture (CPT) has 
complained about the Russian federation's lack of co-operation with it. The Russian 
Federation has yet to authorise the publication of its reports and the recommendations 
of the Council of Europe Commissioner for Human Rights are implemented with long 
delays, if at all. The European Court of Human Rights, set up to deal with individual 
violations of human rights, cannot hope to cope effectively wit I systematic human rights 
abuses on the Chechen scale via individual complaints. Lamentably, no member State or 
group of member States has yet found t In1 courage to lodge an interstate complaint with 
the Court. 

(d) Resolution 1403 (2004) of the Parliamentary Assembly on the human 
rights situation in the Chechen Republic 

b. t h e dramatic human rights situation in the Chechen Republic described in the 
texts adopted by the Assembly in April 20(13 has unfortunately not improved 
significantly since then. The number of 'special operations' or 'sweeps' by security 
forces has in fact significantly decreased, in particular since the end of 2003. However, 
arbit rary detentions, often followed by the 'disappearance' , torture or severe beatings of 
detainees and the theft or destruction of property at the hands of security forces 
(Chechen and federal) but also of certain rebel groups, are still occurring on a massive 
scale, especially as seen against the background of the small population of the Chechen 
Republic and the losses already suffered in previous years. ... 

I I . I he Assembly is outraged that serious crimes have been committed against 
applicants to the European Court of Human Rights and their family members, which 
have not yet been elucidated. Such acts are totally unacceptable as they may deter 
applications to the Court, which is the centrepiece of the human rights protection 
mechanism established by the European Convention on Human Rights. 
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(e) Public statement of 10 July 2001 concerning the Chechen Republic of the 
Russian Federation (European Committee for the Prevention of Torture 
and Inhuman or Degrading Treatment or Punishment <CPT)) 

"... [T]hc information gathered by the CPT's delegation in the course of its February/ 
March and April 2000 visits indicated that a considerable number of persons deprived of 
(heir liberty in the Chechen Republic since the outset of the conflict had been physically 
ill-treated by members of the Russian armed forces or law enforcement agencies. ... 

... | I |n the course of the Committee 's most recent visit to the Chechen Republic, in 
March 2001, numerous credible and consistent allegations were once again received of 
severe ill-treatment by federal forces; in a number of cases, those allegations were 
supported by medical evidence. The CPT's delegation loiind a palpable climate ol fear; 
many people who had been ill-treated and others who knew about such offences were 
reluctant to file complaints to the authorities. There was the fear of reprisals at local 
level and a general sentiment that , in any event, justice would not be done. ... 

... According to the information gathered during the March 2001 visit, there were 
clear indications on sooie of the bodies that the deaths were the result of summary 
executions; further, certain of the bodies bad been identified by relatives as those of 
persons who had disappeared following their detention by Russian forces. ... 

In their reph forwarded on 2HJunc 2001, the Russian authorities indicate that they 
are not willing to provide the information requested or to engage in a discussion with the 
CPT on the matters indicated above; they assert that such matters do not fall within the 
Committee 's purview under the European Convention for the Prevention of Torture and 
Inhuman or Degrading Treatment or Punishment. Such an approach is inconsistent 
with the object and purpose of the international treaty establishing the CPT and can 
only be qualified as a failure to cooperate with the Committee. 1 1 

(f) Public statement by the CPT on 10 July 2003 concerning the Chechen 
Republic of the Russian Federation 

2. On 10 July 2001, the CPT issued a public statement concerning the Chechen 

Republic. ... 

Subsequently, some steps forward have been made. ... 

4. [However,] in the course of the CPT's visits to the Chechen Republic in 2002 and, 
most recently, from 23 to 29 May 2003, a considerable number of persons interviewed 
independently at different places alleged that they had been severely ill-treated whilst 
detained by law enforcement agencies. The allegations were detailed and consistent, 
and concerned methods such as very severe beating, the infliction of electric shocks, 
and asphyxiation using a plastic bag or gas mask. In many cases, these allegations were 
supported by medical evidence. Some persons examined by the delegation's doctors 
displayed physical marks or conditions which were fully consistent with their 
allegations. ... 
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268. Human Rights Watch 

T h e r e p o r t s en t i t l ed "Russ ia /Chechnya - Swept u n d e r : T o r t u r e , forced 
d i s a p p e a r a n c e s , a n d ext ra judic ia l kill ings d u r i n g sweep o p e r a t i o n s in 
C h e c h n y a " (vol. 14, no. 2 (D) , F e b r u a r y 2002), "Confess ions at any cost: 
Police t o r t u r e in R u s s i a " ( N o v e m b e r 1999) and " W e l c o m e to Hel l -
A r b i t r a r y d e t e n t i o n , t o r t u r e , and ex to r t ion in C h e c h n y a " (O c t o b e r 2000) 
descr ibe ac ts of t o r t u r e , especial ly medica l t o r t u r e , aga ins t C h e c h e n 
p r i soners and a r b i t r a r y execu t ions . O t h e r p r i sone r s have d i s a p p e a r e d 
wi thou t t r a ce . T h u s , an en t i r e people was al legedly exposed to a se r ious 
t h r e a t of e x t e r m i n a t i o n . In addi t ion to those observa t ions , the r e p o r t s 
con ta in abou t sixty in terviews wi th C h e c h e n s who had been held in abou t 
a dozen " d e t e n t i o n c e n t r e s " across C h e c h n y a a n d t h e n e i g h b o u r i n g 
C a u c a s u s regions and had survived t o r t u r e , r ape and i l l - t r e a tmen t . T h e y 
had been re leased as a resul t of br ibes paid to Russ ian soldiers . T h e 
r epo r t s descr ibe different forms of t o r t u r e ca r r i ed out in those c e n t r e s . 
T h e r epo r t "Welcome to H e l l " presents evidence of the acts of t o r t u r e 
and i l l - t r ea tmen t expe r i enced by C h e c h e n p r i soners in p re - t r i a l 
d e t e n t i o n c e n t r e s in the Stavropol region. T h e m e t h o d s regu la r ly used in 
those p remises include t he "live co r r ido r" ( the p r i soners a r e b e a t e n as 
they go t h r o u g h a cor r idor ) , the " b e a t i n g of knee l ing and ben t -over 
p r i s o n e r s " and " b e a t i n g of naked p r i soners with c lubs , ca r r i ed out in 
shower rooms" . All t he C h e c h e n fo rmer p r i sone r s w h o gave evidence to 
H u m a n Rights W a t c h used false n a m e s and w e r e descr ibed us ing 
p s e u d o n y m s , which were c i ted in q u o t a t i o n m a r k s . 

269. Amnesty International and the Russian Human Rights Commissioner 
Group 

Accord ing to an A m n e s t y I n t e r n a t i o n a l d o c u m e n t pub l i shed in 2000 , 
t h e two pr isons in which the e x t r a d i t e d app l i can t s were init ially p laced 
and in which they a r e c u r r e n t l y d e t a i n e d a r e "f i l t ra t ion c a m p s " . A m n e s t y 
I n t e r n a t i o n a l has l isted var ious forms of t o r t u r e p rac t i sed in those c a m p s 
in the con tex t of t he conflict which is r ag ing t h r o u g h o u t C h e c h n y a . 
" T e s t i m o n i e s ... confirm tha t d e t a i n e e s (bo th m e n and w o m e n ) a re 
r a p e d , t o r t u r e d wi th e lectr ic shocks a n d t e a r gas and b e a t e n wi th 
h a m m e r s and clubs. O t h e r forms of t o r t u r e consist in sawing the v ic t im 's 
t e e t h or s t r ik ing h im or he r unt i l the e a r d r u m s b u r s t . " 

T h e Russ ian H u m a n Righ t s C o m m i s s i o n e r C r o u p conf i rmed this 
in fo rma t ion a n d s u b m i t t e d e x t r a c t s f rom the a d m i n i s t r a t i v e o r d e r u n d e r 
which f i l t ra t ion c e n t r e s had b e e n t e m p o r a r i l y opened in t he two 
e s t a b l i s h m e n t s in which the app l i can t s were and a r e d e t a i n e d , the 

1. The exact reference for this document is not given, in compliance with the Court 's 
undertaking (see paragraph 16 of the judgment) not to disclose the names of the pre-trial 
detention centres in Russia in which the applicants are held. 
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purpose be ing to check the p r i sone r s ' iden t i t i e s and to es tabl i sh t he i r role 
in the a r m e d conflict aga ins t the a r m y and the a r m e d forces of the 
Min is t ry of the In t e r io r ( in format ion publ i shed by t he Russ ian 
associa t ion M e m o r i a l ) . 

270. The United Nations Special Rapporteur on Torture (E/CN.4/2002/76, 
14 March 2002, §§ 6 and 10; E/CN.4/2002/76/Add.l, §§ 1268-310) 

T h e major i ty of cases b r o u g h t to t he Russ ian G o v e r n m e n t ' s a t t e n t i o n 
conce rned individuals d e t a i n e d by the Russ ian forces in C h e c h n y a . T h e 
acts of t o r t u r e and i l l - t r ea tmen t r e p o r t e d w e r e , inter alia, t he following: 
i m p r i s o n m e n t in a d a r k cell; blows to the en t i r e body from a h a m m e r or 
rifle b u t t ; a d e e p knife wound to the leg; s e t t i n g of dogs on d e t a i n e e s ; 
forcing the vict im to r e m a i n in a knee l ing posi t ion for eight hours ; 
e lec t r ic shocks; p u n c h i n g ; t o r t u r e cons is t ing of flaying and scalping; 
b roken l imbs; severed f inger t ips or nose; firing a t the vict im at point-
b lank r a n g e ; pack ing p r i soners for several days in u n h e a t e d pa rked 
vehicles ; dep r iva t ion of n o u r i s h m e n t ; access to toi le ts den i ed ; r ape or 
t h r e a t of r ape aga ins t female p r i soners ; s t ab w o u n d s to the e n t i r e body; 
eyes t o rn ou t ; b u r n s to the legs and a r m s . 

271 . Report oj 15 September 2004 by the International Helsinki Federation for 
Human Rights 

E. Persecution of Applicants to the European Court of Human Rights 

... As the Russian judicial system fails to address the crimes committed in Chechnya, 
there remains the possibility of applying to the European Court of Human Rights 
(K.CtHR) ... At the same time, many applicants have been threatened, harassed, 
detained, or even forcibly disappeared and killed. Some of the cases, notably that of 
Lipkhan Bazaeva who is both an activist and an applicant, have already been 
mentioned. There was a sharp rise in cases of persecution of applicants in 2003 and 
2001. This pat tern can be explained partly by the fact that there is a growing number 
of applicants. But even when this is taken into account, the number of attacks appears to 
have grown disproportionately to the number of applicants - a fact which suggests that 
persecution of applicants is an emerging trend. 

Some of the organisations that represent applicants from Chechnya before the 
I ' .CtllR, namely Memorial, European Human Rights Advocacy Centre , and Chechnya 
Justice Initiative, have reported other incidents aimed at some of their clients. In letters 
to the KCtHR they mention 13 cases, with a total of 29 counts of abuse, in which 
different applicants have been persecuted in connection with their search for justice. 

All in all, the cases of persecution ofECHHR applicants include both verbal and written 
threats , sometimes against other family members. In one case an applicant lost his job. In 
two cases soldiers illegally searched an applicant's house. At least one of the applicants 
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was robbed. In four cases, applicants were beaten. In one case, the applicant went into 
hiding. In at least two eases the applicants are considering withdrawing their 
applicat ions to the courts. Two formally withdrew their applications. Most of the threats 
and beatings were reported in '2003 and 200 1. federal forces are believed to be involved in 
all of these cases. The organisations representing the applicants claim that notifications 
about incidents from the EClHR to the Russian authorities have had a positive effect in 
some cases, easing the pressure on individual applicants and their families. 

« 

T h e repor t desc r ibes the c i r c u m s t a n c e s in which several app l i can t s , 
inc lud ing Z u r a Bit ieva (killed, app l ica t ion no. 57953/00) , M a r z e t 
I m a k a e v a (pe r secu ted , appl ica t ion no. 7615/02) a n d Shar fudin Sambiev 
(pe r secu ted , appl ica t ion no. 38693/04) , we re sub jec ted to violence. 

F. Persecut ion of Foreign Human Rights Defenders 

The Organisation for Security and Cooperation in Europe (OSCE) established an 
office in Xnamenskoe, Chechnya in June 2001, but the Russian federation refused to 
extend the mandate of the OSCK Advisory Group when it expired at the end of 2002. 
While there have been few foreigners inside Chechnya, some international and 
humanitarian organisations have maintained offices in Ingushetia. However, a number 
of the foreign representatives left Ingushetia alter the June 2004 attacks. The 
international presence in Northern Caucasus is becoming increasingly diluted, 
resulting in the near-absence of witnesses and help from the outside. 

T H E L A W 

I. O B J E C T I O N S RAISED BY T H E RUSSIAN G O V E R N M E N T 

A. O b j e c t i o n b a s e d o n t h e i m p o s s i b i l i t y o f e x a m i n i n g t h e c a s e o n 
t h e m e r i t s a n d r e q u e s t to have the p r o c e e d i n g s c a n c e l l e d 

/. The Government's submissions 

272. In t he i r final submiss ions of 20 J u l y 2004 (see p a r a g r a p h 50 
above) , the Russ ian G o v e r n m e n t a r g u e d t h a t it was p rocedura l ly 
impossible for t he C o u r t to adopt a j u d g m e n t in the p r e s e n t case . T h e y 
gave the following reasons . First ly, the c r imina l case aga ins t 
M r S h a m a y e v , M r Khadj iev, M r Adayev a n d M r Vissi tov was still p e n d i n g 
before the d o m e s t i c cour t s (sec p a r a g r a p h 108 above) a n d the cour t to 
which the case had been r e m i t t e d should cor rec t the violat ions found by 
the C o u r t of Cassa t ion before the C o u r t ru led on the appl ica t ion . 
Secondly, given t h a t the i r s i g n a t u r e s had been forged by 
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M s M u k h a s h a v r i a and Ms D z a m u k a s h v d i , t he a b o v e - n a m e d app l ican t s 
had never appl ied to the C o u r t (see p a r a g r a p h 230 above) . In addi t ion , 
t he C o u r t had d i s r e g a r d e d M r Khadj iev 's r igh ts by failing to "officially 
c o m m u n i c a t e " his case, as s u b m i t t e d by Mr Kotov, to the r e sponden t 
G o v e r n m e n t s (see p a r a g r a p h 235 above) . Since the lawyer of 
M r Khadj iev 's choice had accordingly not b e e n p e r m i t t e d to t ake par t in 
t he p roceed ings , even t h o u g h he had not r e s o r t e d to forgery, the C o u r t 
had no p r o c e d u r a l basis for ru l ing on the mer i t s of the d i s p u t e d m a t t e r s . 

273. In conclusion, the Russ i an G o v e r n m e n t r e q u e s t e d t h a t the C o u r t 
set as ide all the p roceed ings t h a t had t a k e n place in t he i n s t an t case . They 
a l leged t h a t , if a j u d g m e n t were to be del ivered p r io r to comple t i on of the 
d o m e s t i c p roceed ings wi th r e g a r d to the four app l i can t s m e n t i o n e d above, 
t h e r e would be a b r e a c h of t he Conven t ion ' s pr inciples , inc lud ing tha t of 
subs id iar i ty , and such an a p p r o a c h would e n c o u r a g e t e r ro r i s t activity in 
E u r o p e . 

274. In any event , t he Russ ian G o v e r n m e n t found it impossible to 
conceive how Russ ia could have viola ted the C o n v e n t i o n provisions in 
th is case . T h e y cons idered t h a t the p r e s e n t app l i ca t ion a m o u n t e d 
to a compla in t in abstracto b r o u g h t by the a p p l i c a n t s ' p u r p o r t e d 
r e p r e s e n t a t i v e s , who had abused the r ight of appl ica t ion to the C o u r t . 

2. The Court's assessment 

275. T h e C o u r t no tes at t he ou t se t t h a t it has a l r eady d ismissed the 
Russ i an G o v e r n m e n t ' s p r e l i m i n a r y object ions tha t t he app l ica t ion was 
a n o n y m o u s and a m o u n t e d to an abuse of process (see Shamayev and Others 
v. Georgia and Russia ( d e c ) , no. 36378/02, 16 S e p t e m b e r 2003) . In 
pa r t i cu l a r , it found t h a t t he p r e sen t appl ica t ion conce rned rea l , specific 
a n d ident i f iable individuals and t h a t the i r c o m p l a i n t s , r e l a t i ng to al leged 
violat ions of t he r i gh t s g u a r a n t e e d to t h e m u n d e r t he C o n v e n t i o n , were 
based on ac tua l even t s , inc lud ing some t h a t w e r e not con t e s t ed by e i the r 
of t he two r e s p o n d e n t G o v e r n m e n t s . T h e C o u r t does not perceive any 
"special c i r c u m s t a n c e " a t th is s tage which would enta i l a fresh 
e x a m i n a t i o n of t he a r g u m e n t s tha t the p r e sen t case was abs t r ac t in 
n a t u r e and a m o u n t e d to a n abuse of process (see Slankov and United 
Macedonian Organisation Ilinden v. Bulgaria, nos. 29221/95 a n d 29225/95, 
§§ 55 a n d 57, E C H R 2001-IX) . 

276. As to t h e impossibi l i ty for the C o u r t to e x a m i n e the app l i can t s ' 
c o m p l a i n t s on t he mer i t s on account of the a l leged incomple t ion of the 
c r imina l p roceed ings before the Russ ian cour t s , it should be no ted that 
t he Russ ian G o v e r n m e n t have p roduced no evidence in s u p p o r t of the i r 
a r g u m e n t . T h e y have mere ly a s se r t ed t h a t t he p roceed ings a r e still 
p e n d i n g (see p a r a g r a p h s 48 , 107, 108 a n d 272 above) , but have not 
s u b m i t t e d a copy e i t he r of the j u d g m e n t of 18 F e b r u a r y 2004 or of the 
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C o u r t of C a s s a t i o n j u d g m e n t which q u a s h e d t h a t ru l ing and re fe r red t he 
case back to the f i rs t - ins tance cour t . W i t h o u t ind ica t ing t he re levan t 
domes t i c - l aw provision which, they c la im, p roh ib i t ed anyone a p a r t from 
the convic ted pe r son in ques t ion from rece iv ing copies of a j u d g m e n t , t he 
G o v e r n m e n t have t r ans f e r r ed t he responsibi l i ty for this " impossibi l i ty to 
c o o p e r a t e " to t he Counci l of E u r o p e (see p a r a g r a p h 108 above) . W h a t e v e r 
the legal provision in ques t i on (see, for e x a m p l e , Ar t ic le 312 of t he Code of 
C r i m i n a l P r o c e d u r e - p a r a g r a p h 264 above) , t he C o u r t does not accept 
the Russ ian G o v e r n m e n t ' s a r g u m e n t and poin ts out t h a t it is for each 
C o n t r a c t i n g Pa r ty to submi t to the C o u r t , t h r o u g h its r e p r e s e n t a t i v e , any 
re levan t d o m e s t i c d o c u m e n t . 

277. Even suppos ing t h a t c r imina l p roceed ings were indeed still 
p e n d i n g before the Russ ian cour t s , t he C o u r t po in t s out tha t (hose 
p roceed ings a r e not , as such, d i s p u t e d in the con tex t of the p r e s e n t 
app l ica t ion . T h e issue he re is the ex t r ad i t i on p roceed ings b rough t aga ins t 
the app l i can t s by t he G e o r g i a n a u t h o r i t i e s , t he ex t r ad i t i on of five of the i r 
n u m b e r and the failure to assign those app l i can t s lawyers of t he i r choice on 
arr ival in Russ ia . Admi t t ed ly , the e x t r a d i t e d app l i c an t s ' s i tua t ion may 
enab le the re l iabi l i ty of t he a s su rances provided by the Russ ian a u t h o r i t i e s 
to t he i r G e o r g i a n c o u n t e r p a r t s to be assessed (see p a r a g r a p h 20 above) , bu t 
t he a l leged incomplc t ion of t he c r imina l p roceed ings b r o u g h t aga ins t t h e m 
in Russ ia is not , in th is case , such as to p reven t the C o u r t from ru l ing on the 
compla in t s aga ins t Russ ia (see p a r a g r a p h s 480 et seq. below). T h e s a m e 
appl ies to t he compla in t s b r o u g h t aga ins t Georg i a u n d e r Ar t ic les 2, 3 , 5 
a n d 13 of t h e Conven t ion . 

278. In any event , if e x a m i n a t i o n on the mer i t s of the admiss ib le 
compla in t s aga ins t Russ ia has been r e n d e r e d impossible , this is 
essent ia l ly for o t h e r r easons (see p a r a g r a p h 491 below) a n d the C o u r t 
does not cons ider it necessary to e x a m i n e fu r the r t he ques t i on of non-
e x h a u s t i o n of d o m e s t i c r e m e d i e s ra ised by the Russ ian G o v e r n m e n t . 

279. As to t he e x t r a d i t e d a p p l i c a n t s ' a l leged fai lure to apply to t he 
C o u r t and t he i r con t e s t ed r e p r e s e n t a t i o n , the C o u r t poin ts out t h a t 
those two object ions were jo ined to t he e x a m i n a t i o n of the m e r i t s of t he 
case on 16 S e p t e m b e r 2003 (in t he admiss ib i l i ty decision ci ted above) . 
T h e C o u r t will e x a m i n e t h e m s e p a r a t e l y below (see p a r a g r a p h s 290 et 
seq . ) . 

280. As to t he absence of "official c o m m u n i c a t i o n " of M r Khadj iev 's 
case and the refusal to g r a n t M r Kotov access to t he p roceed ings , t he 
C o u r t po in t s ou t , firstly, t h a t , since t he p r e s e n t app l ica t ion was lodged, it 
has a t t e m p t e d on n u m e r o u s occasions to es tabl ish contac t wi th t he 
e x t r a d i t e d app l i can t s and wi th the i r Russ i an lawyers (see p a r a g r a p h s 29 
et seq. , and 232 et seq. above) . I t was t he Russ ian G o v e r n m e n t which 
repl ied to the C o u r t ' s l e t t e r of 20 N o v e m b e r 2002 to M r Molochkov and 
Ms Kuch inskaya , M r Khadj iev ' s first lawyers , a l leg ing tha t those lawyers 
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"objected to the C o u r t ' s a t t e m p t s to con tac t t h e m " . T h e C o u r t t h e n sen t 
l e t t e r s and app l ica t ion forms di rec t ly to the e x t r a d i t e d app l i can t s , 
inc lud ing M r Khadj iev, at t he i r p lace of d e t e n t i o n . T h e y were asked to 
confirm or deny the i r i n t en t ion to apply to the C o u r t , as expressed on 
4 O c t o b e r 2002. A l though those l e t t e r s a r r ived a t t he S I Z O in town A on 
24 D e c e m b e r 2002, t he Russ ian G o v e r n m e n t a r g u e d unt i l 3 D e c e m b e r 
2003 t h a t the app l i can t s had not received t h e m (see p a r a g r a p h s 233 and 
239 above) . 

281 . Mr Khadjev did not reply to the C o u r t ' s l e t t e r un t i l 8 O c t o b e r 
2003, t h r o u g h the pr ison a d m i n i s t r a t i o n , w h e n he r e t u r n e d the 
comple t ed app l ica t ion form (which r e a c h e d the C o u r t on 27 O c t o b e r 
2003) . By t h a t d a t e , his compla in t s , as s u b m i t t e d by Ms M u k h a s h a v r i a 
and Ms Dzamukashv i l i on 22 O c t o b e r 2002 (see p a r a g r a p h 14 above) , 
had a l ready been dec la red admiss ib le following t he i r c o m m u n i c a t i o n to 
t he r e s p o n d e n t G o v e r n m e n t s (see p a r a g r a p h s 6 and 16 above) and a 
h e a r i n g on admiss ib i l i ty (see p a r a g r a p h 25 above) . 

282. In view of the con t en t of the appl ica t ion form s u b m i t t e d by 
M r Khadj iev, who, r e p r e s e n t e d by M r Kotov, c o m p l a i n e d p r imar i ly of the 
way in which his ex t r ad i t i on had b e e n ca r r i ed ou t in G e o r g i a and 
compla ined fu r the r of o t h e r violat ions of his r igh ts in G e o r g i a a n d in 
Russ ia (see p a r a g r a p h 235 above and p a r a g r a p h s 388, 439 a n d 484 
below), this d o c u m e n t and its append ices were inc luded in t he case file as 
an in t eg ra l p a r t of the i n s t an t appl ica t ion . In reply ing to t he C o u r t , albeit 
tardi ly, M r Khadj iev conf i rmed his i n t en t ion of cha l l eng ing the 
ex t r ad i t i on p roceed ings aga ins t h im before t he C o u r t . 

283 . O n 19 D e c e m b e r 2003 M r Khadj iev ' s app l ica t ion form, d a t e d 
8 O c t o b e r 2003 , was sent wi th its a t t a c h m e n t s to the r e s p o n d e n t 
G o v e r n m e n t s and to Ms M u k h a s h a v r i a a n d Ms Dzamukashv i l i . T h e 
G e o r g i a n G o v e r n m e n t and the lawyers did not c o m m e n t . O n the s a m e 
d a t e M r Kotov was invited to provide c e r t a i n add i t iona l in format ion , 
inc luding in fo rma t ion on M r Khadj iev 's appl ica t ion to the C o u r t on the 
evening of his ex t r ad i t i on a n d his r e p r e s e n t a t i o n before the C o u r t by the 
G e o r g i a n lawyers . N o reply was ever received from M r Kotov. T h e C o u r t 
itself was depr ived of the possibil i ty of q u e s t i o n i n g M r Khadj iev d u r i n g the 
fact-finding visit t h a t it was schedu led to conduc t in Russ ia (see 
p a r a g r a p h s 28 et secj. above) . Accordingly, it dec ided to rule on the 
c o m p l a i n t s as they s tood on the d a t e on which the m e r i t s of t he case were 
e x a m i n e d (see p a r a g r a p h 49 above) . 

284. In reply to t he C o u r t ' s l e t t e r of 19 D e c e m b e r 2003, on 8 J a n u a r y 
2004 t h e Russ i an G o v e r n m e n t we lcomed the rece ip t of M r Khadj iev 's 
appl ica t ion form a n d u rged t h a t , in o r d e r to end "non-p rocedura l 
act ivi t ies in this case" , his app l ica t ion be dea l t w i th u n d e r t he "o rd inary 
p r o c e d u r e " , t h a t it be c o m m u n i c a t e d to t h e m and t h a t all t he proceedings 
which had b e e n conduc t ed in connec t ion wi th this appl ica t ion pr ior to 
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27 O c t o b e r 2003 be set as ide (see p a r a g r a p h 243 above) . In its l e t t e r s of 
5 and 13 F e b r u a r y 2004, t he C o u r t r e m i n d e d the G o v e r n m e n t tha i 
M r Khadj iev ' s c o m p l a i n t s had ahead ) - been c o m m u n i c a t e d to t h e m 
before be ing dec la red admiss ib le a n d t h a t the app l ica t ion form which 
had r e a c h e d the C o u r t on 27 O c t o b e r 2003 r e q u i r e d no add i t iona l 
p rocedu ra l m e a s u r e . 

285. T h e Russ ian G o v e r n m e n t , which had been invited to s u b m i t the i r 
final submiss ions on the mer i t s of t h e app l i can t ' s c o m p l a i n t s (see 
p a r a g r a p h 50 above) , m a d e no c o m m e n t with r ega rd to M r Khadj iev 's 
c o m p l a i n t s as set out in t he app l i ca t ion form in ques t ion , a n d mere ly 
u rged that the en t i re p roceed ings with r ega rd to the ins tan t appl ica t ion 
be set as ide . 

286. In the light of the c i r c u m s t a n c e s descr ibed above, t he C o u r t 
concludes tha t M r Khadj iev ' s compla in t s , as s u b m i t t e d by 
Ms M u k h a s h a v r i a and Ms Dzamukashv i l i , were c o m m u n i c a t e d to the 
r e s p o n d e n t G o v e r n m e n t s in d u e t i m e a n d tha t t he l a t t e r have h a d a n 
o p p o r t u n i t y to reply, initially in wr i t ing and s u b s e q u e n t l y orally d u r i n g a 
h e a r i n g on admissibi l i ty . Mr Khadjiev, wi th whom it is difficult to sus t a in 
contact in Russia , conf i rmed one year af ter his appl ica t ion had been 
lodged, in a form da t ed 8 O c t o b e r 2003, t ha t he was con te s t i ng his 
ex t r ad i t i on to Russ ia and tha t he accused bo th Georg i a and Russ ia in 
t h a t respec t . M r Kotov, his Russ ian lawyer, was invited to t ake par t in 
t he proceeding's before the C o u r t , but never replied to tha t invi ta t ion . 
T h e Russ ian G o v e r n m e n t have m a d e no c o m m e n t s on M r Khadj iev 's 
c o m p l a i n t s as s u b m i t t e d by Mr Kotov, or s u b s e q u e n t l y in reply to the 
C o u r t ' s l e t t e r s of 19 D e c e m b e r 2003 (see p a r a g r a p h 236 above) or 4 May 
2004 (see p a r a g r a p h 50 above) . 

287. In ihose c i r c u m s t a n c e s t he Russ ian G o v e r n m e n t does not have 
g r o u n d s to c o n t e n d tha t Mr Khadj iev 's c o m p l a i n t s have not been 
c o m m u n i c a t e d a n d tha t M r Kotov has been den ied access to t he 
p roceed ings before the C o u r t . 

288. Final ly a n d most i m p o r t a n t l y , t he C o u r t poin ts out t h a t t h e r e is 
no provision in the Conven t i on or the Ru les of C o u r t a l lowing for all or 
p a r t of t he p roceed ings conduc t ed in a case to be set as ide . Accordingly, 
no p r o c e d u r e may be followed in respec t of the p r e sen t appl ica t ion o t h e r 
t h a n t h a t p resc r ibed in those t ex t s . In any event , s ince t he condi t ions set 
out in Art ic les 37 and 39 of the Conven t i on ( u n d e r which the C o u r t may , 
in ce r t a in c i r c u m s t a n c e s , s t r ike an appl ica t ion out of its list of cases) have 
not been me t , t he C o u r t sees no reason not to p u r s u e t he e x a m i n a t i o n of 
the mer i t s of the case. 

289. For t he above reasons , t he Russ i an G o v e r n m e n t ' s object ion 
a l leging the impossibility of e x a m i n i n g the m e r i t s of this app l ica t ion , a n d 
t he i r r eques t for t he p roceed ings c o n d u c t e d in this case to be set as ide 
mus t be d i smissed . 
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B. O b j e c t i o n a l l e g i n g a f a i l u r e by t h e e x t r a d i t e d a p p l i c a n t s to 
apply t o t h e C o u r t 

/. The parties' submissions 

290. T h e Russ ian G o v e r n m e n t a l leged t h a t t he e x t r a d i t e d app l ican t s 
had never appl ied to t he C o u r t . T h e y based the i r a r g u m e n t p r imar i ly on 
the l e t t e r s which the Cour t received on 26 Augus t 2003 from 
M s Kuch inskaya and M r Molochkov - the first lawyers ac t ing for 
M r Shamayev , M r Vissitov, M r Khadj iev and M r Aziev before the 
Russ ian cour t s - in which the lawyers c la imed tha t the i r c l ients had 
never compla ined of a violat ion of the i r r igh t s u n d e r the Conven t i on and 
had neve r exp res sed a wish to apply to t he C o u r t (see p a r a g r a p h 241 
above) . Secondly, the G o v e r n m e n t po in ted ou t t h a t the a u t h o r i t i e s to act , 
on which Ms M u k h a s h a v r i a a n d M s Dzamukashv i l i had al legedly falsified 
the e x t r a d i t e d app l i c an t s ' s i g n a t u r e s , r e fe r red only to Georg i a as the 
r e s p o n d e n t S t a t e . In those c i r c u m s t a n c e s , the e x t r a d i t e d individuals 
could not , in t he G o v e r n m e n t ' s opinion, be descr ibed as app l i can t s wi th in 
the m e a n i n g of t he Conven t ion , at least wi th r ega rd to the compla in t s 
aga ins t the Russ i an F e d e r a t i o n . 

291 . Ms M u k h a s h a v r i a a r g u e d tha t she had been den ied access by the 
Geo rg i an a u t h o r i t i e s to those app l ican t s on the even ing of the i r 
ex t r ad i t ion and t h a t the Russ i an G o v e r n m e n t h a d s u b s e q u e n t l y refused 
to allow h e r any con tac t wi th t h e m . She cons idered tha t those 
individuals , i m p r i s o n e d in Russ ia in condi t ions of secrecy, should not be 
allowed to suffer t he adverse consequences of t he violat ion, by the 
r e s p o n d e n t G o v e r n m e n t s , of the i r r ight to apply to the C o u r t . 

2. The Court's assessment 

292. T h e C o u r t poin ts out t h a t , in its rul ings of 14 O c t o b e r 2003 and 
21 April 2004, the S tavropol Regional C o u r t , like the Russ ian 
G o v e r n m e n t , a s s e r t e d t h a t M r Shamayev , M r Vissi tov, M r Adayev and 
M r Aziev had never lodged an appl ica t ion wi th t he C o u r t . As to 
M r Khadj iev, he had al legedly lodged an appl ica t ion d i r ec t ed solely 
aga ins t Georg i a (see p a r a g r a p h 29 above) . 

293. T h e C o u r t would r e i t e r a t e , as clearly as possible , tha t it a lone is 
c o m p e t e n t to dec ide on its j u r i sd i c t ion to i n t e r p r e t and apply the 
Conven t ion a n d its Protocols (Article 32 of t he C o n v e n t i o n ) , in pa r t i cu l a r 
wi th r e g a r d to the issue of w h e t h e r t he pe r son in ques t i on is an appl icant 
wi th in t he m e a n i n g of Art ic le 34 of the C o n v e n t i o n a n d w h e t h e r the 
appl ica t ion fulfils the r e q u i r e m e n t s of t h a t provision. Un le s s they wish 
the i r conduc t to be dec la red c o n t r a r y to Ar t ic le 34 of t he Conven t ion , a 
G o v e r n m e n t which has doub t s as to the a u t h e n t i c i t y of a n appl ica t ion 
m u s t inform the C o u r t of its misgiv ings , r a t h e r t h a n dec id ing i tself to 
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resolve the m a t t e r (see, mutatis mutandis, Tannkulu v. Turkey [ G C ] , 
no. 23763/94, § 129, E C H R 1999-IV, and Orhan v. Turkey, no. 25656/94, 
§ 409, 1 8 J u n e 2002) . 

294. In the ins tan t ease the C o u r t is not p e r s u a d e d by the Russ ian 
G o v e r n m e n t ' s a r g u m e n t , as it cons iders t h a t t h e evidence at its disposal 
proves t he oppos i t e . 

295. W h e n h e a r d in Tbil isi , the e x t r a d i t e d ap | ) l i can t s ' fellow pr i soners 
conf i rmed t h a t they had appl ied to the C o u r t to compla in abou t t he 
ex t r ad i t i on p roceed ings aga ins t t h e m (see p a r a g r a p h 121 above) . It 
c anno t r easonab ly be concluded t h a t , sub jec ted to the s a m e condi t ions of 
isolat ion, u n c e r t a i n t y and a p p r e h e n s i o n d u r i n g the night of 3 to 4 O c t o b e r 
2002, six individuals had wished lo apply to the C o u r t and tha t the o t h e r s , 
who were s u b s e q u e n t l y e x t r a d i t e d , had not cons idered this necessary , 
especial ly as the television news bu l le t in - t he app l i c an t s ' only source of 
in fo rmat ion abou t the i m m i n e n c e of t he ex t r ad i t i on - had a n n o u n c e d in 
very g e n e r a l t e r m s t h a t "several C h e c h e n s " would be h a n d e d over to t he 
Russ i an a u t h o r i t i e s . M r G a b a y d z e , who a p p e a r e d on television, had 
mere ly d ismissed , wi thout conviction, the possibility tha i G e o r g i a n 
c i t izens would be e x t r a d i t e d . As Russ ian na t iona l s , the app l i can t s who 
were s u b s e q u e n t l y e x t r a d i t e d the re fo re had no reason to believe tha t the 
m e a s u r e did not concern t h e m (sec p a r a g r a p h s 124, 215 and 216 above) . 

296. In add i t ion , in t he i r l e t t e r s of 3 N o v e m b e r 2003 (see p a r a g r a p h 240 
above) , s u b m i t t e d to t he C o u r t by the Russ ian G o v e r n m e n t themse lves , 
M r S h a m a y e v did not ru le out the possibili ty tha t his lawyer had 
s u b m i t t e d an appl ica t ion in his n a m e , and M r Adayev, Mr Khadjiev and 
M r Vissi tov conf i rmed t h a t they had appl ied to the Cour t from Georg ia 
wi th the he lp of a lawyer. M r Aziev did not wr i t e t he s a m e type of l e t t e r 
because he was u n a b l e to wr i te in Russ ian . O n the o t h e r hand , in the 
c o r r e s p o n d e n c e r e g a r d i n g his appl ica t ion (no. 28861/03 - see 
p a r a g r a p h 238 above) , he c l a imed on two occasions t h a t he had appl ied to 
the C o u r t from Georg ia to compla in abou t his ex t r ad i t i on ; fur ther , in his 
l e t t e r of 30 O c t o b e r 2003 , he d i spu t ed the Russ ian G o v e r n m e n t ' s 
a r g u m e n t tha t he had never lodged this app l ica t ion . O n 27 O c t o b e r 2003 
M r Khadj iev also conf i rmed t h a t he compla ined to the C o u r t abou t the fact 
t ha t he had been e x t r a d i t e d lo Russ ia w i thou t any form of jud ic i a l review 
(see pa ragra j ih 235 above and p a r a g r a p h 439 below). 

297. Given those c i r c u m s t a n c e s , a n d b e a r i n g in mind the pa r t i cu l a r 
condi t ions of d e t e n t i o n e n d u r e d by the app l i can t s on 3 a n d 4 O c t o b e r 
2002 in G e o r g i a and s u b s e q u e n t l y in Russia , the C o u r t does not doubt 
tha t they a t t e m p t e d , t h r o u g h the lawyers w h o had r e p r e s e n t e d t h e m 
before t he G e o r g i a n cour t s (see p a r a g r a p h s 306-08 below), to con tes t 
before it the fact of be ing h a n d e d over to the Russ ian au tho r i t i e s . 
Accordingly, the Russ ian G o v e r n m e n t ' s object ion t h a t t he a})plicants had 
failed to apply to the C o u r t m u s t be d i smissed . 
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C. O b j e c t i o n a l l e g i n g t h e a p p l i c a n t s ' lack o f p r o p e r 
r e p r e s e n t a t i o n b e f o r e t h e C o u r t 

1. The parlies' submissions 

298. T h e Russ ian G o v e r n m e n t accep ted tha t Ms M u k h a s h a v r i a and 
Ms Dzamukashv i l i m i g h t , possibly, r ep re sen t the non -ex t r ad i t ed 
app l i can t s wi th r ega rd to the pa r t of the appl ica t ion d i r ec ted agains t 
Georg ia , as the a u t h o r i t i e s to act s u b m i t t e d by t h e m on 9 O c t o b e r 2002 
m a d e no re ference to Russ ia as a r e s p o n d e n t S t a l e (see p a r a g r a p h 120 
above) . O n the o t h e r h a n d , they did not accept t h a t those lawyers had 
s t a n d i n g to r ep re sen t t he five e x t r a d i t e d app l i can t s , on account of the 
false s i g n a t u r e s t h a t a p p e a r e d on the au tho r i t i e s to act d a t e d 
22 N o v e m b e r 2002. T h e y based the i r a r g u m e n t on the resu l t s of the 
h a n d w r i t i n g analysis (see p a r a g r a p h 230 above) . In add i t ion , as the 
a u t h o r i t i e s had not been cert if ied by the pr ison e s t a b l i s h m e n t conce rned , 
they were pu re ly and s imply invalid. 

299. T h e G e o r g i a n G o v e r n m e n t have never con t e s t ed t he val idi ty of 
t he a u t h o r i t i e s in issue. 

300. Ms Mukhashav r i a and Ms Dzamukashvi l i considered that the 
Russ ian G o v e r n m e n t ' s a r g u m e n t s were unfounded and tha t they had been 
duly aul horised to represen t the non-ex t rad i ted appl icants before the C o u r t . 
T h e y pointed out t ha t t he ex t r ad i t ed appl ican ts had been h a n d e d over hasti ly 
to the Russ ian au thor i t i e s and tha t , denied contact wi th the i r lawyers, they 
had been unab le to d r aw up au thor i t i e s to act with a view to being 
r ep re sen t ed before the C o u r t . Ms M u k h a s h a v r i a and Ms Dzamukashvi l i 
emphas i sed tha t , since the app l i can t s ' lawyers before the Georg ian courts 
had decided to apply to the C o u r t on the i r c l ients ' beha l f but were 
unfami l ia r with the p rocedure , they had de l ega ted the i r au thor i ty to t h e m , 
in their c l ients ' best in te res t s (see p a r a g r a p h 224 above) . According to 
Ms Mukhashav r i a , given tha t the Russ ian au thor i t i e s had subsequent ly 
done everyth ing possible to prevent he r m a k i n g contact wi th the ex t rad i t ed 
appl icants , the Russ ian G o v e r n m e n t did not have g rounds to reproach h e r for 
failing to provide au thor i t i e s to act in p rope r form. 

2. The Court !s assessment 

301 . T h e C o u r t first observes t h a t t he fact t h a t a power of a t t o r n e y 
a u t h o r i s i n g a given individual to r e p r e s e n t an appl ican t before the C o u r t 
was not d r a w n up in acco rdance wi th the r e q u i r e m e n t s of domes t i c 
legis lat ion and cert if ied by the pr ison a u t h o r i t i e s is not such as to cast 
doub t on t he val idi ty of t ha t d o c u m e n t (see Khashiev and Akayeva v. Russia 
( d e c ) , nos. 57942/00 a n d 57945/00, 19 D e c e m b e r 2002) . 

302. T h e C o u r t has previously ruled in the con tex t of Art ic le 35 § 1 of 
t he Conven t i on t h a t t he ru les on admissibi l i ty m u s t be appl ied wi th some 
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d e g r e e of flexibility and wi thou t excessive fo rmal i sm (see Cardol v. France, 
j u d g m e n t of 19 M a r c h 1991, Scr ies A no. 200, p . 18, § 34) . It is also 
a p p r o p r i a t e to t ake account of the i r object a n d purpose (see, for 
e x a m p l e , Worm v. Austria, j u d g m e n t of 29 Augus t 1997, Reports of Judgments 
and Decisions 1997-V, p. 1547, § 33) , as well as t he object and purpose of the 
Conven t i on in gene ra l , which, as a t r e a t y for the collective e n f o r c e m e n t of 
h u m a n r ights and f u n d a m e n t a l f reedoms, r e q u i r e s tha t its provisions be 
i n t e r p r e t e d and appl ied so as to m a k e its s a f egua rds p rac t i ca l and 
effective (see , for e x a m p l e , Ya§a v. Turkey, j u d g m e n t of 2 S e p t e m b e r 1998, 
Reports 1998-VI, p . 2429, § 64) . 

303. In the in s t an t case the C o u r t no tes t h a t M s M u k h a s h a v r i a , in her 
final submiss ions , did not deny the findings of t he Russ i an h a n d w r i t i n g 
a n a h sis (see p a r a g r a p h s 230-31 above) but po in ted out t h a t she a n d her 
col league h a d h a d no o p p o r t u n i t y to m a k e con tac t wi th t he e x t r a d i t e d 
app l i can t s , e i t he r before the i r ex t r ad i t i on or following the i r a r r iva l in 
Russia . She expla ins tha t she a p p e a l e d to the i r family m e m b e r s and 
friends in o r d e r to have the con t e s t ed a u t h o r i t i e s s igned. 

304. T h e C o u r t no tes t h a t , p u r s u a n t to the decisions of 2 O c t o b e r 
2002, five app l i can t s were e x t r a d i t e d to Russ ia on the evening of 
4 O c t o b e r 2002 (see p a r a g r a p h s 72-74 above) a n d tha t four of t h e m had 
been held in sol i tary conf inement in Tbilisi Pr i son no. 5 since the previous 
day (see p a r a g r a p h 124 above) . T h e i r r e q u e s t for permiss ion to consult 
t he i r lawyers was d ismissed by the r e p r e s e n t a t i v e s of the pr ison 
a d m i n i s t r a t i o n who c a m e to r emove t h e m from the i r cell at abou t 4 a .m. 
on 4 O c t o b e r (see p a r a g r a p h 124 above) . M r Adayev, the fifth app l i can t , 
was r emoved from the pr ison inf i rmary in o r d e r to be e x t r a d i t e d , a n d he 
was a p p a r e n t l y even less well in formed t h a n the o t h e r app l i can t s (see 
p a r a g r a p h 142 above) . 

305. M r G a b a y d z e , M r Kh id j akadze and M r C h k h a t a r a s h v i l i , the 
app l i c an t s ' lawyers before t he G e o r g i a n cour t s , were not in formed of 
the i r c l i en t s ' ex t r ad i t i on and were u n a b l e to react in t i m e (see 
p a r a g r a p h 457 below). In add i t ion , they were refused access to the pr ison 
on 4 O c t o b e r 2002 (see p a r a g r a p h 224 above) . M r Gabaydze l ea rned a few-
hour s pr ior to the app l i c an t s ' t r ans fe r from Pr ison no. 5 t h a t they were to 
be h a n d e d over to the Russ ian a u t h o r i t i e s . H a v i n g been unab le to ob ta in 
any def ini te in fo rmat ion (see p a r a g r a p h 214 above) , he had no o t h e r 
choice bu t to a p p e a r on a television p r o g r a m m e in o rde r to a n n o u n c e 
tha t " s o m e " of his c l ients were likely to be e x t r a d i t e d i m m i n e n t l y . Th i s 
was how the app l i can t s , who had a television set in the i r cell, had l ea rned 
the news (see p a r a g r a p h 455 below). 

306. H a v i n g decided to apply to the C o u r t on beha l f of the i r c l ien ts on 
the even ing of 4 O c t o b e r 2002, M r G a b a y d z e , M r Khid jakadze and 
M r C h k h a t a r a s h v i l i d e l e g a t e d the i r powers to Ms M u k h a s h a v r i a and 
M s Dzamukashv i l i to tha t end . T h e d o c u m e n t s d e l e g a t i n g the a u t h o r i t y 
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to act a r e inc luded in t he case file a n d t he i r validity has not been con t e s t ed 
by e i t he r of the r e s p o n d e n t G o v e r n m e n t s . Ms M u k h a s h a v r i a and 
Ms Dzamukashv i l i we re no m o r e successful t h a n t he i r co l leagues in 
o b t a i n i n g access to the app l i can t s (see p a r a g r a p h 224 above) . T h e i r 
s u b s e q u e n t a t t e m p t s to m e e t t he e x t r a d i t e d app l i can t s in Russ ia were 
also unsuccessful (see p a r a g r a p h s 226-29 above) . 

307. T h u s , the impossibi l i ty for M r Shamayev , M r Aziev, M r Khadj iev 
a n d M r Vissi tov to sign t he d i s p u t e d a u t h o r i t i e s b e t w e e n the t i m e w h e n 
they l ea rned - wi thout add i t iona l de ta i l s - of the i r i m m i n e n t ex t r ad i t i on 
and the t i m e t h a t they were e x t r a d i t e d , a few hour s l a te r , a rose from the 
has ty n a t u r e of the o p e r a t i o n and the G e o r g i a n prison a u t h o r i t i e s ' refusal 
to wait unt i l m o r n i n g a n d to s u m m o n the i r lawyers. As to M r Adayev, who 
was r e m o v e d from the pr ison in f i rmary in o rde r to be e x t r a d i t e d , it is clear 
from the case file t h a t t he efforts of the lawyers , who did not know the 
n a m e s of the p r i soners to w h o m the ex t r ad i t i on o r d e r appl ied (see 
p a r a g r a p h s 214-16 above) , we re p r imar i ly focused on Pr i son no. 5, w h e r e 
t he vast major i ty of the app l i can t s were be ing held (see p a r a g r a p h 123 
above) . Un l ike the o t h e r e x t r a d i t e d app l i can t s , M r Adayev, who had not 
been in fo rmed tha t he was to he e x t r a d i t e d , did not r eques t t ha t his 
lawyers be s u m m o n e d . 

308 . In those c i r c u m s t a n c e s , b l a m i n g t h e e x t r a d i t e d app l i can t s for 
t he i r fai lure to sign the d i spu t ed a u t h o r i t i e s to act would a m o u n t , in the 
C o u r t ' s opinion, to holding t h e m respons ib le for the obs tac les ra i sed by 
t h e G e o r g i a n a u t h o r i t i e s p r io r to the i r e x t r a d i t i o n , aga ins t which they 
had no r e m e d y (see p a r a g r a p h s 449 et seq. below). 

309. After the ex t r ad i t i on M r Aziev conf i rmed u n a m b i g u o u s l y t h a t he 
endor sed any m e a s u r e ca r r ied out on his beha l f by Ms M u k h a s h a v r i a in 
connec t ion wi th his appl ica t ion to cha l lenge t he ex t r ad i t i on (see 
p a r a g r a p h 238 above) . As to the o t h e r e x t r a d i t e d app l i can t s , t h e r e is no 
evidence to sugges t t h a t they objected to be ing r e p r e s e n t e d before the 
C o u r t by Ms M u k h a s h a v r i a a n d Ms Dzamukashv i l i or t h a t they wished to 
con tes t t he effect a n d / o r the subs t ance of the a l lega t ions and observa t ions 
s u b m i t t e d by t h e m (see Ocalan v. Turkey ( d e c ) , no. 46221/99, 14 D e c e m b e r 
2000, and , mutalis mutandis, Ergi v. Turkey, j u d g m e n t of 2 8 J u l y 1998, Reports 
1998-IV, pp. 1769-71, §§ 60-64). 

310. N o n e t h e l e s s , to exclude any doub t in this respec t , the C o u r t 
dec ided on 17 J u n e 2003, in p u r s u a n c e of R u l e 39, t o r e q u e s t t h e Russ i an 
G o v e r n m e n t to allow M s M u k h a s h a v r i a a n d M s Dzamukashv i l i access to 
the app l i can t s in ques t i on (see p a r a g r a p h 228 above) . Th i s would not only 
have e n a b l e d t he app l i can t s to c o r r o b o r a t e t h e i r c o m p l a i n t s t o t he C o u r t , 
but would also have provided an o p p o r t u n i t y for t h e m to conf i rm or deny 
t he i r wish to be r e p r e s e n t e d before t he C o u r t by the G e o r g i a n lawyers. 
T h e Russ ian G o v e r n m e n t did not comply wi th the i n t e r im m e a s u r e and 
con t i nued to cast d o u b t on t he a u t h e n t i c i t y of the i r r e p r e s e n t a t i o n (see 
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p a r a g r a p h s 228-30 above) . In add i t ion , the C o u r t itself was depr ived of an 
oppo r tun i t y to hea r the e x t r a d i t e d app l i can t s with a view to e luc ida t i ng 
this point and the o t h e r c i r c u m s t a n c e s of the case (see p a r a g r a p h s 28 et 
seq. above) . 

311 . T h u s , in cr i t ic is ing the e x t r a d i t e d a p p l i c a n t s ' r e p r e s e n t a t i o n by 
the lawyers in ques t ion , the Russ ian G o v e r n m e n t provided no 
oppo r tun i t y to conduct an objective a s s e s s m e n t of t he m e r i t s of the i r 
a r g u m e n t , which is based only on t he i r own cons ide ra t ions . Aside from 
the fact t h a t such a n a t t i t u d e on the p a r t of a G o v e r n m e n t m a y disclose a 
p rob lem u n d e r Art ic le 34 of the Conven t i on (see, mutatis mutandis, 
Taimkulu, c i ted above, § 132; see also Sect ion VIII below), a b reach by a 
S t a t e of its obl iga t ions u n d e r this provision canno t be i n t e r p r e t e d as 
depr iv ing an app l ican t of the right to p u r s u e his or her case before the 
C o u r t . In this respect also the Conven t ion mus t be i n t e r p r e t e d as 
g u a r a n t e e i n g r igh t s which a r e prac t ica l and effective as opposed to 
theore t i ca l a n d illusory (sec, inter alia, Cruz Varus and Others v. Sweden, 
j u d g m e n t of 20 M a r c h 1991, Series A no. 201 , pp . 35-36, § 99). 

312. Accordingly, in the light of the specific c i r c u m s t a n c e s of t he case , 
t h e C o u r t conc ludes t h a t t h e e x t r a d i t e d app l i can t s found t h e m s e l v e s in a 
pa r t i cu la r ly vu lne rab le s i tua t ion in bo th Georg i a and Russ ia and that they 
may be cons ide red to be validly r e p r e s e n t e d in the con tex t of the in s t an t 
appl ica t ion by Ms M u k h a s h a v r i a and Ms D/ .amukashvi l i , appo in t ed to 
tha t end by the app l i c an t s ' lawyers before the domes t i c cour t s , in 
e x t r e m e l y u r g e n t c i r c u m s t a n c e s which were not a t t r i b u t a b l e to the 
app l i can t s . 

3 13. As to the fact t h a t Russ ia was not m e n t i o n e d as a r e s p o n d en t S t a t e 
on t he a u t h o r i t i e s to act s u b m i t t e d by the n o n - e x t r a d i t e d app l i can t s , 
n a m i n g Ms M u k h a s h a v r i a and Ms Dzamukashv i l i , the Cour t notes that 
the appl ica t ion forms d a t e d 22 O c t o b e r 2002, s u b m i t t e d by those lawyers 
on behal f of the app l i can t s in ques t ion , refer to both Russia and Georg i a as 
r e sponden t S t a l e s (see p a r a g r a p h 14 above) . In suppor t of the i r appl ica t ion 
as a whole , the n o n - e x t r a d i t e d app l i can t s s u b m i t t e d , t h r o u g h o u t the 
p roceed ings and t h r o u g h the i r lawyers , h a n d w r i t t e n l e t t e r s , obse rva t ions 
and o t h e r d o c u m e n t s . In add i t ion , six of the app l i can t s , h e a r d in Tbil isi by 
the C o u r t ' s d e l e g a t e s , conf i rmed tha t they had s u b m i t t e d c o m p l a i n t s 
aga ins t G e o r g i a a n d Russ ia wi th t h e he lp of M s M u k h a s h a v r i a a n d 
Ms Dzamukashv i l i ( and /o r M r Kin t surashv i l i ; see p a r a g r a p h 121 above) . 
T h e n o n - e x t r a d i t e d app l i can t s had never a p p o i n t e d o t h e r lawyers to 
r e p r e s e n t t h e m in the pa r t of the appl ica t ion d i r ec ted agains t Russ ia . 

3 14. In those c i r c u m s t a n c e s , the C o u r t does not doub t t h a t , both at the 
s t age of lodging the i r appl ica t ion a n d subsequen t ly , t he n o n - e x t r a d i t e d 
app l i can t s wished to be r e p r e s e n t e d before it by Ms M u k h a s h a v r i a and 
Ms D z a m u k a s h v i l i in bo th p a r t s of t he i r app l ica t ion , t ha t is, aga ins t both 
r e sponden t S t a t e s . 
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315. Accordingly, the Russ ian G o v e r n m e n t ' s object ion a l l eg ing the 
app l i c an t s ' lack of p r o p e r r e p r e s e n t a t i o n m u s t be d i smissed . 

II. A L L E G E D V I O L A T I O N OK A R T I C L E S 2 AND 3 O F T H E 
C O N V E N T I O N BY G E O R G I A 

316. T h e app l i c an t s ' r e p r e s e n t a t i v e s a l leged t h a t t h e r e had been a 
violat ion of the r ight to life in respec t of M r Aziev. T h e y cons ide red tha t 
t he G e o r g i a n au tho r i t i e s h a d exposed t h e e x t r a d i t e d app l i can t s to the 
risks of impos i t ion of t he d e a t h pena l ty , ex t ra - jud ic ia l e x e c u t i o n a n d ill-
t r e a t m e n t in Russ ia in b r e a c h of the r e q u i r e m e n t s r e su l t i ng from 
Art ic les 2 and 3 of the Conven t i on . T h e y also a l leged tha t , were the o the r 
applicants to be h a n d e d over to the Russ ian a u t h o r i t i e s , they would be 
exposed to t h e s a m e fa te . In add i t ion , t hey c la imed t h a t , d u r i n g the night 
of 3 to 4 O c t o b e r 2002, t he app l i can t s h a d been subjec ted to t r e a t m e n t 
t h a t was c o n t r a r y to Art ic le 3 of the Conven t ion . 

3 1 7. Ar t ic les 2 and 3 of t he C o n v e n t i o n provide: 

Article 2 

" 1 . Everyone's right to life shall be protected by law. .No one shall be deprived of his 
life intentionally save in the execution of a sentence of a court following his conviction of 
a crime for which this penalty is provided by law. 

2. Deprivation oil i fr shall not be regarded as inflicted in contravention of this Article 
when it results from the use of force which is no more than absolutely necessary: 

(a) in defence of any person from unlawful violence; 

(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully 
detained; 

(c) ill action lawfully taken for the purpose of quelling a riot or insurrection." 

Article 3 

"No one shall be subjected to torture or to inhuman or degrading treatment or 
punishment." 

A. T h e a l l e g e d d e a t h o f Mr A z i e v 

3113. Accord ing to the app l i c an t s ' r e p r e s e n t a t i v e s , M r Aziev died in 
G e o r g i a or Russ ia d u r i n g his ex t r ad i t i on . T h e i r a l l ega t ion was main ly 
based on s t a t e m e n t s by those app l i can t s w h o were h e a r d by the C o u r t in 
Tbilisi (sec p a r a g r a p h s 125 and 135 above) and on the dec l a r a t i on by the 
Min i s t ry of Fore ign Affairs of t he " C h e c h e n Republ ic ol I chke r i a " (see 
p a r a g r a p h 81 above) . In add i t ion , they cons idered it suspic ious t h a t 
M r Aziev did not a p p e a r in the footage shot at Tbilisi Ai rpor t , showing 
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the app l i can t s be ing h a n d e d over to the Russ ian a u t h o r i t i e s . In the i r 
opin ion , the p h o t o g r a p h of this app l i can t s u b m i t t e d by the Russ ian 
G o v e r n m e n t on 15 S e p t e m b e r 2003 also ra ised d o u b t s (see p a r a g r a p h 125 
above) . 

319. T h e Russ ian G o v e r n m e n t con t e s t ed this a l l ega t ion and s t a t e d 
tha t M r Aziev was safe a n d in good hea l t h . T h e y s u p p o r t e d the i r c la im 
with p h o t o g r a p h s t a k e n af ter his ex t r ad i t i on and medica l cer t i f ica tes . 
T h e app l i c an t s ' r e p r e s e n t a t i v e s cons ide red this evidence insufficient, 
while the G e o r g i a n G o v e r n m e n t sha red the Russ ian G o v e r n m e n t ' s 
posi t ion. 

320. T h e C o u r t observes t h a t M r Aziev was indeed not filmed by 
G e o r g i a n j o u r n a l i s t s at Tbil isi Ai rpor t on the even ing of 4 O c t o b e r 2002 
(see p a r a g r a p h 74 above) . It also notes t h a t , for several m o n t h s following 
his ex t r ad i t i on , M r Aziev was d e t a i n e d s e p a r a t e l y from the o t h e r 
app l i can t s in the p re - t r i a l d e t e n t i o n c e n t r e in town A. H e m u s t have b e e n 
placed in t he s ame S I Z O in town B af ter Augus t 2003 (see p a r a g r a p h s 53 
a n d 242 above) . However , the r eco rd ing s u b m i t t e d by the Russ ian 
G o v e r n m e n t on 25 F e b r u a r y 2004 does not show M r Aziev in his cell: 
unl ike the o t h e r e x t r a d i t e d app l i can t s , he had al legedly refused to be 
filmed (see p a r a g r a p h 109 above) . T h e C o u r t a lso no tes t h a t , unl ike the 
o t h e r app l i can t s , M r Aziev appears in only one of the p h o t o g r a p h s 
s u b m i t t e d by the Russ ian G o v e r n m e n t on 15 S e p t e m b e r 2003, and tha t 
he a p p e a r s in the b a c k g r o u n d of th is p h o t o g r a p h . H a v i n g r ega rd to those 
c i r c u m s t a n c e s and the impossibi l i ty for t he a p p l i c a n t s ' r e p r e s e n t a t i v e s 
and for t he C o u r t to m e e t t he e x t r a d i t e d app l i can t s in Russ ia (see 
p a r a g r a p h s 49 and 227-29 above) , the C o u r t cons iders t he lawyers ' 
d o u b t s a n d fears conce rn ing M r Aziev's fate a f te r 4 O c t o b e r 2002 to be 
l e g i t i m a t e . 

3 2 1 . However , t he evidence avai lable to it does not enab le the Cour t to 
conc lude t h a t M r Aziev died before, d u r i n g or af ter his ex t r ad i t i on to 
Russia . T h e app l i can t s h e a r d in Tbilisi all identif ied the i r fellow p r i sone r 
Khuse in Aziev in the p h o t o g r a p h s u b m i t t e d by the Russ ian G o v e r n m e n t 
on 23 N o v e m b e r 2002 and al leged to be of M r Aziev, t a k e n in t he S I Z O in 
town A af ter his e x t r a d i t i o n (sec p a r a g r a p h 119 above) . M r Gelogayev 's 
suspicion t h a t this p h o t o g r a p h of M r Aziev was not t a k e n s u b s e q u e n t to 
his ex t r ad i t i on (see p a r a g r a p h 125 above) is not s u p p o r t e d by any o t h e r 
evidence. Accord ing to the var ious medica l cer t i f ica tes s u b m i t t e d by the 
Russ ian G o v e r n m e n t (see p a r a g r a p h s 246 and 252 above) , M r Aziev, 
unl ike t he o t h e r e x t r a d i t e d app l i can t s , had m a d e no compla in t about his 
hea l th a n d had never r e q u e s t e d medica l a s s i s t ance af ter his ex t r ad i t i on . 
T h e doc tors , inc luding those at the civilian hospi ta l , had cons idered his 
s t a l e satisfactory. 

322. In add i t ion , on 19 A u g u s t 2003 M r Aziev, ass i s ted by M r T imichev , 
lodged a new app l i ca t ion wi th the C o u r t , d i r ec t ed sole!)' aga ins t Russ ia 
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(see Aziev v. Russia, no. 28861/03) . A l though M r Aziev conf i rmed in his 
c o r r e s p o n d e n c e wi th t he C o u r t r e g a r d i n g tha t appl ica t ion t h a t he had 
s u b m i t t e d a compla in t to t he C o u r t in respec t of his ex t r ad i t i on to 
Russ ia , at no point did he m a k e a compla in t about the i l l - t r e a tmen t to 
which he had al legedly been subjected d u r i n g his ex t r ad i t i on or following 
his a r r iva l in Russ ia (see p a r a g r a p h 238 above) . Equal ly , t he re is no reason 
to believe tha t Mr Aziev's appl ica t ion was s u b m i t t e d on his beha l f w h e n he 
h imsel f was dead . 

323 . H a v i n g r e g a r d to the foregoing, the C o u r t cons iders t h a t t h e r e 
has been no violat ion of M r Aziev's r ight to life. 

B. T h e r i sk o f b e i n g s e n t e n c e d t o d e a t h a n d o f i l l - t r e a t m e n t 
f o l l o w i n g e x t r a d i t i o n 

/. The parties' submissions 

324. T h e G e o r g i a n G o v e r n m e n t c o n t e n d e d tha t the ex t r ad i t i on 
o rde r s of 2 O c t o b e r 2002 had not been issued hast i ly and tha t the 
G e o r g i a n a u t h o r i t i e s had a g r e e d to e x t r a d i t e only live individuals , 
whose ident i ty had been clear ly e s t ab l i shed . In view of the lack of 
evidence conce rn ing the e ight o t h e r app l i c an t s , t hey had res i s t ed the 
d e m a n d s m a d e and the p res su re e x e r t e d by the i r Russ ian c o u n t e r p a r t s . 
T h e G e o r g i a n au tho r i t i e s had ac t ed in conformi ty wi th the C o u r t ' s well-
es tab l i shed case-law, accord ing to which the S t a t e from which an 
individual is e x t r a d i t e d has a d u t y to e n s u r e t h a t t he e x t r a d i t e d pe r son 
will not be subjected to t r e a t m e n t c o n t r a r y to Art ic le 3 of the 
Conven t ion . Before a g r e e i n g to t he ex t r ad i t i on of t he five app l i can t s , 
the P r o c u r a t o r - G e n e r a l ' s Office h a d t a k e n the necessary m e a s u r e s t o 
ob ta in as m a n y firm a s s u r a n c e s as possible from the Russ ian au tho r i t i e s 
lo I he effect t h a t those individuals would not be s e n t e n c e d to d e a t h or 
sub jec ted to i n h u m a n or d e g r a d i n g t r e a t m e n t or p u n i s h m e n t . In suppor t 
of this c la im, the G o v e r n m e n t re fe r red to t he t e r m s of the l e t t e r s from 
the Russ ian P r o c u r a t o r - G e n e r a l ' s Office d a t e d 26 and 27 Augus t and 
27 S e p t e m b e r 2002 (see p a r a g r a p h s 68 et seq. above) . In add i t ion to 
those w r i t t e n a s su rances , the G e o r g i a n P r o c u r a t o r - G e n e r a l had also 
ob ta ined verbal u n d e r t a k i n g s from his Russ ian col leagues . W h e n the 
decision on the ex t r ad i t i on r eques t was t a k e n , t he fact t h a t Russ ia was 
a m e m b e r of t h e Counc i l of E u r o p e , t h e m o r a t o r i u m on the app l ica t ion 
of t he d e a t h pena l ty , in force in Russ ia since 1996, and the Russ ian 
C o n s t i t u t i o n a l C o u r t ' s j u d g m e n t of 2 F e b r u a r y 1999 had also been 
t a k e n in to accoun t . T h e Russ ian a u t h o r i t i e s had also been a sked to 
faci l i tate access by r e p r e s e n t a t i v e s of the Red Cross to the pr ison in 
which t h e e x t r a d i t e d app l i can t s were held. 
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325. All of those a s su rances had s u b s e q u e n t l y proved re l iable a n d 
sufficient to p ro tec t the app l i can t s aga ins t any t r e a t m e n t con t r a ry to 
Art ic le 3. T h u s , none of t h e m had been s en t enced to the d e a t h pena l ty or 
subjec ted to i n h u m a n or d e g r a d i n g t r e a t m e n t , a n d they had received a 
visit from r e p r e s e n t a t i v e s of the Red Cross . 

326. In the i r ora l obse rva t ions , the G e o r g i a n G o v e r n m e n t c l a imed 
t h a t , in view of the i r Geo rg i an na t iona l i ty , M r Margoshvi l i and 
M r Kush tanashv i l i would not be e x t r a d i t e d to Russ ia . Ident i f ica t ion of 
M r K h a s h i e v and check ing of Mr Gclogayev 's refugee s t a t u s were 
ongo ing (see p a r a g r a p h 88 above) , and the ques t ion of the i r ex t r ad i t i on 
would be dec ided once the resu l t s of those p r o c e d u r e s were known. As to 
M r Issayev, Mr K h a n c h u k a y e v a n d Mr M a g o m a d o v , t he i r cases would be 
r e - examined once the Russ ian au tho r i t i e s had provided all the necessary 
d o c u m e n t s in suppor t of the i r e x t r a d i t i o n r e q u e s t . 

327. T h e Russ ian G o v e r n m e n t a s s e r t e d tha t the app l i can t s would not 
be s e n t e n c e d to capi ta l p u n i s h m e n t s ince, in line wi th t he C o n s t i t u t i o n a l 
C o u r t ' s j u d g m e n t of 2 F e b r u a r y 1999, no one could be s e n t e n c e d to d e a t h 
by any cour t w i th in a subject of t he Russ i an F e d e r a t i o n (see p a r a g r a p h 262 
above) . T h e y po in ted out t h a t the Russ ian a u t h o r i t i e s had sen t the i r 
G e o r g i a n c o u n t e r p a r t s ident ical a s s u r a n c e s in suppor t ol the ex t r ad i t i on 
r e q u e s t a n d had provided u n d e r t a k i n g s t h a t t he applicants would not be 
subjected to t r e a t m e n t con t r a ry lo Art ic le 3 of the Conven t ion . T h e 
e x t r a d i t e d app l i can t s were d e t a i n e d in condi t ions t h a t compl ied wi th the 
r e q u i r e m e n t s of t h a t provision. T h i s had been observed by journa l i s t s 
from the Russ ian television channe l s R T R , O R T a n d N T V who had 
visited the app l i can t s in prison and in terv iewed t h e m . T h e G o v e r n m e n t 
re fe r red to a l e t t e r from the Russ ian D e p u t y P r o c u r a t o r - G e n e r a l , d a t e d 
18 O c t o b e r 2002, s t a l i n g tha t t he e x t r a d i t e d app l i can t s were "alive and 
in good hea l th , a n d held in a S I Z O in t he S tavropol region in condi t ions 
which compl ied wi th the legis la t ion". 

328. T h e a p p l i c a n t s ' r e p r e s e n t a t i v e s repl ied t h a t they could not have 
been "in good h e a l t h " w h e n they ar r ived in Russ ia and a r g u e d tha t the 
medica l cer t i f ica tes s u b m i t t e d by the Russ ian G o v e r n m e n t on 
I 1 November 2002 (sec p a r a g r a p h s 2 15 el seq, above) m a d e no men t ion 
of injuries su s t a ined by t h e m as a resu l t of the ac t ion by the G e o r g i a n 
special forces d u r i n g the night of 3 to 4 O c t o b e r 2002. T h e y a r g u e d tha t , 
having h a n d e d over t he app l i can t s to Russia , "Geo rg i a b e a r s a s h a r e of t he 
responsibi l i ty for the genocide of the C h e c h e n people" . 

329. T h e a p p l i c a n t s ' r e p r e s e n t a t i v e s also c o n t e n d e d tha t the 
a s s u r a n c e s provided by the Russ ian au tho r i t i e s to the i r G e o r g i a n 
c o u n t e r p a r t s had no value and t h a t t he u n d e r t a k i n g s given to the C o u r t 
by the Russ ian G o v e r n m e n t were no more t h a n s igned pieces of pape r . 
T h e y po in ted out t ha t the C P T itself had s t a t e d in one of its s t a t e m e n t s 
that Russ ia was failing to respec t the u n d e r t a k i n g s t h a t it had s igned (see 
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p a r a g r a p h 267 (c) above) . In the i r opinion, the G e o r g i a n a u t h o r i t i e s had 
not e n s u r e d tha t the a s su rances provided had any rea l va lue . O n the 
con t r a ry , they had actively coope ra t ed wi th the i r Russ i an c o u n t e r p a r t s to 
faci l i tate the ex t r ad i t i ons . T h u s , t hey had sen t p h o t o g r a p h s of the 
app l i can t s which were s u b s e q u e n t l y used to suppor t the ex t r ad i t i on 
r e q u e s t , and had kept the Russ ian a u t h o r i t i e s in formed of c h a n g e s in the 
a p p l i c a n t s ' iden t i t i es . Assis ted in th is way, t he Russ ian a u t h o r i t i e s had 
" u p d a t e d " the i r ex t r ad i t i on r eques t , a l t e r i n g the a p p l i c a n t s ' n a m e s to 
reflect t he c h a n g e s in ident i f ica t ion. T h e G e o r g i a n a u t h o r i t i e s had not 
t a k e n the m e a s u r e of e i t he r the poli t ical n a t u r e of the accusa t ions m a d e 
aga ins t t he app l i can t s by the Russ ian a u t h o r i t i e s or the l a t t e r ' s c lear bias 
in the d i s p u t e d ex t r ad i t i on p roceed ings . T h e y had not r e q u i r e d any p r i m a 
facie evidence of those accusa t ions . T h e l e t t e r s r e fe r red to by the 
G e o r g i a n G o v e r n m e n t (see p a r a g r a p h 324 above) did not con ta in a 
g u a r a n t e e tha t the app l i can t s would not be s e n t e n c e d to d e a t h , but 
s imply an a s s u r a n c e tha t a m o r a t o r i u m was in force in Russ ia . 

330. W h a t t he Russ ian G o v e r n m e n t descr ibed as a m o r a t o r i u m was 
mere ly a dec ree a d o p t e d on 16 May 1996 by P re s iden t Yel ts in on " the 
g r a d u a l e l imina t ion of the d e a t h p e n a l t y " (see p a r a g r a p h 261 above) . 
T h e a p p l i c a n t s ' r e p r e s e n t a t i v e s a l leged t h a t th is d ec r ee did not dea l with 
the issue of a m o r a t o r i u m at all, bu t m e r e l y r e q u i r e d t he g o v e r n m e n t to 
p r e p a r e "a federal draf t law on the Russ ian F e d e r a t i o n ' s accession to 
Protocol No . 6 [to t he C o n v e n t i o n ] " . T h e y poin ted out t ha t t he d e c r e e by 
no m e a n s o r d e r e d the abol i t ion of the d e a t h pena l ty or suspens ion of its 
i m p l e m e n t a t i o n . T h u s , it was not a m o r a t o r i u m but an i n t e r im m e a s u r e 
conce rn ing the a d m i n i s t r a t i o n of capi ta l p u n i s h m e n t . As to the 
C o n s t i t u t i o n a l C o u r t ' s j u d g m e n t of 2 F e b r u a r y 1999, it too did not 
prohibi t the i m p l e m e n t a t i o n of t he d e a t h pena l ty (see p a r a g r a p h 262 
above) bu t s u s p e n d e d its use un t i l such t i m e as j u r y t r ia ls had been 
in t roduced t h r o u g h o u t the t e r r i t o ry of the Russ ian F e d e r a t i o n . In view of 
the Law of 27 D e c e m b e r 2002, which provided for comple t ion of the 
process of i n t r o d u c i n g j u r y t r ia ls by I J a n u a r y 2007 (see p a r a g r a p h 265 
above) , the d e a t h pena l ty would aga in be appl icable in Russ ia from tha t 
d a t e . 

3 3 1 . Wi th r ega rd to the a l l ega t ions of i l l - t r ea tmen t of ma les of 
C h e c h e n origin by r e p r e s e n t a t i v e s of the Russ ian a u t h o r i t i e s , the lawyers 
a r g u e d t h a t , w h e n it dec ided to e x t r a d i t e the app l i can t s , t he G e o r g i a n 
P r o c u r a t o r - G e n e r a l ' s Office could not have failed to be aware of the 
sy s t ema t i c n a t u r e of such ac t s of violence. T h e y re fe r red to the C P T ' s 
publ ic s t a t e m e n t s , t he reso lu t ions a d o p t e d in 2003 by the P a r l i a m e n t a r y 
Assembly of the Counci l of E u r o p e , t he r epo r t s of H u m a n Righ t s W a t c h , 
A m n e s t y I n t e r n a t i o n a l ' s Repor t for 2004 and the r epo r t s of t he U n i t e d 
Na t ions H i g h C o m m i s s i o n e r for Refugees and the U n i t e d Na t ions 
Special R a p p o r t e u r on T o r t u r e . Passages from some of those d o c u m e n t s 
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a re c i ted above (see p a r a g r a p h s 267, 268 and 270). T h e lawyers cons ide red 
t h a t , hav ing r ega rd to t he findings of H u m a n Righ t s W a t c h , set out in t h e 
d o c u m e n t "Welcome to H e l l " (see p a r a g r a p h 268 above) , t he e x t r a d i t e d 
app l i c an t s ' to ta l isolat ion in "a S IZO in the Stavropol r eg ion" ra ised 
ser ious doub t s conce rn ing the t r e a t m e n t t h a t awa i t ed t h e m in tha t 
e s t a b l i s h m e n t . 

2. The Court's assessment 

332. T h e C o u r t no tes t h a t the c r imes wi th which the app l i can t s a re 
cha rged by the Russ ian a u t h o r i t i e s u n d e r Art ic le 317 of the Russ ian 
C r i m i n a l Code a re pun i shab le by a pr ison sen tence r ang ing from twelve 
to twenty years , life i m p r i s o n m e n t or the d e a t h pena l ty (see p a r a g r a p h 260 
above) . Most of the app l i can t s a re aged be tween twenty- two and th i r ty-
one . C a p i t a l p u n i s h m e n t has not been abol ished in Russia , but the 
Russ ian cour t s would a p p e a r to be abs t a in ing from its use at p r e s e n t . 
T h e C o u r t observes tha t Protocol No. 13 to the Conven t i on has not been 
s igned by Russia and t h a t Protocol No. 6, s igned on 16 Apri l 1996, has still 
not been ratif ied by tha t S t a t e . In so far as it is ab le to a sce r t a in from 
informat ion in its possession (sec p a r a g r a p h 107 above) , the C o u r t no tes 
tha t M r Shamayev , M r Adayev, Mr Khadj iev and Mr Vissitov, four of the 
e x t r a d i t e d app l i can t s , we re not s en t enced to the d e a t h pena l ty by the first-
i n s t ance cour t . T h i s is a l so t r u e in respec t of M r K h a s h i e v (Elikhadjiev, 
Mulkoyev) and M r Baymurzayev (Alkhanov) , who were s en t enced on 
II S e p t e m b e r and II O c t o b e r 2(11)1 lo t h i r t e e n and twelve yea r s ' 
i m p r i s o n m e n t by the C h e c h e n S u p r e m e C o u r t (see p a r a g r a p h 106 above) . 

(a) General principles 

333. A C o n t r a c t i n g S t a t e which has not ratif ied Protocol No. 6 and has 
not acceded to Protocol No. 13 is a u t h o r i s e d to apply t he d e a t h pena l ty 
u n d e r ce r t a in condi t ions , in acco rdance wi th Art ic le 2 § 2 of the 
Conven t ion . In such cases , t he C o u r t seeks to a s c e r t a i n w h e t h e r t he 
d e a t h pena l ly i tself a m o u n t s to i l l - t r ea tmen t as p roh ib i t ed by Art ic le 3 of 
the Conven t ion . It has a l ready es tab l i shed that Art ic le 3 canno t be 
i n t e r p r e t e d as genera l ly p roh ib i t ing the d e a t h pena l ty (see Soering v. the 
United Kingdom, j u d g m e n t of 7 J u l v 1989, Scr ies A no. 161, pp. 40-41 , 
§§ 103-04), since t h a t would nullify the c lear word ing of Art ic le 2 § 1. 
T h a t does not , however , m e a n t h a t c i r c u m s t a n c e s r e l a t i ng to a d e a t h 
s en t ence can never give rise to an issue u n d e r Ar t ic le 3. T h e m a n n e r in 
which it is imposed or e x e c u t e d , t he pe r sona l c i r c u m s t a n c e s of the 
c o n d e m n e d person and a d i sp ropor t iona l i ty to the gravi ty of the c r ime 
c o m m i t t e d , as well as the condi t ions of d e t e n t i o n while awa i t ing 
execu t ion , a r e e x a m p l e s of factors capab le of b r i n g i n g t h e t r e a t m e n t o r 
p u n i s h m e n t received by the c o n d e m n e d pe r son wi th in the proscr ip t ion 
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u n d e r Ar t ic le 3 (see Soering, c i ted above, p . 4 1 , § 104). A t t i t u d e s in the 
C o n t r a c t i n g S t a t e s to capi ta l p u n i s h m e n t a re re levant for assess ing 
w h e t h e r t he accep tab le th re sho ld of suffering or d e g r a d a t i o n has been 
exceeded (see Poltoratskiy v. Ukraine, no. 38812/97, § 133, E C H R 2003-V). 
T h e C o u r t has also found t h a t , as a g e n e r a l pr inc ip le , the you th of the 
pe r son conce rned is a c i r c u m s t a n c e which is l iable, wi th o t h e r s , to pu t in 
ques t i on the compat ib i l i ty wi th Ar t ic le 3 of m e a s u r e s c o n n e c t e d wi th a 
d e a t h s e n t e n c e (see Soering, c i ted above, pp . 40-43, §§ 103-08). 

334. T h e C o u r t r e i t e r a t e s tha t t he C o n t r a c t i n g S t a t e s have the r ight , 
as a m a t t e r of wel l -es tabl i shed i n t e r n a t i o n a l law and subject to the i r 
t r e a t y obl iga t ions , inc luding the Conven t ion , to control the ent ry , 
r e s idence and expuls ion of a l iens . It also notes tha t t he r ight to political 
asy lum is not con t a ined in e i the r the Conven t i on or its Protocols (see 

Jabari v. Turkey, no. 40035/98, § 38, E C H R 2000-VIII , and Vilvarajah and 
Others v. the United Kingdom, j u d g m e n t of 30 O c t o b e r 1991, Ser ies A 
no. 215, p . 34, § 102). 

335. However , the C o u r t has cons is ten t ly a n d r epea t ed ly s t a t e d tha t 
t h e r e is an obl iga t ion on C o n t r a c t i n g S t a t e s not to e x t r a d i t e or expel an 
a l ien , inc lud ing an a sy lum-seeke r , to a n o t h e r coun t ry w h e r e subs t an t i a l 
g r o u n d s had been shown for bel ieving tha t he or she , if expel led , faced a 
rea l risk of be ing subjec ted to t r e a t m e n t c o n t r a r y to Art ic le 3 of the 
C o n v e n t i o n (see Chahal v. the United Kingdom, j u d g m e n t of 15 N o v e m b e r 
1996, Reports 1996-V, p. 1853, §§ 73-74; Soering, c i ted above, pp. 34-36, 
§§ 88-91 ; and Cruz Varas and Others, c i ted above, p . 28, §§ 69-70). In 
add i t ion , it has a l ready s t a t ed , c lear ly a n d forcefully, t ha t it is well aware 
of t he i m m e n s e difficulties faced by S t a t e s in m o d e r n t i m e s in p ro t ec t i ng 
t he i r c o m m u n i t i e s from t e r ro r i s t violence (see Chahal, c i ted above, p. 1855, 
§ 79). However , even t a k i n g those factors in to accoun t , t he Conven t ion 
prohib i t s in abso lu te t e r m s t r e a t m e n t con t r a ry to Art ic le 3, i r respect ive 
of the v ic t im 's conduc t (see D. v. the United Kingdom, j u d g m e n t of 2 May 

1997, Reports 1997-III, p . 792, § 47-48, and H.L.R. v. France, j u d g m e n t of 
29 Apri l 1997, Reports 1997-III, p. 757, § 35). In add i t ion , Art ic les 2 and 3 
of the Conven t i on m a k e no provision for excep t ions a n d no de roga t ion 
from t h e m is permiss ib le u n d e r Art ic le 15, even in t he event of a public 
e m e r g e n c y t h r e a t e n i n g the life of the na t ion (see Ireland v. the United 
Kingdom, j u d g m e n t of 18 J a n u a r y 1978, Ser ies A no. 25, p. 65, § 163, and 
Tomasi v. France, j u d g m e n t of 27 Augus t 1992, Ser ies A no. 241-A, p. 42, 
§ 115). 

336. In d e t e r m i n i n g w h e t h e r s u b s t a n t i a l g r o u n d s have been shown for 
bel ieving tha t t he individual conce rned faces a real risk of t r e a t m e n t 
c o n t r a r y to Art ic le 3, t he C o u r t will assess t he issue in t he light of all the 
m a t e r i a l p laced before it or, if necessary , m a t e r i a l ob t a ined proprio motu 
(see Vilvarajah and Others, c i ted above, p . 36, §§ 107 a n d 108, and Ireland 
v. the United Kingdom, c i ted above, p . 64, § 160). 
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337. In d e t e r m i n i n g w h e t h e r such a risk exis ts , the a s s e s s m e n t mus t 
be m a d e p r imar i ly wi th re ference to those c i r c u m s t a n c e s which were 
known or o u g h t to have been known to the e x t r a d i t i n g S t a t e at t he t i m e 
of t he ex t r ad i t i on ; the C o u r t is not p rec luded , however , from having 
r ega rd to in fo rma t ion which comes to light a t a s u b s e q u e n t point ; this 
m a y be of va lue in conf i rming or re fu t ing t he app rec i a t i on t h a t has been 
m a d e by the C o n t r a c t i n g P a r t y or the wel l - foundedness or o therwise of an 
app l i can t ' s fears (see Cruz Varas and Others, c i ted above, p. 30, § 76). Whi le 
t he e s t a b l i s h m e n t of such responsibi l i ty inevi tably involves an a s s e s s m e n t 
of condi t ions in t he r e q u e s t i n g c o u n t r y aga ins t t he s t a n d a r d s of Art ic le 3, 
t h e r e is no ques t ion of ad jud ica t ing on or e s t ab l i sh ing the responsibi l i ty of 
t ha t coun t ry u n d e r gene ra l i n t e r n a t i o n a l law, w h e t h e r u n d e r the 
Conven t i on or o the rwise . In so far as any liabili ty u n d e r t he Conven t ion 
is or m a y be incu r red , it is liability incu r red by the e x t r a d i t i n g C o n t r a c t i n g 
S t a t e by reason of its having t a k e n ac t ion which has as a direct 
consequence the exposu re of an individual to proscr ibed i l l - t r ea tmen t 
(see Mamatkulov and Askarov v. Turkey [ G C ] , nos. 46827/99 and 46951/99, 
§ 67, E C H R 2005-1, and Soering, c i ted above, pp . 35-36, §§ 89-91). 

338. It is also a p p r o p r i a t e to r e i t e r a t e t h a t , in o r d e r to fall wi th in the 
scope of Art ic le 3, i l l - t r e a t m e n t , inc lud ing a p u n i s h m e n t , m u s t a t t a i n a 
m i n i m u m level of gravi ty . In o rde r for a p u n i s h m e n t or t r e a t m e n t 
associa ted wi th it to be " i n h u m a n " or "deg rad ing" , t he suffer ing or 
humi l i a t ion involved m u s t in any event go beyond tha t inevi table 
e l e m e n t of suffering or humi l i a t ion connec ted wi th a given form of 
l eg i t ima te p u n i s h m e n t (see Tyrer v. the United Kingdom, j u d g m e n t of 
25 April 1978, Series A no. 26, pp. 14-15, §§ 29-30). T h e a s s e s s m e n t of 
this m i n i m u m is re la t ive; it d e p e n d s on all t h e c i r c u m s t a n c e s of the case , 
such as the n a t u r e a n d con tex t of the t r e a t m e n t or p u n i s h m e n t , t he 
m a n n e r a n d m e t h o d of i ts execu t ion , its d u r a t i o n and its physical or 
m e n t a l effects (see Soering, c i ted above, p . 39, § 100). In assess ing the 
evidence , the C o u r t appl ies the s t a n d a r d of proof "beyond r easonab le 
d o u b t " (see Ireland v. the United Kingdom, c i ted above, pp . 64-65, § 161, and 
Anguelova v. Bulgaria, no. 38361/97," § 111, E C H R 2002-FV). A " r ea sonab l e 
d o u b t " is not a doub t based on a mere ly theore t i ca l possibil i ty or ra ised in 
o rde r to avoid a d i s ag reeab l e conclusion, but a doub t for which reasons can 
be d r a w n from the facts p r e s e n t e d (see t he "Greek case", appl ica t ions 
nos. 3321/67, 3322/67, 3323/67 and 3344/67, C o m m i s s i o n ' s r epor t of 
5 N o v e m b e r 1969, and , mutatis mutandis, Naumenko v. Ukraine, no. 42023/98, 
§ 109, 10 F e b r u a r y 2004) . Proof of i l l - t r ea tmen t m a y follow from the 
coexis tence of sufficiently s t rong , c lear a n d conco rdan t inferences or of 
s imi lar u n r e b u t t e d p r e s u m p t i o n s of fact. 

339. Finally, t he C o u r t wishes to e m p h a s i s e t h a t it is not normal ly for 
it to p r o n o u n c e on the ex i s t ence or o the rwise of po t en t i a l violat ions of the 
Conven t i on (see Soering, c i ted above, p . 35, § 90) . T o raise an issue u n d e r 
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Art ic le 3, it m u s t be es tab l i shed t h a t , in the pa r t i cu l a r c i r c u m s t a n c e s of 
t he case , t h e r e was a real risk t h a t t he appl ican t would suffer t r e a t m e n t 
c o n t r a r y to Art ic le 3 in t he event of ex t r ad i t i on . 

(b) Application of the above principles to the present case 

(i) The extradition of jive applicants on 4 October 2002 

340. T h e C o u r t no tes tha t t he app l i can t s h e a r d by it in Tbilisi spoke of 
t he anx ie ty caused t h e m by the possibil i ty of the i r ex t r ad i t i on to Russia. 
T h e y conf i rmed tha t the s a m e high d e g r e e of anx ie ty had been s h a r e d by 
the seven o t h e r app l i can t s who a r e c u r r e n t l y d e t a i n e d in Russ ia (see 
p a r a g r a p h s 129, 132, 136 and 142 above) . H a v i n g r e g a r d to the e n d e m i c 
violence which has held sway in the C h e c h e n Republ ic since the beg inn ing 
of t he conflict a n d to the c l ima te of i m p u n i t y which re igns in t h a t region 
(see the re levant passages in p a r a g r a p h s 267 to 270 above) , the C o u r t has 
no doubt tha t the app l i c an t s ' fear of be ing conf ron ted wi th a t h r e a t to 
the i r lives or t r e a t m e n t c o n t r a r y to Art ic le 3 of t he Conven t ion was 
subjectively wel l - founded and genu ine ly perce ived as such. T h e subjective 
view of events which m a y a rouse feelings of fear or u n c e r t a i n t y in an 
individual wi th r ega rd to his or he r fate is, w i thou t any doub t , a n 
i m p o r t a n t factor to be t a k e n into accoun t w h e n assess ing the facts (see 
p a r a g r a p h s 378-81 a n d 445 below). Howeve r , w h e n the C o u r t e x a m i n e s 
an ex t r ad i t i on m e a s u r e u n d e r Ar t ic le 3 of the Conven t ion , it first 
assesses t he ex i s tence of an objective d a n g e r which the e x t r a d i t i n g S ta te 
knew or ough t to have known abou t at t he t ime it r eached the disputed 
decision. 

341 . It a p p e a r s from the evidence before t he C o u r t t h a t t he Geo rg i an 
au tho r i t i e s did not explicit ly d i spu t e the likelihood of a g e n u i n e t h r e a t to 
t he app l i can t s in t he event of the i r ex t r ad i t i on . O n the con t r a ry , they 
a s s u m e d at the ou t se t that t h e r e was a r ea sonab le risk (see 
p a r a g r a p h s 62, 63 , 173, 182 and 183 above) and , accordingly, r e q u e s t e d 
a s su rances a i m e d at s ecur ing p ro tec t ion of the app l i can t s . 

342. T h u s , from the t i m e tha t M r Us t inov lodged the r eques t for the 
app l i c an t s ' ex t r ad i t i on on 6 Augus t 2002, the i r ex t r ad i t i on was condi t ional 
on t he receipt of re levant d o c u m e n t s in suppor t of t h a t r eques t a n d of 
a s su r ances c o n c e r n i n g t he i r fate in Russ ia (see p a r a g r a p h s 62, 63 and 
182 above) . T h e d o c u m e n t s s u b m i t t e d by the Russ ian a u t h o r i t i e s in 
response to tha t r eques t inc luded, inter alia, the inves t iga t ion o rde r s for 
each of the app l i can t s , cert if ied copies of t he o rde r s in respec t of each 
app l i can t ' s p l a c e m e n t in d e t e n t i o n , t he i n t e r n a t i o n a l s ea rch w a r r a n t 
aga ins t t h e m and evidence conce rn ing the i r na t iona l i ty a n d ident i ty . 

343 . As to the a s s u r a n c e s , t he C o u r t no tes t h a t t hey were s u b m i t t e d in 
respect of each of t he app l i can t s in t he l e t t e r s of 26 A u g u s t and 
27 S e p t e m b e r 2002 (see p a r a g r a p h s 68 and 71 above) by the Act ing 
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P r o c u r a t o r - G e n e r a l , the highest p rosecu t ing a u t h o r i t y in c r imina l cases in 
Russ ia . T h e pa r t i e s do not d i spu te tha t the G e o r g i a n P r o c u r a t o r - G e n e r a l 
also ob ta ined verba l a s su r ances from bis Russ ian col leagues (see 
p a r a g r a p h 184 above) . In t he above -men t ioned le t t e r s of g u a r a n t e e , t he 
Ac t ing Russian P r o c u r a t o r - G e n e r a l formally a s su red the G e o r g i a n 
a u t h o r i t i e s tha t the app l i can t s would not be s en t enced to d e a t h and 
poin ted out t ha t , in any case , app l ica t ion of the d e a t h pena l ty had been 
forbidden in Russ ia since the 1996 m o r a t o r i u m . T h e l e t t e r of 
27 S e p t e m b e r 2002 also inc luded specific a s su rances , ru l ing out " t o r t u r e 
[and] t r e a t m e n t or p u n i s h m e n t tha t was c rue l , i n h u m a n or c o n t r a r y to 
h u m a n digni ty" . 

344. In assess ing the credibi l i ty which the G e o r g i a n a u t h o r i t i e s could 
have a t t r i b u t e d to those a s s u r a n c e s , the C o u r t cons iders it i m p o r t a n t tha t 
they were issued by the P r o c u r a t o r - G e n e r a l , who, wi th in the Russ ian 
sys tem, supervises the act ivi t ies of all p rosecu to r s in the Russ ian 
F e d e r a t i o n , who, in tu rn , a r g u e the p rosecu t ion case before the cour t s 
(see p a r a g r a p h 263 above) . It is also a p p r o p r i a t e to no te tha t the 
p rosecu t ion au tho r i t i e s fulfil a supervisory role in respec t of the r igh ts of 
p r i soners in the Russ ian F e d e r a t i o n , and tha t this role inc ludes , inter alia, 
t he right to visit and superv ise places of d e t e n t i o n wi thou t h i n d r a n c e 
(ibid.)'. 

345. In fact, the C o u r t finds n o t h i n g in the evidence s u b m i t t e d by the 
pa r t i e s and ob t a ined by its de lega t ion in Tbilisi which could reasonably 
have given the G e o r g i a n a u t h o r i t i e s g r o u n d s to doub t the credibi l i ty of 
the g u a r a n t e e s provided by the Russ i an P r o c u r a t o r - G e n e r a l d u r i n g the 
dec i s ion-making process . However , the m e r i t s of the Geo rg i an 
a u t h o r i t i e s ' r e a son ing a n d the reliabil i ty of the a s su rances in cpiestion 
mus t also be assessed in the light of the in fo rmat ion and evidence 
ob t a ined s u b s e q u e n t to t he a p p l i c a n t s ' ex t r ad i t i on , to which the C o u r t 
a t t a c h e s cons ide rab le i m p o r t a n c e . 

346. It notes , firstly, t ha t the G e o r g i a n a u t h o r i t i e s clearly ag reed only 
to the ex t r ad i t i on of those app l i can t s whose ident i ty could be 
s u b s t a n t i a t e d (see p a r a g r a p h s 72, 79 and 175 above) a n d who had been 
in possession of Russ ian pa s spo r t s at the t ime of the i r a r res t (see 
p a r a g r a p h s 57 a n d 187 above) . T h e respec t ive ident i t i es of M r Shamayev , 
M r Khadjicv, M r Aziev a n d M r Adayev, as e s t ab l i shed by the G e o r g i a n 
P r o c u r a t o r - G e n e r a l ' s Office (see p a r a g r a p h 72 above) , w e r e , a p a r t from 
a few differences in spel l ing, conf i rmed by the app l i can t s who a p p e a r e d 
before the C o u r t in Tbilisi (see p a r a g r a p h 119 above) . T h e 
c o m m u n i c a t i o n s from M r Aziev a n d M r Khadj iev, two e x t r a d i t e d 
app l i can t s (see p a r a g r a p h s 235 a n d 238 above) , also prove t h a t t he 
Geo rg i an a u t h o r i t i e s had genu ine ly d e t e r m i n e d the i r ident i ty before 
a g r e e i n g to the i r ex t r ad i t i on . T h e ident i ty of t he e x t r a d i t e d app l i can t s , 
as es tab l i shed by the G e o r g i a n P r o c u r a t o r - G e n e r a l ' s Office, was also 
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conf i rmed by the o rde r s c o n c e r n i n g the i r ident i f icat ion, i ssued in Russia 
on 15 N o v e m b e r 2002 (see p a r a g r a p h 217 above) . 

347. T h e C o u r t r e g r e t s t he Russ ian G o v e r n m e n t ' s a s se r t ion t h a t it is 
impossible to ob ta in a copy of the f i rs t - ins tance cour t ' s j u d g m e n t 
convic t ing the four e x t r a d i t e d app l i can t s (see p a r a g r a p h 108 above) and 
r e i t e r a t e s t h a t it does not accept t he a r g u m e n t s s u b m i t t e d in suppor t of 
t h a t a s se r t ion (see p a r a g r a p h 276 above) . None the le s s , in the light of the 
evidence in its possession (see p a r a g r a p h 107 above) , it notes tha t the 
p rosecu t ion did not call for t he d e a t h s en t ence aga ins t the app l i can t s and 
t h a t none of t h e m was s e n t e n c e d to t h a t pena l ty . T h e s a m e is t r u e of 
M r Khash iev (Elikhadjiev, Mulkoyev) a n d M r B a y m u r z a y e v (Alkhanov) , 
who were s en t enced a t first ins tance on 14 S e p t e m b e r a n d 11 O c t o b e r 
2004 to t h i r t e e n years and twelve y e a r s ' i m p r i s o n m e n t respect ively. 

348. T h e C o u r t also t a k e s into cons ide ra t ion t he p h o t o g r a p h s of the 
e x t r a d i t e d app l i can t s and of t he i r cells, t o g e t h e r wi th the video record ing 
m a d e in the S I Z O in town B and var ious med ica l cer t i f ica tes s u b m i t t e d by 
the Russ i an G o v e r n m e n t (see p a r a g r a p h s 20, 109, 242, 246 et seq. above) . 
Even if, in ce r t a in respec t s , especial ly in so far as they concern M r Aziev 
(see p a r a g r a p h 320 above) , t hose d o c u m e n t s a r e to be t r e a t e d wi th 
cau t ion , it does not a p p e a r t h a t the e x t r a d i t e d app l i can t s have been 
d e t a i n e d in condi t ions which a r e c o n t r a r y to Art ic le 3 or t h a t they have 
been subjec ted to t r e a t m e n t p roh ib i t ed by tha t provision. In th is r egard , 
it is also a p p r o p r i a t e to no te tha t M r Khadj iev and M r Aziev, t he only 
app l i can t s to have been in c o r r e s p o n d e n c e wi th the C o u r t following their 
ex t r ad i t i on (see p a r a g r a p h s 235 a n d 238 above) , have not compla ined at 
any t i m e t h a t t hey have been subjec ted to i l l - t r ea tmen t in Russ ia . Nor 
have they s u b m i t t e d any in fo rma t ion about previous convict ions in tha t 
coun t ry . 

349. However , the C o u r t does not overlook the fact t h a t , following 
t he i r e x t r a d i t i o n , with the excep t ion of a few w r i t t e n exchanges with 
t h e C o u r t , t he app l i can t s were depr ived of an o p p o r t u n i t y to express 
t h e i r vers ion of t he facts of t he case freely a n d to inform the C o u r t 
abou t the i r s i tua t ion in Russ ia (see p a r a g r a p h s 511-18 below). T h e 
medica l cer t i f icates inc luded in the case file were all suppl ied by the 
G o v e r n m e n t , a n d the app l i can t s themse lves have not had an 
o p p o r t u n i t y to compla in about the i r s t a t e of hea l th . T h e i r 
r e p r e s e n t a t i v e s before t he C o u r t were not a u t h o r i s e d to contac t t h e m , 
desp i t e the C o u r t ' s decision in this connec t ion (see p a r a g r a p h 228 
above) . T h e impossibi l i ty of s h e d d i n g light on events s u b s e q u e n t to 
t h e i r ex t r ad i t i on has been a g g r a v a t e d by the fact t h a t t h e C o u r t itself 
h a s b e e n h inde red in exerc i s ing its funct ions by the Russ ian 
G o v e r n m e n t (see p a r a g r a p h 504 below). In those c i r c u m s t a n c e s , the 
app l i can t s t hemse lves canno t be en t i re ly b l amed for not providing 
sufficient evidence af ter the i r ex t r ad i t i on . 
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350. Neve r the l e s s , it r e m a i n s (lie ease that the app l i c an t s ' 
r e p r e s e n t a t i v e s , in a l leging the ex is tence of a risk to I he app l i can t s in 
Russ ia , have also failed to s u b m i t sufficient in fo rma t ion as to t he 
objective l ikelihood of the pe r sona l risk run by the i r c l ients as a resul t of 
"extradi t ion. T h e d o c u m e n t s a n d r epo r t s from var ious i n t e r n a t i o n a l bodies 
to which they re fe r red provide de ta i l ed but gene ra l in fo rmat ion on ac t s of 
violence c o m m i t t e d by the Russ ian F e d e r a t i o n ' s a r m e d forces against 
civilians in the C h e c h e n Repub l i c (some o f l h o s e d o c u m e n t s and r epo r t s 
a r e ci ted in p a r a g r a p h s 267 and 270 above) . However , they do not 
es tab l i sh t h a t e x t r a d i t i o n would have imposed a pe rsona l t h r e a t on the 
e x t r a d i t e d app l i can t s (see Conka and Others v. Belgium ( d e c ) , no. 51564/99, 
13 M a r c h 2001 , a n d also, mutatis mutandis, H.L.R. v. France, c i ted above, 
p. 759, § 4 2 ) . 

351 . T h e app l i can t s ' r e p r e s e n t a t i v e s never re fer red to t he m a n n e r in 
which the d e a t h s e n t e n c e is execu ted in Russia , I he condi t ions of 
d e t e n t i o n while a w a i t i n g execu t ion or o t h e r c i r c u m s t a n c e s capab le of 
b r ing ing this p u n i s h m e n t wi th in the scope of Art ic le 3 (see p a r a g r a p h 333 
above) . At no point did they indica te w h e t h e r the appl icants had 
previously been subjec ted to t r e a t m e n t tha t was con t r a ry to this 
provision, nor did they refer to the app l i c an t s ' pe r sona l expe r i ences in 
connec t ion with t he i r e t h n i c or igin or the i r previous poli t ical or mi l i t a ry 
expe r i ence in the C h e c h e n Republ ic . T h e lawyers mere ly re fe r red to the 
g e n e r a l con tex t of the a r m e d conflict which is r ag ing in this reg ion and the 
e x t r e m e violence from which the i r c l ients all wished to flee. Suppos ing 
tha t the app l i can t s did fight aga ins t federal t roops wi th in t he con tex t of 
t h a t conflict, the C o u r t has no in format ion about the i r role and posit ion 
wi thin the i r c o m m u n i t y pr ior to Augus t 2002, which p reven t s it from 
assess ing the l ikelihood of pe rsona l risk a r i s ing from the app l i c an t s ' 
previous his tory. It no te s t h a t t h e app l i can t s h e a r d by it in Tbil isi had all 
s u b m i t t e d tha t n e i t h e r they nor t he ex t r ad i t ed app l i can t s had been 
ca r ry ing weapons w h e n they crossed the bo rde r (see p a r a g r a p h 128 
above) . Some of t h e m even c la imed to have been lead ing a peaceful 
civilian life in C h e c h n y a or in the bo rde r regions of Georg i a adjacent to 
C h e c h n y a (see p a r a g r a p h s 128, 134, 140 and 141 above) . However , it 
does not a p p e a r from the jud ic ia l decisions in Georg i a tha t this was 
really the case (see p a r a g r a p h s 89 and 91 above) . W h a t e v e r t he t r u t h , 
t h e r e is n o t h i n g in the ev idence before it which enab les the C o u r t to 
cons ider t he app l i can t s as war lo rds , polit ical figures or individuals who 
w e r e wel l -known for o t h e r r ea sons in the i r coun t ry ( con t ras t Chahal, c i ted 
above, p . 1861, § 106), all factors which could have served to r e n d e r 
tangib le or inc rease t he pe r sona l risk h a n g i n g over the app l i can t s a l t e r 
they had b e e n h a n d e d over to t h e Russ ian au tho r i t i e s . 

352. T h u s , in the absence of o t h e r specific in fo rmat ion , t he evidence 
s u b m i t t e d to the C o u r t by t he a p p l i c a n t s ' r e p r e s e n t a t i v e s conce rn ing the 
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gene ra l con tex t of t h e conflict in the C h e c h e n Republ ic does not es tabl ish 
t h a t t he app l i c an t s ' pe r sona l s i tua t ion was likely to expose t h e m to the 
risk of t r e a t m e n t con t r a ry to Art ic le 3 of t he Conven t i on . T h e C o u r t does 
not ru le out the possibility tha t the app l i can t s r an t he risk of i l l - t r ea tmen t , 
a l t h o u g h they s u b m i t t e d no evidence of prev ious expe r i ence in this 
connec t ion (con t ras t Hilal v. the United Kingdom, no. 45276/99, § 64, E C H R 
2001-11, and Vilvarajah and Others, ci ted above, pp. 8, 1 1 a n d 13, §§ 10, 22 
and 33) . A m e r e possibili ty of i l l - t r ea tmen t in such c i r c u m s t a n c e s , 
however , is not in i tself sufficient to give rise to a b r e a c h of Art ic le 3 (see 
Vilvarajah and Others, c i ted above , p . 37, § 111), especial ly as t he Geo rg i an 
a u t h o r i t i e s had ob ta ined a s s u r a n c e s from the i r Russ ian c o u n t e r p a r t s 
aga ins t even t h a t possibility. 

353. In consequence , the C o u r t concludes t h a t , in t he l ight of the 
evidence in its possession, the facts of the case do not suppor t "beyond 
any r ea sonab l e d o u b t " the a s se r t i on t h a t , at the t i m e w h e n the Georg ian 
a u t h o r i t i e s took t h e decis ion, t h e r e w e r e r ea l or wel l - founded g r o u n d s to 
believe tha t e x t r a d i t i o n would expose the app l i can t s to a real and persona l 
risk of i n h u m a n or d e g r a d i n g t r e a t m e n t , within the m e a n i n g of Art icle 3 
of the Conven t ion . T h e r e has accordingly been no violat ion of tha t 
provision by Georg ia . 

(ii) The extradition of Mr Issayev. Mr Klianchukayer. Mr Magomadov. Mr Kushlanastivili 
and Mr Margoshvili 

354. T h e C o u r t cons iders t h a t the s i tua t ion of these app l i can t s , who 
w e r e not e x t r a d i t e d on 4 O c t o b e r 2002, is to be d i s t ingu i shed from tha t 
e x a m i n e d above. As r e g a r d s , firstly, M r Issayev, M r K h a n c h u k a y e v and 
M r M a g o m a d o v , t h e r e has b e e n no decision to d a t e on the ex t r ad i t ion 
r eques t of 6 Augus t 2002. Th i s is also the case wi th r ega rd to 
M r Kush t anashv i l i and M r Margoshvi l i , with the difference tha t , 
accord ing to the G e o r g i a n G o v e r n m e n t , on account of the i r Geo rg i an 
na t iona l i ty , t he se app l i can t s a re not liable to ex t r ad i t i on (see 
p a r a g r a p h 326 above) . 

355. T h e C o u r t points out t h a t , u n d e r Art icle 35 § 4 of t he Conven t ion , 
it m a y dec la re an app l ica t ion inadmiss ib le at any s t age of t he p roceed ings . 
As no e x t r a d i t i o n o r d e r has been issued aga ins t M r Issayev, 
M r K h a n c h u k a y e v , M r M a g o m a d o v , M r Kush t anashv i l i and 
M r Margoshvi l i , they can , as m a t t e r s s t a n d , c la im only t h a t they would 
be v ic t ims , wi th in t he m e a n i n g of Art ic le 34 of t he Conven t ion , of a 
b r e a c h of Art ic les 2 and 3 if t hey were to be h a n d e d over to the Russ ian 
au tho r i t i e s (see Vijayanalhan and Pitsparajah v. France, j u d g m e n t of 
27 Augus t 1992, Series A no. 241-B, pp. 86-87, §§ 45 and 46) . The i r 
c o m p l a i n t s u n d e r those Ar t ic les a r e t hus i ncompa t ib l e ratione personae 
with t he C o n v e n t i o n ' s provisions and mus t be d ismissed p u r s u a n t to 
Art ic le 35 § 4 of the Conven t ion . 
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(Hi) The extradition of Air Baymurzavev, Mr Khashiev and Mr Gelogayev 

356. O n 28 N o v e m b e r 2002 the G e o r g i a n P r o c u r a t o r - G e n e r a l ' s Office 
a g r e e d to t he ex t r ad i t i on of M r Baymurzaycv , M r K h a s h i e v and 
M r Gclogayev (sec p a r a g r a p h 83 above) . Since an a p p e a l had been 
lodged aga ins t t he ex t r ad i t i on o rde r s on the basis of t he G e o r g i a n 
S u p r e m e C o u r t ' s case-law in Aliev (see p a r a g r a p h 258 above) , it was 
cons ide red impossible to h a n d M r Baymurzaycv over to the Russ ian 
a u t h o r i t i e s on account of his refugee s t a t u s , a n d t h e t r ans fe r of 
M r Khash iev and Mr Gclogayev was s u s p e n d e d (sec p a r a g r a p h 88 above) . 

357. O n 16 or 17 F e b r u a r y 2004 M r Baymurzaycv and M r Khash iev 
d i s a p p e a r e d in Tbilisi ; they were al legedly a r r e s t e d two or t h r ee days 
l a t e r by the Russ ian a u t h o r i t i e s on the Russo-Georg ian borde r . T h e y a re 
cu r r en t ly d e t a i n e d in Russia (see p a r a g r a p h s 100-03 above) . In those 
c i r c u m s t a n c e s the C o u r t does not cons ider it necessary to e x a m i n e 
w h e t h e r t he re would have been a violat ion of Art ic les 2 and 3 of the 
Conven t ion if t he decision to e x t r a d i t e those two app l i can t s , t aken on 
28 N o v e m b e r 2002, had been execu ted . 

358. Wi th r ega rd to M r Gclogayev, given tha t the ex t r ad i t i on o rde r 
aga ins t h im has b e e n s u s p e n d e d , he does not , in pr inc ip le , run an 
i m m i n e n t risk of be ing h a n d e d over to t he Russ ian au tho r i t i e s . However , 
his s i tua t ion differs from that of Mr Issayev and the o the r s (see 
p a r a g r a p h 354 above) s imply because an ex t r ad i t i on o r d e r aga ins t him 
has a l r eady been s igned. It m a y be enforced once the a d m i n i s t r a t i v e 
p roceed ings conce rn ing his refugee s t a t u s in G e o r g i a have been 
c o m p l e t e d (see p a r a g r a p h 88 above) . It is the re fore a p p r o p r i a t e to 
e x a m i n e w h e t h e r , in such an event , his r igh ts as g u a r a n t e e d u n d e r 
Ar t ic les 2 and 3 of t he C o n v e n t i o n would be v iola ted . 

359. T h e C o u r t has a l ready s t a t ed tha t a S t a t e which has no! ratified 
Protocol No. 6 and is not pa r ty to Protocol No. 13 is a u t h o r i s e d to apply the 
d e a t h pena l ty u n d e r ce r t a in c i r c u m s t a n c e s , in accordance wi th Art ic le 2 
§ 2 of t he Conven t i on . T h e issue of the risks involved for t he appl icant in 
t he event of ex t r ad i t i on m u s t t he re fo re be d e t e r m i n e d u n d e r Ar t ic le 3 as 
cons t rued in the light of Art ic le 2, and also in the light of t he t r e a t m e n t 
p roh ib i t ed by Ar t ic le 3 itself (see p a r a g r a p h s 333 et seep above) . In cases 
such as t he p resen t one . the C o u r t ' s e x a m i n a t i o n of w h e t h e r a real risk of 
i l l - t r e a tmen t exis ts mus t necessar i ly be a r igorous one , in view of the 
abso lu te c h a r a c t e r of Art ic le 3 and the fact t ha t il en sh r ine s one of t he 
f u n d a m e n t a l va lues of the d e m o c r a t i c societ ies m a k i n g up the Counci l of 
E u r o p e (see Chahal, c i ted above, p . 1859, § 96). 

360. T h e C o u r t points out t h a t , in o r d e r to assess the risks in t he case 
of a n ex t r ad i t i on tha t has not yet t a k e n p lace , the m a t e r i a l point in t i m e 
m u s t be t h a t of the C o u r t ' s cons ide ra t ion of the case . A l t h o u g h the 
his tor ical posi t ion is of in te res t in so far as it m a y shed light on the 
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c u r r e n t s i tua t ion and its likely evolut ion, it is the p r e s e n t condi t ions which 
a re decisive (see Chahal, c i ted above, p. 1856, § 86; Ahmed v. Austria, 
j u d g m e n t of 17 D e c e m b e r 1996, Reports 1996-VI, p. 2207, § 43 ; andjabari, 
ci ted above, § 41) . 

3 6 1 . In the in s t an t case , t he C o u r t mus t d e t e r m i n e w h e t h e r , b e a r i n g 
in m i n d re levant new evidence not avai lable to the G e o r g i a n au tho r i t i e s 
two years ago, en fo rcemen t of t he ex t r ad i t i on o rde r of 28 N o v e m b e r 2002 
would enta i l a risk for M r Gelogayev of consequences c o n t r a r y to Art ic le 3 
of t he Conven t ion . 

362. It no tes , firstly, t h a t , following the i r ex t r ad i t i on on 4 O c t o b e r 
2002, t he five e x t r a d i t e d a p p l i c a n t s w e r e held in sol i ta ry c o n f i n e m e n t in 
the N o r t h C a u c a s u s region . T h e i r re la t ives were al legedly not p e r m i t t e d 
to know w h e r e they were be ing d e t a i n e d (see p a r a g r a p h 482 below). T h e 
Russ ian G o v e r n m e n t m a d e c o m m u n i c a t i o n to the C o u r t of the i r 
d e t e n t i o n a d d r e s s condi t iona l on secur ing g u a r a n t e e s of confident ia l i ty 
(see p a r a g r a p h 15 above) . T h e app l i can t s have b e e n u n a b l e to m a i n t a i n 
contac t wi th the i r lawyers a n d the l a t t e r have not been p e r m i t t e d by the 
Russ ian a u t h o r i t i e s to visit t h e m , desp i t e t he C o u r t ' s specific ind ica t ion on 
this subject (see p a r a g r a p h s 228 a n d 310 above) . 

363. Whi ls t it is t rue t h a t the app l i can t s have been placed in SIZOs 
outs ide t h e conflict zone , t he se e s t a b l i s h m e n t s in t he N o r t h C a u c a s u s 
a r e a a r e , accord ing to A m n e s t y I n t e r n a t i o n a l a n d the Russ ian H u m a n 
Rights C o m m i s s i o n e r ' s G r o u p (see p a r a g r a p h 269 above) , "f i l t rat ion 
c a m p s " , w h e r e d e t a i n e e s a r e sub jec ted to i l l - t r e a t m e n t . In so far as the 
C o u r t has had no o p p o r t u n i t y to test the r ea sonab l enes s of these 
a l lega t ions in the specific case of the e x t r a d i t e d app l i can t s , it m u s t rely 
on the evidence con t a ined in those d o c u m e n t s t h a t it has o b t a i n e d of its 
own mo t ion (see Vilvarajah and Others, c i ted above, p . 36, §§ 107 and 108, 
and Ireland v. the United Kingdom, c i ted above, p . 64, § 160). 

364. F u r t h e r , the C o u r t notes wi th concern tha t the Russ ian 
a u t h o r i t i e s a r e ser iously h a m p e r i n g i n t e r n a t i o n a l " m o n i t o r i n g " of 
p r i s o n e r s ' r igh ts in the con tex t of the C h e c h e n conflict. T h u s , in J a n u a r y 
2003 the Russ ian G o v e r n m e n t refused to r enew the m a n d a t e of the O S C E 
Ass i s tance G r o u p in C h e c h n y a . T h e Counci l of E u r o p e ' s C P T had a l ready 
compla ined in 2001 of t he Russ ian F e d e r a t i o n ' s lack of coopera t ion (see 
p a r a g r a p h 267 (c) above) . Accord ing to t he I n t e r n a t i o n a l Hels inki 
F e d e r a t i o n for H u m a n Righ t s ( repor t of 15 S e p t e m b e r 2004) , the 
i n t e r n a t i o n a l p re sence in t he N o r t h C a u c a s u s is increas ingly sporadic 
and , consequen t ly , e x t e r n a l wi tnesses and ass i s tance a r e now a lmost non
ex is ten t (see point F in p a r a g r a p h 271 above) . 

365. T h e C o u r t also no tes t h a t , in acco rdance wi th the Fede ra l Law of 
27 D e c e m b e r 2002, Art ic le 30 § 2 (b) of the new Code of C r i m i n a l 
P r o c e d u r e is d u e to c o m e in to force across t he t e r r i t o ry of the Russ ian 
F e d e r a t i o n by 1 J a n u a r y 2007 (see p a r a g r a p h 265 above) . T h i s provision 
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provides , inter alia, for e x a m i n a t i o n by ju ry , at the d e f e n d a n t ' s r eques t , of 
cases conce rn ing the c r imes set out in Ar t ic les 205, 209, 317 and 322 § 2 
of the C r i m i n a l C o d e (sec p a r a g r a p h 260 above) . T h e offences i m p u t e d 
to the app l i can t s by the Russ ian au tho r i t i e s fall wi th in t he se ca tegor ies 
(see p a r a g r a p h s 66, 70 and 71 above) . F r o m 1 J a n u a r y 2007 the 
prohib i t ion on the imposi t ion of the d e a t h pena l ty p e n d i n g " t he 
i n t roduc t ion of assize cour t s t h r o u g h o u t the t e r r i t o ry of the F e d e r a t i o n " 
in the C o n s t i t u t i o n a l C o u r t ' s j u d g m e n t of 2 F e b r u a r y 1999, will no longer 
be appl icab le (see p a r a g r a p h 262 above) . Yet , w h e n e x a m i n i n g the 
r eques t to e x t r a d i t e the app l i can t s in 2002, the G e o r g i a n a u t h o r i t i e s 
based the i r a s s e s s m e n t on the ex is tence of t h a t j u d g m e n t (see 
p a r a g r a p h s 69, 173, 183 and 324 above) . 

366. Finally, t he C o u r t d r aws a t t e n t i o n to a new and e x t r e m e l y 
a l a r m i n g p h e n o m e n o n : individuals of C h e c h e n origin who have lodged 
an appl ica t ion with the C o u r t a re be ing subjec ted to pe r secu t ion and 
m u r d e r . Th i s fact, which was dep lo red by the P a r l i a m e n t a r y Assembly 
of the Counci l of E u r o p e (see p a r a g r a p h 267 (d) above) , has recen t ly 
been forcefully c o n d e m n e d in the I n t e r n a t i o n a l Hels inki F e d e r a t i o n for 
H u m a n R igh t s ' report of 15 S e p t e m b e r 2004 (see point E at 
p a r a g r a p h 271 above) . Th i s repor t descr ibes a sudden rise in the 
n u m b e r of cases of pe r secu t ion ( t h r e a t s , h a r a s s m e n t , i m p r i s o n m e n t , 
forced d i s a p p e a r a n c e , m u r d e r ) in 2003 and 2004 of pe r sons w h o have 
lodged appl ica t ions with the C o u r t . O r g a n i s a t i o n s which r e p r e s e n t 
app l i can t s wi th the C o u r t , inc lud ing M e m o r i a l , the E u r o p e a n H u m a n 
Righ t s Advocacy C e n t r e a n d C h e c h n y a J u s t i c e In i t ia t ive , have also 
c o m p l a i n e d about t he pe r secu t ion to which t he i r c l ien ts have been 
subjec ted . 

367. In the light of all this evidence s u b s e q u e n t to 28 N o v e m b e r 2002, 
t h e C o u r t cons iders tha t the a s s e s s m e n t s on which the decision lo 
e x t r a d i t e M r Gelogayev had been based two y ea r s before no longer 
suffice to exc lude all risk of i l l - t r ea tmen t p roh ib i t ed by the Conven t i on 
be ing inflicted on h im. 

368. C o n s e q u e n t l y , the C o u r t cons iders it es tab l i shed tha t if t he 
decis ion of 28 N o v e m b e r 2002 to e x t r a d i t e M r Gelogayev were to be 
enforced on the basis of t he a s s e s s m e n t s m a d e on t h a t d a t e , t h e r e would 
be a violat ion of Art ic le 3 of the Conven t i on . 

C. T h e r isk o f ex tra - jud ic ia l e x e c u t i o n 

369. T h e app l i can t s ' r e p r e s e n t a t i v e s d r ew the C o u r t ' s a t t e n t i o n to 
t he a r b i t r a r y execu t ion of p r i sone r s of C h e c h e n or igin which al legedly 
occu r red sys temat ica l ly in Russ ia . In this connec t ion they re fe r red to 
r e p o r t s and s t a t e m e n t s by var ious g o v e r n m e n t a l a n d n o n - g o v e r n m e n t a l 
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o rgan i sa t ions (sec p a r a g r a p h s 267 (e) and (I), 268 a n d 270 above) . 
Extra- judic ia l execu t ion would be even m o r e likely in respect of the 
e x t r a d i t e d app l i can t s in t h a t they were accused of t e r r o r i s m or o t h e r 
c r imes c o m m i t t e d in t he con tex t of t he conflict r ag ing in t he C h e c h e n 
Republ ic . 

370. T h e r e s p o n d e n t G o v e r n m e n t s m a d e no c o m m e n t on this m a t t e r . 
3 7 1 . T h e C o u r t no tes t h a t t he r epo r t s re fe r red to by t he app l i can t s ' 

r e p r e s e n t a t i v e s do indeed d e n o u n c e n u m e r o u s cases in t he C h e c h e n 
Republ ic of killings of pe r sons of C h e c h e n or igin , or the i r a rb i t r a ry 
d e t e n t i o n a n d s u b s e q u e n t d i s a p p e a r a n c e . However , observa t ions 
conce rn ing the g e n e r a l con tex t of t he conflict in t h a t region do not 
suffice to d e m o n s t r a t e tha t t he app l i can t s ' ex t r ad i t i on migh t resul t in a 
plausible risk of ext ra- judic ia l execu t ion . Even if, in view of t he e x t r e m e 
violence which cha rac t e r i s e s the conflict in the C h e c h e n Republ ic , the 
C o u r t canno t ru le out t h a t ex t r ad i t i on may well have m a d e the 
app l i can t s e n t e r t a i n t he fear of a c e r t a i n risk to t he i r lives, t he m e r e 
possibili ty ol such a risk canno t in itself en ta i l a viola t ion of Art ic le 2 of 
the Conven t i on (see , mulatis mutandis, Vilvarajah and Others, c i ted above, 
p. 37 , § 111). 

372. T h e facts of t he case do not m a k e it possible to asse r t t h a t , when 
the G e o r g i a n a u t h o r i t i e s look the i r decis ion, t he re were ser ious and well-
founded reasons for bel ieving tha t ex t r ad i t i on would expose t he app l ican t s 
to a real risk of ex t ra- judic ia l execu t ion , c o n t r a r y to Art ic le 2 of the 
Conven t i on . Accordingly, t h e r e has been no violat ion of t h a t provision. 

D. T h e e v e n t s o f t h e n i g h t o f 3 to 4 O c t o b e r 2 0 0 2 

/. The parlies' submissions 

373. T h e app l i c an t s ' r e p r e s e n t a t i v e s a l leged t h a t , d u r i n g the night of 3 
to 4 O c t o b e r 2002, the app l i can t s , who were d i s t r e s sed and i l l- informed, 
were sub jec ted to acts of violence by the G e o r g i a n special forces. In 
pa r t i cu l a r , they d r ew the C o u r t ' s a t t e n t i o n to the case of M r Aziev, who, 
w h e n he refused to be e x t r a d i t e d , was ru th less ly b e a t e n wi th t r u n c h e o n s 
a n d received e lec t r ic shocks . Covered in blood and wi th a ser ious eye 
injury, he was al legedly d r a g g e d a long the co r r idor "like a c o r p s e " and 
t r ans fe r r ed in this s t a l e to (he a i rpor t (see p a r a g r a p h s 125 and 135 
above) . M r Baymurzayev ' s j a w b o n e had al legedly been broken by 
t r u n c h e o n blows. T h e lawyers compla ined t h a t t h e app l i can t s had 
s u b s e q u e n t l y been p ro secu t ed for events in which they t h e m s e l v e s had 
b e e n the vic t ims (see p a r a g r a p h s 97 et seq. above) . A p a r t from the 
injuries inflicted on the app l i can t s , t he den ia l of d u e process in itself 
en ta i l ed a violat ion of Art ic le 3 of the Conven t ion . 
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374. T h e G e o r g i a n G o v e r n m e n t repl ied tha t the use of force had been 
m a d e str ict ly necessary by the a p p l i c a n t s ' refusal to comply with the 
lawful o r d e r issued by the pr ison s ta l l and by t h e i r violence. T h e S t a t e 
employees had been obl iged to defend themse lves aga ins t a t t a c k by the 
app l i can t s , who had been a r m e d with var ious pieces of m e t a l and 
project i les m a d e from bricks w r a p p e d in b l anke t s and c lo th ing . O n the 
basis of the medica l cer t i f ica tes and exper t med ica l r e p o r t s (see 
p a r a g r a p h s 200 et seep above) , the G o v e r n m e n t d r e w the C o u r t ' s 
a t t e n t i o n to the injuries which the app l i can t s had inflicted on the S t a t e 
employees , and cons idered that ihosc wounds were j u s t as se r ious as 
those sus t a ined by the pr i soners t hemse lves . 

2. The Court's assessment 

375. T h e Cour t points out that Art ic le 3 e n s h r i n e s one of the 
f u n d a m e n t a l va lues of d e m o c r a t i c societ ies and m a k e s no provision for 
excep t ions (sec Selmouni v. France [ G C ] , no. 25803/94, § 95, E C H R 
1999-V). I l l - t r ea tmen t m u s t a t t a i n a m i n i m u m level of severi ty if it is to 
kill wi th in the scope of Art ic le 3, and the a s ses smen t of this m i n i m u m 
depends on all ihc c i r c u m s t a n c e s of the case (see a lso p a r a g r a p h 338 
above) . T r e a t m e n t is cons idered to be " i n h u m a n " if, inter alia, it was 
p r e m e d i t a t e d , was appl ied for h o u r s at a s t r e t ch and caused e i t he r ac tua l 
bodily injury or in tense physical or m e n t a l suffer ing (see, inter alia, Kudla 
v. Poland [ G C ] , no. 30210/9(3, § 92, E C H R 2000-XI) . T h e C o u r t wishes to 
e m p h a s i s e tha t a S t a t e is liable for all pe r sons in d e t e n t i o n , since the 
l a t t e r , in the h a n d s of the S t a l e ' s employees , a re in a vu lne rab l e posi t ion 
and the au tho r i t i e s a re u n d e r a d u t y to p ro tec t t h e m (see Berktay v. Turkey, 
no. 22493/93 , § 167, 1 M a r c h 2001 , andAlgur v. Turkey, no. 32574/96, § 44, 
22 O c t o b e r 2002) . However , the C o u r t canno t ignore the po ten t i a l for 
violence in a pr ison se t t ing , nor the t h r e a t t ha t d i sobedience on the pa r t 
of i n m a t e s m a y well d e g e n e r a t e in to b loodshed r e q u i r i n g t h e pr i son 
a u t h o r i t i e s to enlist the he lp of the secur i ty forces (see Satik and Others 
v. Turkey, no. 31866/96, § 58 , 10 O c t o b e r 2000) . Neve r the l e s s , in respec t 
of a pe r son depr ived of his l iberty, r ecourse to physical force which has 
not b e e n m a d e s t r ic t ly necessary by his own conduct d imin i shes h u m a n 
digni ty and is in pr inciple an in f r ingemen t of the r ight set forth in 
Art ic le 3 (see Tekin v. Turkey, j u d g m e n t of 9 J u n e 1998, Reports 1998-EV, 
pp . 1517-18, §§ 52 and 53 , and Labita v. Italy [ G C ] , no. 26772/95 , § 120, 
E C H R 2000-IV). 

376. In the in s t an t case it is not d i s p u t e d by the pa r t i e s tha t physical 
force was used by the Min is t ry of Jus t ice ' s special forces d u r i n g the night 
of 3 t o 4 O c t o b e r 2002 to r emove t h e e leven app l i can t s f rom t h e i r cell, wi th 
a view to e x t r a d i t i n g four of t h e m (Mr Adayev and M r Margoshvi l i were a t 
that point d e t a i n e d in the pr ison in f i rmary) . T h e C o u r t cons iders it 
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es tab l i shed tha t the use of force occur red be tween 4 a .m. and 8 a .m. and 
t h a t it was p r e c e d e d by peaceful a t t e m p t s on t he p a r t of t h e pr i son staff to 
p e r s u a d e the p r i soners to comply wi th t he o rde r to leave t he cell (see 
p a r a g r a p h s 124, 147 and 148 above) . 

377. H a v i n g r e c o n s t r u c t e d the c i r c u m s t a n c e s in which the d i spu ted 
events took p lace , t he C o u r t has no doubt tha t the app l i can t s , con t r a ry 
to t he i r a s se r t ions (see p a r a g r a p h s 125 a n d 131 above) , pu t u p vigorous 
r e s i s t ance , first to t h e pr i son staff, t h e n t o t h e special forces. Nor , in view 
of t he p h o t o g r a p h s of t he cells in Pr ison no. 5 (sec p a r a g r a p h 20 above) , 
the a s s e s s m e n t r epo r t on cell no. 88, the exper t r epor t and the 
s t a t e m e n t s by var ious wi tnesses (see p a r a g r a p h s 96, 144 et seq. above) , 
does it doub t tha t the app l i can t s h a d a r m e d themse lves wi th var ious 
objects , inc lud ing bricks a n d pieces of m e t a l , wi th a view to opposing 
the i r possible ex t r ad i t i on . In those c i r c u m s t a n c e s , t he C o u r t accepts the 
G e o r g i a n G o v e r n m e n t ' s a r g u m e n t tha t the i n t e rven t ion of fifteen 
m e m b e r s of the special forces, a r m e d wi th t r u n c h e o n s (sec-
p a r a g r a p h s 124, 151 and 159 above) , could r easonab ly be cons idered 
necessa ry to ensu re t he safety ol t he pr i son staff a n d p reven t d i sorder 
s p r e a d i n g t h r o u g h o u t the rest of t he pr ison. N o n e t h e l e s s , it m u s t now 
cons ider w h e t h e r this necess i ty was not p r imar i ly t he resul t of acts or 
omiss ions by the a u t h o r i t i e s themse lves . 

378. T h e C o u r t no tes firstly tha t M r Shamayev , M r Aziev, 
Mr Khadj iev, Mr Vissitov, M r Baymurzaycv , M r Khash icv , M r Gelogayev, 
M r M a g o m a d o v , M r Kush tanashv i l i , M r Issayev and M r K h a n c h u k a y e v , 
who were d e t a i n e d in the s a m e cell (no . 88) and had been wi thout 
in format ion since the s t a r t of the ex t r ad i t ion p roceed ings , l e a rned only 
on 3 O c t o b e r 2002, b e t w e e n 11 p .m. and midn igh t , t h a t the ex t r ad i t i on of 
some of t he i r n u m b e r was i m m i n e n t (see p a r a g r a p h s 216 above a n d 455 
below), in o t h e r words , a few hours before e n f o r c e m e n t of t he ex t r ad i t i on 
o rde r s of 2 O c t o b e r 2002 began . T o w a r d s t h r e e or four o'clock in the 
m o r n i n g , pr ison staff, inc lud ing the pr ison governor , o r d e r e d the 
app l i can t s to leave the i r cell, giving ficti t ious r ea sons (disinfect ion or 
s ea r ch ) , even t h o u g h a vehicle was a l r eady wa i t i ng in t he ne ighbou r ing 
pr ison cou r tya rd to t r a n s p o r t four of t h e m for t r ans fe r to the Russ ian 
au tho r i t i e s (see p a r a g r a p h s 124 a n d 148 above) . H a v i n g r e g a r d to the 
app l i c an t s ' p a r t i c u l a r vulnerabi l i ty , faced wi th ex t r ad i t i on to a count ry 
w h e r e they feared they would lose the i r lives or suffer i l l - t r e a t m e n t , the 
C o u r t cons iders t h a t this conduct by t he a u t h o r i t i e s a m o u n t e d to 
a t t e m p t e d decep t ion . 

379. Indeed , the C o u r t does not u n d e r s t a n d how a p r i soner , provided 
only wi th r u m o u r s and in fo rma t ion g l eaned from the med ia , could be left 
for weeks on end to guess w h e t h e r or not he was subject to ex t r ad i t i on 
p roceed ings (see p a r a g r a p h s 124, 136, 183 a n d 194 above) w i t h o u t t h a t 
person be ing duly notif ied of the m e a s u r e s t a k e n by the re levant 
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a u t h o r i t i e s (see p a r a g r a p h s 428 a n d 432 below). It is also inconceivable 
t h a t p r i sone r s should be conf ron ted wi th a fait accompli in th is way and be 
m a d e aware t h a t t r ans fe r to a n o t h e r coun t ry is indeed i m m i n e n t only 
w h e n they a r e asked to leave the i r cell. 

380. A n o t h e r s t r ik ing fea tu re of t he case is the fact t h a t , a l t h o u g h the 
ex t r ad i t i on conce rned only four of the individuals d e t a i n e d in cell no. 88 , 
t he eleven app l i can t s in t he cell were in despa i r and subject to pan ic , s ince 
they w e r e u n a w a r e of who was to be e x t r a d i t e d (see p a r a g r a p h s 73, 98 , 
124, 215 and 216 above) . T h e collective res i s t ance which they offered to 
t he S t a t e employees s eems to have been l inked to the l eg i t ima te fears 
tha t they expe r i enced at the idea of t he i r ex t r ad i t i on (see p a r a g r a p h 340 
above) . In t he light of the evidence in its possession, the C o u r t cons iders 
t h a t t he tac t ic of t r ickery and speed a d o p t e d by the G e o r g i a n a u t h o r i t i e s 
was i n t ended to t r a p the app l i can t s and , by p r e s e n t i n g t h e m with a fail 
accompli, to avoid compl ica t ions (see, mutatis mutandis, Conka v. Belgium, 
no. 51564/99, §§ 41 a n d 42, E C H R 2002-1; Bozano v. France, j u d g m e n t of 
18 D e c e m b e r 1986, Ser ies A no. I l l , pp. 25-26, § 59; a n d Nsona v. the 
Netherlands, j u d g m e n t of 28 N o v e m b e r 1996, Reports 1996-V, p. 2004, 
§ 103). O n the con t r a ry , the a u t h o r i t i e s ' a t t i t u d e , and t h e m a n n e r in 
which they m a n a g e d the ex t r ad i t i on e n f o r c e m e n t p r o c e d u r e , inci ted t he 
app l i can t s to riot (cont ras t Caloc v. France, no. 33951/96, § 100, E C H R 
2000-IX) . In the C o u r t ' s opinion, t he r ecour se to physical force in such 
c i r c u m s t a n c e s cannot be r e g a r d e d as hav ing been jus t i f ied by the 
p r i s o n e r s ' conduc t . 

381 . Hav ing regard to the lack of procedural g u a r a n t e e s (see 
p a r a g r a p h s 428, 432 and 457-61 below), the ignorance in which the 
app l i can t s were kept as to the i r fate a n d the d i s t ress (see p a r a g r a p h s 129, 
132, 171, 188 and 194 above) and u n c e r t a i n t y to which they were sub jec ted 
wi thou t valid reason , t he C o u r t cons iders t h a t the m a n n e r in which t h e 
G e o r g i a n au tho r i t i e s enforced the ex t r ad i t ion o rde r s of 2 O c t o b e r 2002 
in itself ra ises a p rob l em u n d e r Art ic le 3 of the Conven t ion . 

382. As to the gravi ty of the injur ies su s t a ined , t he C o u r t observes , in 
the l ight of the medica l r epo r t s d r a w n up on 4 O c t o b e r 2002 (see 
p a r a g r a p h s 200-11 above) a n d the en t r i e s m a d e on t h a t d a t e in t he 
app l i c an t s ' pe r sona l files, t ha t M r K h a n c h u k a y e v , M r M a g o m a d o v and 
M r Gelogayev s u s t a i n e d n u m e r o u s la rge b ru i ses (be tween 1 x 1 cm a n d 
2 0 x 5 cm) over the i r en t i r e bodies . M r K h a n c h u k a y e v also had a 
f rac tu red left shoulder . M r Issayev had bru i s ing to t he face, especial ly 
a r o u n d the r ight eye. M r K h a s h i e v and M r Baymurzayev showed no 
t r aces of violence. However , accord ing to the i r r e p r e s e n t a t i v e s , 
M r Baymurzayev , who ord inar i ly suffered from a ser ious d e f o r m a t i o n of 
t he j a w b o n e , was hospi ta l i sed on accoun t of a f rac ture to t h a t a r e a (see 
p a r a g r a p h s 106 and 208 above) . M r Kush tanashv i l i had not b e e n 
e x a m i n e d by the doc tor in ques t ion . A p a r t from the s t a t e m e n t s by the 
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n o n - e x t r a d i t e d app l i can t s and one pr i son w a r d e n (see p a r a g r a p h s 125, 
135 and 158 above) , h e a r d in Tbil is i , the C o u r t has no d o c u m e n t s 
desc r ib ing the injuries su s t a ined by M r Shamayev , M r Aziev, 
M r Khadj iev and M r Vissitov, t he four app l i can t s e x t r a d i t e d from cell 
no. 88. 

383. In any event , even suppos ing t h a t the app l i can t s w h o a p p e a r e d 
before t he C o u r t in Tbil isi had a t endency to e x a g g e r a t e t he ser iousness 
of the i r own injuries and those of the o t h e r app l i can t s (see 
p a r a g r a p h s 125 and 135 above) , the scale of the b ru i s ing observed by 
the doc tor who e x a m i n e d M r K h a n c h u k a y e v , M r M a g o m a d o v , 
M r Gelogaycv and M r Issayev (see Assenov and Others v. Bulgaria, 
j u d g m e n t of 28 O c t o b e r 1998, Reports 1998-VHI, pp . 3271-72, § 11) and 
the f rac ture to the left shou lde r sus t a ined by M r K h a n c h u k a y e v 
indica te t h a t those app l i c an t s ' injuries were sufficiently ser ious to 
a m o u n t to i l l - t r ea tmen t wi th in t he scope of Art ic le 3 (see A. v. the United 
Kingdom, j u d g m e n t of 23 S e p t e m b e r 1998, Reports 1998-VI, p . 2699, § 21, 
and Ribitsch v. Austria, j u d g m e n t of 4 D e c e m b e r 1995, Ser ies A no. 336, 
pp. 9 and 26, §§ 13 and 39) . T h e C o u r t observes t h a t the evidence in its 
possession does not enab le any conclus ion to be d r a w n as to w h e t h e r the 
injuries in ques t i on had any long- t e rm consequences . It mere ly notes 
tha t no a p p r o p r i a t e and t imely medica l e x a m i n a t i o n took place and 
tha t the app l i can t s were given only l imi ted medica l care (see 
p a r a g r a p h s 126, 153 in fine a n d 206-11 above) . 

384. T h e C o u r t has not overlooked the fact t h a t pr ison w a r d e n s and 
m e m b e r s of the special forces were also in jured in "hand - to -hand 
c o m b a t " wi th the app l i can t s (see p a r a g r a p h s 151, 158 and 204-05 above) . 
Following an inves t iga t ion , four of t he app l i can t s were identif ied as having 
inflicted those injuries a n d s e n t e n c e d on 25 N o v e m b e r 2004 to two years 
a n d five m o n t h s ' i m p r i s o n m e n t . P roceed ings a re c u r r e n t l y p e n d i n g with 
r ega rd to t h r ee o t h e r app l i can t s (sec p a r a g r a p h s 98 and 99 above) . O n 
the o t h e r hand , it does not a p p e a r tha t the G e o r g i a n a u t h o r i t i e s have 
conduc t ed an inves t iga t ion into the p ropor t iona l i ty of the force used 
aga ins t t he app l i can t s . 

385. H a v i n g r e g a r d to the u n a c c e p t a b l e c i r c u m s t a n c e s of the 
p r o c e d u r e for t he e n f o r c e m e n t of the ex t r ad i t i on o rde r s aga ins t four 
app l i can t s by the G e o r g i a n a u t h o r i t i e s (see p a r a g r a p h s 378-81 above) , 
a n d in view of the injuries inflicted on some of t he app l i can t s by the 
special forces, followed by the lack of a p p r o p r i a t e medica l t r e a t m e n t in 
good t i m e , the C o u r t cons iders t h a t the eleven app l i can t s held in Tbilisi 
Pr i son no. 5 d u r i n g the n ight of 3 to 4 O c t o b e r 2002 were subjec ted to 
physical and m e n t a l suffering of such a n a t u r e t h a t it a m o u n t e d to 
i n h u m a n t r e a t m e n t . 

386. Accordingly, t h e r e has been a violat ion of Art ic le 3 of the 
Conven t i on by Georg ia . 
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III. ALLEGED V I O L A T I O N OE ARTICLE 5 § § 1 , 2 AND 4 O F T H E 
C O N V E N T I O N BY G E O R G I A 

387. T h e re levant p a r t s of Art ic le 5 §§ 1, 2 and 4 of t he Conven t i on 
provide: 

iL l. Everyone has the right to liberty and security of person. No one shall be deprived 
of his liberty save in the following cases and in accordance with a procedure prescribed 
by law: 

(e) the lawful arrest or detention of a person effected for the purpose of bringing him 
before the competent legal authority on reasonable suspicion of having committed an 
offence or when it is reasonably considered necessary to prevent his committing an 
oll'enee or fleeing after having dime si>: 

(0 the I awl ul arrest or detention of a person to prevent his effecting an unauthorised 
entry into the country or o f a person against whom action is being taken with a view to 
deportation or extradition. 

2. Everyone who is arrested shall be informed promptly, in a language which he 
understands, ol the reasons for his arrest and of any charge against him. 

4. Everyone who is deprived of his liberty by arrest or detention shall be entitled to 
lake proceedings by which the lawfulness of his detention shall be decided speedily by a 
court and his release1 ordered if the detention is not lawful." 

/. The parlies' submissions 

388. T h e app l i can t s ' r e p r e s e n t a t i v e s c la imed tha t the i r c l ients had 
never officially been d e t a i n e d with a view to the i r ex t r ad i t i on and t h a t 
the i r p l a c e m e n t in cus tody on 6 and 7 Augus t 2002 was a d isguised form 
of d e t e n t i o n for the pu rpose of Art ic le 5 § 1 (f) of the Conven t ion . T h e i r 
t r ans fe r on those da t e s from the civilian hospi ta l to pr i son ( the pr i son 
in f i rmary in the case of M r Margoshvi l i ) was the resul t of a visit to 
Georg i a on 6 Augus t 2002 by the Russ ian P r o c u r a t o r - G e n e r a l , who had 
b r o u g h t wi th him the r eques t for the a p p l i c a n t s ' ex t r ad i t i on (see 
p a r a g r a p h s 58-60 and 62 above) . Q u i t e apa r t from the r e q u i r e m e n t of 
p r o m p t n e s s set out in Art ic le 5 § 2 of the Conven t ion , t he app l i can t s 
were not in formed e i the r d u r i n g t he i r t r ans f e r to pr ison or s u b s e q u e n t l y 
tha t they had been a r r e s t e d wi th a view to be ing h a n d e d over to the 
Russ ian au tho r i t i e s . T h e app l i can t s had thus b e e n depr ived of the 
possibil i ty of cha l l eng ing the lawfulness of t h a t d e t e n t i o n . S u b m i t t i n g the 
s a m e c o m p l a i n t s , M r Khadj icv rel ied on Art ic le 5 § 2 and Ar t ic le 6 § 3 of 
t he C o n v e n t i o n (see p a r a g r a p h 235 above) . H e also compla ined t h a t he 
had been q u e s t i o n e d wi thout an i n t e r p r e t e r at the civilian hospi ta l a n d 
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tha t he had not been in formed of the accusa t ions aga ins t h im w h e n he was 
b rough t before a j u d g e on 6 Augus t 2002 (see p a r a g r a p h 58 above) . 

389. T h e lawyers compla ined of the s u d d e n d i s a p p e a r a n c e from Tbilisi 
of M r K h a s h i e v and M r Baymurzayev , followed by the i r equal ly 
unexpec t ed r e a p p e a r a n c e in a Russ ian prison. T h e y d ismissed the 
G o v e r n m e n t s ' a r g u m e n t t h a t those app l ican t s had been a r r e s t e d in 
Russ ia while cross ing the Russo -Georg i an borde r . T h e y po in ted out that 
w h e n they w e r e r e l eased on 6 F e b r u a r y 2004 (see p a r a g r a p h s 100-05 
above) the app l i can t s in ques t i on were a l ready only too well aware tha t 
p roceed ings had b e e n b r o u g h t in connec t ion wi th the i r ex t r ad i t i on to 
Russia . T h e y would not the re fore have t ravel led towards the bo rde r of 
the i r own volit ion in o r d e r to e n t e r t ha t count ry . T h e lawyers cons idered 
the in fo rmat ion provided by the two G o v e r n m e n t s to be unsa t i s fac tory 
and s u b m i t t e d t h a t , in the absence of plausible exp l ana t i ons from t h e m , 
those app l i can t s could be d e e m e d to have b e e n h a n d e d over in secre t to 
t he Russ ian a u t h o r i t i e s and d e t a i n e d con t r a ry to Art ic le 5 of the 
Conven t ion . 

390. T h e G e o r g i a n G o v e r n m e n t m a i n t a i n e d tha t the app l i can t s ' 
d e t e n t i o n compl ied wi th the r e q u i r e m e n t s of Art ic le 5 § 1 (I) of the 
Conven t ion . T h e y had been in formed by Mr D a r b a y d z e , a t r a inee 
p rosecu to r at the P r o c u r a t o r - G e n e r a l ' s Office, t ha t ex t r ad i t ion 
p roceed ings aga ins t t h e m were u n d e r way. O n 23 Augus t 2002 
M r D a r b a y d z e , a c c o m p a n i e d by his col league Ms Nadare i shv i l i , met 
M r Issayev, M r K h a n c h u k a y e v , M r Aziev, M r S h a m a y c v and M r Khadjiev, 
and informed t h e m of the possibili ty tha t they would be e x t r a d i t e d to 
Russ ia . T h e app l i can t s had al legedly refused to c o m m e n t . In suppor t of 
this a r g u m e n t , t he G o v e r n m e n t s u b m i t t e d t he record of t h a t m e e t i n g . 
O n 13 S e p t e m b e r 2002 the s a m e t r a i n e e p rosecu to r , a c c o m p a n i e d by his 
co l league Ms K h e r i a n o v a , in formed M r Baymurzayev , M r Gelogayev, 
M r M a g o m a d o v , M r Kusb tanashv i l i , M r Adayev, M r Khashiev , 
M r Vissi tov and M r Margoshvi l i of the s i tua t ion . T h e y had also refused to 
c o m m e n t . 

391 . T h e a p p l i c a n t s ' r e p r e s e n t a t i v e s con t e s t ed t h a t submiss ion and 
c la imed tha t the n a m e s of t he t r a i n e e p rosecu to r s in ques t i on did not 
a p p e a r in t he v is i tors ' log for Pr i son no. 5. F u r t h e r , they ques t ioned 
w h e t h e r a t r a i n e e p r o s e c u t o r had the a u t h o r i t y to inform pr i soners of the 
ex is tence of e x t r a d i t i o n p roceed ings aga ins t t h e m . 

392. In reply, the G e o r g i a n G o v e r n m e n t exp la ined t h a t t he "visi tors ' 
log (ci t izens, lawyers a n d i n v e s t i g a t o r s ) " was i n t ended for individuals who 
r e q u i r e d a pass , de l ivered in advance by the pr i son au tho r i t i e s . In 
accordance wi th t he "secur i ty rules for p e n i t e n t i a r y e s t a b l i s h m e n t s " , 
p rosecu to r s were al lowed access to pr isons on p r e s e n t a t i o n of the i r 
profess ional ID badge . Th i s was why t he i r n a m e s were not e n t e r e d in the 
log. O n the o t h e r h a n d , the G o v e r n m e n t s u b m i t t e d ex t r ac t s from the 
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" reg i s t e r of r eques t s to have a p r i sone r b rough t to t h e inves t iga t ion 
room" , which showed t h a t a t 12.15 p .m. on 23 Augus t 2002, inves t iga to rs 
from the Min is t ry of Secur i ty had m e t M r Issayev, M r K h a n c h u k a y c v , 
M r Azicv, M r S h a m a y e v and M r Khadjicv. O n 13 S e p t e m b e r 2002, a t 
1.15 p .m. , t he s a m e inves t iga to rs me t M r Gclogayev, M r Adayev, 
M r K h a n c h u k a y e v , M r M a g o m a d o v , M r Khash iev and M r Baymurzayev . 
O n those two da t e s M r Darbaydzc , a t r a i n e e p rosecu to r , had gone d i rec t ly 
to t he inves t iga t ion room a n d had m e t t he above -men t ioned app l i can t s 
(see paragraphs 162, 163 and 166 above) . A l e t t e r from the pr ison 
governor conf i rmed tha t M r D a r b a y d z e ' s visits had t a k e n place . 

393 . W i t h r ega rd to t he s t a t u s of t r a i n e e p rosecu to r s , the G o v e r n m e n t 
exp la ined t h a t they had the s a m e functions as p rosecu to r s and d e p u t y 
p ro secu to r s . C o n s e q u e n t l y , M r D a r b a y d z c and his co l leagues had ac ted 
wi th in t he i r legally es tab l i shed roles . 

394. T h e app l i can t s ' r e p r e s e n t a t i v e s a d d e d t h a t , on 22 Augus t 2002, 
the app l i c an t s ' lawyers before t he d o m e s t i c cour t s h a d asked the 
P r o c u r a t o r - G e n e r a l ' s Office to allow t h e m access to d o c u m e n t s 
conce rn ing the c h a r g e s b r o u g h t aga ins t the i r c l ients in Russ ia . O n 
30 Augus t 2002 t h a t r e q u e s t was refused on the g r o u n d tha t the 
d o c u m e n t s in issue conce rned acts which were al legedly c o m m i t t e d by 
the app l i can t s in Russ ia , a n d had no connec t ion wi th the cases in which 
the lawyers were r e p r e s e n t i n g the i r c l ients before the Geo rg i an 
a u t h o r i t i e s . 

395. T h e G e o r g i a n G o v e r n m e n t s u b m i t t e d on this point t h a t , as the 
r ight not to be e x t r a d i t e d was not g u a r a n t e e d by the Conven t ion , the 
G e o r g i a n a u t h o r i t i e s had not been obl iged to e n s u r e t h a t t he app l i can t s 
had access to the c r imina l case files p r e p a r e d aga ins t t h e m in Russ ia . O n 
the o t h e r h a n d , the a u t h o r i t i e s had g u a r a n t e e d the i r r ight to be in formed, 
wi th t he ass i s tance of i n t e r p r e t e r s , of the reason for the i r a r res t in 
Georg i a and of the c h a r g e s b r o u g h t aga ins t t h e m by the G e o r g i a n 
a u t h o r i t i e s . T h e i r r ight of access to the G e o r g i a n case files and 
ass i s tance by the lawyers of t he i r choice had also been r e spec ted . 

2. The Court's assessment 

(a) The intrinsic lawfulness of the detention 

396. T h e C o u r t points out t h a t Art ic le 5 § 1 c i rcumscr ibes the 
c i r c u m s t a n c e s in which individuals m a y be lawfully depr ived of the i r 
l iberty, it be ing s t r e s sed t h a t these c i r c u m s t a n c e s mus t be given a 
n a r r o w i n t e r p r e t a t i o n having r e g a r d to the fact t ha t they cons t i t u t e 
excep t ions to a mos t basic g u a r a n t e e of individual f reedom (see Quinn 
v. France, j u d g m e n t of 22 M a r c h 1995, Series A no. 311 , p . 17, § 42) . By 
laying down t h a t any dep r iva t ion of l iber ty should be "in acco rdance wi th 
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a p r o c e d u r e p resc r ibed by law", Ar t ic le 5 § 1 r e q u i r e s , firstly, t h a t any 
a r r e s t or d e t e n t i o n should have a legal basis in d o m e s t i c law (see Amuur 
v. France, j u d g m e n t of 25 J u n e 1996, Reports 1996-III, pp . 850-51, § 50) . 

397. T h e excep t ion con t a ined in Art ic le 5 § 1 (f) of t he Conven t ion 
r equ i re s only tha t "act ion is be ing t a k e n wi th a view to ... ex t r ad i t i on" . 
A l though it does not provide t he s a m e p ro tec t ion as Art ic le 5 § 1 (c) (see 
Chahal, c i ted above, p . 1862, § 112), t he r e q u i r e m e n t of " lawfulness" 
impl ies in any event t he absence of a r b i t r a r i n e s s (see Boz.ano, c i ted above, 
pp. 25-26, § 59, and Raj v. Spain, no. 53652/00, § 53 , 17 J u n e 2003) . T h e 
C o u r t will cons ider w h e t h e r this r e q u i r e m e n t was m e t , wi th pa r t i cu l a r 
re fe rence to the s a fegua rds provided by the na t iona l sys tem (see Dougoz 
v. Greece, no. 40907/98 , § 54, E C H R 2001-11). 

398. In the in s t an t case the C o u r t observes , firstly, t ha t , in cha l l eng ing 
the app l i c an t s ' a r r e s t a n d d e t e n t i o n af ter the i r arr ival in Geo rg i a , the i r 
r e p r e s e n t a t i v e s have not s u b m i t t e d compla in t s wi th r ega rd to the var ious 
per iods of d e t e n t i o n e x p e r i e n c e d by the different app l i can t s following the 
ex t r ad i t i on of five of the i r n u m b e r to Russ ia on 4 O c t o b e r 2002. T h e 
period in issue t h u s e x t e n d s from 3 Augus t (da te of t he first a r r e s t , t ha t 
of M r Shamayev) to 4 O c t o b e r 2002. 

399. A r r e s t e d b e t w e e n 3 a n d 7 Augus t 2002, the app l i can t s were 
placed u n d e r inves t iga t ion on 5 a n d 6 Augus t 2002 for c ross ing the 
bo rde r illegally a n d for t he illegal i m p o r t , hand l ing and t r an spo r t of 
weapons . O n 6 a n d 7 Augus t 2002 the V a k e - S a b u r t a l o C o u r t of First 
In s t ance o r d e r e d t h a t they be placed in d e t e n t i o n in connec t ion wi th tha t 
inves t iga t ion (see p a r a g r a p h 59 above) . T h e i r d e t e n t i o n from those da tes 
was the re fore based on a d o c u m e n t issued in accordance wi th domes t i c 
law by a c o m p e t e n t cour t (see p a r a g r a p h 254 above) and was covered by 
the except ion provided for in Ar t ic le 5 § 1 (c) of t he Conven t ion . 

400. T h e C o u r t no t e s t h a t th i s p re - t r i a l d e t e n t i o n a n d the app l i can t s ' 
d e t e n t i o n p e n d i n g the ex t r ad i t ion p roceed ings had pa r t l y ove r l apped (see 
Kolompar v. Belgium, j u d g m e n t of 24 S e p t e m b e r 1992, Ser ies A no. 235-C, 
and Scott v. Spain, j u d g m e n t of 18 D e c e m b e r 1996, Reports 1996-VI). T h e 
app l i c an t s ' r e p r e s e n t a t i v e s place the real s t a r t of t he d e t e n t i o n p e n d i n g 
ex t r ad i t i on a t 6 Augus t 2002, d a t e of t he Russ ian P r o c u r a t o r - G e n e r a l ' s 
visit to Georg ia . 

4 0 1 . T h e C o u r t is not p e r s u a d e d by th is a r g u m e n t . It cons iders t h a t 
the fact t ha t p roceed ings were c o n d u c t e d concu r ren t ly c a n n o t in itself 
w a r r a n t the conclus ion t h a t t h e r e was abuse , for pu rposes r e l a t i n g to 
na t iona l law, of t he ex t r ad i t i on p r o c e d u r e (see, mutatis mutandis, Qjiinn, 
ci ted above, pp. 18-19, § 47). 

402. It a p p e a r s from p a r a g r a p h 1 of Art ic le 259 of the G e o r g i a n Code 
of C r i m i n a l P r o c e d u r e (" the C C P " ) (see p a r a g r a p h 254 above) , r ead in 
conjunct ion wi th p a r a g r a p h 3 of t he s a m e Art ic le , t h a t an individual 
aga ins t w h o m ex t r ad i t i on p roceed ings have been b r o u g h t m a y be 
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d e t a i n e d on the basis of the ex t r ad i t i on r eques t if the l a t t e r is 
a c c o m p a n i e d by a d e t e n t i o n o r d e r issued by the c o m p e t e n t cour t in the 
r e q u e s t i n g S t a t e . T h e init ial d u r a t i o n of such d e t e n t i o n may not exceed 
t h r e e m o n t h s a n d the pe r son conce rned m a y apply to a court in o r d e r to 
p ro tec t his or her r igh ts (see p a r a g r a p h 4 of t he s a m e Ar t ic le ) . In t he 
con tex t of ex t r ad i t i on , t he G e o r g i a n C C P thus gives d i rec t legal force to 
a foreign d e t e n t i o n o rde r , and t h e r e is no m a n d a t o r y r e q u i r e m e n t for a 
d o m e s t i c decis ion to c o m m i t the individual to cus tody wi th a view to 
ex t r ad i t ion . If, af ter t h r e e m o n t h s , t he o rde r has not been e x t e n d e d by 
the r e q u e s t i n g S t a t e , the individual whose ex t r ad i t i on is sought m u s t be 
re leased . 

403 . In the i n s t an t case , on 6 Augus t 2002 the Russ ian P r o c u r a t o r -
G e n e r a l s u b m i t t e d a r eques t to his Geo rg i an c o u n t e r p a r t lor the 
app l i c an t s ' ex t r ad i t i on . O n I he s a m e day the Geo rg i an P r o c u r a t o r -
G e n e r a l , w h o is t he re levan t jud ic ia l a u t h o r i t y in ex t r ad i t i on m a t t e r s , 
refused to e x a m i n e the r eques t , on the g round that the re levant 
d o c u m e n t s , conce rn ing the subs tan t ive a n d p rocedura l a spec t s of the 
case , we re miss ing (see p a r a g r a p h s 62 and 63 above) . H e objec ted , inter 
alia, t ha t t he ex t r ad i t ion r eques t did not inc lude d e t e n t i o n o rde r s issued 
by a c o m p e t e n t Russ ian legal au tho r i ty . 

404. T h e Russ ian a u t h o r i t i e s s u b s e q u e n t l y p roduced all the necessary 
d o c u m e n t s . O n 19 Augus t 2002 they s u b m i t t e d cert if ied copies of the 
d e t e n t i o n o rde r s in respec t of each of the app l i can t s , issued on 16 Augus t 
2002 by a court of first ins tance in Grozny (sec p a r a g r a p h 64 above) to 
which the inves t iga tor responsib le for the c r imina l cha rges aga ins t the 
app l i can t s in Russia had appl ied . T h e decis ion to place the app l i can t s in 
pre- t r ia l d e t e n t i o n had been t a k e n in accordance with t he r e q u i r e m e n t s of 
Art ic le 10ri § 5 of the Russ ian C C P , which a u t h o r i s e s such decis ions in the 
absence of t he person conce rned only w h e r e he or she is t he subject of a n 
i n t e r n a t i o n a l search w a r r a n t (see p a r a g r a p h s 64, point 3, and 264 above) . 
Art ic le 109 § 1 of t h a t C o d e provides tha t t he l eng th of such d e t e n t i o n m a y 
not exceed two m o n t h s (see p a r a g r a p h 264 above) . 

405. H a v i n g r ega rd to all those c i r c u m s t a n c e s , t he C o u r t docs not 
cons ider tha t the app l i can t s were d e t a i n e d from 6 Augus t 2002 o n w a r d s 
with a view to the i r ex t r ad i t i on . T h e a r g u m e n t thai the Russ ian 
P r o c u r a t o r - G e n e r a l visi ted his G e o r g i a n c o u n t e r p a r t a n d h a n d e d over 
t he r eques t for the app l i c an t s ' ex t r ad i t i on on t h a t d a t e does not in itself 
suffice to reach such a conclusion, especially as the G e o r g i a n P r o c u r a t o r -
G e n e r a l in formed the r e q u e s t i n g S t a t e on the s a m e d a t e , oral ly and in 
wr i t ing (see p a r a g r a p h s 63 a n d 182 above) , t ha t the r eques t would not be 
e x a m i n e d on account of var ious sho r t comings . In the light of t he 
provisions of Art ic le 259 of t he G e o r g i a n C C P , a n d in the absence of 
evidence to the con t ra ry , the C o u r t cons iders t h a t the app l i c an t s ' 
d e t e n t i o n for the pu rposes of Art ic le 5 § 1 (f) of t he Conven t ion could 
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only have begun on 19 Augus t 2002, w h e n the G e o r g i a n au tho r i t i e s 
received from the r e q u e s t i n g S t a t e t he necessa ry d o c u m e n t s , inc luding 
the d e t e n t i o n o rde r s issued by a c o m p e t e n t legal au tho r i t y . F r o m tha t 
d a t e t h e app l i can t s were d e t a i n e d , in acco rdance wi th G e o r g i a n law, on 
t h e basis of the ex t r ad i t i on r e q u e s t and the c o r r e s p o n d i n g d e t e n t i o n 
o r d e r s . 

406. T h e C o u r t t he re fo re no tes t ha t , d u r i n g t h e per iod in issue, the 
applicants' d e t e n t i o n was always governed by the excep t ions set out in 
Art ic le 5 § 1 (c) and (f) of the Conven t i on a n d t h a t it was not unlawful in 
view of t he legal s a f egua rds provided by the G e o r g i a n sys tem. In the light 
of t h e evidence in its possession, t he C o u r t also cons iders tha t the 
app l i c an t s ' d e t e n t i o n was jus t i f ied in pr inciple u n d e r Art ic le 5 § 1 (f) of 
t he Conven t i on . 

407. It follows tha t t he re has been no viola t ion of Art ic le 5 § 1 of the 
C o n v e n t i o n in respec t of t h e app l i can t s ' i m p u g n e d d e t e n t i o n in Georg ia . 

408. N o n e t h e l e s s , the C o u r t will cons ider below w h e t h e r , b e a r i n g in 
mind the o t h e r r e q u i r e m e n t s of Art ic le 5, t h e r e were sufficient 
sa feguards in place to p ro tec t t he app l i can t s from a rb i t r a r i ne s s (see 
p a r a g r a p h s 413 et seq. below). 

(b) The detent ion of Mr Khashiev (Elikhadjiev, Mulkoyev) and 
Mr Baymurzayev (Alkhanov) following their disappearance 

409. T h e C o u r t no tes , firstly, tha t the fact t h a t these app l ican t s 
d i s a p p e a r e d on 16 F e b r u a r y 2004 e m e r g e d af ter t he admissibi l i ty 
decis ion in the p r e s e n t case , and t h a t t h a t decis ion de l imi t s the compass 
of the case b r o u g h t before it (see Guzzardi v. Italy, j u d g m e n t of 6 N o v e m b e r 
1980, Ser ies A no. 39, pp . 39-40, § 106, a n d If. v. the United Kingdom, 

j u d g m e n t of 8 Ju ly 1987, Scries A no. 121, p . 26, § 57) . T h e Cour t 
accordingly lacks jur isdic t ion to e x a m i n e or c o m m e n t on t he lawfulness 
of the a r r e s t and d e t e n t i o n of M r Khash iev and M r Baymurzayev by the 
Russ i an au tho r i t i e s . 

410. However , in the l ight of t he full j u r i sd i c t ion t h a t it enjoys once a 
case has been duly b r o u g h t before it (see De Wilde, Ooms and Versyp 
v. Belgium, j u d g m e n t of 18 J u n e 1971, Ser ies A no. 12, p . 29, § 49) , the 
C o u r t has found it necessary to ask the r e s p o n d e n t G o v e r n m e n t s for 
exp l ana t i ons in o rde r to shed light on t he d i s a p p e a r a n c e itself and those 
a p p l i c a n t s ' fate af ter t he i r i m p r i s o n m e n t in Russ ia (see p a r a g r a p h s 45 
and 100-03 above) . 

411 . Whi le it is t r u e t h a t the a t t a i n m e n t of the r e q u i r e d evidentiary-
s t a n d a r d m a y follow from the co-exis tence of sufficiently s t rong , c lear 
a n d concordan t inferences or u n r e b u t t e d p r e s u m p t i o n s (see Kaya 
v. Turkey, j u d g m e n t of 19 F e b r u a r y 1998, Reports 1998-1, p . 322, § 77), ' in 
view of t he in fo rma t ion provided by the r e s p o n d e n t G o v e r n m e n t s in the 
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ins t an t case and the a r g u m e n t s put forward by the app l i c an t s ' 
r e p r e s e n t a t i v e s , the C o u r t d i sce rns no p r i m a facie evidence ind ica t ing 
tha t the d i s a p p e a r a n c e in issue was the resu l t of an a r b i t r a r y ex t r ad i t i on 
o p e r a t i o n ca r r i ed out in secre t by t he a u t h o r i t i e s of the S t a t e s conce rned . 
Even so, t he C o u r t wishes to m a k e it c lear t ha t the credibi l i ty of the 
G o v e r n m e n t s ' s t a t e m e n t s is r educed by the fact t h a t the C o u r t was 
p r e v e n t e d from p e r f o r m i n g its tasks in Russ ia and q u e s t i o n i n g the two 
app l i can t s c o n c e r n e d (see p a r a g r a p h 504 below). 

112. In any event , the C o u r t concludes t h a t it has no jur isdic t ion , in 
t he con tex t of t h e p r e s e n t appl ica t ion , to cons ider the compla in t a l leging 
the unlawfulness of the d e t e n t i o n of M r Khash iev (Elikhadjiev, Mulkoyev) 
and M r Baymurzayev (Alkhanov) following the i r a r r e s t in Russ ia on 
19 F e b r u a r y 2004. 

(c) The alleged violation of Article 5 §§ 2 and 4 of the Convention 

413. T h e C o u r t r e i t e r a t e s tha t p a r a g r a p h 2 of Art ic le 5 con ta ins the 
e l e m e n t a r y sa fegua rd t h a t any pe r son a r r e s t e d should know why he is 
be ing depr ived of his l iber ty (see Conka, c i ted above, § 50) . T h i s is a 
m i n i m u m sa fegua rd aga ins t a r b i t r a r y t r e a t m e n t . Th i s provision is an 
in tegra l p a r t of t he s cheme of p ro tec t ion afforded by Ar t ic le 5: by v i r tue 
of p a r a g r a p h 2 any pe r son a r r e s t e d m u s t be told, in s imple , non- technica l 
l a n g u a g e t h a t he can u n d e r s t a n d , t he essent ia l legal a n d factual g rounds 
for his a r r e s t , so as to be ab le , if he sees fit, to apply to a cour t to cha l lenge 
its lawfulness in accordance wi th p a r a g r a p h 4. Whi ls t this in fo rmat ion 
mus t be conveyed "p rompt ly" , it need not be r e l a t ed in its e n t i r e t y by the 
a r r e s t i n g officer at t he very m o m e n t of t he a r r e s t . W h e t h e r t he con ten t 
and p r o m p t n e s s of the in fo rmat ion conveyed were sufficient is to be 
assessed in each case accord ing to its special f ea tu re s (see Fox, Campbell 
and Hartley v. the United Kingdom, j u d g m e n t of 30 Augus t 1990, Ser ies A 
no. 182, p . 19, § 40) . Anyone en t i t l ed to t ake p roceed ings to have the 
lawfulness of his d e t e n t i o n speedi ly dec ided canno t m a k e effective use of 
t h a t r ight unless he or she is p r o m p t l y and a d e q u a t e l y in formed of the 
reasons rel ied on to depr ive him of his l iber ty (see Van der Leer v. the 
Netherlands, j u d g m e n t of 21 F e b r u a r y 1990, Ser ies A no. 170-A, p. 13, § 28). 

414. In the i n s t an t case the C o u r t notes t h e r e is no call to exc lude the 
app l i can t s from the benef i t s of p a r a g r a p h 2, as p a r a g r a p h 4 m a k e s no 
d is t inc t ion b e t w e e n pe r sons depr ived of the i r l iber ty by a r r e s t and those 
depr ived of it by d e t e n t i o n (ibid.) . 

415. As Art icle 5 § 2 is the re fore appl icable in t he in s t an t case , the 
C o u r t no tes tha t t he app l i can t s were a r r e s t e d b e t w e e n 3 and 7 Augus t 
2002 (see p a r a g r a p h s 57-59 above) . It has a l r eady es tab l i shed t h a t the i r 
d e t e n t i o n wi th a view to ex t r ad i t i on b e g a n on 19 Augus t 2002 (see 
p a r a g r a p h 405 above) . T h e C o u r t m u s t t he re fo re assess w h e t h e r , from 
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t h a t d a t e , the app l i can t s were informed of th is d e t e n t i o n in accordance 
wi th the r e q u i r e m e n t s of Art ic le 5 § 2 of t he Conven t i on . 

416. It t r a n s p i r e s from the evidence before t he C o u r t t h a t t he first 
a t t e m p t to inform the app l i can t s t h a t ex t r ad i t i on p roceed ings had been 
b r o u g h t aga ins t t h e m was m a d e on 23 Augus t 2002 (sec p a r a g r a p h s 162, 
1 7 1 and 392 above) . Pr ior to t h a t d a t e the app l i can t s received in fo rmat ion 
abou t the i r d e t e n t i o n with a view to e x t r a d i t i o n only t h r o u g h r u m o u r s 
and , given t h e case ' s h igh m e d i a profi le, j o u r n a l i s t s (see p a r a g r a p h s 136, 
145, 176 and 183 above) . Even suppos ing t h a t M r D a r b a y d z e and 
Ms Nadare ishvi l i provided the app l i can t s wi th sufficient i n fo rma t ion on 
23 Augus t 2002 as to t he reason for the i r d e t e n t i o n since 19 Augus t 2002, 
in the specific con tex t of the p r e s e n t case a n in te rva l of four days m u s t be 
d e e m e d incompa t ib le wi th t he cons t r a in t s of t i m e imposed by the not ion 
of p r o m p t n e s s in Art ic le 5 § 2 (see Fox, Campbell and Hartley, c i ted above, 
pp. 19-20, §§ 41-43, a n d Murray v. the United Kingdom, j u d g m e n t of 
28 O c t o b e r 1994, Ser ies A no. 300-A, p. 33 , § 78). 

41 7. T h e C o u r t does not cons ider it necessary to e x a m i n e w h e t h e r the 
s t a t u s of t r a i n e e p rosecu to r enab led M r D a r b a y d z e and his co l leagues to 
act in the con tex t of this ex t r ad i t i on case . It mere ly observes t h a t they 
were i n s t ruc t ed by the c o m p e t e n t au tho r i t i e s at the P r o c u r a t o r - G e n e r a l ' s 
Office to go to the pr ison a n d inform the p r i sone r s t h a t ex t r ad i t i on 
p roceed ings had been b rough t aga ins t t h e m (see p a r a g r a p h s 162 and 176 
above) . W i t h i n the P r o c u r a t o r - G e n e r a l ' s Office the t r a i n e e p rosecu to r s in 
ques t i on were also responsib le for pe r fo rming var ious tasks in connec t ion 
wi th the ex t r ad i t ion case aga ins t the app l i can t s (see p a r a g r a p h s 162 and 
171 above) . N o t w i t h s t a n d i n g the i r s t a t u s wi th in the G e o r g i a n public 
service, and in the light of the funct ions e n t r u s t e d to t h e m , the C o u r t 
cons iders t h a t the ac t ions of t he t r a i n e e p rosecu to r s e n g a g e d the S ta t e ' s 
responsibi l i ty u n d e r the Conven t i on (see Assanidze v. Georgia [ G C ] , 
no. 71503/01 , § 146, E C H R 2004-11). 

418 . Un l ike t he app l i c an t s ' r e p r e s e n t a t i v e s , t h e C o u r t does not doubt 
tha t M r Darbaydze and his co l leagues visited the pr ison on 23 Augus t and 
13 S e p t e m b e r 2002. T h e s e visits were conf i rmed by severa l wi tnesses (see 
p a r a g r a p h s 162, 171 and 176 above) and , above all, a r e a t t e s t e d by-
e x t r a c t s from the " r eg i s t e r of r e q u e s t s to have a p r i soner b r o u g h t to the 
inves t iga t ion room" , s u b m i t t e d by the G e o r g i a n G o v e r n m e n t (see 
p a r a g r a p h 392 above) . T h e C o u r t m u s t t he re fo re e x a m i n e , for e a c h of 
those visits, w h e t h e r sufficient i n fo rma t ion was given to t he app l ican t s 
for the purposes of Art ic le 5 § 2 of the Conven t ion . 

419. It no tes , firstly, t h a t t he G o v e r n m e n t ' s submiss ions and the 
e x t r a c t s from the above -men t ioned reg i s te r a r e incons i s ten t wi th each 
o t h e r as r e g a r d s the n a m e s a n d n u m b e r of pe r sons me t by the t r a i n e e 
p rosecu to r s on 23 A u g u s t a n d 13 S e p t e m b e r 2002 (see p a r a g r a p h 392 
above) . T h e C o u r t cons iders it a p p r o p r i a t e to rely on the in fo rmat ion 
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con t a ined in the e x t r a c t s from the reg i s te r (a d o c u m e n t which is u p d a t e d 
daily by the pr i son a u t h o r i t i e s ) , which is in t u r n c o r r o b o r a t e d by 
s t a t e m e n t s from M r Bakashvi l i and M r Saydayev (see p a r a g r a p h s 187, 
190 and 192 above) . It conc ludes from those e x t r a c t s t h a t , on 23 Augus t 
2002, the t r a i n e e p rosecu to r s m e t M r Issaycv, M r K h a n c h u k a y e v , 
M r Azicv, M r S h a m a y e v and M r Khadjiev. O n 13 S e p t e m b e r 2002 they 
m e t M r Gelogayev, M r Adayev, M r K h a n c h u k a y e v , M r M a g o m a d o v , 
M r Khash iev and Mr Baymurzayev . 

420. T h u s , M r Margoshvi l i , M r Kush tanashv i l i and M r Vissilov were 
noi present at the two m e e t i n g s in tended to inform the applicants about 
t he ex t r ad i t i on p roceed ings agains t t h e m . 

4 2 1 . As to the app l i can t s met by the t r a i n e e p rosecu to r s , on 
23 Augus t 2002 only M r K h a n c h u k a y e v had an individual m e e t i n g wi th 
Mr D a r b a y d z c (see p a r a g r a p h 163 above) , and no lawyer or i n t e r p r e t e r 
was p resen t (see p a r a g r a p h s 162 and 171 above) . Accord ing to the 
record of tha t m e e t i n g , s igned only by M r Da rbaydzc and 
Ms Nadare i shv i l i , the l a t t e r visi ted t he appl icant " to ob ta in [from himj 
an e x p l a n a t o r y s t a t e m e n t conce rn ing his ex t r ad i t i on" . However , this 
s t a t e m e n t , d r a w n up in Russ ian by Ms Nadare ishvi l i a n d s igned by 
Mr D a r b a y d z c , m a k e s no m e n t i o n of ex t r ad i t ion p roceed ings . It 
con ta ins in fo rmat ion c o n c e r n i n g the iden t i ty of M r K h a n c h u k a y e v , w h o 
was known at t ha t t ime untici the n a m e of Khanoyev (ibid.), flic 
appl icant refused to sign t he s t a t e m e n t and the m i n u t e s of t he 
m e e t i n g , and dec la red tha t he would only provide exp l ana t i ons if his 
lawyer (and a n i n t e r p r e t e r , accord ing lo Mr Darbaydzc ) was p re sen t . 
Faced wi th this refusal , s u b s e q u e n t l y r e p e a t e d by the o t h e r app l i can t s 
in the inves t iga t ion room (Mr Shamayev , Mr Khadj iev, M r Issayev a n d 
M r Aziev) , M r Da rbaydze a n d his col league left the p r e m i s e s (see 
p a r a g r a p h 165 above) . 

422. H a v i n g r ega rd to those c i r c u m s t a n c e s , the C o u r t concludes t h a t , 
on 23 Augus t 2002, insufficient in format ion was provided to 
M r K h a n c h u k a y e v , M r Shamayev , M r Khadj iev, M r Issayev a n d M r Aziev, 
e i t he r c o n c e r n i n g the i r d e t e n t i o n in the contex t of ex t r ad i t i on 
p roceed ings or conce rn ing the accusa t ions b rough t agains t t h e m by the 
Russ ian au tho r i t i e s . 

423. O n 13 S e p t e m b e r 2002 a second visit by M r D a r b a y d z e , this t i m e 
a c c o m p a n i e d by Ms Khc r i anova , took place in the p re sence of 
M r Saydayev, a f reelance i n t e r p r e t e r h i red by the Min is t ry of Secur i ty in 
connec t ion with the c r imina l case agains t the app l i can t s (see 
p a r a g r a p h s 166, 189 a n d 192 above) , w h o was in t he pr i son inves t iga t ion 
room as a resu l t of a c o m b i n a t i o n of c i r c u m s t a n c e s (ibid.) or as a resul t of 
an a r r a n g e m e n t b e t w e e n M r Mskh i l adze and Mr Bakashvil i (see 
p a r a g r a p h 165 above) . M r Saydayev a g r e e d to provide a one-off service to 
M r D a r b a y d z e a n d act as i n t e r p r e t e r for h im. 
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424. T h e C o u r t es tab l i shed in Tbilisi t ha t , when in t roduc ing himself, 
M r Darbaydze informed M r Saydayev of his du t i e s and of the fact tha t he 
had come to mee t the appl ican ts "on account of ex t rad i t ion p roceed ings" 
(see p a r a g r a p h s 166 and 192 above) . W h e n the i n t e r p r e t e r asked what he 
was to in t e rp re t for the appl icants , M r Darbaydze asked that the appl icants 
provide h im with informat ion about the i r ident i ty . Since the appl icants 
refused, M r Darbaydze left the p remises . He did not give the appl icants any 
d o c u m e n t s (see p a r a g r a p h 192 above). Subsequent ly , since he was requi red 
to prove to his h ierarchical super iors that he had visited the appl icants on the 
da l e in issue, M r Darbaydze con tac ted Mr Saydayev (see p a r a g r a p h s 170 and 
195 above) and had him draw up an affidavit. In tha t certified documen t 
M r Darbaydze had the i n t e rp r e t e r a t t es t that he had informed the 
appl icants ol the ex t radi t ion proceedings against t hem. When lie appeared 
before the C o u r t in Tbilisi , M r Saydayev confi rmed M r Darbaydze ' s presence 
in the prison on 13 S e p t e m b e r 2002, but categorical ly denied tha t the la t te r 
had informed the appl ican ts of the ex t rad i t ion proceedings . Hav ing regard to 
all t he evidence in its possession, the Cour t considers that Mr Saydaycv's 
exp lana t ions for the e r roneous s t a t e m e n t in the affidavit, to the effect tha t 
the appl ican ts had been informed of the ex t rad i t ion proceedings , a re reliable 
(see p a r a g r a p h s 195-98 above) . 

425 . For the C o u r t , t he issue is not w h e t h e r the app l i can t s concluded 
or could have conc luded from var ious clues t h a t ex t r ad i t i ons proceedings 
were p e n d i n g aga ins t t h e m , or w h e t h e r M r Saydayev ought to have shown 
zeal in the contex t of a favour which he was providing unofficially to a 
S t a t e employee . T h e issue is w h e t h e r tha t employee himself, i n s t ruc t ed 
by his h ie ra rch ica l supe r io r s to pe r fo rm a specific task , p roper ly in formed 
the app l i can t s of t he fact t ha t they were be ing held on account of a r eques t 
for ex t r ad i t i on to Russ ia . T h e C o u r t has not over looked the fact t h a t it was 
impossible for Mr Da rbaydze to assess the accuracy of the i m p u g n e d 
i n t e r p r e t a t i o n in to C h e c h e n ; however , in the light of the respons ib le task 
e n t r u s t e d to him a n d the ser ious object ions t h a t the ques t ion of 
ex t r ad i t i on could have provoked a m o n g the app l i can t s , it was i n c u m b e n t 
on h im to p h r a s e his i n t e r p r e t a t i o n r eques t wi th me t i cu lousnes s and 
precis ion. T h e C o u r t no tes t h a t this was not t h e case . 

426. H a v i n g r e g a r d to the foregoing, the C o u r t concludes t ha t , d u r i n g 
the i r visits on 23 A u g u s t and 13 S e p t e m b e r 2002, the t r a i n e e p rosecu to r s 
from the G e o r g i a n P r o c u r a t o r - G e n e r a l ' s Office m e t only t en app l i can t s 
(see p a r a g r a p h s 418-20 above) , w h o did not receive sufficient in format ion 
wi th r ega rd to the i r d e t e n t i o n p e n d i n g ex t r ad i t i on for the purposes of 
Art ic le 5 § 2 of the C o n v e n t i o n . 

427. T h e G o v e r n m e n t do not d i spu te tha t the app l i c an t s ' lawyers were 
den ied access to the ex t r ad i t i on files. H a v i n g r ega rd to the a r g u m e n t 
rel ied on in this connec t ion by M r Mskh i l adze (see p a r a g r a p h 177 above) , 
the C o u r t has no doub t tha t the employees of the P r o c u r a t o r - G e n e r a l ' s 
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Office t hemse lves n e e d e d to car ry out a de ta i l ed e x a m i n a t i o n of the 
d o c u m e n t s s u b m i t t e d by the Russ ian a u t h o r i t i e s . However , th is g r o u n d 
does not in i tself justify refusing the app l i can t s all access to d o c u m e n t s 
which had di rec t r epe rcuss ions on the i r r igh ts and on which the exercise 
of the r e m e d y set out in Art ic le 5 § 4 of the Conven t i on was c o n t i n g e n t . 
T h e C o u r t does not accept t h e G o v e r n m e n t ' s a r g u m e n t t h a t , s ince t h e 
r ight not to be e x t r a d i t e d is not g u a r a n t e e d by the Conven t ion , it was not 
t he task of the P r o c u r a t o r - G e n e r a l ' s Office to g r a n t the app l i can t s access 
to the case files conce rn ing the i r ex t r ad i t i on (see p a r a g r a p h 395 above) . It 
po in t s ou t t h a t , while Art ic le 5 § 2 docs not r e q u i r e t h a t the case file in its 
en t i r e ly be m a d e avai lable to t he p e r s o n conce rned , the l a t t e r mus t 
none the l e s s receive sufficient in format ion so as lo be able to apply to a 
cour t for the review of lawfulness provided for in Art ic le 5 § 4 (see Fox, 
Campbell and Hartley, c i ted above, p . 19, § 40; a n d Conka, c i ted above, § 50) . 

428. In the light of the foregoing, the C o u r t concludes tha t t h e r e has 
been a violat ion of t he a p p l i c a n t s ' r igh t s u n d e r Art ic le 5 § 2 of the 
Conven t ion . 

429. Given t h a t finding, it does not cons ider it necessary to e x a m i n e 
also u n d e r Art ic le 6 § 3 M r Khadj iev 's compla in t u n d e r Art ic le 5 § 2 of 
the Conven t i on (see p a r a g r a p h 388 above) . 

430. W i t h r e g a r d to Mr Khadj iev 's compla in t conce rn ing the fai lure to 
provide an i n t e r p r e t e r d u r i n g q u e s t i o n i n g a t the civilian hospi ta l in 
Georg i a and the lack of in fo rmat ion about the accusa t ions m a d e aga ins t 
him by the G e o r g i a n a u t h o r i t i e s , the C o u r t no tes tha t these compla in t s 
a re not covered by the admiss ib i l i ty decision in this case , which 
d e t e r m i n e s the scope of the case b r o u g h t before it (see Guzzardt, c i ted 
above, pp. 39-40, § 106). As such it has no ju r i sd ic t ion to e x a m i n e t h e m . 

431 . W i t h r e g a r d to the compla in t u n d e r Art ic le 5 § 4 of t h e 
Conven t ion , the C o u r t no tes at the ou t se t t h a t , in t he ins tan t case , t he 
review of lawfulness r equ i r ed by this provision was not i nco rpora t ed in 
the d e t e n t i o n o r d e r s issued by the Russ ian cour t (see p a r a g r a p h 64, 
point 3, above) . T h o s e o rde r s w e r e decis ions to place the app l i can t s in 
d e t e n t i o n in the context of the c r imina l p roceed ings aga ins t t h e m in 
Russ ia ; having been recognised as enforceable in Georg ia , they 
r e p r e s e n t e d , t o g e t h e r wi th t he e x t r a d i t i o n r e q u e s t , t h e legal basis of t he 
app l i can t s ' d e t e n t i o n p e n d i n g e x t r a d i t i o n (see p a r a g r a p h s 404-05 above) . 
As the p r o c e d u r e provided for in Art ic le 5 § 4 r equ i r e s t h a t the individual 
conce rned be given g u a r a n t e e s a p p r o p r i a t e to the kind of depr iva t ion of 
l iber ty in ques t ion (see De Wilde, Ooms and Versyp, c i ted above, pp . 40-41 , 
§ 76), tin- Russ ian o rde r s , issued for the purposes of Art ic le 5 § 1 (c), 
cannot be cons t rued as inc lud ing a review, u n d e r G e o r g i a n law, of t he 
lawfulness of t he app l i c an t s ' d e t e n t i o n p e n d i n g ex t r ad i t i on . 

432. T h e C o u r t has a l r eady concluded t h a t t he app l i can t s were not 
informed tha t they were be ing d e t a i n e d p e n d i n g ex t r ad i t i on and t h a t 
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they were given no m a t e r i a l from the case file. T h o s e facts in t hemse lves 
m e a n t tha t the i r r ight to appea l aga ins t t ha t d e t e n t i o n was depr ived of all 
s u b s t a n c e . 

433 . In those c i r c u m s t a n c e s the C o u r t does not cons ider it necessary to 
d e t e r m i n e w h e t h e r the r e m e d i e s avai lable u n d e r G e o r g i a n law could have 
offered the app l i can t s sufficient g u a r a n t e e s for the pu rposes of Art ic le 5 
§ 4 of the Conven t ion . 

434. T h e C o u r t concludes t h a t t h e r e has been a violat ion of Art icle 5 
§ 4 of t he Conven t ion . 

IV. ALLEGED V I O L A T I O N BY G E O R G I A O F ARTICLE 13 O F T H E 
C O N V E N T I O N TAKEN IN C O N J U N C T I O N W I T H ARTICLES 2 
AND 3 

435 . T h e C o u r t no tes t h a t , on 5 N o v e m b e r 2002, it dec ided to e x a m i n e 
o f i t s own mot ion , u n d e r Art ic le 5 §§ 1, 2 and 4 of t he Conven t i on - which 
is t he lex specialis in m a t t e r s of d e t e n t i o n - the c o m p l a i n t s conce rn ing 
ex t r ad i t i on s u b m i t t e d by the app l i can t s u n d e r Ar t ic les 6 a n d 13 (see 
p a r a g r a p h 16 above) . All of the compla in t s were dec la red admiss ib le on 
16 S e p t e m b e r 2003. In the submiss ions on the m e r i t s , Ms M u k h a s h a v r i a 
r e i t e r a t e d tha t the app l i c an t s ' c o m p l a i n t s were based not only on Article 5 
of t he C o n v e n t i o n , bu t a lso on Ar t ic le 13. 

436. T h e C o u r t po in t s out t h a t , in the p e r f o r m a n c e o f i t s task , it is free 
to a t t r i b u t e to the facts of t he case , as found to have been es tab l i shed on 
the evidence before it, a c h a r a c t e r i s a t i o n in law different from tha t given 
by the appl ican t or, if need be, to view the facts in a different m a n n e r (see 
Camenzind v. Switzerland, j u d g m e n t of 16 D e c e m b e r 1997, Reports 1997-VIII, 
pp . 2895-96, § 50). H a v i n g sought to es tab l i sh the facts in Tbil isi and 
having r ega rd to the i n fo rma t ion in its possession, the C o u r t cons iders it 
a p p r o p r i a t e to e x a m i n e the admiss ib le compla in t s also from the 
perspec t ive of Art ic le 13 of t he C o n v e n t i o n , which r eads : 

"Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity." 

/. The parties' submissions 

437. T h e a p p l i c a n t s ' r e p r e s e n t a t i v e s a l leged that the ex t r ad i t ed 
app l i can t s l e a rned of the i r e x t r a d i t i o n before be ing dr iven to the a i rpor t . 
As t he ex t r ad i t i on o rde r s of 2 O c t o b e r 2002 had not been served on t h e m , 
t h e y h a d b e e n depr ived of t h e possibil i ty of b r ing ing the i r compla in t s 
u n d e r Ar t ic les 2 and 3 of the C o n v e n t i o n before a cour t . In add i t ion , the 
e x t r a d i t i o n o rde r s were not se rved on the app l i c an t s ' lawyers before the 



274 SHAMAYEV AND OTHERS v. GEORGIA AND RUSSIA JUDGMENT 

d o m e s t i c cou r t s . T h e l a t t e r l ea rned by chance on 3 O c t o b e r 2002 t h a t t he 
ex t r ad i t i ons were i m m i n e n t . 

438. T h e a p p l i c a n t s ' r e p r e s e n t a t i v e s a d d e d t h a t , in ex t r ad i t i on 
m a t t e r s , G e o r g i a n legis lat ion was vague and did not provide g u a r a n t e e s 
aga ins t a r b i t r a r i n e s s . T h e r e was no jud ic ia l r e m e d y aga ins t ex t r ad i t i on 
o rde r s , which were issued by the P r o c u r a t o r - G e n e r a l ac t ing wi th full 
a u t o n o m y . 

439. M r Khadj iev also compla ined in his appl ica t ion form (see 
p a r a g r a p h 235 above) tha t his ex t r ad i t i on had been dec ided wi thou t t he 
i n t e rven t ion of a cour t . H e rel ied on Ar t ic le 2 § 1 and Art ic le 4 of Protocol 
No. 4. 

440. At t he admiss ibi l i ty h e a r i n g the G e o r g i a n G o v e r n m e n t s l a t ed 
that the mere fact t ha t the app l i can t s had not been informed of the 
ex t r ad i t i on o rde r s did not as such enta i l any violat ion of the i r r ights 
u n d e r the Conven t ion . T h e ) subsequen t ly a m e n d e d this posi t ion and 
a l leged t h a t , a l t h o u g h the G e o r g i a n C C P did not impose an obl iga t ion on 
the P r o c u r a t o r - G e n e r a l ' s Office to serve an ex t r ad i t i on o rde r on the 
pe r son conce rned , t he app l i can t s had been informed on 23 Augus t a n d 
13 S e p t e m b e r 2002 of the ex t r ad i t i on p roceed ings by M r Da rbaydze and 
of the ex t r ad i t i on o r d e r s of 2 O c t o b e r 2002 by Mr Mskh i l adze . This version 
of events was conf i rmed by M r Darbaydze and Mr Mskh i l adze d u r i n g the 
p roceed ings in Tbilisi . 

4 4 1 . Duly in fo rmed , the app l i can t s had ra ised no compla in t s u n d e r 
Ar t ic les 2 and 3 of the C o n v e n t i o n , in re l iance on Art ic le 42 § 1 of the 
C o n s t i t u t i o n a n d Art ic le 259 § 4 of the C C P , e i t he r before the 
P r o c u r a t o r - G e n e r a l ' s Office or before a cour t . T h e G o v e r n m e n t 
cons ide red tha t the above -men t ioned provisions g u a r a n t e e d the r ight to 
a r e m e d y aga ins t an ex t r ad i t i on o rde r . T h u s , t h r e e app l i can t s aga ins t 
w h o m e x t r a d i t i o n o r d e r s h a d b e e n issued on 28 N o v e m b e r 2002 had used 
this r ight and had succeeded in hav ing execu t ion of those o rde r s s tayed 
(see p a r a g r a p h s 84 et seq. above) . In add i t ion , the G o v e r n m e n t d r ew the 
C o u r t ' s a t t e n t i o n to the G e o r g i a n S u p r e m e C o u r t ' s j u d g m e n t \\\Aliev and 
c la imed t h a t , had the app l i can t s so wished, they, like M r Aliev, could have 
a s se r t ed the i r r igh ts before the d o m e s t i c cour t s . 

442. T h e G e o r g i a n G o v e r n m e n t s u b m i t t e d a draf t new Code of 
C r i m i n a l P r o c e d u r e , which was u n d e r p r e p a r a t i o n and which provided 
more s u b s t a n t i a l g u a r a n t e e s to individuals aga ins t w h o m ex t rad i t ion 
m e a s u r e s were pend ing . 

2. The Court's assessment 

443. T h e C o u r t has a l r eady conc luded , u n d e r Art ic le 5 § 2 of t he 
Conven t ion , t h a t , pr ior to 2 O c t o b e r 2002, the app l i can t s were not 
in formed of t he ex t r ad i t i on p roceed ings and tha t they w e r e not g r a n t e d 
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access to the case files s u b m i t t e d by the Russ ian a u t h o r i t i e s (see 
p a r a g r a p h 428 above) . It the re fore needs to be e x a m i n e d w h e t h e r the 
ex t r ad i t i on o rde r s aga ins t five of t h e m , issued on 2 O c t o b e r 2002, were 
served on the app l i can t s so tha t they could ra ise the i r c o m p l a i n t s u n d e r 
Art ic les 2 and 3 of t he Conven t i on before a "na t iona l au tho r i t y " . 

444. T h e C o u r t r e i t e r a t e s t h a t , n o t w i t h s t a n d i n g the t e r m s of Art ic le 13 
read l i terally, the ex i s t ence of an ac tua l b r each of a n o t h e r provision of the 
C o n v e n t i o n (a " s u b s t a n t i v e " provision) is not a p r e r e q u i s i t e for the 
appl ica t ion of the Art ic le (see Klass and Others v. Germany, j u d g m e n t of 
6 S e p t e m b e r 1978, Series A no. 28, p. 29, § 64) . It g u a r a n t e e s the 
avai labi l i ty a t t he na t iona l level of a r e m e d y to enforce - and hence to 
al lege non-compl iance with - the subs tance of the Conven t ion r igh ts and 
f reedoms in w h a t e v e r form they migh t h a p p e n to be secured (sec Lilhgmv 
and Others v. the United Kingdom, j u d g m e n t of 8 Ju ly 1986, Ser ies A no. 102, 
p . 74, § 205). However , Ar t ic le 13 canno t r easonab ly be i n t e r p r e t e d so as to 
r e q u i r e a r e m e d y in domes t i c law in respec t of any supposed gr ievance 
u n d e r the Conven t ion tha t an individual may have , no m a t t e r how 
u n m e r i t o r i o u s his compla in t m a y be : t he g r i evance m u s t be an a r g u a b l e 
one in t e r m s of the Conven t i on (see Leander v. Sweden, j u d g m e n t of 
26 M a r c h 1987, Ser ies A no. 1 16, p. 29, § 77 (a)) . 

445 . In the ins tan t case , given the legi t imacy of the app l i c an t s ' fears 
(see p a r a g r a p h 340 above) and the C o u r t ' s cons ide ra t ions as to the 
c i r c u m s t a n c e s in which the i r ex t r ad i t i on took p lace , the compla in t s 
u n d e r Art ic les 2 a n d 3 of the Conven t i on canno t be cons ide red as not 
a rguab l e on the m e r i t s (see Boyle and Rice v. the United Kingdom, j u d g m e n t 
of 27 Apri l 1988, Ser ies A no. 131, p . 23, § 52) . Accordingly, Ar t ic le 13 is 
appl icable in the i n s t a n t case . I n d e e d , t h e r e was no d i s p u t e on th is point 
before t he C o u r t . 

446. Ar t ic le 13 r e q u i r e s the provision of a d o m e s t i c r e m e d y al lowing 
the c o m p e t e n t "na t iona l a u t h o r i t y " bo th to deal wi th the subs t ance of 
the re levant C o n v e n t i o n compla in t a n d to g r a n t a p p r o p r i a t e relief (see 
Soering, c i ted above , p . 47 , § 120, a n d Vilvarajah and Others, c i ted above, 
p. 39, § 122). However , it does not go so far as to r e q u i r e any pa r t i cu l a r 
form of r emedy , C o n t r a c t i n g S t a t e s be ing afforded a m a r g i n of d iscre t ion 
in confo rming to the i r ob l iga t ions u n d e r this provision. Nor does the 
effectiveness of a r e m e d y for the purposes of Art ic le 13 d e p e n d on the 
c e r t a i n t y of a favourable o u t c o m e for t he app l i can t (see Swedish Engine 
Drivers' Union v. Sweden, j u d g m e n t of 6 F e b r u a r y 1976, Ser ies A no. 20, 
p. 18, § 50) . In c e r t a i n c i r c u m s t a n c e s the a g g r e g a t e of r e m e d i e s provided 
by na t iona l law may satisfy the r e q u i r e m e n t s of Art ic le 13 (see Jahari, c i ted 
above, § 48). 

447. T h e r e m e d y r e q u i r e d by Art ic le 13 mus t be "effect ive" in prac t ice 
as well as in law, in p a r t i c u l a r in the sense tha t its exerc ise m u s t not be 
unjustif iably h inde red by the ac ts or omiss ions of t he a u t h o r i t i e s of the 



276 SHAMAYEV AND OTHERS v. GEORGIA AND RUSSIA JUDGMENT 

r e s p o n d e n t S t a l e (see Aksoy v. Turkey, j u d g m e n t of 18 D e c e m b e r 1996, 
Reports 1996-VI, p. 2286, § 95) . 

448 . T h e C o u r t cons iders il i m p o r t a n t to point out t h a t a n app l i can t ' s 
compla in t a l leg ing tha t his or he r ex t r ad i t i on would have c o n s e q u e n c e s 
c o n t r a r y to Art ic les 2 and 3 of the Conven t i on mus t impera t ive ly be 
subject to close sc ru t iny by a "na t iona l a u t h o r i t y " (see , mutatis mutandis, 
Chahal, c i ted above, p. 1855, § 79, and p. 1859, § 96, a n d Jabari, c i ted 
above, § 39) . 

449. In the in s t an t case , the C o u r t notes t h a t , a l t e r the in s t an t 
appl ica t ion had been lodged, the G e o r g i a n G o v e r n m e n t wai ted more 
t h a n a yea r before a l leg ing t h a t the ex t r ad i t i on o rde r s of 2 O c t o b e r 2002 
had been sen t to t he a p p l i c a n t s ' lawyers . T h e l e t t e r which M r Mskh i l adze 
a l legedly sent t h e m d u r i n g the day of 2 O c t o b e r 2002 was not s u b m i t t e d to 
t he C o u r t unt i l the individual in ques t i on was h e a r d in Tbilisi (see 
p a r a g r a p h 178 above) . T h e C o u r t is not p e r s u a d e d by the G o v e r n m e n t ' s 
a r g u m e n t , since it has not been co r robo ra t ed by o t h e r evidence a n d 
m a t e r i a l in its possession. 

450. In the first place t he C o u r t notes t h a t , at the admiss ibi l i ty 
h e a r i n g , t h e G e o r g i a n G o v e r n m e n t s t a t e d t h a t the failure to serve the 
e x t r a d i t i o n o rde r s on t he app l i can t s did not en ta i l a violat ion of the 
Conven t ion . La te r , they ag reed with Mr Mskhi lad/ .e ' s c la im thai the 
a p p l i c a n t s ' lawyers h a d b e e n notified in d u e t ime by t e l ephone a n d in 
wr i t ing . M r Mskhi ladze m a i n t a i n e d before the C o u r t tha t he had given 
the l e t t e r of notif icat ion to M r D a r b a y d z e , who had t aken it to the 
lawyers ' office (see p a r a g r a p h 178 above) . M r Da rbaydze h imsel f t h o u g h t 
tha t he r e m e m b e r e d go ing to t h e office for tha i purpose (see 
p a r a g r a p h 168 above) . 

4 5 1 . T h e fact tha t the G o v e r n m e n t c h a n g e d the i r inil ial posi t ion and 
a d o p t e d a n o t h e r , d i amet r i ca l ly opposed , posi t ion, and tha t M r Da rbaydze 
was r e luc t an t lo confirm M r Mskh i l adze ' s s t a t e m e n t s w i thou t r e se rva t ion , 
cas ts se r ious doubt on the credibi l i ty of the a r g u m e n t developed by the 
G o v e r n m e n t following the admiss ib i l i ty h e a r i n g . 

452. T h e C o u r t also notes tha t the s i g n a t u r e conf i rming receipt of the 
d i spu t ed l e t t e r of not i f icat ion is pract ica l ly illegible a n d t h a t it has not 
been recognised by any of t he a p p l i c a n t s ' t h r e e lawyers as be ing t h a t of a 
pe r son work ing in the i r office (see p a r a g r a p h 213 above) . T h e l a t t e r 
u n a n i m o u s l y den ied the G o v e r n m e n t ' s submiss ion a n d a r g u e d t h a t they 
were never in formed of the ex t r ad i t i on o r d e r s aga ins t the i r c l ients ( ibid.) . 
T h e c i r c u m s t a n c e s in which Mr Gabaydze l ea rned of the i m m i n e n c e of 
this m e a s u r e (see p a r a g r a p h 214 above) a n d his unsuccessful a t t e m p t s to 
ob ta in fu r the r in fo rmat ion from the P r o c u r a t o r - G e n e r a l ' s Office a r e 
conf i rmed by the news bul le t in b roadcas t at 1 1 p .m. on the Rustavi -2 
television channe l (see p a r a g r a p h 216 above) . C o n t r a r y to wha t the 
G o v e r n m e n t seem to be a s se r t i ng , the record ing of this p r o g r a m m e 
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conf i rms tha t t he lawyer did not know the exact n u m b e r a n d n a m e s of the 
app l i can t s who were likely to be e x t r a d i t e d , t h a t he did not know w h e n the 
decision had been t a k e n a n d was u n a w a r e of the s t a t e of p rog res s of the 
e x t r a d i t i o n p roceed ings . It is c lear from his television in te rv iew t h a t he 
went to Rustavi-2 wi th t he i n t en t ion of d e n o u n c i n g publicly t he h idden 
a n d secre t n a t u r e of those p roceed ings . 

453 . Moreover , the C o u r t a t t a c h e s weight to the s t a t e m e n t s m a d e by 
the pr i son w a r d e n s h e a r d in Tbil is i , who had not been informed in advance 
of the p r i s o n e r s ' i m m i n e n t ex t r ad i t i on and had the re fo re been puzzled as 
to why a revolt had b roken out in cell no. 88 (see p a r a g r a p h s 145, 147 in 

fine, 154 and 156 above) . Even M r Dalakishvi l i , who was normal ly 
respons ib le for p r e p a r i n g p r i sone r s ' t r ans fe r s and in fo rming t h e m of 
d e v e l o p m e n t s , was u n a w a r e tha t the app l i can t s were d u e to be removed 
(see p a r a g r a p h 154 above) . It is c lear from the wi tness s t a t e m e n t s in 
q u e s t i o n t h a t only t he pr i son governor a n d t h r e e o t h e r employees of the 
pr ison a d m i n i s t r a t i o n were aware of the ope ra t i on which was be ing 
p r e p a r e d (see p a r a g r a p h s 145 and 148 above) . 

454. In t he C o u r t ' s opinion, such a n e n f o r c e m e n t p r o c e d u r e c a n n o t be 
r e g a r d e d as t r a n s p a r e n t and hard ly d e m o n s t r a t e s tha t t he c o m p e t e n t 
a u t h o r i t i e s took s t eps to p ro tec t the app l i can t s ' r ight to be in fo rmed of 
t h e e x t r a d i t i o n m e a s u r e aga ins t t h e m . 

455. In the light of the evidence in its possession, t he C o u r t cons iders it 
e s t ab l i shed t h a t the app l i can t s d e t a i n e d in Pr ison no. 5 l e a rned t h a t it was 
p robab le t h a t some of the i r n u m b e r w e r e to be i m m i n e n t l y e x t r a d i t e d only 
w h e n w a t c h i n g the television in te rv iew given by M r G a b a y d z e on the 
even ing of 3 O c t o b e r 2002 (see p a r a g r a p h s 98, 124, 152 a n d 216 above) . 
T h e lawyer a l leged tha t he h a d b e e n informed t h a t an ex t r ad i t ion 
o p e r a t i o n was being p r e p a r e d by a friend who worked in t he Min i s t ry of 
Secur i ty . T h e app l i can t s rea l i sed t h a t th is in fo rma t ion was a c c u r a t e w h e n , 
a few hours la ter , the pr ison a u t h o r i t i e s asked t h e m to leave the cell, 
j m t t i n g forward fictitious reasons (see p a r a g r a p h 378 above) . 

456. As to M r Adayev, the fifth pe r son included in the ex t r ad i t i on 
m e a s u r e , he was a t t ha t t i m e d e t a i n e d in the pr ison in f i rmary and , 
unl ike the o t h e r app l i can t s , did not even have access to the cursory 
in fo rma t ion b roadcas t on t he television news p r o g r a m m e in ques t ion . 

457. H a v i n g r ega rd to t he a b o v e - m e n t i o n e d c i r c u m s t a n c e s , the C o u r t 
c a n n o t accept t he G e o r g i a n G o v e r n m e n t ' s a s se r t ion tha t t he app l i c an t s ' 
lawyers received a t e l ephone call from M r Mskh i l adze d u r i n g the day of 
2 O c t o b e r 2002 and t h a t t he e x t r a d i t i o n o rde r s conce rn ing the i r cl ients 
were served on t h e m . T h e fact t h a t t he app l i can t s themse lves were not 
in formed of those decis ions is not in d i spu t e b e t w e e n the pa r t i e s . 

458 . In those c i r c u m s t a n c e s it is hard ly necessary to r e i t e r a t e t h a t , in 
o r d e r to cha l l enge an ex t r ad i t i on o r d e r on the basis of Art ic le 42 § 1 of the 
C o n s t i t u t i o n and Art ic le 259 § 4 of t h e C C P (see t he G o v e r n m e n t ' s 
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submiss ions ) , t he app l i can t s or the i r lawyers would have had to have 
sufficient in format ion , served officially and in good t ime by the 
c o m p e t e n t a u t h o r i t i e s (see Bozano, c i ted above, pp. 25-26, § 59) . 
Accordingly, the G o v e r n m e n t do not have g r o u n d s for cr i t ic is ing the 
a p p l i c a n t s ' lawyers for failing to lodge an appea l aga ins t a m e a s u r e 
whose ex is tence they l ea rned of only t h r o u g h a leak from inside t he S t a t e 
a d m i n i s t r a t i o n . 

459. F u r t h e r m o r e , even suppos ing tha t , in sp i le of a very l imi ted space 
of t i m e , t he four app l i can t s held in Pr ison no. 5 could, at least in theory, 
have appl ied to a cour t af ter w a t c h i n g the 11 p .m. news b roadcas t on 
3 O c t o b e r 2002, the C o u r t no tes tha t they were effectively depr ived of 
t h a t possibil i ty given the i r d e t e n t i o n in condi t ions of isolat ion and the 
d ismissa l of the i r r eques t to have the i r lawyers s u m m o n e d (see 
p a r a g r a p h s 124 and 135 above) . 

460. It is not the C o u r t ' s task to d e t e r m i n e in abslracto the t i m e tha i 
should e lapse be tween the adop t ion of an ex t r ad i t i on o rde r and its 
e n f o r c e m e n t . However , w h e r e the a u t h o r i t i e s of a S t a t e h a s t e n to h a n d 
over an individual to a n o t h e r S t a t e two days af ter the d a t e on which the 
o rde r was issued, they have a d u t y to act wi th even g r e a t e r p r o m p t n e s s 
and exped i t ion to enab le t he pe r son conce rned to have his or her 
compla in t u n d e r Art ic les 2 and 3 s u b m i t t e d lo i n d e p e n d e n t and 
r igorous sc ru t iny a n d have en fo rcemen t of the i m p u g n e d m e a s u r e 
s u s p e n d e d (see Jabari, c i ted above, § 50). T h e C o u r t finds it 
unaccep t ab l e for a pe r son to lea rn tha t he is to be e x t r a d i t e d only 
m o m e n t s before be ing t a k e n to the a i rpo r t , w h e n his reason for fleeing 
the receiving c o u n t r y has been his fear of t r e a t m e n t con t r a ry to Art ic le 2 
or Art ic le 3 of the Conven t ion . 

461 . Accordingly, t h e C o u r t conc ludes tha t n e i t h e r the app l i can t s 
e x t r a d i t e d on 4 O c t o b e r 2002 nor the i r lawyers were informed of the 
ex t r ad i t ion o rde r s issued in respec t of the app l i can t s on 2 O c t o b e r 2002, 
and tha t the c o m p e t e n t au tho r i t i e s unjust if iably h i n d e r e d the exerc ise of 
the right of appea l t h a t might have been avai lable to t h e m , at least 
theore t ica l ly . 

462. H a v i n g r e g a r d to tha t finding, the C o u r t does not cons ider it 
necessa ry to dea l wi th t he ques t ion of the effectiveness of the r e m e d y 
which , accord ing to the G o v e r n m e n t , a cour t could have offered t he 
app l i can t s u n d e r Art ic le 42 § 1 of t he C o n s t i t u t i o n and Art ic le 259 § 4 of 
t he C C P . It mere ly no tes t h a t those provisions (see p a r a g r a p h s 253 and 
254 above) , t he only t ex t s on which the app l i can t s could have based the i r 
appea l , a r e worded in excessively g e n e r a l t e r m s and do not specify any 
ru les gove rn ing the use of this r e m e d y or ind ica te before which cour t and 
wi th in which per iod such an a p p e a l m u s t be lodged. Moreover , no o t h e r 
domes t i c provision sets out the p r o c e d u r e for i ssuing a n d execu t ing an 
ex t r ad i t i on o r d e r m a d e by the P r o c u r a t o r - G e n e r a l . 



SHAMAYEV AND OTHERS v. GEORGIA AND RUSSIA JUDGMENT 279 

463 . Th i s s i tua t ion was descr ibed as a " s h o r t c o m i n g " by the Geo rg i an 
S u p r e m e C o u r t w h e n e x a m i n i n g the Aliev case , r e f e r r ed to by the 
G o v e r n m e n t (see p a r a g r a p h 258 above) . W h e n h e a r d by the C o u r t , 
M r Gabr i ch idze , M r Mskhi ladze and M r D a r b a y d z e also acknowledged 
t h a t , a p a r t from Aliev, they were u n a w a r e of o t h e r cases in which the 
domes t ic - law provisions enab l ing an ex t r ad i t ion o r d e r to be cha l lenged 
before t he cour t s had been used (sec p a r a g r a p h s 169, 176 a n d 185 
above) . T h e fo rmer G e o r g i a n P r o c u r a t o r - G e n e r a l has s t rongly 
e m p h a s i s e d the need for re form of the domes t i c legis lat ion on ex t r ad i t ion . 

464. T h e C o u r t does not sha re the G o v e r n m e n t ' s opinion t h a t , had the 
e x t r a d i t e d app l i can t s so wished, they could have a s s e r t e d the i r r igh ts 
before the d o m e s t i c cou r t s in the s a m e way as M r Aliev. It no tes t h a t the 
j u d g m e n t m Aliev, de l ivered on 28 O c t o b e r 2002 by the G e o r g i a n S u p r e m e 
C o u r t , occur red only af ter t he in s t an t appl ica t ion h a d been c o m m u n i c a t e d 
to the G o v e r n m e n t a n d did not involve any a c k n o w l e d g m e n t of the al leged 
violat ions of t he r igh t s of those conce rned (see, mutatis mutandis, Burdov 
v. Russia, no. 59498/00, § 31 , E C H R 2002-111). T h a t p r e c e d e n t , which 
in t roduced in prac t ice a jud ic ia l r e m e d y aga ins t ex t r ad i t i on decisions 
t a k e n by the P r o c u r a t o r - G e n e r a l , enab led M r Gelogayev, M r Khash iev 
and Mr Baymurzayev to cha l l enge the decision to h a n d t h e m over to the 
Russ ian a u t h o r i t i e s , t a k e n on 28 N o v e m b e r 2002 (see p a r a g r a p h 84 
above) . Th i s m a k e s no difference to the f inding tha t M r Shamayev , 
M r Adayev, M r Aziev, M r Khadj iev a n d M r Vissi tov, e x t r a d i t e d on 
4 O c t o b e r 2002, h a d no oppo r tun i t y to submi t the i r c o m p l a i n t s u n d e r 
Ar t ic les 2 and 3 of t he Conven t ion to a na t i ona l a u t h o r i t y . 

465. As to the provisions of t he new Code of C r i m i n a l P r o c e d u r e , these 
have not yet been enac t ed and , in any event , they could not provide 
sufficient sat isfact ion to those app l i can t s who have a l ready been 
e x t r a d i t e d . 

466. In conclusion, the r e q u i r e m e n t s of Art ic le 13 of the Conven t ion 
have b e e n b r e a c h e d in respect of the five app l i can t s w h o w e r e e x t r a d i t e d 
on 4 O c t o b e r 2002. 

467. H a v i n g r ega rd to this finding, the C o u r t cons iders t h a t it is not 
necessary to e x a m i n e the s a m e compla in t by M r Khadjiev u n d e r Art ic le 2 
§ 1 of the Conven t i on and Art ic le 4 of Protocol No. 4. 

V. ALLEGED V I O L A T I O N O F ARTICLE 34 O F T H E C O N V E N T I O N 
BY G E O R G I A 

468. H a v i n g r ega rd to t he o r d e r of events as set out in p a r a g r a p h s 5 to 
12 above, t he C o u r t has dec ided to raise of i ts own mot ion the ques t ion of 
Georg i a ' s compl i ance wi th its obl igat ion u n d e r Art ic le 34 of the 
Conven t ion , which r eads : 
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"The Court may receive applications from any person, non-governmental 
organisation or group of individuals claiming to be the victim of a violation by one of 
the High Contracting Parties of the rights set forth in the Convention or the Protocols 
thereto. The High Contracting Parties undertake not to hinder in any way the effective 
exercise of this right." 

469. Ru le 39 of the Rules of C o u r t provides : 

"1. The Chamber or, where appropriate, its President may, at the request of a party 
or of any other person concerned, or of its own motion, indicate to the parties any 
interim measure which it considers should be adopted in the interests of the parties or 
of the proper conduct of the proceedings before it. 

2. Notice of these measures shall be given to the Commit tee of Ministers. 

3. The Chamber may request information from the parties on any mat ter connected 
with the implementation of any interim measure it has indicated." 

470. T h e obl igat ion in Art ic le 34 not to in te r fe re wi th a n individual ' s 
effective exercise of the r ight to submi t and p u r s u e a compla in t before the 
C o u r t confers upon an appl icant a r ight of a p r o c e d u r a l n a t u r e - which can 
be a s se r t ed in Conven t i on p roceed ings - d i s t ingu i shab le from the 
subs t an t ive r igh ts set out u n d e r Sect ion I of the Conven t i on or its 
Protocols (see Cruz Varas and Others, c i ted above, pp. 35-36, § 99, and 
Akdivar and Others v. Turkey, j u d g m e n t of 16 S e p t e m b e r 1996, Reports 
1996-IV, p. 1218, § 103). 

4 7 1 . It is of the u t m o s t i m p o r t a n c e for the effective o p e r a t i o n of the 
sys tem of individual pe t i t ion i n s t i t u t ed by Art ic le 34 t h a t app l i can t s or 
po ten t i a l app l i can t s a r e able to c o m m u n i c a t e freely wi th the C o u r t 
wi thou t be ing subjec ted to any form of p re s su re from the a u t h o r i t i e s to 
w i t h d r a w or modify the i r compla in t s . T h e express ion "any form of 
p r e s s u r e " mus t be t a k e n to cover not only d i rec t coercion and f lagrant 
acts of i n t imida t ion of app l i can t s or po ten t i a l app l i can t s or the i r families 
or legal r e p r e s e n t a t i v e s bu t also o t h e r i m p r o p e r indi rec t ac ts or con tac t s 
des igned to d i s suade or d i scourage t h e m from p u r s u i n g a Conven t i on 
r e m e d y (sec, in pa r t i cu l a r , mutatis mutandis, Kurt v. Turkey, j u d g m e n t of 
25 M a y 1998, Reports 1998-III, pp. 1192-93, §§ 159-60, a n d Sarli v. Turkey, 
no. 24490/94, §§ 85-86, 22 May 2001). 

472. T h e exercise of the r igh t of appl ica t ion g u a r a n t e e d by Art ic le 34 
of the Conven t ion does not , as such , have suspensive effect in d o m e s t i c 
law, and , in pa r t i cu l a r , has no suspens ive effect on the execu t ion of an 
a d m i n i s t r a t i v e or judic ia l decision. T h e issue of w4iether the fact t ha t a 
.Slate has failed to comply wi th an indica t ion from the C o u r t , dec ided 
u n d e r Ru le 39, m a y be r e g a r d e d as a violat ion of its obl igat ion u n d e r 
Art ic le 34 of t he C o n v e n t i o n mus t be assessed in the light of t he 
p a r t i c u l a r c i r c u m s t a n c e s of the case . 

473. T h e C o u r t has recen t ly r e i t e r a t e d t h a t , w h e r e t h e r e is p lausibly 
a s s e r t e d to be a risk of i r r e p a r a b l e d a m a g e to t he en joyment by t h e 
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app l ican t of one of t he core r igh ts u n d e r t he Conven t ion , t he object of a n 
i n t e r im m e a s u r e is to m a i n t a i n t he s t a t u s q u o p e n d i n g the C o u r t ' s 
d e t e r m i n a t i o n of t he jus t i f ica t ion for the m e a s u r e . As such , be ing 
i n t e n d e d to en su re the con t inued ex i s tence of the m a t t e r t h a t is the 
subject of the app l ica t ion , the i n t e r i m m e a s u r e goes to t he s u b s t a n c e of 
the Conven t i on compla in t . As far as t he appl ican t is conce rned , the 
resul t t ha t he or she wishes to achieve t h r o u g h the app l i ca t ion is the 
p r e se rva t i on of t he a s s e r t e d Conven t i on r ight before i r r e p a r a b l e d a m a g e 
is done to it. C o n s e q u e n t l y , the i n t e r i m m e a s u r e is sough t by the 
app l i can t , and g r a n t e d by the C o u r t , in o r d e r to faci l i ta te t he "effective 
exe rc i se" of t he r ight of individual pe t i t ion u n d e r Ar t ic le 34 of the 
Conven t i on in the sense of p r e se rv ing the subject m a t t e r of the 
appl ica t ion w h e n t h a t is j u d g e d to be at risk of i r r e p a r a b l e d a m a g e 
t h r o u g h t h e ac ts or omiss ions of the r e s p o n d e n t S t a t e . It is implici t in the 
not ion of t he effective exerc ise of t he r ight of app l ica t ion t h a t for the 
d u r a t i o n of t he p roceed ings in S t r a s b o u r g the C o u r t should r e m a i n able 
to e x a m i n e the app l ica t ion u n d e r its n o r m a l p r o c e d u r e (see Mamalkulov 
and Askarov, c i ted above, § 108). Ind ica t ions of i n t e r im m e a s u r e s given by 
the C o u r t , as in t he p r e s e n t case , allow it not only to ca r ry out an effective 
e x a m i n a t i o n of the app l ica t ion bu t also to e n s u r e tha t the p ro tec t ion 
afforded to t he app l ican t by the C o n v e n t i o n is effective; they also 
s u b s e q u e n t l y allow the C o m m i t t e e of M i n i s t e r s to supervise execu t ion of 
the final j u d g m e n t . Such m e a s u r e s t hus enable t he S t a t e c o n c e r n e d to 
d i scha rge its obl igat ion to comply wi th t he final j u d g m e n t of the C o u r t , 
which is legally b ind ing by v i r tue of Ar t ic le 46 of the C o n v e n t i o n (ibid., 
§ 125). T h u s , in Mamalkulov and Askarov, t he C o u r t conc luded t h a t a 
fai lure by a C o n t r a c t i n g S t a t e to comply wi th i n t e r i m m e a s u r e s is to be 
r e g a r d e d as p r e v e n t i n g t he C o u r t from effectively e x a m i n i n g the 
app l i can t ' s compla in t and as h i n d e r i n g the effective exercise of his or her 
r ight and , accordingly, as a violat ion of Art ic le 34 (ibid., § 128). 

474 . Apply ing those pr inciples to t he p r e s e n t case, the C o u r t notes 
t h a t four app l i can t s affected by an e x t r a d i t i o n o r d e r were r e m o v e d from 
the i r cell on 4 O c t o b e r 2002, at abou t 4 a.m., wi th a view to the i r 
e x t r a d i t i o n . M r Adayev, the fifth app l ican t conce rned , was t a k e n from 
the pr i son in f i rmary at abou t t he s a m e t i m e . T h e r e q u e s t for appl ica t ion 
of Rule 39, m a d e on beha l f of e leven app l i can t s (Mr Adayev and 
M r K h a n c h u k a y e v were not m e n t i o n e d ) , was received by the C o u r t on 
t he s a m e d a t e b e t w e e n 3.35 p .m. and 4.20 p .m. , in the form of several 
faxes. 

475 . At 6 p .m . on the s a m e d a t e t h e G e o r g i a n G o v e r n m e n t were 
in formed, via t he i r G e n e r a l R e p r e s e n t a t i v e , t h a t t he Vice -Pres iden t of 
the C o u r t ' s Second Sect ion had dec ided to apply Rule 39. A few m i n u t e s 
la te r , the n a m e s of t h e individuals who h a d appl ied to t he C o u r t were 
d i c t a t e d over t he t e l ephone to t he G e n e r a l R e p r e s e n t a t i v e ' s a s s i s t an t . In 



282 SHAMAYEV AND OTHERS v. GEORGIA AND RUSSIA JUDGMENT 

view of t he connec t ion p r o b l e m s (see p a r a g r a p h s 9 and 10 above) and the 
unsuccessful r e q u e s t s from the C o u r t ' s Regis t ry t h a t those be solved, t he 
C o u r t ' s decision was formally r e p e a t e d at 7.45 p .m. ( S t r a s b o u r g t i m e ) , by 
t e l e p h o n e , to the D e p u t y Min i s t e r of Jus t ice (see p a r a g r a p h 11). It could 
not be conf i rmed by fax unt i l 7.59 p .m. ( S t r a s b o u r g t i m e ) . T h e G e o r g i a n 
a u t h o r i t i e s e x t r a d i t e d t he app l i can t s on the s a m e day a t 7.10 p .m . 
( S t r a s b o u r g t i m e ) . 

476. Fol lowing t he i r ex t r ad i t i on , t he e x t r a d i t e d app l i can t s were placed 
in isolat ion. Even for the C o u r t , o b t a i n i n g the a d d r e s s of the i r place of 
d e t e n t i o n was m a d e condi t ional on t he provision of g u a r a n t e e s of 
conf ident ia l i ty (see p a r a g r a p h 15 above) . T h e app l i can t s were unab le to 
m a i n t a i n contac t wi th the i r r e p r e s e n t a t i v e s before t he C o u r t , and the 
l a t t e r were not a u t h o r i s e d by the Russ ian a u t h o r i t i e s to visit t h e m , in 
spi te of the C o u r t ' s specific indica t ion on this m a t t e r (see 
p a r a g r a p h s 228, 229 a n d 310 above) . Yet t he Russ ian G o v e r n m e n t firmly 
a l leged t h a t t he e x t r a d i t e d individuals had never i n t ended to lodge an 
appl ica t ion wi th the C o u r t , at least not aga ins t Russ ia , and t h a t 
e x a m i n a t i o n of t he mer i t s of the apj i l ical ion as a whole was bare ly 
possible from a p rocedu ra l point of view. T h u s , t he pr inciple of equa l i ty 
of a r m s , i n h e r e n t in t he effective exercise of t he r ight of aj)plication 
d u r i n g p roceed ings before t he C o u r t , was unaccep t ab ly infr inged (see 
p a r a g r a p h 518 below). 

477. In add i t ion , t he C o u r t i tself was unab le to ca r ry out t he fact
finding visit to Russ ia dec ided u n d e r Art ic le 38 § 1 (a) of the Conven t ion 
( a l t hough this c i r c u m s t a n c e canno t be a t t r i b u t e d to G e o r g i a - see 
p a r a g r a p h 504 below), and , hav ing had to base i tself on a few w r i t t e n 
c o m m u n i c a t i o n s wi th t he e x t r a d i t e d app l i can t s (see p a r a g r a p h s 235 and 
238 above) , has not b e e n in a posi t ion to c o m p l e t e its e x a m i n a t i o n of the 
mer i t s of t he i r c o m p l a i n t s aga ins t Russ ia (see p a r a g r a p h 491 below). T h e 
g a t h e r i n g of evidence has t hus b e e n h i n d e r e d . 

478. T h e C o u r t cons iders t h a t the difficulties faced by M r Shamayev , 
M r Azicv, M r Khadj iev and M r Vissi tov following the i r ex t r ad i t i on to 
Russ ia were of such a n a t u r e t h a t t he effective exercise of the i r r ight 
u n d e r Art ic le 34 of the Conven t i on was ser iously o b s t r u c t e d (see 
Mamatkulov and Askarov, c i ted above, § 128). T h e fact t h a t the C o u r t was 
able to c o m p l e t e its e x a m i n a t i o n of the m e r i t s of the i r c o m p l a i n t s aga ins t 
Georg i a does not m e a n t h a t t he h i n d r a n c e to the exercise of t h a t r ight did 
not a m o u n t to a b r e a c h of Art ic le 34 of t he C o n v e n t i o n (see Akdivar and 
Others, c i ted above, p. 1219, § 105). 

479. C o n s e q u e n t l y , by failing to ab ide by the ind ica t ion given by the 
C o u r t ( unde r Rule 39 of the Rules of C o u r t ) conce rn ing the suspens ion 
of the ex t r ad i t i on of M r Shamayev , M r Aziev, M r Khadj iev and 
M r Vissitov, G e o r g i a failed to d i scha rge its ob l iga t ions u n d e r Art ic le 34 
of t he Conven t i on . 
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VI. ALLEGED V I O L A T I O N O F A R T I C L E S 2, 3 A N D 6 §§ 1,2 AND 3 
O F T H E C O N V E N T I O N BY RUSSIA 

/. The parties' submissions 

480. Relying on Art ic le 2 of the C o n v e n t i o n , t he app l i c an t s ' 
r e p r e s e n t a t i v e s a l leged t h a t M r Aziev h a d d ied in G e o r g i a or Russia . 
T h e y based the i r submiss ion on the r ea sons set out in p a r a g r a p h 318 
above. 

4 8 1 . In add i t ion , t h e lawyers cons idered tha t , d u r i n g t he i r ex t r ad i t i on 
on 4 O c t o b e r 2002, the app l i can t s had b e e n subjec ted to t r e a t m e n t 
c o n t r a r y to Art ic le 3 of t h e Conven t i on by the Russ ian a u t h o r i t i e s . T h e y 
re fe r red ma in ly to t he way in which the app l i can t s had b e e n r e m o v e d from 
the p lane on a r r iva l in Russ ia : t hey had b e e n bl indfolded and ben t over 
double (see p a r a g r a p h 74 above) . T h e i r s u b s e q u e n t d e t e n t i o n in 
condi t ions of s tr ict conf ident ia l i ty (see p a r a g r a p h s 15, 17 a n d 246 above) 
s t r e n g t h e n e d the r ea sonab l e doub t t h a t those app l i can t s had been and 
c o n t i n u e d to be sub jec ted to i l l - t r e a tmen t in pr ison. 

482. Accord ing to the lawyers , t he e x t r a d i t e d app l i can t s did not have 
access to freely chosen lawyers following the i r a r r iva l in Russ ia . T h e y had 
received formal ass i s tance from officially ass igned lawyers bu t , given the i r 
to ta l isolat ion a n d the impossibi l i ty of o b t a i n i n g any in fo rmat ion 
wha t soeve r abou t t h e m , this ass i s tance could not be r e g a r d e d as a n 
effective defence for the pu rposes of Art ic le 6 §§ 1 and 3 of the 
Conven t ion . Pr ior to the h e a r i n g on admissibi l i ty , t he lawyers revealed 
t h a t even t h e a p p l i c a n t s ' close re la t ives w e r e u n a w a r e of w h e r e t h e y were 
be ing held. 

483 . F u r t h e r , the app l i c an t s ' r e p r e s e n t a t i v e s compla ined abou t the 
t e r m s " t e r r o r i s t s " and " i n t e r n a t i o n a l t e r r o r i s t s " used wi th re fe rence to 
t he app l i can t s by the R e p r e s e n t a t i v e of the Russ ian F e d e r a t i o n a n d the 
p rosecu t ion a u t h o r i t i e s in t h e l e t t e r s of 8 a n d 16 O c t o b e r a n d 5 D e c e m b e r 
2002 (see p a r a g r a p h s 76, 77 and 227 above) . Such s t a t e m e n t s en ta i l ed a 
violat ion of Art ic le 6 § 2 of t he Conven t i on and j e o p a r d i s e d the app l i can t s ' 
r ight to a fair t r i a l . 

484. In his appl ica t ion form (see p a r a g r a p h 235 above) , M r Khadj iev 
a l leged t h a t t he Russ ian a u t h o r i t i e s h a d il legally accused him of var ious 
c r imes ; t h a t the Stavropol Reg iona l C o u r t did not have ju r i sd i c t ion to 
e x a m i n e his case ; t h a t b e t w e e n 5 O c t o b e r a n d 2 D e c e m b e r 2002 his 
d e t e n t i o n in Russ ia had b e e n unlawful ; and t h a t no s t eps had been t aken 
to inform his m o t h e r of his a r r e s t , in b r e a c h of the r e q u i r e m e n t s of the 
Russ i an C o d e of C r i m i n a l P r o c e d u r e . 

485. T h e Russ i an G o v e r n m e n t s u b m i t t e d severa l se ts of p h o t o g r a p h s 
of t he e x t r a d i t e d app l i can t s to t h e C o u r t , as well as p h o t o g r a p h s a n d a 
video r eco rd ing showing t he i r condi t ions of d e t e n t i o n (see p a r a g r a p h s 20, 
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109 a n d 242 above) . O n lour occasions they s u b m i t t e d to t he C o u r t 
med ica l cer t i f ica tes for the app l i can t s , d o c u m e n t s which had b e e n 
p r e p a r e d not only by pr ison doc to r s bu t also by doc to r s f rom t h e civilian 
hospi ta l in town B (see p a r a g r a p h s 246 et seq. above) . 

486. T h e Russ ian G o v e r n m e n t c l a imed t h a t t he e x t r a d i t e d app l i can t s 
had received ass i s tance from lawyers from the d a t e of the i r a r r iva l in 
Russ ia , and t h a t the n a m e s a n d add res ses of those lawyers h a d been 
s u b m i t t e d (see p a r a g r a p h s 218 et seq. above) . T h e y also p r o d u c e d 
d o c u m e n t s s t a t i n g t he n u m b e r and d u r a t i o n of m e e t i n g s b e t w e e n those 
lawyers a n d each e x t r a d i t e d app l i can t . T h e m e e t i n g s h a d b e e n held 
u n d e r t he supervis ion of w a r d e n s , w h o could observe the in terv iew bu t 
were unab le to h e a r wha t was said. 

2. The Court's assessment. 

487. T h e C o u r t has a l ready conc luded t h a t M r Aziev 's r ight to life has 
not been viola ted ( s e e p a r a g r a p h s 320-23 above) . It cons iders it 
S u p e r f l u o u s t o r e - e x a m i n e this ques t ion . 

488. It no te s t h a t the compla in t u n d e r Art ic le 3, conce rn ing the 
m a n n e r in which the e x t r a d i t e d app l i can t s were t r ans f e r r ed to Russia , 
was ra ised by the app l i c an t s ' r e p r e s e n t a t i v e s for the first t i m e o n 
8 Augus t 2004, i n the con tex t of the final observa t ions o n the m e r i t s of 
t he case . Th i s compla in t was not the re fo re covered by the admissibil i ty 
decision of 16 S e p t e m b e r 2003, which def ines the scope of t he C o u r t ' s 
e x a m i n a t i o n of t he m e r i t s of t he case ( s e e Assanidze, c i ted above, § 162). 
C o n s e q u e n t l y , the C o u r t does not have ju r i sd ic t ion to dea l with i t . 

489. As to t he a l leged in f r ingemen t of t he p r e s u m p t i o n of innocence 
wi th r ega rd t o t he app l i can t s , t he C o u r t no tes , firstly, t h a t t he t e r m s 
used by the R e p r e s e n t a t i v e of the Russ ian F e d e r a t i o n in his l e t t e r of 
5 D e c e m b e r 2002 were cri t icised by the app l i c an t s ' lawyers a t t he h e a r i n g 
o n admiss ib i l i ty o n 16 S e p t e m b e r 2003. T h e use of those t e r m s and o t h e r 
express ions by the Russ i an p rosecu t ion a u t h o r i t i e s was cr i t ic ised o n 
8 Augus t 2004 in t he obse rva t ions o n the m e r i t s of the case . H a v i n g 
r ega rd t o the a r g u m e n t s and reasons s u b m i t t e d o n this subject in those 
observa t ions (see p a r a g r a p h 483 above) , the C o u r t cons iders t h a t th is 
compla in t does not a m o u n t mere ly t o a fu r the r legal submiss ion , but 
r a t h e r t o a s e p a r a t e compla in t u n d e r Art ic le 6 § 2 of t he Conven t i on . 
Given t h a t the admiss ib i l i ty decision d i d not cover t h a t compla in t (see 
p a r a g r a p h 488 above) , t he C o u r t does not have ju r i sd ic t ion to e x a m i n e i t . 

490. T h e s a m e appl ies t o t he compla in t s aga ins t Russ ia ra i sed o n 
27 O c t o b e r 2003 by M r Khadj iev (see p a r a g r a p h 484 above) . 

4 9 1 . Wi th r ega rd to the t r e a t m e n t con t r a ry t o Art ic le 3 of t he 
Conven t i on to which the e x t r a d i t e d app l i can t s , d e t a i n e d i n condi t ions of 
isolat ion, have a l legedly been and con t i nue t o b e subjected i n pr i son in 
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Russia , and the impossibi l i ty for t h e m to have access to an effective 
defence since the i r ex t r ad i t i on , t he C o u r t r e p e a t s t h a t it has b e e n unab le 
to a sce r t a in the facts of the case in Russ ia (see p a r a g r a p h s 27 et seq. 
above) . T h e evidence in its possession does not enab le it to ad jud ica te 
b e t w e e n the c la ims m a d e by each of t he p a r t i e s conce rn ing the a l leged 
violat ion by Russ ia of Ar t ic les 3 and 6 §§ 1 a n d 3 of t he Conven t i on . T h e 
Cour t m u s t the re fore d e t e r m i n e w h e t h e r , by plac ing it in this s i tua t ion , 
Russia has failed to fulfil its ob l iga t ions u n d e r Art ic les 34 and 38 § 1 (a) of 
the Conven t ion . 

VII. A L L E G E D FAILURE BY RUSSIA T O D I S C H A R G E ITS 
O B L I G A T I O N S U N D E R ARTICLE 38 § 1 O F T H E C O N V E N T I O N 

492. T h e re levan t provisions of Art ic le 38 § 1 of the Conven t i on 
provide: 

"If the Court declares the application admissible, it shall 

(a) pursue the examination of the case, together with the representatives of ihe 
parlies, and if need be, undertake an investigation, for the effective conduct of which 
the States concerned shall furnish all necessary facilities; 

493. T h e C o u r t would e m p h a s i s e t he f u n d a m e n t a l i m p o r t a n c e of the 
pr inciple , en sh r ined in s u b - p a r a g r a p h (a) in fine, t h a t t h e C o n t r a c t i n g 
S t a t e s have a du ty to coope ra t e wi th it (see Ireland v. the United Kingdom, 
ci ted above, pp. 59-60, § 148). 

494. T h e C o u r t also r e i t e r a t e s t h a t , in t he i n s t an t case , in add i t ion to 
this obl iga t ion , the Russ ian G o v e r n m e n t had a d u t y to comply wi th the 
specific u n d e r t a k i n g s they had given to the C o u r t on 19 N o v e m b e r 2002 
(see p a r a g r a p h 18 above) , no tab ly an u n d e r t a k i n g tha t the C o u r t would be 
given comple t e ly u n h i n d e r e d access to the e x t r a d i t e d app l i can t s , 
inc luding , inter alia, t he possibil i ty of a fact-f inding visit. C o n t r a r y to the 
Russ ian G o v e r n m e n t ' s s u b s e q u e n t submiss ions (see p a r a g r a p h 38 above) , 
t he l e t t e r of 19 N o v e m b e r 2002 did not limit the scope of the u n d e r t a k i n g s 
in ques t ion to a pa r t i cu l a r s t age of the p roceed ings and was unequivoca l . 
T h e C o u r t h a d cons ide red it necessa ry to ob t a in those u n d e r t a k i n g s in 
view of t he specific f ea tu res of t he p roceed ings in the pa r t of the 
app l ica t ion conce rn ing Russ ia (see p a r a g r a p h s 15-17 above) . 

495. O n the basis of those u n d e r t a k i n g s , t he C o u r t dec ided on 
26 N o v e m b e r 2002 to lift the i n t e r i m m e a s u r e indica ted to G e o r g i a on 
4 O c t o b e r 2002 (sec p a r a g r a p h 21 above) . O n 16 S e p t e m b e r 2003 it 
dec ided to hold a n on- the-spot inves t iga t ion in Georg i a and Russia . 
However , only t he G e o r g i a n p a r t of th is visit could be ca r r i ed out (see 
p a r a g r a p h s 43-49 above) . 
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496. T h e C o u r t r e i t e r a t e s t h a t the C o n t r a c t i n g S t a t e s m u s t furnish 
"all necessary faci l i t ies" for the effective conduc t of the inves t iga t ion a n d 
t h a t such "faci l i t ies" en ta i l , first a n d foremost , access to the coun t ry , to 
those app l i can t s w h o m the C o u r t decides to ques t i on and to p r e m i s e s 
tha t it cons iders it necessa ry to visit. In the in s t an t case , faced wi th 
refusal of access to t he app l i can t s on several occasions , t h e C o u r t u rged 
the Russ ian G o v e r n m e n t to enab l e it to es tab l i sh the facts and t h u s to 
m e e t t he obl iga t ions i n c u m b e n t on t h e m u n d e r Ar t ic le 38 § 1 (a) of t he 
Conven t ion . T h e Russ ian G o v e r n m e n t did not r e spond favourably to those 
r e q u e s t s (see paragrajohs 27 et seq. above) . 

497. Relying bo th on the refusals of t he S tavropol Regional C o u r t (see 
p a r a g r a p h s 29, 30 a n d 47 above) and on d o m e s t i c law (see p a r a g r a p h s 31 
and 34 above) , the Russ ian G o v e r n m e n t have a r g u e d since O c t o b e r 2003 
t h a t it would be imposs ib le for the C o u r t to ca r ry out a fact-f inding visit to 
Russia . Apar t from subs id ia ry reasons (p res iden t i a l e lect ion, possible 
t e r ro r i s t act in the N o r t h C a u c a s u s , w e a t h e r condi t ions or public 
hol idays) , the ma in reason for this refusal has b e e n the c la im t h a t , as 
long as the i r case r e m a i n e d p e n d i n g before the Russ i an cou r t s , con tac t 
b e t w e e n the C o u r t ' s de l ega t ion and the applicants d e t a i n e d in Russ ia 
would be c o n t r a r y to the d o m e s t i c rules of c r imina l p r o c e d u r e and would 
infr inge the pr inciple of subs id ia r i ty i n h e r e n t in the m a c h i n e r y of the 
Conven t i on . An a r g u m e n t a l leg ing tha t the app l i can t s had not lodged an 
appl ica t ion wi th t he C o u r t aga ins t Russ ia was also ra ised (see 
p a r a g r a p h 29 above) . Convey ing the r e a s o n i n g of t he Stavropol Regiona l 
C o u r t , the Russ ian G o v e r n m e n t c la imed t h a t , as the execut ive b r a n c h , 
they could not in te r fe re in the u n f e t t e r e d power of a s s e s s m e n t of t h e 
facts enjoyed by t h a t judic ia l body. T h e y advised the C o u r t to apply 
d i rec t ly to t he Reg iona l C o u r t , a sk ing it to recons ider i ts decis ion of 
14 O c t o b e r 2003 (see paragrajoh 35 above) . 

498. In this r e g a r d t he C o u r t wishes to r e i t e r a t e , as c lear ly as possible , 
t ha t it c anno t have several na t iona l au tho r i t i e s or cour t s as i n t e r l ocu to r s , 
and t h a t it is only the liability of the R u s s i a n S t a t e as such - and not t h a t of 
a d o m e s t i c a u t h o r i t y or body - t h a t is in issue before it (see, mutatis 
mutandis, Assanidze, c i ted above, § 149). It is not the re fo re for t he C o u r t to 
assess the m e r i t s of t he Stavropol Regiona l C o u r t ' s refusals , on which the 
Russ ian G o v e r n m e n t seek to rely. I ts e x a m i n a t i o n is l imi ted to t he 
a r g u m e n t s p r e s e n t e d before it by t he R e p r e s e n t a t i v e of t he Russ i an 
F e d e r a t i o n a n d the q u e s t i o n of w h e t h e r t h a t S t a t e , a H i g h C o n t r a c t i n g 
Pa r ty to the C o n v e n t i o n , has d i scha rged its obl iga t ions u n d e r t he 
provisions of t h a t t r e a t y . 

499. T h e C o u r t does not find the s u b m i t t e d a r g u m e n t s pe r suas ive . 
500. It observes , firstly, t h a t , c o n t r a r y to t he Russ ian G o v e r n m e n t ' s 

c l a ims , the C o n s t i t u t i o n of the Russ ian F e d e r a t i o n and the Code of 
C r i m i n a l P r o c e d u r e acknowledge the s u p r e m a c y of the rules of 
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i n t e r n a t i o n a l law over d o m e s t i c ru les and , in pa r t i cu l a r , over those 
govern ing the conduct of c r imina l p roceed ings (see p a r a g r a p h s 259 and 
264 above) . In any event , the conduct of a fact-f inding visit , dec ided by 
the C o u r t u n d e r Art ic le 38 § 1 (a) of the Conven t ion , does not d e p e n d on 
the p rog res s of d o m e s t i c p roceed ings . C o n t r a r y to t he G o v e r n m e n t ' s 
submiss ions (see p a r a g r a p h s 34 and 35 above) , such a visit by t he C o u r t 
does not call in to ques t i on the pr inciple of subs id iar i ty i n h e r e n t in the 
Conven t i on sys tem. Indeed , t he C o u r t ' s fact-f inding visit does not replace 
na t iona l supervis ion by the E u r o p e a n supervis ion in t roduced by the 
Conven t ion , bu t a m o u n t s to a p rocedura l m e a s u r e in t he con t ex t of tha t 
supervis ion. T h r o u g h its sys tem of collective en fo rcemen t of the r igh ts it 
e s tab l i shes , t he Conven t i on re inforces , in acco rdance wi th t he pr inciple of 
subsidiar i ty , the p ro tec t ion afforded at na t iona l level (see United 
Communist Party of Turkey and Others v. Turkey, j u d g m e n t of 30 J a n u a r y 
1998, Reports 1998-1, p. 17, § 28), but never l imits it (Article 53 of the 
C o n v e n t i o n ) . 

5 0 1 . T h e C o u r t does not the re fore accept the m a i n g r o u n d (see 
p a r a g r a p h 497 above) on which the Russ i an G o v e r n m e n t based the i r 
r e p e a t e d refusals to g r an t t he C o u r t ' s d e l e g a t e s access to the app l ican t s 
d e t a i n e d in Russ ia . F u r t h e r m o r e , it cons iders it super f luous to ru le on the 
o t h e r subs id iary g r o u n d s put forward (p res iden t i a l e lec t ion , etc .) , 
especial ly as , at the a p p r o p r i a t e t imes , it had t a k e n all of those g rounds 
in to cons ide ra t ion and had pos tponed its visit in c o n s e q u e n c e , sugges t ing , 
in t u r n , t h r e e possible se t s of d a t e s in O c t o b e r 2003, F e b r u a r y 2004 and 
J u n e 2004 (see p a r a g r a p h s 27 e t seq . above) . W i t h r e g a r d to t he a r g u m e n t 
a l leging the e x t r a d i t e d a p p l i c a n t s ' fai lure to apply to t he C o u r t , it refers 
to its a s s e s s m e n t in p a r a g r a p h s 292 to 297 above. 

502. In the C o u r t ' s op in ion , none of the g r o u n d s put forward by the 
G o v e r n m e n t was such as to re lease t he Russ ian S t a t e , in its capac i ty as 
t he r e s p o n d e n t S t a t e , from its du ty to coope ra t e wi th it in a r r iv ing at the 
t r u t h (see Artico v. Italy, j u d g m e n t of 13 May 1980, Ser ies A no. 37, 
pp. 14-15, § 30) . In add i t ion , it cons iders t h a t the G o v e r n m e n t ' s a t t e m p t s 
to rely on the Reg iona l C o u r t ' s refusals a m o u n t to accep t ing t h a t those 
refusals obs t ruc t the funct ioning of t he sys tem of collective en fo rcemen t 
es tab l i shed by the Conven t i on . In o r d e r to be effective, th is sys tem 
requ i r e s , on the con t r a ry , coope ra t i on wi th the C o u r t by each of the 
C o n t r a c t i n g S t a t e s (see Cyprus v. Turkey, no. 8007/77, C o m m i s s i o n ' s 
r e p o r t of 4 O c t o b e r 1983, Decis ions and R e p o r t s 72, p. 73, § 49) . 

503 . H a v i n g r e g a r d to t he foregoing, t he C o u r t cons iders tha t it is 
en t i t l ed to d r aw inferences from t h e Russ ian G o v e r n m e n t ' s conduc t in 
t he in s t an t case (see Tepe v. Turkey, no. 27244/95, § 135, 9 M a y 2003) . 

504. T h e C o u r t cons iders t h a t , by o b s t r u c t i n g its fact-f inding visit and 
deny ing it access to t he app l i can t s d e t a i n e d in Russ ia , t he Russ ian 
G o v e r n m e n t have unaccep l ab ly h i n d e r e d the e s t a b l i s h m e n t of pa r t of the 
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facts in th is case a n d have the re fo re failed to d i scha rge the i r ob l iga t ions 
u n d e r Art ic le 38 § 1 (a) of the Conven t i on . 

VIII . ALLEGED V I O L A T I O N O F ARTICLE 34 O F T H E C O N V E N T I O N 
BY RUSSIA 

505. In the i r obse rva t ions on t he m e r i t s (see p a r a g r a p h 50 above) , t he 
app l i c an t s ' r e p r e s e n t a t i v e s ra ised a compla in t aga ins t the Russ i an 
F e d e r a t i o n u n d e r Ar t ic le 34 of t he Conven t ion , which provides : 

"The Court may receive applications from any person, non-governmental 
organisation or group of individuals claiming to be the, victim of a violation by one of 
the High Contracting Parties of the rights set forth in the Convention or the Protocols 
thereto. The High Contracting Parties undertake not to hinder in any way the effective 
exercise of this right." 

506. T h e y po in ted out , inter alia, t h a t , for a m o n t h following t he i r 
e x t r a d i t i o n , t he e x t r a d i t e d app l i can t s w e r e held i n c o m m u n i c a d o a n d t h a t 
t he Russ i an au tho r i t i e s s u b s e q u e n t l y refused to a u t h o r i s e t he lawyers to 
visit t h e m . By this ac t ion , those app l i can t s had been p r e v e n t e d from 
s u b s t a n t i a t i n g the i r app l ica t ion and t a k i n g p a r t in the p roceed ings 
before the C o u r t . 

507. T h e C o u r t observes , firstly, t h a t t he d a t e on which t he app l i can t s 
s u b m i t t e d the i r compla in t u n d e r Ar t ic le 34 does not give rise to any issue 
of admiss ib i l i ty u n d e r t he Conven t i on (see Ergi, c i ted above, p . 1784, 
§ Ю5). 

508. In addi t ion to t he pr inc ip les set out in p a r a g r a p h s 470 to 473 
above, t he C o u r t cons iders it necessary to no te , not for t he first t i m e , 
t h a t Conven t i on p roceed ings do not in all cases lend t hemse lves to a 
r igorous appl ica t ion of t he pr inc ip le tha t he w h o al leges s o m e t h i n g m u s t 
prove tha t a l l ega t ion , a n d t h a t it is of the u t m o s t i m p o r t a n c e for the 
effective ope ra t i on of the sys tem of individual pe t i t ion i n s t i t u t ed u n d e r 
Art ic le 34 t h a t S t a t e s should furnish all necessary facilities to m a k e 
possible a p rope r and effective e x a m i n a t i o n of appl ica t ions (see 
Tannkulu, c i ted above, § 70, a n d Tahsin Acar v. Turkey [ G C ] , no. 26307/95 , 
§ 2 5 3 , E C H R 2004-III) . 

509. T h i s obl igat ion r equ i r e s the C o n t r a c t i n g S t a t e s to furnish all 
facilities necessa ry to t he C o u r t for it to conduct an on-si te inves t iga t ion 
or to car ry out t he gene ra l t asks which a r e i n c u m b e n t on it when 
e x a m i n i n g app l ica t ions . T h e fai lure by a G o v e r n m e n t , as has been the 
s i tua t ion in the p re sen t case , to enab le t he C o u r t to h e a r wi tnesses and 
to a s c e r t a i n t he facts w i thou t a sa t i s fac tory exp l ana t i on m a y reflect 
negat ively on the level of compl i ance by a r e s p o n d en t S t a t e wi th its 
obl iga t ions u n d e r Ar t ic les 34 a n d 38 § 1 (a) of the C o n v e n t i o n (see , 
mutatis mutandis, Ipek v. Turkey, no . 25760/94, § 112, E C H R 2004-11; Tekda 
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v. Turkey, no. 27699/95 , § 57, 15 J a n u a r y 2004; and Tahsin Acar, c i ted above, 
§ 254). 

510. In the i n s t an t case t he C o u r t po in t s ou t , firstly, t h a t , in addi t ion 
to its ob l iga t ions u n d e r Art ic le 34 of the Conven t ion , the Russ ian 
G o v e r n m e n t had a d u t y to comply wi th t he specific u n d e r t a k i n g s they 
had given to the C o u r t on 19 N o v e m b e r 2002. T h i s inc luded , inter alia, an 
u n d e r t a k i n g tha t all the app l i can t s , w i thou t excejndon, would enjoy 
completely u n h i n d e r e d access to the C o u r t (see p a r a g r a p h 18 above) . O n 
the basis of those unequivoca l u n d e r t a k i n g s , on 26 N o v e m b e r 2002 the 
C o u r t lifted t he i n t e r i m m e a s u r e ind ica ted t o G e o r g i a on 4 O c t o b e r 2002 
(see paragraphs 18 and 21 above) . 

5 1 1 . O n 17 J u n e 2003 the C o u r t dec ided to ask the Russ ian 
G o v e r n m e n t , u n d e r Rule 39, to allow Ms M u k h a s h a v r i a and 
Ms D/ .amukashvi l i u n h i n d e r e d access to t he e x t r a d i t e d apj) l icants with a 
view to the h e a r i n g on admiss ib i l i ty (see p a r a g r a p h 228 above) . O n 
4 Augus t 2003 Ms M u k h a s h a v r i a m a d e di rec t con tac t wi th the 
R e p r e s e n t a t i v e of t he Russ i an F e d e r a t i o n a t t he C o u r t , a s k i n g tha t the 
necessa ry s teps be t a k e n to provide visas a n d ensu re access to the 
app l i can t s . O n 21 Augus t 2003 the l a t t e r in formed the C o u r t t h a t he was 
u n a b l e to e n t e r in to c o m m u n i c a t i o n wi th M s M u k h a s h a v r i a and t h a t the 
ques t ion of access to the app l i can t s c ame u n d e r the sole c o m p e t e n c e of the 
Stavropol Regiona l C o u r t , to which the lawyer should apply direct ly. 

512. In spitc- of the C o u r t ' s decis ion, Ms M u k h a s h a v r i a and 
Ms Dzamukashv i l i were never g r a n t e d access to the ex t r ad i t ed 
app l i can t s . T h e C o u r t i tself was d e n i e d t he possibil i ty of h e a r i n g the 
ap | ) l icants . C o n t a c t by post was i r r egu l a r and insufficient to en su re 
effective e x a m i n a t i o n of an apprec iab le po r t ion of the i r case (see Akdivar 
and Others, c i ted above , p . 1218, § 103). Aga ins t th is b a c k g r o u n d , t he 
Russ ian G o v e r n m e n t have also several t i m e s expressed d o u b t s as to the 
e x t r a d i t e d a p p l i c a n t s ' i n t e n t i o n to apply to the C o u r t , a n d as to the 
au then t i c i t y of the i r app l ica t ions and of t he i r lawyers ' a u t h o r i t i e s to act 
(see p a r a g r a p h s 290 et seq. above) . 

513 . Since t he a s s e s s m e n t of t he a u t h e n t i c i t y of an appl ica t ion comes 
u n d e r the exclusive ju r i sd i c t ion of the C o u r t , and not t h a t of a 
G o v e r n m e n t (sec Orhan, c i ted above, § 409) , t h e C o u r t i tself a t t e m p t e d 
to con tac t the e x t r a d i t e d app l i can t s via the i r Russ i an lawyers . In 
r e sponse to its l e t t e r to those lawyers , d a t e d 20 N o v e m b e r 2002, it 
received a l e t t e r from the Russ ian G o v e r n m e n t a l leg ing tha t the lawyers 
objected to t he C o u r t ' s a t t e m p t s to con tac t t h e m (see p a r a g r a p h 232 
above) . In Augus t 2003 two of t he lawyers none the l e s s repl ied, c la iming 
tha t the i r c l ients had never wished to apply to t he C o u r t (sec 
p a r a g r a p h 241 above) . 

514. T h e C o u r t ' s c o r r e s p o n d e n c e , sent d i rect ly to t he ex t r ad i t ed 
app l i can t s in pr ison, was received by the pr ison a u t h o r i t i e s on 
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24 D e c e m b e r 2002. However , the Russ ian G o v e r n m e n t initially a r g u e d 
tha t it had not a r r ived (see p a r a g r a p h 233 above) . In its ru l ings of 
14 O c t o b e r 2003 and 21 Apri l 2004, the Stavropol Regiona l C o u r t even 
s t a t e d t h a t those individuals had never s u b m i t t e d a compla in t to the 
C o u r t in respect of Russ ia . However , four of the e x t r a d i t e d app l i can t s 
l a t e r conf i rmed unequivocal ly t h a t t h e y had appl ied t o t h e C o u r t f rom 
G e o r g i a (see p a r a g r a p h s 238 and 240 above) . 

515. T h a t be ing so, the C o u r t cons iders tha t t h e r e is r eason for ser ious 
doubt as to t he f reedom of the e x t r a d i t e d app l i can t s to co r re spond wi th it 
wi thou t h i n d r a n c e and to put forward the i r c o m p l a i n t s in g r e a t e r de ta i l , 
which they had been p r even t ed from do ing by the has te with which they 
were e x t r a d i t e d (see p a r a g r a p h 479 above) . 

516. M r Baymurzayev and Mr Khash iev were u n a b l e to a p p e a r before 
the C o u r t in Tbil isi on account of the i r d i s a p p e a r a n c e on 16 F e b r u a r y 
2004. T o d a t e , n e i t h e r of the r e sponden t S t a t e s has suppl ied a convincing 
e x p l a n a t i o n of e i t h e r t h e d i s a p p e a r a n c e of t he se two app l i can t s a few days 
before t he a r r iva l of t he C o u r t ' s de l ega t ion in Tbilisi or the i r a r r e s t t h r e e 
days l a t e r by the Russ ian au tho r i t i e s . Like t he e x t r a d i t e d app l i can t s , they 
could not be q u e s t i o n e d by t h e C o u r t in Russ ia (see p a r a g r a p h s 46-49 
above) . T h e y have not con tac t ed t he C o u r t since be ing impr i soned in 
Russia . 

517. T h e C o u r t has none the le s s been able , on the basis of d o c u m e n t s 
provided by the G e o r g i a n G o v e r n m e n t and evidence g a t h e r e d d u r i n g its 
f ad- f ind ing visit to Tbilisi, to comple t e its e x a m i n a t i o n of the mer i t s of 
the p a r t of the app l ica t ion conce rn ing Georg i a . Th i s does not p reven t a n 
issue a r i s ing u n d e r Art ic le 34 wi th r e g a r d to t he app l ica t ion as a whole 
(see Orhan, c i ted above, § 406) . T h e effective e x a m i n a t i o n of the 
app l i c an t s ' c o m p l a i n t s aga ins t Georg i a was d e t r i m e n t a l l y affected by the 
conduc t of the Russ i an G o v e r n m e n t , a n d e x a m i n a t i o n of t he admiss ib le 
pa r t of t he appl ica t ion aga ins t Russ ia has proved impossible (see 
p a r a g r a p h 491 above) . 

518. H a v i n g r ega rd to the foregoing, t he C o u r t cons iders t h a t the 
m e a s u r e s t a k e n by the Russ ian G o v e r n m e n t have h inde red the effective 
exercise by M r S h a m a y e v , M r Aziev, M r Vissi tov, M r Khadj iev, M r Ada) cv, 
M r Khash iev (Llikhadjiev, Mtilkoycv) and M r Ba\ murzayev (Alkhanov) of 
t he r ight to apply to t he C o u r t , as g u a r a n t e e d by Art ic le 34 of the 
Conven t i on . T h e r e has t hus been a violat ion of t ha t provision. 

IX. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

519. Art ic le 41 of the Conven t i on provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
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A. D a m a g e 

1. The parlies' submissions 

520. O n 17 N o v e m b e r 2003 and 2 9 J a n u a r y 2004 M s M u k h a s h a v r i a and 
Ms Kin tsurashv i l i a sked tha t 500,000 euros (EUR) be paid to each of t he 
five app l i can t s who were e x t r a d i t e d on 4 O c t o b e r 2002, E U R 100,000 to 
each of t he seven n o n - e x t r a d i t e d app l i can t s a n d E U R 68,455.84 to 
M r Margoshvi l i , who was re leased on 8 April 2003. T h e y s t a t e d , inter alia, 
t h a t the apj) l icants , who had b e e n kept in a s t a t e of anx ie ty a n d cons tan t 
u n c e r t a i n t y d u r i n g the two m o n t h s following the i r a r r e s t in Augus t 2002 
and d e t a i n e d p e n d i n g a p robab le ex t r ad i t i on about which they had not 
been duly in formed, had s u s t a i n e d cons ide rab le non-pecun ia ry d a m a g e . 
In add i t ion , five app l i can t s had b e e n subjec ted to forced ex t r ad i t i on in 
violent and h u m i l i a t i n g c i r c u m s t a n c e s . T h e y cons ide red t h a t t he d a m a g e 
caused to those app l i can t s was all t he m o r e severe in tha t the Geo rg i an 
a u t h o r i t i e s , who had g r a n t e d refugee s t a t u s to m o r e t h a n 4,000 C h e c h e n s 
s ince t he second C h e c h e n war , w e r e well a w a r e of t h e risk they r a n . 

5 2 1 . T h e G e o r g i a n G o v e r n m e n t cons ide red tha t those c la ims were 
based on t e n d e n t i o u s a s s e s s m e n t s and t h a t accordingly they were ill-
founded a n d had to be d i smissed . In add i t ion , t h e r e was no causa l link 
be tween the a l leged violat ions a n d the d a m a g e al legedly sus t a ined by the 
app l i can t s , and t h e a m o u n t s c l a imed by the i r lawyers were "highly 
e x a g g e r a t e d " . N o n e t h e l e s s , w e r e t h e C o u r t to conclude t h a t t h e r e had 
b e e n a violat ion of the Conven t ion , the G e o r g i a n G o v e r n m e n t cons idered 
t h a t such a f inding would cons t i t u t e in itself sufficient j u s t sa t i s fac t ion for 
any non-pecun ia ry d a m a g e . 

522. For the i r p a r t , t he Russ i an G o v e r n m e n t m a i n t a i n e d tha t (with 
t he except ion of M r Khadj iev) t he e x t r a d i t e d app l i can t s had never 
apjslied to the C o u r t . T h e y refused to m a k e any c o m m e n t on the 
c la ims for j u s t sa t i s fac t ion fo rmula t ed , they a l leged, by " p u r p o r t e d 
r e p r e s e n t a t i v e s " . 

2. The Court's assessment 

Non-pecuniary damage 

523. T h e C o u r t r e i t e r a t e s its conclusions tha t e leven aj ipl icants were 
v ic t ims of i n h u m a n t r e a t m e n t d u r i n g the a t t enua ted ex t r ad i t i on of five of 
t h e i r n u m b e r , a n d t h a t t h e r igh t s of all t h e app l i can t s as g u a r a n t e e d by 
Art ic le 5 §§ 2 a n d 4 were viola ted by the G e o r g i a n au tho r i t i e s . 

partial reparation to be made, the Court shall, if necessary, afford just satisfaction to the 
injured party." 
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F u r t h e r m o r e , the five app l i can t s e x t r a d i t e d on 4 O c t o b e r 2002 were 
depr ived of any possibili ty of ra i s ing the i r c o m p l a i n t s u n d e r Ar t ic les 2 
and 3 of the Conven t i on before a na t iona l au tho r i t y . T h e C o u r t has 
found the c i r c u m s t a n c e s which s u r r o u n d e d the ex t r ad i t i on p roceed ings 
as a whole and the has te wi th which the five app l i can t s were e x t r a d i t e d 
to be u n a c c e p t a b l e . 

524. T h e C o u r t has also found a violat ion of Art ic le 34 of the 
Conven t i on by bo th Georg ia and Russ ia . 

525. It has no doubt tha t the app l i can t s must have suffered non-
pecun ia ry d a m a g e which canno t be c o m p e n s a t e d solely by the finding of 
violat ions . H a v i n g r ega rd to the gravi ty of the violat ions and to equ i t ab l e 
cons ide ra t ions , it a w a r d s the app l i can t s t he following s u m s , t o g e t h e r wi th 
any tax t h a t may be c h a r g e a b l e : 

(a) to M r Shamayev , M r Aziev, M r Khadj icv a n d M r Vissitov, 
e x t r a d i t e d on 4 O c t o b e r 2002, E U R 8,000 each for non -pecun ia ry d a m a g e 
sus t a ined as a resu l t of the violat ion of Art ic le 3, Ar t ic le 5 §§ 2 and 4, and 
Art icle 13 t aken in conjunct ion wi th Ar t ic les 2 and 3 of t he Conven t i on 
(see p a r a g r a p h s 38(5, 428, 434 a n d 466 above) ; 

(b) to M r Adayev, e x t r a d i t e d on 4 O c t o b e r 2002, E U R 6,000 for non-
pecun ia ry d a m a g e sus t a ined as a resul t of the violat ion of Ar t ic le 5 §§ 2 
a n d 4, a n d Ar t ic le 13 t a k e n in con junc t ion wi th Ar t ic les 2 a n d 3 of t he 
C o n v e n t i o n (see p a r a g r a p h s 428, 434 and 466 above) ; 

(c) to M r Issayev, M r Kush tanashv i l i , M r K h a n c h u k a y e v , 
M r M a g o m a d o v , M r Gelogayev, M r Khash iev (Elikhadjiev, Mulkoyev) 
and Mr Baymurzayev (Alkhanov) E U R 4,000 each for non-pecun ia ry 
d a m a g e sus t a ined as a resul t of t he violat ion of Art ic le 3 a n d Art icle 5 
§§ 2 a n d 4 of t h e C o n v e n t i o n (see p a r a g r a p h s 386, 428 a n d 434 above) ; 

(d) to Mr Margoshv i l i E U R 2,500 for non-pecun ia ry d a m a g e sus t a ined 
as a resul t of t he violat ion of Art ic le 5 §§ 2 and 4 of t he Conven t i on (see 
p a r a g r a p h s 428 a n d 434 above) ; 

(e) to M r Shamayev , M r Aziev, M r Khadj icv and M r Vissitov, 
e x t r a d i t e d on 4 O c t o b e r 2002, E U R 3,000 each for non -pecun ia ry d a m a g e 
s u s t a i n e d as a resul t of the violat ion of Art ic le 34 of the C o n v e n t i o n by 
G e o r g i a (see p a r a g r a p h 479 above) ; 

( I ) to Mr Shamayev , M r Aziev, M r Khadj icv, M r Adayev and 
Mr Vissitov, e x t r a d i t e d on 4 O c t o b e r 2002, and to M r Khash iev 
(Elikhadjiev, Mulkoyev) and M r Baymurzayev (Alkhanov) , a r r e s t e d in 
Russ ia on 19 F e b r u a r y 2004, E U R 6,000 each for non -pecun ia ry d a m a g e 
sus t a ined as a resul t of the violat ion of Art ic le 34 of the Conven t i on by-
Russ ia (see p a r a g r a p h 518 above) . 

526. W i t h r ega rd to M r Gelogaycv 's ex t r ad i t i on , no violation of 
Art ic le 3 has yet occur red . N o n e t h e l e s s , t he C o u r t has concluded t h a t 
execu t ion of t he ex t r ad i t i on o r d e r of 28 N o v e m b e r 2002 would en ta i l 
such a violat ion (see p a r a g r a p h 368 above) . C o n s e q u e n t l y , Art ic le 41 of 
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t he C o n v e n t i o n m u s t be t a k e n as apply ing in the case (see Ahmed, cited 
above, p . 2208, § 49) . T h e C o u r t cons iders tha t the appl ican t m u s t have 
suffered non-pecun ia ry d a m a g e bu t t h a t t he C o u r t ' s finding affords him 
sufficient c o m p e n s a t i o n in t h a t r espec t . 

B. C o s t s a n d e x p e n s e s 

527. O n 29 J a n u a r y 2004 Ms M u k h a s h a v r i a asked tha t t he app l ican t s 
be paid E U R 34,080.70 in respec t of costs and expense s . She did not 
s u b m i t any d o c u m e n t in suppor t of the c la im. T h e C o u r t no tes t h a t this 
s u m co r re sponds exact ly to t he quan t i f i ed c la im t h a t t he lawyer s u b m i t t e d 
on 21 Augus t 2003 for t he pu rpose o f l e g a l aid. 

528. T h e G e o r g i a n G o v e r n m e n t desc r ibed this s u m as exo rb i t an t and 
cons ide red t h a t those costs had not ac tua l ly been incur red . However , they 
dec la red t hemse lves wil l ing to pay the app l i can t s a r e a sonab l e a m o u n t in 
respec t of costs a n d expenses t h a t h a d genu ine ly b e e n i ncu r r ed and were 
not covered by the legal aid a w a r d e d by the C o u r t . 

529. T h e Russ ian G o v e r n m e n t s u b m i t t e d no c o m m e n t on this m a t t e r . 
530. T h e c la im by the a p p l i c a n t s ' r e p r e s e n t a t i v e s of 29 J a n u a r y 2004 

was not a c c o m p a n i e d by s u p p o r t i n g d o c u m e n t s . Even suppos ing t h a t the 
lawyers had wished to refer , in suppor t of the i r c la im, to the de ta i l s 
s u b m i t t e d on 21 Augus t 2003 for t he purpose of legal aid, the C o u r t 
notes t h a t they had also failed to p roduce d o c u m e n t s in suppor t of the i r 
c la im on t h a t d a t e . N o n e t h e l e s s , in its decis ion of 28 Augus t 2003 , the 
C o u r t had cons ide red it p rope r to award , in legal aid, E U R 2,546.54 to 
seven of t he app l i can t s in respec t of Ms M u k h a s h a v r i a ' s services and 
E U R 1,126.54 in respec t of Ms Kin t su rashv i l i ' s work. 

531 . As this legal a id was r e s t r i c t ed to t he admiss ib i l i ty s t age a n d the 
case s u b s e q u e n t l y gave rise to several rounds of w r i t t e n submiss ions and 
to p roceed ings las t ing t h r e e days in Tbil isi for t he pu rpose of h e a r i n g 
wi tnesses (see p a r a g r a p h 43 above) , t h e C o u r t cons iders t h a t , in spi te of 
the lack of de ta i l r e g a r d i n g the s u b m i t t e d c la im, t he a m o u n t a w a r d e d to 
t he app l i can t s by t he Counc i l of E u r o p e as legal aid canno t be cons idered 
as cover ing a d e q u a t e l y all t he costs and expenses incu r red in the 
p roceed ings before t h e C o u r t in S t r a s b o u r g a n d d u r i n g the fact-finding 
visit to Tbil is i . 

532. C o n s e q u e n t l y , hav ing r ega rd to e q u i t a b l e cons ide ra t ions and 
t a k i n g in to accoun t t he s u m s a l ready received by the app l i can t s b y w a y of 
legal aid, t he C o u r t awards t he app l i can t s E U R 3,000 for 
Ms M u k h a s h a v r i a ' s services , E U R 1,500 for those of Ms Kin lsurashv i l i 
and E U R 1,500 for Ms Dzamukashv i l i ' s services , t o g e t h e r wi th any va lue-
added t ax t h a t m a y be c h a r g e a b l e . H a v i n g r e g a r d to t he impu tab i l i t y of 
t he different violat ions of the Conven t i on found by the C o u r t , t he Russ ian 
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F e d e r a t i o n is to pay a th i rd of those s u m s , t he r e m a i n d e r to be payable by 
Georg i a . 

C. D e f a u l t i n t e r e s t 

533. T h e C o u r t cons iders it a p p r o p r i a t e t h a t the defaul t i n t e r e s t 
should be based on the m a r g i n a l l end ing r a t e of the E u r o p e a n C e n t r a l 
Bank , to which should be added t h r e e p e r c e n t a g e poin ts . 

X. EXPENSES I N C U R R E D BY T H E C O U R T 

534. T h e C o u r t poin ts out t h a t t he p r e p a r a t i o n s for t he fact-f inding 
visit to Russ ia , schedu led for 27 O c t o b e r 2003, were m a d e in good t i m e 
and t h a t all t he necessary expenses were p l a n n e d in advance . However , 
the visit could not go a h e a d on account of t he Russ ian G o v e r n m e n t ' s 
c o m m u n i c a t i o n on 20 O c t o b e r 2003 (see p a r a g r a p h s 28 and 29 above) . 

535. A l though the major i ty of the t rave l expenses were covered by 
i n su rance , t he C o u r t had none the l e s s to b e a r the cost of cance l l ing air 
t icke ts for the en t i r e de l ega t i on ( E U R 561.13) a n d of pay ing for two 
i n t e r p r e t e r s who had been h i red in Russ ia ( E U R 1,019.57). 

536. Since t he impossibi l i ty of ca r ry ing out this visit on t he schedu led 
d a t e was i m p u t a b l e to the a t t i t u d e of the a u t h o r i t i e s of t he Russ ian 
F e d e r a t i o n (see p a r a g r a p h s 499 et seq. above) , the C o u r t cons iders t h a t 
this S t a t e should r e i m b u r s e the costs incur red by the C o u r t as set out 
above, a n d pay in th is respec t a to ta l a m o u n t of E U R 1,580.70 in to the 
Counci l of Eu rope ' s b u d g e t . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Dismisses u n a n i m o u s l y the Russ i an G o v e r n m e n t ' s p r e l i m i n a r y 
object ion a l leg ing the impossibi l i ty of e x a m i n i n g the p r e s e n t 
appl ica t ion on the m e r i t s , t o g e t h e r wi th the i r r e q u e s t to set as ide 
the p roceed ings in the case (see p a r a g r a p h 289 above) ; 

2. Dismisses by six votes to one t he Russ ian G o v e r n m e n t ' s p r e l i m i n a r y 
object ion a l leg ing tha t the five e x t r a d i t e d app l i can t s had not appl ied 
to the C o u r t (see p a r a g r a p h 297 above) ; 

3. Dismisses by six votes to one t he Russ ian G o v e r n m e n t ' s p r e l i m i n a r y 
object ion a l leging the app l i c an t s ' failure to be p roper ly r e p r e s e n t e d 
before the C o u r t (see p a r a g r a p h 315 above) ; 
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4. Holds u n a n i m o u s l y t h a t t h e r e has not been a violat ion of M r Aziev's 
r ight to life u n d e r Ar t ic le 2 of t he C o n v e n t i o n (see p a r a g r a p h 323 
above) ; 

5. Holds u n a n i m o u s l y t h a t t h e r e has not b e e n a violat ion by Georg i a of 
Art ic le 3 of the Conven t i on in respec t of the five e x t r a d i t e d app l ican t s 
(see p a r a g r a p h 353 above) ; 

6. Holds u n a n i m o u s l y tha t t he compla in t s u n d e r Ar t ic les 2 and 3 of the 
Conven t ion , in so far as they conce rn the ex t r ad i t i on to Russ ia of 
M r Issayev, M r K h a n c h u k a y e v , Mr M a g o m a d o v , M r Kush tanashv i l i 
and M r Margoshvi l i , a re i ncompa t ib l e rations personae wi th the 
provisions of t he Conven t i on (see p a r a g r a p h 355 above) ; 

7. Holds u n a n i m o u s l y t h a t it is u n n e c e s s a r y to con t i nue the e x a m i n a t i o n 
of the c o m p l a i n t s u n d e r Art ic les 2 and 3 of t he C o n v e n t i o n in so far as 
they concern the ex t r ad i t i on to Russ ia of M r Khash iev and 
M r Baymurzayev (see p a r a g r a p h 357 above) ; 

8. Holds by six votes to one t h a t t h e r e would be a viola t ion by Georg ia of 
Art ic le 3 of t he C o n v e n t i o n if t he decis ion to e x t r a d i t e M r Gelogayev 
to Russ ia , t a k e n on 28 N o v e m b e r 2002, were to be execu ted (see 
p a r a g r a p h 368 above) ; 

9. Holds u n a n i m o u s l y t h a t t h e r e has not b e e n a viola t ion by G e o r g i a of 
Art ic le 2 of the C o n v e n t i o n wi th r ega rd to t he five ex t r ad i t ed 
app l i can t s (see p a r a g r a p h 372 above) ; 

10. Holds by six votes to one t h a t t h e r e has been a violat ion by G e o r g i a of 
Art ic le 3 of t he Conven t i on wi th r e g a r d to M r Shamayev , M r Aziev, 
M r Khadj iev, M r Vissi tov, M r Baymurzayev , M r Khash iev , 
M r Gelogayev, M r M a g o m a d o v , M r Kush tanashv i l i , M r Issayev and 
M r K h a n c h u k a y e v , on account of t he t r e a t m e n t to which they were 
subjec ted d u r i n g the night of 3 to 4 O c t o b e r 2002 (see p a r a g r a p h 386 
above) ; 

11. Holds u n a n i m o u s l y t h a t t h e r e has not b e e n a violat ion by G e o r g i a of 
Art ic le 5 § 1 of t he C o n v e n t i o n (see p a r a g r a p h 407 above) ; 

12. Holds u n a n i m o u s l y t h a t it does not have ju r i sd ic t ion , in t he con t ex t of 
t he p r e s e n t app l ica t ion , to e x a m i n e t h e compla in t u n d e r Ar t ic le 5 § 1 
of the C o n v e n t i o n in so far as it conce rns t he d e t e n t i o n of M r Khash iev 
a n d M r Baymurzayev following the i r a r r e s t in Russ ia on 19 F e b r u a r y 
2004 (see p a r a g r a p h 412 above) ; 

13. Holds u n a n i m o u s l y t h a t t h e r e has been a viola t ion by G e o r g i a of 
Art ic le 5 § 2 of t he Conven t i on in respec t of all t he app l i can t s (see 
p a r a g r a p h 428 above) ; 
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14. Holds u n a n i m o u s l y t h a t it is not necessary to e x a m i n e M r Khadj iev ' s 
compla in t u n d e r Art ic le 5 § 2 of t he Conven t i on from the s t andpo in t 
of Ar t ic le 6 § 3 of t he Conven t i on (sec p a r a g r a p h 429 above) ; 

15. Holds u n a n i m o u s l y t h a t it does not have ju r i sd i c t ion to e x a m i n e 
M r Khadj iev ' s compla in t a l leging a fai lure to provide an i n t e r p r e t e r 
d u r i n g q u e s t i o n i n g a t the civilian hospi ta l in G e o r g i a and a lack of 
in format ion abou t the accusa t ions b r o u g h t aga ins t h im by the 
G e o r g i a n a u t h o r i t i e s (see p a r a g r a p h 430 above) ; 

16. Holds u n a n i m o u s l y t h a t t h e r e has been a viola t ion by G e o r g i a of 
Art ic le 5 § 4 of the Conven t i on in respec t of all t he app l i can t s (see 
p a r a g r a p h 434 above) ; 

1 7. Holds by six votes to one t h a t t h e r e has been a violat ion by Georg i a of 
Art ic le 13 of the Conven t i on t a k e n in conjunct ion wi th Art ic les 2 and 
3 in respect of M r Shamayev , M r Adayev, M r Aziev, M r Khadj iev and 
M r Vissi tov (see p a r a g r a p h 466 above) ; 

18. Holds u n a n i m o u s l y t h a t it is not necessa ry to e x a m i n e from the 
s t a n d p o i n t of Art ic le 2 § 1 of the Conven t i on and Art ic le 4 of 
Protocol No. 4 M r Khadj iev 's compla in t a l l eg ing t h a t he was h a n d e d 
over to t he Russ i an a u t h o r i t i e s wi thou t any cour t decision (see 
p a r a g r a p h 467 above) ; 

19. Holds by six votes to one tha t t h e r e has been a violat ion by G e o r g i a of 
Art ic le 34 of the Conven t i on in respec t of M r Shamayev , M r Aziev, 
M r Khadj iev and M r Vissi tov (sec p a r a g r a p h 479 above) ; 

20. Holds u n a n i m o u s l y t h a t it docs not have ju r i sd i c t ion to e x a m i n e the 
compla in t u n d e r Art ic le 3 of the Conven t i on in so far as it concerns 
the t r ans fe r of t he e x t r a d i t e d app l i can t s to Russ ia by the Russ ian 
a u t h o r i t i e s (see p a r a g r a p h 488 above) ; 

2 1 . Holds u n a n i m o u s l y t h a t it does not have jur isdic t ion to e n t e r t a i n the 
compla in t u n d e r Art ic le 6 § 2 of t he C o n v e n t i o n aga ins t t he Russ ian 
F e d e r a t i o n (see p a r a g r a p h 489 above) ; 

22. Holds u n a n i m o u s l y t h a t it does not have ju r i sd i c t ion to e x a m i n e the 
compla in t s ra ised on 27 O c t o b e r 2003 by M r Khadj iev aga ins t t h e 
Russ i an F e d e r a t i o n (see p a r a g r a p h 490 above) ; 

23 . Holds u n a n i m o u s l y tha t t he R u s s i a n F e d e r a t i o n has failed to comply 
wi th its ob l iga t ions u n d e r Art ic le 38 § 1 (a) of t h e Conven t i on (see 
p a r a g r a p h 504 above) ; 

24. Holds by six votes to one tha t t he re has been a viola t ion by the Russ ian 
Fede ra t i on of Ar t ic le 34 of the Conven t i on in respec t of t he five 
app l i can t s e x t r a d i t e d to t h a t c o u n t r y on 4 O c t o b e r 2002 a n d the two 
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app l i can t s a r r e s t e d by the Russ ian a u t h o r i t i e s on 19 F e b r u a r y 2004 
(see p a r a g r a p h 518 above) ; 

25. Holds by six votes to one tha t t he finding of a po ten t i a l v io la t ion of 
Art ic le 3 cons t i t u t e s in i tself sufficient j u s t sa t is fact ion for any non-
pecun ia ry d a m a g e t h a t m a y have b e e n sus t a ined by M r Gelogayev 
(see p a r a g r a p h 526 above) ; 

26. Holds 
by six votes to one 
(a) t h a t G e o r g i a is to pay the app l i can t s , wi th in t h r e e m o n t h s from 
the d a t e on which the j u d g m e n t b e c o m e s final in acco rdance wi th 
Art ic le 44 § 2 of the C o n v e n t i o n , t he following a m o u n t s , to b e 
conver ted in to G e o r g i a n laris at t he r a t e appl icab le at t h e d a t e of 
s e t t l e m e n t : 

(i) to M r Shamayev , M r Aziev, M r Khadj iev a n d M r Vissitov, 
e x t r a d i t e d on 4 O c t o b e r 2002, E U R 8,000 (eight t h o u s a n d euros) 
each for non -pecun ia ry d a m a g e sus t a ined as a resu l t of t he 
violat ion of Ar t ic le 3, Ar t ic le 5 §§ 2 and 4, a n d Art ic le 13 t a k e n 
in conjunct ion wi th Ar t ic les 2 a n d 3 of t he C o n v e n t i o n ; 
(ii) to M r Adayev, e x t r a d i t e d on 4 O c t o b e r 2002, E U R 6,000 (six 
t h o u s a n d euros) for non -pecun ia ry d a m a g e sus t a ined as a resul t 
of the violat ion of Art ic le 5 §§ 2 and 4, a n d Art ic le 13 t a k e n in 
conjunct ion wi th Ar t ic les 2 and 3 of the Conven t ion ; 
(iii) to M r Issayev, M r Kush t anashv i l i , M r K h a n c h u k a y e v , 
M r M a g o m a d o v , Mr Gelogayev, M r Khash iev (Elikhadjiev, 
Mulkoyev) a n d M r B a y m u r z a y e v (Alkhanov) , E U R 4,000 (four 
t h o u s a n d euros) each for non-pecun ia ry d a m a g e s u s t a i n e d as a 
resu l t of t he viola t ion of Ar t ic le 3 and Art ic le 5 §§ 2 and 4 of t h e 
Conven t ion ; 
(iv) to M r S h a m a y e v , M r Aziev, M r Khadj iev a n d M r Vissi tov, 
e x t r a d i t e d on 4 O c t o b e r 2002, E U R 3,000 ( t h r e e t h o u s a n d 
euros) each for t he non -pecun ia ry d a m a g e r e su l t i ng from t h e 
fai lure to comply wi th Art ic le 34 of t he Conven t ion ; 
(v) any t ax t h a t m a y be c h a r g e a b l e on the above a m o u n t s ; 

u n a n i m o u s l y 
(b) t ha t Georg i a is to pay M r Margoshvi l i , wi th in t h r e e m o n t h s from 
t h e d a t e on which the j u d g m e n t b e c o m e s final in acco rdance with 
Art ic le 44 § 2 of the C o n v e n t i o n , E U R 2,500 ( two t h o u s a n d five 
h u n d r e d euros) for non -pecun ia ry d a m a g e sus t a ined as a resu l t of t h e 
violat ion of Art ic le 5 §§ 2 a n d 4 of the C o n v e n t i o n , to be conver t ed in to 
G e o r g i a n laris at the r a t e appl icab le a t the d a t e of s e t t l e m e n t , t o g e t h e r 
wi th any tax tha t m a y be c h a r g e a b l e on the above a m o u n t ; 
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by six votes to one 
(c) t ha t G e o r g i a is to pay the app l i can t s , wi th in t h r e e m o n t h s from 
the d a t e on which the j u d g m e n t becomes final in acco rdance with 
Art ic le 44 § 2 of the Conven t ion , the s u m of E U R 4,000 (four 
t h o u s a n d euros) in respec t of costs and e x p e n s e s , t o g e t h e r wi th any 
tax t h a t may be c h a r g e a b l e on the above a m o u n t , to be conve r t ed into 
G e o r g i a n laris at the r a t e appl icable a t the d a t e of s e t t l e m e n t ; 
(d) t ha t from the expiry of the above -men t ioned t h r e e m o n t h s unt i l 
s e t t l e m e n t s imple in te res t shall be payable on the above a m o u n t s at a 
r a t e equa l to t he m a r g i n a l l end ing r a t e of t he E u r o p e a n C e n t r a l Bank 
d u r i n g the defaul t per iod plus t h r e e p e r c e n t a g e po in t s ; 

27. Holds by six votes to one 
(a) t ha t the Russ ian F e d e r a t i o n is to pay, wi th in t h r e e m o n t h s from 
t h e d a t e on which the j u d g m e n t becomes final in acco rdance wi th 
Art ic le 44 § 2 of the Conven t ion , the following s u m s , to be conver t ed 
into Russ ian roubles at the r a t e appl icable at the d a t e of s e t t l e m e n t : 

(i) to M r Shamayev , M r Aziev, M r Khadjiev, M r Adayev and 
M r Vissitov, e x t r a d i t e d on 4 O c t o b e r 2002, a n d to M r K h a s h i e v 
(Elikhadjicv, Mulkoycv) and M r B a y m u r z a y e v (Alkhanov) , 
a r r e s t e d in Russ ia on 19 F e b r u a r y 2004, E U R 6,000 (six 
t h o u s a n d euros ) each in respect of the non-pecun ia ry d a m a g e 
s u s t a i n e d as a resu l t of the b reach of Art ic le 34 of t he Conven t ion ; 
(ii) t he s u m of E U R 2,000 (two t h o u s a n d euros) to those 
app l i can t s in respect of costs and expenses ; 
(iii) any tax t h a t may be cha rgeab l e on the above a m o u n t s ; 

(b) t ha t from the expiry of the above -men t ioned t h r e e m o n t h s unt i l 
s e t t l e m e n t s imple in te res t shall be payable on the above a m o u n t s a t a 
r a t e equa l to the m a r g i n a l l end ing r a t e of the E u r o p e a n C e n t r a l Bank 
d u r i n g the defaul t per iod plus t h r e e p e r c e n t a g e points ; 

28. Dismisses u n a n i m o u s l y t he r e m a i n d e r of the c la im for j u s t sa t isfact ion; 

29. Holds u n a n i m o u s l y tha t the Russ ian Fede ra t i on is to pay the s u m of 
E U R 1,580.70 (one t h o u s a n d five h u n d r e d and e ighty euros seven ty 
cen t s ) into the Counc i l of E u r o p e budge t , in respec t of t he C o u r t ' s 
o p e r a t i o n a l costs , wi th in t h r e e m o n t h s from t h e d a t e on which the 
j u d g m e n t becomes final in acco rdance wi th Art ic le 44 § 2 of the 
Conven t i on (see p a r a g r a p h 536 above) . 

Done in F rench , and notified in wr i t i ng on 12 April 2005, p u r s u a n t to 
Rule 77 §§ 2 and 3 of t he Rules of C o u r t . 

S. Doi.i.É 
R e g i s t r a r 

J . -P . COSTA 
Pres iden t 
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In acco rdance wi th Art ic le 45 § 2 of t he C o n v e n t i o n a n d Ru le 74 § 2 of 
the Rules of C o u r t , the d i s s en t i ng opinion of M r Kovler is a n n e x e d to this 
j u d g m e n t . 

J . -P .C . 
S .D. 
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D I S S E N T I N G O P I N I O N O F J U D G E K O V L E R 

(Translation) 

I r eg re t t ha t I canno t s h a r e some of the conclusions r e a c h e d by the 
major i ty of the C h a m b e r in t he p re sen t j u d g m e n t , which I cons ider q u i t e 
a m b i g u o u s . 

F r o m the beg inn ing of e x a m i n a t i o n of the case , in pa r t i cu l a r from the 
appl ica t ion of Rule 39 of the Rules of C o u r t ( " In te r im m e a s u r e s " ) on 
4 O c t o b e r 2002, t he p roceed ings w e r e m a r k e d by several i r r egu la r i t i e s : 
the app l i c an t s ' r e p r e s e n t a t i v e s knowingly provided false n a m e s for the 
app l i can t s ; the na t iona l i ty of some of t h e m was u n c e r t a i n ; the 
r e p r e s e n t a t i v e s ' a u t h o r i t i e s to act , s u b m i t t e d on 22 N o v e m b e r 2002 on 
beha l f of t he five e x t r a d i t e d app l i c an t s , r e fe r red only to G e o r g i a as t h e 
r e s p o n d e n t S t a t e , e tc . 

In real i ty, accord ing to the lawyers ' confessions as b roadcas t by the 
G e o r g i a n and Russ ian press and reproduced in the i r s u b s e q u e n t 
s t a t e m e n t s , inc lud ing those before t he C o u r t , t he i r c l ients mis led t he 
inves t iga tors in G e o r g i a a n d Russ ia : in o r d e r to avoid e x t r a d i t i o n , they 
used a " s t r a t egy of false n a m e s " (see the t r ansc r ip t s of M r G a b a y d z e ' s 
confessions in t h e admiss ibi l i ty dec is ion) , inven t ing s u r n a m e s , add re s se s 
and d a t e s of b i r th , which p r even t ed the i r ident i ty from be ing es tab l i shed 
before o u r C o u r t . Yet Art ic le 35 § 2 of the Conven t i on provides : " T h e 
C o u r t shal l not dea l wi th any app l ica t ion s u b m i t t e d u n d e r Art ic le 34 t h a t 
(a) is a n o n y m o u s ..." In this connec t ion , I would q u o t e the Bri t ish lawyer 
Phil ip Leach who, inter alia, p r e s e n t e d the first so-called C h e c h e n cases 
before t h e C o u r t wi thou t any p rob lem of p rocedu ra l i r regu la r i ty : "Every 
app l ica t ion to the E u r o p e a n C o u r t m u s t identify the app l i can t (Art icle 35 
(2) a ) . Any appl ica t ion which does not do so m a y be dec la red inadmiss ib le 
on this g r o u n d a l o n e " (Phi l ip Leach , Taking a Case to the European Court of 
Human Rights, London , 2001, p. 85). W e imposed fairly s tr ict ru les on t he 
two G o v e r n m e n t s wi th r ega rd to compl i ance wi th p rocedu ra l formal i t ies . 
P r o c e d u r a l r igour a n d the pr inciple of equa l i ty of a r m s r e q u i r e d t h e s a m e 
a t t i t u d e towards the app l i c an t s ' r e p r e s e n t a t i v e s . However , I have not 
found convincing a r g u m e n t s in the j u d g m e n t to just i fy the ind tdgence 
shown. T h e resul t has been t h a t , even at t he point of a d o p t i n g its 
j u d g m e n t , the C o u r t has been obl iged to refer occasionally to two 
s u r n a m e s in respec t of t he s a m e individual and to t ake pa ins to avoid 
m e n t i o n i n g the na t iona l i ty of such or such an app l i can t . 

T h e issue of the lawyers ' a u t h o r i t y to act as t he app l i c an t s ' 
r e p r e s e n t a t i v e s is p r e s e n t e d even m o r e myster ious ly in the j u d g m e n t . T o 
judge by p a r a g r a p h 14 of t h e j u d g m e n t , " O n 22 O c t o b e r 2002, u n d e r 
Rule 47, an app l ica t ion aga ins t Georgia and Russia was lodged on beha l f of 
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thirteen app l i can t s by the i r r e p r e s e n t a t i v e s " . Not unt i l a m o n t h l a t e r did 
the lawyers "fax[...J t he powers of a t t o r n e y a u t h o r i s i n g t h e m to r e p r e s e n t 
the e x t r a d i t e d app l i can t s before t he C o u r t . T h o s e d o c u m e n t s , which 
re fe r red to Georgia as t he r e s p o n d e n t S t a t e , had been s igned by the 
a p p l i c a n t s ' family m e m b e r s and fr iends l iving in R u s s i a " (see 
p a r a g r a p h 225). A l though the C o u r t jus t i f ies this in te rva l by " e x t r e m e l y 
u rgen t c i r c u m s t a n c e s which were not a t t r i b u t a b l e to the a p p l i c a n t s " (see 
p a r a g r a p h 312), it gives the impress ion of jus t i fy ing the i r r egu la r i t i e s on 
the pa r t of profess ional lawyers in o rde r to conc lude t h a t the app l i can t s 
" m a y be cons ide red [sic] to be validly r e p r e s e n t e d " . In t he s a m e way, the 
lawyers ' " con t r ad i c to ry" (to say t he least) s t a t e m e n t s ab o u t t he s igna tu re s 
m a y be cons ide red valid. T h e admiss ibi l i ty decision con ta ins a ph rase 
wor thy of a de tec t ive novel: " T h e s i g n a t u r e s on t he a u t h o r i t i e s to act had 
al legedly been a d d e d by the app l i can t s [N.B. they were a l r eady e x t r a d i t e d ] 
t hemse lves on 22 N o v e m b e r 2002 and ob ta ined wi th t he he lp of pe r sons of 
C h e c h e n origin living in Russ i a or, in c e r t a i n cases , a d d e d by family 
m e m b e r s of t he app l i can t s , living in Russ ia . " It was only w h e n the 
h a n d w r i t i n g repor t showed t h a t t he au tho r i t i e s to act had not been signed 
by the e x t r a d i t e d app l i can t s t ha t one of the lawyers finally a d m i t t e d having 
"appea l ed to t he i r re la t ives and fr iends, a n d it was the l a t t e r ' s s i gna tu re s 
which a p p e a r e d on the a u t h o r i t i e s t o ac t " (see p a r a g r a p h 231 of the 
j u d g m e n t ) . I r eg re t t h a t t he C h a m b e r has not t a k e n into account the 
C o u r t ' s case-law on t h e inadmiss ib i l i ty of i m p r o p e r app l ica t ions (see, 
mutatis mutandis, Slamoulakatos v. the United Kingdom ( d e c ) , no. 27567/95, 
9 Apri l 1997), inc lud ing on the g r o u n d s of "de l ibe ra t e m i s r e p r e s e n t a t i o n " , 
to use t he express ion employed by K a r e n Reid (Ka ren Rck\, A Practitioner's 
Guide to the European Convention on Human Rights, London , 1998). 

I l l dwell on these r e g r e t t a b l e facts, it is in o rde r to point out t ha t every 
app l i can t , or his or he r r e p r e s e n t a t i v e , signs an app l ica t ion form 
c o n t a i n i n g the following dec l a ra t i on : "I he reby dec la re t h a t , to t h e best 
of my knowledge and belief, the i n fo rma t ion I have given in t he p resen t 
app l ica t ion form is co r rec t . " T h e y t h u s conf i rm t h a t t h e in fo rma t ion 
provided is t r u e , on pa in of falling wi th in the scope of Art ic le 35 of the 
Conven t ion , t he C o u r t be ing en t i t l ed at any stage of the p roceed ings to 
dec la re an app l ica t ion inadmiss ib le w h e r e t he r ight of appl ica t ion has 
b e e n abused (Article 35 §§ 3 and 4 of the C o n v e n t i o n ) , or of i nduc ing the 
C o u r t to have recourse from the ou t se t to t he inves t igat ive m e a s u r e s 
provided for in Rule 42 of t he Rules of C o u r t . 

No t wish ing to "be t a k e n for" a mora l i se r , I none the l e s s wish my 
a p p r o a c h to be clearly unde r s tood : the me t i cu lous obse rvance of all 
p r o c e d u r a l de ta i l s by t he C o u r t in its capac i ty as a s tr ict a r b i t e r is wha t 
g u a r a n t e e s t h e m e r i t s of its j u d g m e n t . If a re feree m a k e s a concession to 
one side d u r i n g a m a t c h , t h e o t h e r side cons iders i tself free to m a n o e u v r e 
as it wishes . T h e facts of the in s t an t case provide m u c h evidence of this . 
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In spi te of my firm belief t h a t this appl ica t ion is inadmiss ib le on t he 
g r o u n d s of its anonymi ty a n d abuse of the right of app l ica t ion , I a m 
obliged to s t a t e my view on the m e r i t s of t he case , a n d wish to set ou t my 
posi t ion briefly. 

A l though I ag ree wi th my co l l eagues ' conclusions tha t t h e r e has been 
no viola t ion by G e o r g i a of Art ic le 3 wi th r ega rd to the five e x t r a d i t e d 
app l i can t s and t h a t it is u n n e c e s s a r y to c o n t i n u e e x a m i n a t i o n of t he 
c o m p l a i n t s u n d e r Ar t ic les 2 a n d 3 in so far as they concern t he 
ex t r ad i t i on of M r K h a s h i e v a n d M r Baymurzayev to Russ ia , I a m u n a b l e 
to accept t h a t t h e r e would be a violat ion of Art ic le 3 if t he decis ion to 
e x t r a d i t e M r Gelogayev to Russ ia were to be execu t ed . In my opinion , 
this conclus ion, based on (actual con jec tu re ( the " g e n e r a l s i tua t ion in 
C h e c h n y a " as descr ibed in p a r a g r a p h s 364 a n d 366) a n d legal 
specu la t ion (a fairly superficial i n t e r p r e t a t i o n of the validi ty of t he 
Russ ian C o n s t i t u t i o n a l C o u r t ' s j u d g m e n t of 2 F e b r u a r y 1999), is also 
based on a value j u d g m e n t c o n c e r n i n g a d e t e r i o r a t i o n of the s i tua t ion in 
the region (see p a r a g r a p h 367) a n d t h e r e is no jus t i f ica t ion for it in t he 
C o u r t ' s case-law. In Mehemi (no. I), t he C o u r t found tha t t h e r e would be a 
po t en t i a l violat ion of Art ic le 8 (r ight to respec t for p r iva te a n d family life) 
if t he appl ican t (who had family t ies in F rance ) were to be e x t r a d i t e d (see 
Mehemi v. France (no. I), j u d g m e n t of 26 S e p t e m b e r 1997, Reports ojJudgments 
and Decisions 1997-VI); this is not the case h e r e . As far as I a m a w a r e , t he 
only e x a m p l e s of a finding of a po ten t i a l violat ion of Art ic le 3 in t he event 
of e x t r a d i t i o n conce rn e x t r a d i t i o n to a S t a t e t h a t is not a s igna to ry to t he 
C o n v e n t i o n (see Soering v. the United Kingdom, j u d g m e n t of 7 Ju ly 1989, 
Series A no. 161, and Cruz Varas and Others v. Sweden, j u d g m e n t of 
20 M a r c h 1991, Scries A no. 201) . 

In my opinion , t he C o u r t lacks valid g r o u n d s for s t a t i n g tha t it is 
" e s t a b l i s h e d " t h a t t h e r e would be a violat ion of Ar t ic le 3 of the 
C o n v e n t i o n in t he event of the app l i can t ' s ex t r ad i t i on to a c o u n t r y which 
is a s igna to ry to the Conven t i on a n d which has provided t he G e o r g i a n 
G o v e r n m e n t and the C o u r t wi th all necessa ry a s su rances of compl iance 
wi th the Conven t ion vis-a-vis t he app l i can t s , inc lud ing M r Gelogayev. 

As to t h e even t s d u r i n g the night of 3 to 4 O c t o b e r 2002 (revolt by t he 
p r i sone r s a n d its suppress ion by the G e o r g i a n secur i ty forces), t he C o u r t 
has , in my opinion, t a k e n a fairly s t r a n g e posi t ion by specu la t i ng on " t he 
a p p l i c a n t s ' pa r t i cu l a r vu lne rab i l i t y" ( they were a r m e d , let it be no ted , 
wi th br icks and pieces of m e t a l ) and on the " l e g i t i m a t e f ea r s" t h a t they 
may have "expe r i enced at the idea of t he i r e x t r a d i t i o n " . Even if the C o u r t 
"has not over looked t he fact t h a t p r i son w a r d e n s a n d m e m b e r s of the 
special forces w e r e also in jured in ' h a n d - t o - h a n d c o m b a t ' wi th t he 
a p p l i c a n t s " and t h a t four of t he seven app l i can t s were s e n t e n c e d by a 
G e o r g i a n cour t on 25 N o v e m b e r 2004 t o two yea r s a n d five m o n t h s ' 
i m p r i s o n m e n t , it none the l e s s finds tha t t h e r e was "physical and m e n t a l 
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suffering of a n a t u r e a m o u n t i n g to i n h u m a n t r e a t m e n t " . F r o m now on, 
the que l l ing of a pr ison riot is likely to be c o n d e m n e d as d i sp ropor t iona te . . . 

I a m also obliged to confess t h a t the logic beh ind the finding of a 
violat ion of Ar t ic le 34 by G e o r g i a escapes m e : is G e o r g i a gui l ty of hav ing 
p e r m i t t e d t he p l ane ca r ry ing the e x t r a d i t e d individuals to leave a t a r o u n d 
7.10 p .m. ( S t r a s b o u r g t i m e ) , w h e n it did not receive formal not if icat ion of 
the appl ica t ion of Ru le 39 of the Rules of C o u r t un t i l m o r e t h a n half an 
hour la ter? Is it also respons ib le for the fact t ha t t he fact-finding visit to 
Russ ia did not t ake place (see p a r a g r a p h s 477-78)? Moreover , I refer to the 
joint d i s sen t ing opinion of J u d g e s Cafl isch, T u r m e n and myself in 
Mamatkulov and Askarov v. Turkey ( [ G C ] , nos. 46827/99 a n d 46951/99, 
E C H R 2005-1), in which we ques t ion the b ind ing n a t u r e of t he i n t e r im 
m e a s u r e s ind ica ted by the C o u r t as they a r e c u r r e n t l y set out in Rule 39 
of the Rules of C o u r t , pa r t i cu la r ly p a r a g r a p h 3, the F r e n c h vers ion of 
which refers to "mesures provisoires recommandées" ( " r e c o m m e n d e d i n t e r im 
m e a s u r e s " ) . 

In my opinion, t he f inding of a violat ion of Art ic le 34 of t he Conven t ion 
by Russ ia der ives from the m u t u a l i n t r ans igence of t he posi t ions adop ted 
by the C o u r t and the Russ i an G o v e r n m e n t . T h e C o u r t rel ies on the Orhan 
opt ion , which consis ts in a s s e r t i n g t h a t " t h e a s s e s s m e n t of the 
a u t h e n t i c i t y of an app l ica t ion c o m e s u n d e r the sole j u r i sd i c t ion of the 
C o u r t , and not t h a t of a G o v e r n m e n t " (see Orhan v. Turkey, no. 25656/94, 
1 8 J u n e 2002, a n d p a r a g r a p h 513 of t h e p re sen t j u d g m e n t ) . For t he i r pa r t , 
t he G o v e r n m e n t did not recognise the a u t h o r i t i e s to act of the " p u r p o r t e d 
r e p r e s e n t a t i v e s " and p r e v e n t e d t h e m from ga in ing access to the 
app l i can t s . It is r e g r e t t a b l e t h a t the lack of p r o c e d u r a l r igour ( m e n t i o n e d 
above) before t he C o u r t poisoned the r e m a i n d e r of t he e x a m i n a t i o n of t he 
case . Each pa r ty has its own d igni ty which deserves respec t , even in the 
case of a r e s p o n d e n t G o v e r n m e n t . 

However , I do a g r e e wi th several of t he C o u r t ' s conclusions r e g a r d i n g 
ce r t a in failings by the Russ ian r e s p o n d e n t G o v e r n m e n t to coopera te in 
the o rgan i sa t ion of a fact-finding visit; at t he s a m e t i m e I do not 
subscr ibe to the a r g u m e n t put forward in p a r a g r a p h 500 to the effect 
t h a t " t h e conduct of a fact-f inding visit, dec ided by the C o u r t does not 
d e p e n d on the p rog res s of d o m e s t i c p roceed ings" . I have difficulty in 
imag in ing the r eac t ion of a d o m e s t i c cour t if a de lega t ion from the 
E u r o p e a n C o u r t were to ar r ive in town and begin q u e s t i o n i n g the 
d e f e n d a n t s while it was e x a m i n i n g a case. . . 

Finally, wi th r ega rd to the s u m s a w a r d e d to t he app l i can t s in respect of 
a l leged non-pecun ia ry d a m a g e , I wish to point out t h a t the two r e s p o n d en t 
G o v e r n m e n t s ac t ed in accordance wi th the provisions of the E u r o p e a n 
Conven t i on on the Suppress ion of T e r r o r i s m (1977) a n d the E u r o p e a n 
Conven t i on on M u t u a l Ass i s tance in C r i m i n a l M a t t e r s (1959), not to 
m e n t i o n the Minsk Conven t i on (1933) , r e fe r red to in the j u d g m e n t , 
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which r e q u i r e s C o n t r a c t i n g S t a t e s to comply wi th those t r e a t y provis ions. 
I very m u c h doub t tha t the obl iga t ions a r i s ing from those t ex t s a r e to be 
i n t e r p r e t e d as the cause of non -pecun ia ry d a m a g e to those who c o m e 
u n d e r t he scope of t he a b o v e - m e n t i o n e d conven t ions . It is for th is r ea son 
t h a t , as inMamatkulov and Askarov, I cons ider the f inding of a violat ion (in 
so far as t h e r e has been one) to be sufficient j u s t sa t is fact ion in a case of 
this sor t . 
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SOMMAIRE1 

Satisfaction équitable - impossibilité prolongée de récupérer un appar

tement 

Article 41 

Satisfaction équitable - Dommage matériel - Impossibilité prolongée de récupérer un 

appartement — Possibilité offerte par le droit interne d'engager une action en réparation contre 

le locataire 

* 

Les requérantes, propriétaires d'un appartement occupé par un locataire, 
obtinrent une décision exécutoire ordonnant la libération des lieux. A l'expiration 
du délai, le locataire n'avait pas libéré les lieux. Les requérantes firent signifier le 
commandement de libérer l 'appartement. Pendant trois ans, l'huissier de justice 
procéda à plusieurs tentatives d'expulsion qui se soldèrent par des échecs, les 
requérantes n'ayant pas bénéficié du concours de la force publique. Le locataire 
obtint ensuite une suspension de la procédure d'expulsion, avant de quitter les 
lieux. 

1. L'exception préliminaire du Gouvernement (non-épuisement des voies de 

recours internes) se heurte à la forclusion. 

2. Articles 1 du Protocole n" 1 et 6 § 1 de la Convention : les requérantes se 
plaignent de l 'impossibilité prolongée de récupérer leur appartement faute 
d'avoir bénéficié du concours de la force publique. L'affaire soulève des questions 
semblables à celles déjà examinées dans l'arrêt Immobiliare Sqffi. En l'espèce, les 
requérantes ont dû attendre environ cinq ans à compter de la première tentative 
d'expulsion par l'huissier de justice avant de pouvoir récupérer leur appartement. 
Conclusion : violation (unanimité). 

Article 41 : les requérantes demandent réparation du préjudice matériel subi. La 
Cour relève qu'elles peuvent introduire devant les juridictions civiles, en vertu de 
l 'article 1591 du code civil, une demande en réparation contre leur ancien locataire 
afin d'obtenir le remboursement des dommages causés par celui-ci en conséquence 
de la restitution tardive de l'immeuble. Il s'agit en effet, en l'espèce, de dommages 
qui découlent du comportement illégal du locataire qui, indépendamment de la 
coopération de l'Etat à l'exécution de la décision judiciaire d'expulsion, se devait 
de restituer l 'appartement à ses propriétaires. La violation du droit des 
requérantes au respect de leur bien est avant tout la conséquence du 
comportement illégal du locataire. La Cour en conclut que la violation de 
l 'article 6 de la Convention par l'Etat est d'ordre procédural et postérieure à la 
conduite du locataire. Dès lors que le droit interne italien permet d'effacer les 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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conséquences matérielles de la violation, il y a lieu de rejeter la demande de 
satisfaction équitable en ce qui concerne le dommage matériel. 
La Cour accorde à chacune des requérantes une somme au titre du dommage 
moral. 

Jurisprudence citée par la Cour 

Cèleront c. Italie, arrêt du 15 novembre 1996, Recueil des arrêts et décisions 1996-V 
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Edoardo Palumbo c. Italie, n" 15919/89, 30 novembre 2000 
Lunari c. Italie, n" 21463/93, 11 janvier 2001 
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En l 'af fa ire Lo T u f o c. I ta l i e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( p r e m i è r e sec t ion) , 

s i égean t en u n e c h a m b r e composée de : 

M M . C L . ROZAKIS, président, 

L. LOUCAIDES, 
M M E F . TULKENS, 
M. P. LORENZEN, 
M1™' N.VAJIC, 
MM. V. ZAGREBELSKY, 

D. SWELMANN, juges, 

et de M. S. NlELSEN,greffier de section, 

Après en avoir dé l ibéré en c h a m b r e du conseil le 24 m a r s 2005, 

R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve une r e q u ê t e (n° 64663/01) d i r igée 

con t r e la R é p u b l i q u e i t a l i enne et dont deux r e s so r t i s s an t e s de cet E t a t , 

M M F A l e s s a n d r a Lo Tufo et M M R I la r ia Lo Tufo («les r e q u é r a n t e s » ) , ont 

saisi la C o u r le 14 aoû t 2000 en ve r tu de l 'ar t ic le 34 de la C o n v e n t i o n d e 

s a u v e g a r d e des Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s 

(« la C o n v e n t i o n » ) . 

2. Les r e q u é r a n t e s ont é té r e p r é s e n t é e s devan t la C o u r par M1' L. Agl ie t t i , 

avocate au b a r r e a u de Florence . Le g o u v e r n e m e n t i ta l ien («le Gouver 

n e m e n t » ) a é té r e p r é s e n t é par ses a ge n t s successifs, M. U. Leanza 

et M. I.M. Bragugl ia , et ses coagen ts successifs, M. V. ^Esposito et 

M. F. Crisafull i . 

3. Le 30 m a i 2002, la C o u r a déc la ré la r e q u ê t e recevable . 

4. Le 1 e r n o v e m b r e 2004, la C o u r a modifié la compos i t ion de ses 

sect ions (ar t ic le 25 § 1 du r è g l e m e n t ) . La p r é s e n t e r e q u ê t e a é té 

a t t r i b u é e à la p r e m i è r e sect ion ainsi r e m a n i é e . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

5. Les r e q u é r a n t e s sont nées en 1968 et 1964 et r é s iden t à Londre s et à 

F lorence r e s p e c t i v e m e n t . 

6. O S . é t a i t p r o p r i é t a i r e d ' un a p p a r t e m e n t à F lo rence , qu 'e l l e avait 

loué à M.P . 

7. Le 21 d é c e m b r e 1989, les r e q u é r a n t e s dev in ren t p r o p r i é t a i r e s de cet 

a p p a r t e m e n t . 
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8. P a r u n ac t e signifié le 21 février 1990, les r e q u é r a n t e s i n f o r m è r e n t 

le loca ta i re de l eu r i n t e n t i o n de m e t t r e fin à la locat ion à l ' exp i ra t ion du 

bail , soit le 30 j u i n 1991, le p r i è r e n t de l ibérer les l ieux avan t ce t t e d a t e et 

l ' a s s ignèren t à c o m p a r a î t r e devan t le j u g e d ' i n s t ance de F lo rence . 

9. Pa r une o r d o n n a n c e du 18 j u i n 1990, ce d e r n i e r conf i rma 

f o r m e l l e m e n t le congé du bail a u 15 n o v e m b r e 1993 et déc ida q u e les 

lieux deva ien t ê t r e l ibérés au plus t a rd le 15 s e p t e m b r e 1994. C e t t e 

décis ion devin t exécu to i re le 17 ju i l l e t 1990. 

10. Le 17 n o v e m b r e 1994, l 'une des r e q u é r a n t e s , M"" ' I la r ia Lo Tufo , fit 

u n e d é c l a r a t i o n so lennel le selon laque l le elle avait un besoin u r g e n t de 

r é c u p é r e r l ' a p p a r t e m e n t pour en faire sa p r o p r e hab i t a t i on . 

11. Le 25 m a i 1995, les r e q u é r a n t e s firent signifier au loca ta i re le 

c o m m a n d e m e n t de l ibérer l ' a p p a r t e m e n t . 

12. Le 3 aoû t 1995, elles lui f irent signifier l'avis q u e l 'expulsion sera i t 

e x é c u t é e le 5 oc tobre 1995 pa r voie d 'hu i s s i e r de j u s t i c e . 

13. E n t r e le 5 oc tobre 1995 et le 1" oc tobre 1998, l 'huiss ier de justice 

p r o c é d a à seize t en ta t ives d ' expuls ion qu i se so ldè ren t t ou t e s pa r un 

échec , les r e q u é r a n t e s n ' ayan t j a m a i s pu bénéficier du concours de la 

force pub l ique p o u r faire e x é c u t e r la p r o c é d u r e d 'expuls ion . 

14. Le 21 ju i l le t 1999, invoquant l 'ar t icle 6 de la loi n" 431/98 , le 

loca ta i re d e m a n d a au t r ibuna l de F lorence de s u s p e n d r e la p r o c é d u r e 

d ' expuls ion . Ce d e r n i e r suspend i t la p r o c é d u r e j u s q u ' a u 23 s e p t e m b r e 

1999. 

15. En oc tobre 2000, le loca ta i re q u i t t a les l ieux s p o n t a n é m e n t et les 

r e q u é r a n t e s p u r e n t r é c u p é r e r leur a p p a r t e m e n t . 

IL LE D R O I T INTERNE P E R T I N E N T 

16. D e p u i s 1947, la législat ion en m a t i è r e de baux d ' h a b i t a t i o n a é té 

m a r q u é e pa r di f férentes i n t e rven t ions des pouvoirs publics c o n c e r n a n t le 

con t rô le des loyers au moyen du blocage de ceux-ci - t e m p é r é pa r les 

a u g m e n t a t i o n s légales d é c r é t é e s de t e m p s à a u t r e p a r le g o u v e r n e m e n t -

ainsi q u e la p ro roga t ion légale de tous les baux en cours et , enfin, la 

suspens ion ou l ' é c h e l o n n e m e n t de l ' exécut ion forcée des expuls ions . En 

ce qui conce rne la p ro roga t ion des baux , la suspens ion de l ' exécut ion 

forcée et l ' é c h e l o n n e m e n t des expuls ions , le dro i t i n t e r n e p e r t i n e n t est 

p r é s e n t é d a n s l ' a r rê t r e n d u pa r la C o u r d a n s l 'affaire Immobiliare Saffi 

c. Italie ( [ G C ] , n" 22774/93 , §§ 18-35, C E D H 1999-V). 

17. En d e r n i e r l ieu, un décre t - lo i n" 147 du 24 j u i n 2003, conver t i en loi 

n" 200/03 , s u s p e n d d a n s ce r t a in s cas l ' exécut ion forcée des o r d o n n a n c e s 

d ' expu l s ion j u s q u ' a u 30 j u i n 2004. 

18. Par un décret- loi n" 240 du 13 s e p t e m b r e 2004, ce t t e d a t e fut 

r epoussée au 31 oc tob re 2004. 
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A. Le s y s t è m e d e c o n t r ô l e d e s l o y e r s 

19. En m a t i è r e de cont rô le des loyers, l 'évolut ion de la légis la t ion peut 

se r é s u m e r c o m m e suit . 

20. La p r e m i è r e m e s u r e p e r t i n e n t e est la loi n" 392 du 27 ju i l le t 1978, 

qui a mis en place un sys t ème de «loyers é q u i t a b l e s » (equo canone) 

r eposan t sur un ce r t a in n o m b r e de c r i t è res tels q u e la superficie et les 

coû ts de cons t ruc t ion de l ' a p p a r t e m e n t . 

2 1 . U n e d e u x i è m e m e s u r e a é té a d o p t é e pa r les a u t o r i t é s en aoû t 1992, 

aux fins d ' une l ibéral isa t ion progress ive du m a r c h é de la locat ion. Est 

a lors e n t r é e en v igueur u n e légis lat ion qui a t t é n u a i t les r es t r i c t ions 

f rappant le m o n t a n t des loyers (patti in deroga), en ve r tu de laque l le les 

p r o p r i é t a i r e s et les loca ta i res pouva ien t en pr inc ipe s ' éca r t e r du loyer 

fixé p a r la loi en convenan t d ' un m o n t a n t di f férent . 

22. Enfin, la loi n° 431 du 9 d é c e m b r e 1998 a r é fo rmé le r é g i m e des 

locat ions et l ibéré les loyers. 

B. O b l i g a t i o n s d u l o c a t a i r e e n cas d e r e s t i t u t i o n tard ive 

23. Le loca ta i re est soumis à l 'obl igat ion géné ra l e d ' i n d e m n i s e r le 

p r o p r i é t a i r e de tout d o m m a g e causé pa r la r e s t i t u t ion ta rd ive du 

l o g e m e n t . A cet égard , l 'ar t icle 1591 du code civil dispose : 

« Le locataire qui n'a pas quitté les lieux est tenu de verser au propriétaire le montant 

convenu jusqu'à la date de son départ , ainsi que de l 'indemniser de tout préjudice 

éventuel. » 

24. Toutefo is , la loi n" 61 du 21 février 1989 a e n t r e a u t r e s plafonné 

l ' i ndemnisa t ion que peu t r é c l a m e r le p r o p r i é t a i r e à u n e s o m m e égale au 

loyer versé p a r le loca ta i re a u m o m e n t de l ' exp i ra t ion du bail , i ndexée sur 

la hausse du coût de la vie (ar t ic le 24 de la loi n" 392 du 27 ju i l le t 1978) et 

ma jorée de 20 %, p o u r t ou t e la pé r iode p e n d a n t laquel le le p r o p r i é t a i r e 

n ' a pu j ou i r de son a p p a r t e m e n t . 

C. Les p r i n c i p e s f i x é s p a r la C o u r c o n s t i t u t i o n n e l l e 

25. La C o u r cons t i t u t ionne l l e a é té saisie à p lus ieurs repr i ses de la 

ques t i on de savoir si le sys t ème légal de p r o r o g a t i o n des baux et de 

suspens ion ou d ' é c h e l o n n e m e n t de l ' exécut ion forcée des expuls ions é ta i t 

conforme à la C o n s t i t u t i o n au r e g a r d du dro i t de p r o p r i é t é et du pr incipe 

de déla i r a i sonnab le du procès . Son avis a é g a l e m e n t é té d e m a n d é au sujet 

du p l a f o n n e m e n t de l ' i ndemni sa t ion pouvan t ê t r e sollicitée p a r le 

p r o p r i é t a i r e . 

26. En ce qu i conce rne la p r e m i è r e q u e s t i o n , p a r des a r r ê t s r e n d u s 

e n t r e 1984 et 2004 (voir n o t a m m e n t les a r r ê t s n° 89 de 1984, n" 108 de 
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1986 et n" 155 de 2004) , la C o u r cons t i tu t ionne l l e a conclu p a r 

l 'aff irmative en jus t i f i an t l ' adopt ion de ces m e s u r e s législat ives pa r leur 

c a r a c t è r e t r ans i to i r e et l imi té . D a n s le d e r n i e r a r r ê t c i té , en pa r t i cu l i e r , 

la C o u r cons t i tu t ionne l l e a aff irmé q u e , b ien q u e le l ég i s la teur se dû t de 

p r e n d r e en c h a r g e les p e r s o n n e s se t r ouvan t d a n s des s i t ua t ions de réel 

d é n u e m e n t , il ne pouvai t p lus se l imi te r à t r a n s f é r e r indé f in imen t c e t t e 

c h a r g e au seul p r o p r i é t a i r e , ca r celui-ci pouvai t lui auss i se t rouver clans 

le besoin . P a r a i l leurs , le m a i n t i e n de la m ê m e logique législat ive n e 

pouvai t à l 'avenir c o n t i n u e r à ê t re cons idéré c o m m e lég i t ime . 

27. Q u a n t à la seconde ques t ion , d a n s son a r r ê t n" 482 r e n d u en 2000, 

la C o u r cons t i tu t ionne l l e a r é p o n d u pa r l 'aff irmative s 'agissant des 

pér iodes p e n d a n t lesquel les la suspens ion des expuls ions avait é té p révue 

p a r la loi, et expl iqué q u e ce t t e l imi ta t ion visait à r é g u l e r les locat ions 

conce rnées pa r la légis la t ion d ' excep t ion en v igueur et q u e la p é n u r i e d e 

l o g e m e n t s exigeai t la suspens ion des m e s u r e s d ' exécu t ion forcée. En 

o u t r e , le l ég is la teur avait a c c o m p a g n é la suspens ion des expuls ions de 

disposi t ions d é t e r m i n a n t le m o n t a n t de l ' i ndemni sa t ion d u e pa r le 

loca ta i re , à savoir deux m e s u r e s provisoires et excep t ionne l les . 

D 'a i l l eurs , le p r o p r i é t a i r e y t rouvai t u n e c o m p e n s a t i o n d a n s le fait qu ' i l 

é ta i t d i spensé de d é m o n t r e r l ' exis tence d 'un pré judice . 

28. La C o u r cons t i tu t ionne l l e a déc la ré i ncons t i t u t ionne l le plafon

n e m e n t de l ' i ndemni sa t ion pouvant ê t r e sollicitée p a r le p r o p r i é t a i r e 

d a n s le cas où il s 'é ta i t t rouvé d a n s l ' incapaci té de r e p r e n d r e possession 

de l ' a p p a r t e m e n t en ra ison du c o m p o r t e m e n t du loca ta i re et non de 

l ' i n te rven t ion du lég is la teur . 

29. La jur id ic t ion cons t i t u t ionne l l e p e r m e t t a i t ainsi au p r o p r i é t a i r e 

d ' e n g a g e r une p r o c é d u r e civile pour ob ten i r p le ine r é p a r a t i o n du 

pré judice causé pa r le loca ta i re . 

D . L'art ic le 1591 d u c o d e c ivi l e t la j u r i s p r u d e n c e d e la C o u r d e 

c a s s a t i o n 

30. D a n s l ' a r rê t n" 1463 d u 5 février 1993, la C o u r de cassa t ion a 

aff irmé q u e l 'ar t icle 1591 du code civil n ' exc lu t pas , p o u r les pa r t i e s 

conce rnées , la possibil i té de s ' accorder à l 'avance sur le m o n t a n t de 

l ' i ndemni sa t ion afin d 'év i te r la nécess i té , pour le p r o p r i é t a i r e , de fournir 

la p reuve du d o m m a g e subi . 

3 1 . P a r la su i t e , d a n s son a r r ê t n" 7670 du 12 ju i l le t 1993, la C o u r de 

cassa t ion a exp l iqué q u ' u n s imple r e t a r d d a n s la r e s t i t u t i o n du l ogemen t 

pouvai t u n i q u e m e n t justifier u n e c o n d a m n a t i o n g é n é r a l e du loca ta i re au 

d é d o m m a g e m e n t du pré judice subi p a r le p r o p r i é t a i r e . C e de rn i e r , en 

effet, devai t fourni r la p reuve spécif ique du d o m m a g e subi pa r r appor t à 

l ' é ta t d u l o g e m e n t , à son e m p l a c e m e n t ainsi q u ' à ses possibi l i tés 
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d 'u t i l i sa t ion . En l 'espèce, la C o u r d e cassa t ion a conf i rmé la décis ion sur le 

fond qui avai t re je té la d e m a n d e d ' i n d e m n i s a t i o n du p r o p r i é t a i r e au motif 

qu ' i l n 'avai t pas fait la p reuve du pré judice ef fec t ivement subi en 

fourn issan t des d o c u m e n t s spécif iques c o n c e r n a n t des p ropos i t ions de 

locat ion b ien d é t e r m i n é e s et des accords avec les loca ta i res po t en t i e l s sur 

le m o n t a n t du loyer. 

32. D a n s l ' a r rê t n° 10270 du 1" d é c e m b r e 1994, la C o u r de cassa t ion a 

e s t imé q u e l ' éva lua t ion du d o m m a g e subi par le p r o p r i é t a i r e pouvai t 

é g a l e m e n t ê t r e effectuée en é q u i t é . 

33 . P a r l ' a r rê t n" 5927 du 27 m a i 1995, la C o u r de cassa t ion a é tabl i que 

le p l a f o n n e m e n t de l ' i ndemnisa t ion pouvan t ê t r e sollicitée pa r le 

p r o p r i é t a i r e ne t rouvai t à s ' app l iquer q u ' e n fonction des pér iodes 

p e n d a n t lesquel les la suspens ion des expuls ions avait é té p révue pa r la loi. 

34. P a r l ' a r rê t n" 6359 du 6 j u i n 1995, la C o u r de cassa t ion a réaff i rmé 

q u e le p r o p r i é t a i r e é ta i t t e n u de fourni r la p reuve , afin de d é m o n t r e r le 

d o m m a g e subi - p e r t e de loyer ou impossibi l i té de v e n d r e l ' a p p a r t e m e n t - , 

de l ' exis tence de propos i t ions de locat ion ou d ' acha t b ien d é t e r m i n é e s . Par 

la su i te , le m ê m e pr inc ipe a é té conf i rmé pa r les a r r ê t s n" 4864 du 

14 avril 2000 et n" 9545 du 1" juillet 2002. 

35. P a r l ' a r rê t n" 1032 du 10 février 1996, la C o u r de cassa t ion a 

aff irmé q u e le d o m m a g e subi pa r le p r o p r i é t a i r e pouvai t ê t r e p rouvé pa r 

la s imple d e m a n d e d ' un loyer s u p é r i e u r d é t e r m i n é sur la base du m o n t a n t 

qu' i l a u r a i t pu percevoir en r é g i m e de m a r c h é l ibre. 

36. Enfin, pa r l ' a r rê t n° 10560 du 19 ju i l le t 2002, la C o u r de cassa t ion a 

fixé le p r inc ipe scion lequel le loca ta i re est cons idéré c o m m e mis en 

d e m e u r e de q u i t t e r les lieux dès l ' expi ra t ion du con t ra t de bail , 

i n d é p e n d a m m e n t de la d a t e fixée p a r le j u g e p o u r l ' exécut ion forcée. 

E. La q u e s t i o n du c o n c o u r s d e la f o r c e p u b l i q u e e t la 

j u r i s p r u d e n c e d e la C o u r d e c a s s a t i o n 

37. Pa r l ' a r rê t n" 3873 du 26 février 2004, la C o u r de cassa t ion s'est 

p r o n o n c é e sur la ques t ion du concours de la force p u b l i q u e . 

38. C e t a r r ê t a é té r e n d u d a n s le cad re d ' u n e affaire ayan t p o u r objet 

une d e m a n d e en r é p a r a t i o n faite en 1990 p a r des p r o p r i é t a i r e s à 

l ' encon t re du m i n i s t è r e de l ' In t é r i eu r . 

39. Ces d e r n i e r s d e m a n d a i e n t en par t i cu l ie r le r e m b o u r s e m e n t des 

d o m m a g e s subis en conséquence du r e t a r d avec lequel ils avaient 

r é c u p é r é leur a p p a r t e m e n t , ce qu i é ta i t dû , selon eux, au fait qu ' i ls 

n ' ava ien t pas bénéficié du concours de la force p u b l i q u e . 

40. L 'hu i ss ie r de ju s t i ce avait p rocédé à vingt et une t en t a t i ve s d 'accès 

don t d ix -neuf s ' é ta ien t soldées p a r un échec. Selon les p r o p r i é t a i r e s , seules 
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six de ces t en t a t i ve s ava ien t eu lieu p e n d a n t des pér iodes de suspens ion 

législat ive de l ' exécut ion forcée des expuls ions . 

4 1 . Pour les t re ize a u t r e s , les r e q u é r a n t s a f f i rmaient q u e l ' admi

n i s t r a t i on n 'avai t a u c u n e m e n t p rouvé q u ' u n cas de force m a j e u r e l 'avait 

placée d a n s l ' impossibi l i té absolue de p r ê t e r le concours de la force 

pub l ique . 

42. La d e m a n d e des r e q u é r a n t s a é té accueil l ie en p r e m i è r e ins tance 

p a r le t r i buna l d e R o m e qui leur a octroyé la s o m m e de 177 886 610 lires 

i t a l i ennes (91870,77 euros) à t i t re de r é p a r a t i o n . A la su i te de l 'appel 

in te r je té p a r le m i n i s t è r e , ce j u g e m e n t a é té r é fo rmé pa r la cour d ' appe l 

de R o m e au mot i f q u e , c o m p t e t enu des ex igences t o u c h a n t à l 'ordre 

public m e n t i o n n é e s p a r l ' admin i s t r a t i on , les r e q u é r a n t s n ' ava ien t pas 

d é m o n t r é q u e le refus de p r ê t e r le concours de la force pub l ique é ta i t 

injustifié. Les r e q u é r a n t s se sont donc pourvus en cassa t ion . 

43 . La C o u r de cassa t ion a r appe lé que , pa r l ' a r rê t n" 2478 du 

18 m a r s 1988 a d o p t é en fo rma t ion p lén iè re , elle avait énoncé le pr incipe 

selon lequel le p r o p r i é t a i r e qui d ispose d 'un t i t r e j ud ic i a i r e exécu to i r e a le 

dro i t d ' ob ten i r de l ' a d m i n i s t r a t i o n les moyens nécessa i res pour l ' exécuter , 

y compr i s le concours de la force pub l ique . Il s 'agissai t donc d 'une 

obl igat ion et non d 'un pouvoir d i s c ré t i onna i r e de l ' admin i s t r a t i on . 

44. Pa r a i l leurs , la C o u r de cassa t ion a dit que , p a r l ' a r rê t n" 5233 du 

26 mai 1998 a d o p t é en fo rma t ion p lén iè re , elle avait t i ré de c e t t e p rémis se 

le corol la i re selon lequel l ' éventuel le impossibi l i té pour l ' a d m i n i s t r a t i o n 

d ' o b t e m p é r e r devai t ê t r e évaluée avec une r i g u e u r spécia le . En 

par t i cu l i e r , la l ég i t imi té du refus de l ' au to r i t é de police de p r ê t e r le 

concours d e m a n d é au j o u r et à l ' heure ind iqués pa r l 'huiss ier de jus t i ce 

devai t ê t r e appréc iée en t e n a n t compte du point de savoir si u n e h e u r e 

d i f férente voire un j o u r différent ava ien t é té p roposés et si des raisons 

jus t i f i an t ce t t e imposs ib i l i té avaient é té ind iquées d a n s ce cas préc is . 

45. Elle a é g a l e m e n t déc la ré q u e l ' au to r i t é de police dispose d ' une 

m a r g e d i sc ré t i onna i r e d ' app réc i a t i on du m o m e n t concre t a u q u e l m e t t r e 

à d isposi t ion son p rop re concours . 

46. Sauf d a n s l 'hypothèse où il y a une impossibi l i té d u e à un cas de 

force m a j e u r e , si l ' au to r i t é c o m p é t e n t e refuse ces moyens , n o n o b s t a n t la 

d e m a n d e de l 'huiss ier de j u s t i c e , on doit r e c o n n a î t r e au p r o p r i é t a i r e la 

faculté de fo rmer devan t le j u g e o rd ina i r e u n e d e m a n d e en r é p a r a t i o n à 

l ' encon t re de l ' a d m i n i s t r a t i o n p o u r le d o m m a g e causé pa r ce refus. 

47. La C o u r de cassa t ion a réaff i rmé le p r inc ipe fixé d a n s les a r r ê t s 

n'"1 8827 et 8828 du 31 mai 2003 selon lequel une r é p a r a t i o n sous forme 

d ' i n d e m n i s a t i o n r e p r é s e n t e la g a r a n t i e m i n i m a l e impé ra t i ve pour 

p r o t é g e r le dro i t violé au cas où l ' a t t e in t e a u n e inc idence su r un in té rê t 

p ro t égé pa r la C o n s t i t u t i o n . Elle a déc la ré q u e le dro i t à l ' exécut ion de 

l 'ordre c o n t e n u d a n s un t i t r e j ud i c i a i r e exécu to i re devai t ê t r e cons idéré 

c o m m e un tel d ro i t , ca r la possibi l i té pour une p e r s o n n e d ' ag i r en jus t i ce 
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pour la p ro tec t ion de ses d ro i t s englobe la mise en œ u v r e des décisions 

jud ic i a i r e s définit ives et ob l iga to i res . 

48. La C o u r de cassa t ion a cassé l ' a r rê t de la cour d ' appe l de R o m e et 

renvoyé l 'affaire devan t les j u r id i c t i ons in fé r ieures . Elle a fixé le pr incipe 

selon lequel , d a n s les affaires c o n c e r n a n t les d e m a n d e s en r é p a r a t i o n 

formées pa r les p r o p r i é t a i r e s à l ' encon t re de l ' admin i s t r a t i on afin 

d ' ob ten i r le r e m b o u r s e m e n t des d o m m a g e s subis en conséquence de 

l ' exécut ion ta rd ive ou de l ' inexécut ion des o r d o n n a n c e s d ' expuls ion , c'est 

l ' admin i s t r a t i on qui doi t d é m o n t r e r qu 'e l l e se t rouvai t d a n s l ' impossibi l i té 

de p r ê t e r le concours de la force pub l ique . C e t t e imposs ib i l i té , en 

pa r t i cu l i e r , n ' exc lu t la r esponsab i l i t é de l ' admin i s t r a t i on q u e si elle est 

d u e à des impéra t i f s e x t r a o r d i n a i r e s et non prévis ibles . A cet éga rd , la 

C o u r de cassa t ion a soul igné q u e d ' éven tue l l e s s i t ua t ions de crise-

p e r m a n e n t e , c o m m e celles qui peuven t affecter la j u s t i c e ou 

l ' admin i s t r a t i on , n ' exc luen t pas la r esponsab i l i t é pour les d o m m a g e s 

causés aux individus ma i s , au c o n t r a i r e , p e u v e n t en ê t r e l 'or igine. En 

pa r t i cu l i e r , la «c r i s e» de la j u s t i c e n ' a pas e m p ê c h é q u e l 'E ta t soit 

c o n d a m n é p lus ieurs fois p a r la C o u r e u r o p é e n n e p o u r la d u r é e excessive 

de p r o c é d u r e s jud ic i a i r e s et n ' e m p ê c h e pas , à p r é s e n t , qu ' i l le soit pa r les 

j u g e s n a t i o n a u x en ve r tu de la loi n" 89 du 24 m a r s 2001 , d i te «loi P in to» . 

E N D R O I T 

I. SUR L ' E X C E P T I O N PRÉLIMINAIRE DU G O U V E R N E M E N T 

49. D a n s les obse rva t ions du m i n i s t è r e de l ' In t é r i eu r d a t é e s du 

1 e r d é c e m b r e 2003 et p a r v e n u e s au greffe le 3 d é c e m b r e 2003, le 

G o u v e r n e m e n t fait valoir q u e , au sens de l 'ar t ic le 1591 du code civil, la 

suspens ion législative des expuls ions de loca ta i res n 'exc lu t pas la 

responsab i l i t é du loca ta i re p o u r les d o m m a g e s causés au p r o p r i é t a i r e en 

conséquence de la r e s t i t u t i on ta rd ive de l ' i m m e u b l e . O r il ne ressor t pas 

du doss ier q u e les r e q u é r a n t e s ont formé une act ion en r é p a r a t i o n . 

P a r t a n t , c o m m e il s 'agit exc lus ivemen t d ' u n e négl igence des in t é re s sées , 

la p e r t e subie pa r celles-ci ne p e u t pas ê t r e mise à la c h a r g e de l 'Eta t . 

50. P o u r a u t a n t q u e les observa t ions p r é s e n t é e s par le G o u v e r n e m e n t 

sur ce point s ' a p p a r e n t e n t à u n e excep t ion p r é l i m i n a i r e t i rée du non-

é p u i s e m e n t des voies de recours i n t e r n e s , la C o u r no te q u e , d a n s ses 

observa t ions écr i tes sur la recevabi l i té de la r e q u ê t e , le G o u v e r n e m e n t 

n ' a ni invoqué l ' ex is tence d ' une telle voie de recours ni a r g u é de son non-

é p u i s e m e n t . 

Dès lors, ce t t e excep t ion se h e u r t e à la forclusion (voir, p a r m i d ' a u t r e s , 

les a r r ê t s Ceteroni c. Italie, 15 n o v e m b r e 1996, Recueil des arrêts et décisions 
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1996-V, pp . 1755-1756, § 19, et Pantea c. Roumanie, n" 33343/96, C E D H 
2003-VI) . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 1 DU 

P R O T O C O L E № 1 ET DE L 'ARTICLE 6 DE LA C O N V E N T I O N 

5 1 . Les r e q u é r a n t e s se p l a ignen t de l ' impossibi l i té p ro longée où elles 

se sont t rouvées de r é c u p é r e r l eur a p p a r t e m e n t , faute d 'avoir bénéficié du 

concours de la force pub l ique . Elles a l l èguen t la violat ion de leur droi t de 

p r o p r i é t é , tel q u e r econnu à l 'ar t ic le 1 du Protocole n" 1, qu i d i spose : 

«Toute personne physique ou morale a droit au respect de ses biens. Nul ne peut être 

privé de sa propriété que pour cause d'utilité publique et dans les conditions prévues par 

la loi et les principes généraux du droit international. 

Les dispositions précédentes ne portent pas at teinte au droit que possèdent les F.tats 

de mettre en vigueur les lois qu'ils jugent nécessaires pour réglementer l'usage des 

biens conformément à l'intérêt général ou pour assurer le paiement des impôts ou 

d 'autres contributions ou des amendes.» 

52. Les r e q u é r a n t e s a l l èguen t auss i u n m a n q u e m e n t à l 'ar t ic le 6 § 1 de

là Conven t ion , dont la p a r t i e p e r t i n e n t e dispose : 

«Toute personne a droit à ce que sa cause soit entendue (...) dans un délai 

raisonnable, par un tribunal (...) qui décidera (...) des contestations sur ses droits et 

obligations de caractère civil (...) » 

53 . La C o u r a déjà t r a i t é à m a i n t e s repr i ses d 'affaires soulevant des 

ques t ions semblab le s à celles du cas d 'espèce et conclu à la violat ion de 

l 'ar t ic le 1 du Protocole n" 1 et de l 'ar t icle 6 § 1 de la Conven t i on (voir les 

a r r ê t s Immobiliare Sa/fi, p réc i té , §§ 46-75, Lunari c. Italie, n" 21463/93, 

§§ 34-46, 11 j a n v i e r 2001 , Edoardo Palumbo c. Italie, n" 15919/89, §§ 33-48, 

30 n o v e m b r e 2000) . 

54. Aprè s e x a m e n , la C o u r cons idère q u e le G o u v e r n e m e n t n ' a fourni 

a u c u n fait ni a r g u m e n t pouvan t m e n e r à u n e conclusion d i f férente en 

l ' occur rence . Elle cons t a t e que les r e q u é r a n t e s ont dû a t t e n d r e environ 

cinq ans à c o m p t e r de la p r e m i è r e t en t a t ive d 'expuls ion pa r l 'huiss ier de 

just ice avan t de pouvoir r é c u p é r e r leur a p p a r t e m e n t . 

55 . P a r c o n s é q u e n t , il y a eu en l 'espèce violat ion de l 'ar t icle 1 du 

Protocole n" 1 et de l 'ar t icle 6 § 1 de la Conven t ion . 

III. SUR L 'APPLICATION DE L 'ARTICLE 41 DE I A C O N V E N T I O N 

56. Aux t e r m e s de l 'ar t icle 41 de la C o n v e n t i o n , 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu' imparfaitement les 
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conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 

satisfaction équitable.» 

A. D o m m a g e m a t é r i e l 

57. Les r e q u é r a n t e s d e m a n d e n t 27 845 euros (EUR) p o u r pré judice 

m a t é r i e l , c e t t e s o m m e c o r r e s p o n d a n t à la différence e n t r e le loyer au 

pr ix du m a r c h é et celui versé p a r l eu r loca ta i re s u r u n e pé r iode de 

so ixan te -douze mois (du 15 s e p t e m b r e 1994 à oc tobre 2000) . 

58 . Elles font valoir qu ' e l l e s ont pe rçu de leur anc ien loca ta i re la 

s o m m e globale de 11 899 E U R , alors qu ' e l l e s a u r a i e n t pu louer leur 

a p p a r t e m e n t au prix de 552 E U R pa r mois . Elles c i tent ce t t e d e r n i è r e 

s o m m e en se fondant s u r l 'accord t e r r i t o r i a l des locat ions d e l o g e m e n t s 

conclu le 16 ju i l le t 1999 e n t r e la ma i r i e de F lo rence , d ' a u t r e s c o m m u n e s 

de T o s c a n e , des associa t ions de p r o p r i é t a i r e s et des assoc ia t ions de 

loca ta i res . Les r e q u é r a n t e s on t ad res sé à la C o u r le t e x t e d e cet accord. 

59. Elles e s t i m e n t q u e ce t t e s o m m e est équ i t ab l e d a n s la m e s u r e où 

elles ne peuven t plus fournir la p reuve des frais exposés p a r M""' I la r ia Lo 

T u l o pour t rouver un a u t r e l o g e m e n t . Il s 'agit soit de m o n t a n t s dépensés il 

y a t rès l o n g t e m p s et don t il est en conséquence difficile d e r e t r o u v e r les 

just i f icat i fs , soit de frais dont il n ' ex is te pas de jus t i f ica t i f en ra i son de la 

p r éca r i t é des hab i t a t i ons conce rnées . 

60. Les r e q u é r a n t e s se r é fè ren t é g a l e m e n t aux d é p e n s e s engagées 

pour r e s t a u r e r l ' a p p a r t e m e n t a p r è s l 'avoir r é c u p é r é , en ra ison des 

d é g r a d a t i o n s causées p a r le loca ta i re , et pour y e m m é n a g e r . 

6 1 . Le G o u v e r n e m e n t fait valoir q u e ce n 'es t pas l 'E ta t mais la 

p e r s o n n e conce rnée pa r la décis ion de j u s t i ce , en l ' occur rence le 

l oca ta i r e , qu i doit e x é c u t e r ce t t e décision. L 'E t a t n 'a pour sa p a r t q u ' u n e 

obl iga t ion accessoire cons i s t an t à a ide r le pa r t i cu l i e r à o b t e n i r la 

r éa l i sa t ion de son dro i t . L ' absence de mise en œ u v r e ou la mise en œ u v r e 

tardive oti impa r f a i t e d ' u n e telle obl igat ion peu t p r o d u i r e u n e violation 

p r o c é d u r a l e de la C o n v e n t i o n , c o m m e d a n s les affaires p o r t a n t sur 

l 'obl igat ion p rocédu ra l e de m e n e r u n e e n q u ê t e effective sur la mor t 

d ' une p e r s o n n e , ma i s le r e sponsab le d i rec t de l ' ingérence d a n s le droi t de 

p r o p r i é t é du p r o p r i é t a i r e est le loca ta i re r éca l c i t r an t . 

62. A cet égard , le G o u v e r n e m e n t aff irme que les r e q u é r a n t e s 

a u r a i e n t pu d e m a n d e r au j u g e i ta l ien une i n d e m n i s a t i o n du d o m m a g e 

subi au sens de l 'ar t icle 1591 du code civil, c 'es t -à-dire la p e r t e de loyer 

due à l ' impossibi l i té de louer l eur a p p a r t e m e n t , ou bien des frais et 

dépens exposés afin de se p r o c u r e r un a u t r e l o g e m e n t p o u r les pér iodes 

a l lan t du 5 oc tobre 1995 au 30 d é c e m b r e 1998 et du 23 s e p t e m b r e 1999 au 

25 février 2000. Il s 'agit donc du m ê m e d o m m a g e q u e celui q u e les 

r e q u é r a n t e s invoquen t devan t la C o u r en en re j e t an t la responsab i l i t é 
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sur l 'Eta t , a lors q u e le pré judice à l eur éga rd a à l 'évidence é t é causé 

d i r e c t e m e n t pa r le loca ta i re . 

63 . D a n s la m e s u r e où les r e q u é r a n t e s ont négl igé de t e n t e r de faire 

r e d r e s s e r les d o m m a g e s subis en se fondant su r l 'ar t icle 1591 du code civil, 

le G o u v e r n e m e n t e s t ime q u e la d e m a n d e de sa t is fact ion é q u i t a b l e à cet 

é g a r d doit ê t re r e je tée . 

64. Le G o u v e r n e m e n t observe q u e , p a r la su i t e , les r e q u é r a n t e s on t 

lait u n e déc la ra t ion so lennel le selon laquel le elles ava ien t un besoin 

u r g e n t de r é c u p é r e r l ' a p p a r t e m e n t pour en faire l ' hab i t a t ion de l 'une 

d 'e l les . P a r t a n t , si elles ava ien t r é cupé ré le l ogemen t plus tô t , elles 

n ' a u r a i e n t pas pu le louer . P o u r a u t a n t q u e les r e q u é r a n t e s d e m a n d e n t 

la différence e n t r e le loyer imposé par la loi et celui du m a r c h é l ibre, 

leurs p r é t e n t i o n s doivent ê t r e r e j e t ées . D e m ê m e , d a n s la m e s u r e où 

elles sollicitent le r e m b o u r s e m e n t des frais exposés afin de t rouver un 

a u t r e l ogemen t , le G o u v e r n e m e n t e s t ime qu 'e l les n ' en fournissent pas la 

p reuve . A son avis, les p r é t e n t i o n s avancées à ce t i t re doivent é g a l e m e n t 

ê t r e r e j e t ées . 

65. Enfin, le G o u v e r n e m e n t e s t i m e q u e la C o u r doit t en i r c o m p t e du 

fait q u e les r e q u é r a n t e s on t a c h e t é l ' a p p a r t e m e n t occupé , ce qui leur a 

p e r m i s de bénéficier d 'un prix plus a v a n t a g e u x p a r r a p p o r t au prix du 

m a r c h é q u e celui qu ' e l l e s a u r a i e n t o b t e n u pour un a p p a r t e m e n t l ibre. 

66. La C o u r observe tout d ' abord q u e le G o u v e r n e m e n t n ' avance 

aucun a r g u m e n t au sujet de la possibi l i té , cpii s emble avoir é té évoquée 

d a n s la j u r i s p r u d e n c e de la C o u r de cassa t ion , d ' e n g a g e r une p r o c é d u r e 

en d o m m a g e s et i n t é r ê t s à [ ' encontre de l 'E ta t en cas de dé fau t injustifié 

de concours de la force pub l ique . 

67. La C o u r n o t e e n s u i t e q u e les r e q u é r a n t e s p e u v e n t i n t r o d u i r e 

devan t les j u r id i c t ions civiles, en ver tu de l 'ar t icle 1591 du code civil, une 

d e m a n d e en r é p a r a t i o n con t r e leur anc i en loca ta i re afin d ' ob t en i r le 

r e m b o u r s e m e n t des d o m m a g e s causés p a r celui-ci en conséquence de la 

r e s t i t u t i on ta rd ive de l ' i m m e u b l e . 

68. Il s 'agit en effet, en l 'espèce, de d o m m a g e s qu i décou len t du 

c o m p o r t e m e n t illégal du loca ta i re qui , i n d é p e n d a m m e n t de la 

coopéra t ion de l 'Etal à l ' exécut ion de la décis ion jud ic i a i r e d ' expuls ion , 

se devai t de r e s t i t u e r l ' a p p a r t e m e n t à ses p rop r i é t a i r e s . La violat ion du 

droi t des r e q u é r a n t e s au respec t de leur bien est avan t tout la 

c o n s é q u e n c e du c o m p o r t e m e n t illégal du loca ta i re . La C o u r en conclut 

q u e la violat ion de l 'ar t icle 6 de la Conven t i on p a r l 'E ta t est d ' o rd re 

p r o c é d u r a l et p o s t é r i e u r e à la condu i t e du loca ta i re . 

69. La C o u r c o n s t a t e dès lors q u e le droi t i n t e r n e i ta l ien p e r m e t 

d 'effacer les c o n s é q u e n c e s m a t é r i e l l e s de la viola t ion et e s t i m e qu ' i l y a 

lieu de r e j e t e r la d e m a n d e de sa t is fact ion équ i t ab le en ce qu i conce rne 

le d o m m a g e m a t é r i e l ( a r r ê t Ma.scolo c. Italie, n" 68792 /01 , 16 d é c e m b r e 

2004) . 
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B. D o m m a g e mora l 

70. Les r e q u é r a n t e s d e m a n d e n t 14400 E U R pour d o m m a g e m o r a l . 

71 . Le G o u v e r n e m e n t con tes t e ces p r é t e n t i o n s . 

72. La C o u r e s t ime q u e les r e q u é r a n t e s ont subi un tor t mora l ce r ta in . 

S t a t u a n t en é q u i t é , elle accorde 5 000 E U R à c h a q u e r e q u é r a n t e à ce t i t r e . 

C. I n t é r ê t s m o r a t o i r e s 

73. La C o u r j u g e a p p r o p r i é de ca lque r le t aux des i n t é r ê t s m o r a t o i r e s 

sur le t aux d ' i n t é r ê t de la facilité de prê t m a r g i n a l de la B a n q u e cen t ra l e 

e u r o p é e n n e majoré de t rois po in t s de p o u r c e n t a g e . 

PAR C E S M O T I F S , LA C O U R , À L ' U N A N I M I T É , 

1. Rejette l ' except ion p r é l i m i n a i r e du G o u v e r n e m e n t ; 

2. Dit qu ' i l y a eu violat ion de l 'ar t ic le 1 du Protocole n" 1 ; 

3. DU qu ' i l y a eu violat ion d e l 'ar t icle 6 § 1 de la C o n v e n t i o n ; 

4. Dit 

a) que l 'Etal d é f e n d e u r doi t ve r se r à c h a q u e r e q u é r a n t e , d a n s les trois 

mois à c o m p t e r du j o u r où l ' a r rê t se ra devenu définit if c o n f o r m é m e n t à 

l 'ar t icle 44 § 2 de la C o n v e n t i o n , 5 000 E U R (cinq mille euros) pour 

d o m m a g e mora l , plus tout m o n t a n t pouvant ê t r e dû au t i t re de 

l ' impôt ; 

b) q u ' à c o m p t e r de l ' exp i ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t , ce 

m o n t a n t se ra à ma jo re r d ' un in té rê t s imple à un t a u x égal à celui de la 

facilité de prê t m a r g i n a l de la B a n q u e c e n t r a l e e u r o p é e n n e appl icable 

p e n d a n t ce t t e pé r iode , a u g m e n t é de trois poin ts de p o u r c e n t a g e ; 

5. Rejette la d e m a n d e de sat isfact ion équ i t ab le pour le su rp lus . 

Fait en français , puis c o m m u n i q u é pa r écrit le 21 avril 2005, en 

appl ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

Se ren NIELSEN Chr i s t o s RO7.AK.IS 

Greff ier P ré s iden t 

Au p ré sen t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t ion et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion conco rdan te d e 

M. S p i e l m a n n , à laque l le se ral l ie M. Louca ides . 
C.L.R. 

S.N. 

http://Ro7.ak.is
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O P I N I O N C O N C O R D A N T E 

D E M. L E J U G E S P I E L M A N N , À I A Q U E L L E S E R A L L I E 

M. LE J U G E L O U C A I D E S 

1. C 'es t a j u s t e t i t r e q u e la C o u r a re je té au point 5 du disposi t i f de 
l ' a r rê t la d e m a n d e de sat is fact ion équ i t ab le en ce cpii c o n c e r n e le 
d o m m a g e m a t é r i e l a l l égué . 

2. Il échet tout d ' abo rd de r a p p e l e r q u ' e n pr inc ipe , si l 'Eta t avait é té 

en m e s u r e d ' e x é c u t e r l ' o rdonnance d 'expuls ion , les r e q u é r a n t e s 

a u r a i e n t pu r é c u p é r e r leur a p p a r t e m e n t et des frais s u p p l é m e n t a i r e s 

p o u r un a u t r e logemen t n ' a u r a i e n t pas é t é engagés (voir, a contrario, 

Bertuccelli c. Italie, n" 37110/97, § 30, 4 d é c e m b r e 2003). Le 17 n o v e m b r e 

1994, l 'une des r e q u é r a n t e s a s o l e n n e l l e m e n t déc la ré qu 'e l le avait u n 

besoin u rgen t d e r é c u p é r e r l ' a p p a r t e m e n t pour en faire sa p rop re 

hab i t a t i on . 

3. Dès lors, les r e q u é r a n t e s ne s a u r a i e n t p r é t e n d r e au r e m b o u r s e m e n t 

des loyers p e r d u s . Elles peuven t u n i q u e m e n t d e m a n d e r le r e m b o u r s e m e n t 

des frais e n g a g é s pour la locat ion d ' un a u t r e l o g e m e n t d a n s la m e s u r e où 

ils e x c é d e r a i e n t le m o n t a n t du loyer versé pa r le loca ta i re (voir, p a r m i 

d ' a u t r e s , Scamaccia c. Italie, n" 61282/00, § 3 1 , 4 d é c e m b r e 2003) . 

4. O r , si les r e q u é r a n t e s ont formulé pare i l le p r é t e n t i o n , elles n 'ont pas 
é t é en m e s u r e de la ven t i l e r ni d'y j o i n d r e les just i f icat i fs nécessa i res , 
c o m m e l 'exige l 'ar t icle 60 du r è g l e m e n t . C e t t e d e m a n d e é ta i t dès lors à 
re je te r (voir, p a r m i d'autres,Fabbri c. Italie, n" 58413/00, § 29, 4 d é c e m b r e 
2003) . 

5. Les r e q u é r a n t e s on t de m ê m e omis de chiffrer, de j o i n d r e les 

justificatifs nécessa i res et de ven t i l e r l eurs p r é t e n t i o n s au t i t r e des 

d é p e n s e s p r é t e n d u m e n t e n g a g é e s p o u r r e s t a u r e r l ' a p p a r t e m e n t . 

6. Ces p r é t e n t i o n s é t a i en t é g a l e m e n t à r e j e t e r a lors q u e l 'obl igat ion de 

l 'Eta t au r ega rd de la Conven t i on é ta i t de faire en sor te q u e l ' o rdonnance 

d ' expuls ion soit e x é c u t é e et non de veiller sur la condu i t e pr ivée du 

loca ta i re . La C o u r a toujours re je té les p r é t e n t i o n s des r e q u é r a n t s 

t e n d a n t à ob ten i r le r e m b o u r s e m e n t des frais é v e n t u e l l e m e n t exposés 

pour r é p a r e r les dé gâ t s p rovoqués à l ' a p p a r t e m e n t p a r le loca ta i re , des 

c h a r g e s de la cop rop r i é t é et des loyers non payés . C 'es t d a n s ce cas q u e la 

responsab i l i t é du loca ta i re es t e n g a g é e et q u e les r e q u é r a n t s do ivent agi r 

en j u s t i c e devan t les t r i b u n a u x n a t i o n a u x selon le dro i t i n t e r n e p e r t i n e n t 

(voir, p a r m i d ' a u t r e s , Auditore c. Italie, n" 35550/97, § 24, 19 d é c e m b r e 

2002) . 

7. L 'omiss ion p a r les r e q u é r a n t e s de chiffrer, de j o i n d r e les just i f icat i fs 

nécessa i res et de ven t i l e r l eurs p r é t e n t i o n s conce rne é g a l e m e n t les 

d é p e n s e s p r é t e n d u m e n t exposées p o u r e m m é n a g e r d a n s l ' a p p a r t e m e n t . 

Ces p r é t e n t i o n s ont donc a j u s t e t i t r e é té r e j e t ées . 
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8. P o u r t ou t e s ces ra i sons , qui ne sont toutefois pas celles q u e la C o u r a 

r e t e n u e s clans le p r é sen t a r r ê t , je suis d 'accord avec le rejet d e la d e m a n d e 

de sat isfact ion équ i t ab l e c o n c e r n a n t le d o m m a g e m a t é r i e l . 

9. J e ne suis pas d 'accord avec la motivation de l ' a r rê t déc idan t de 

re je te r ce t t e d e m a n d e d e sa t is fact ion é q u i t a b l e en ce qu i conce rne ce 

d o m m a g e ( p a r a g r a p h e s 67-69 de l ' a r r ê t ) . 

10. C e t t e mot iva t ion , qu i sur ce po in t précis r e p r e n d celle de l ' a r rê t 

Mascolo c. Italie (n" 68792 /01 , § 55 , 16 d é c e m b r e 2004) , soulève une 

ques t ion grave re la t ive à l ' i n t e r p r é t a t i o n de l 'ar t icle 41 de la Conven t i on 

qu i à elle seule a u r a i t jus t i f ié le des sa i s i s semen t en faveur de la G r a n d e 

C h a m b r e , des sa i s i s semen t qu i a u r a i t de t ou t e façon é té nécessa i re si la 

c h a m b r e avait a d o p t é une a p p r o c h e opposée à celle choisie pa r la 

t ro i s i ème sect ion d a n s l ' a r rê t Mascolo p réc i t é . 

11. Sous réserve de l ' absence d 'oppos i t ion de l 'une des p a r t i e s , un tel 

de s sa i s i s semen t au profit de la G r a n d e C h a m b r e se se ra i t donc imposé 

alors q u ' u n e a p p r o c h e opposée à celle choisie p a r la t ro i s i ème sect ion 

d a n s l ' a r rê t Mascolo p réc i t é eû t é té p ré fé rab le . 

12. Il éche t de r a p p e l e r q u e , d a n s t ou t e s les affaires devan t la Cour , 

c 'est la r esponsab i l i t é i n t e r n a t i o n a l e de l 'E ta t qu i se t rouve e n j e u et que 

les g o u v e r n e m e n t s r é p o n d e n t au r ega rd de la C o n v e n t i o n des ac tes de 

leurs a u t o r i t é s c o m m e d e t o u t a u t r e o r g a n e é t a t i q u e à q u i est i m p u t a b l e 

le m a n q u e m e n t à la Conven t i on d a n s le sys t ème i n t e r n e (voir, mulatis 

mu tandis, Foti et autres c. Italie, a r r ê t du 10 d é c e m b r e 1982, sér ie A n" 56, 

p. 21 , § 63) . 

13. Dès lors , la responsab i l i t é d ' un Eta t au r ega rd de la Conven t ion 

n 'es t e n g a g é e q u e l o r squ ' une violat ion a l léguée peu t lui ê t r e i m p u t a b l e 

(voir, mulatis mulandis, a r r ê t Assanidzé c. Géorgie [ G C ] , n" 71503/01 , § 137, 

C E D H 2004-11). 

14. Le pr incipe sous - t endan t l 'octroi d 'une satisfaction équ i t ab le est bien 

établ i : il faut, a u t a n t q u e faire se peu t , p lacer le r e q u é r a n t dans une s i tua t ion 

équivalant à celle où il se t rouvera i t si la p rocédure avait é té conforme aux 

exigences de la Convent ion . La Cour n 'octroie un d é d o m m a g e m e n t 

pécunia i re au t i t re de l 'art icle 41 q u e lorsqu'el le est convaincue que la per te 

ou le préjudice dénoncé résu l te r ée l l emen t de la violation qu 'e l le a cons ta tée , 

car l 'Etat ne saura i t ê t r e tenu de verser des d o m m a g e s et i n t é rê t s pour des 

pe r t e s dont il n 'est pas responsable (voir, mulatis mulandis, Kingsley c. Royaume-

Uni [GC] , n"35605/97, § 40, C E D H 2002-IV). 

15. En s u b s t a n c e , la mot iva t ion r e t e n u e pa r la C o u r d a n s la p r é s e n t e 

affaire consis te à af f i rmer que les r e q u é r a n t e s p e u v e n t saisir les 

ju r id i c t ions civiles en in t rodu i san t une d e m a n d e en r é p a r a t i o n du 

d o m m a g e con t r e leur anc i en loca ta i re (ar t ic le 1591 du code civil) alors 

q u e la viola t ion du dro i t d e s r e q u é r a n t e s au respec t d e l eu r b i en est 

avan t tout la c o n s é q u e n c e du c o m p o r t e m e n t illégal du locata i re 

( p a r a g r a p h e s 67-68 de l ' a r r ê t ) . 
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16. J e ne p a r t a g e pas ce t t e a p p r o c h e . 

17. En a f f i rmant q u e la violat ion du droi t des r e q u é r a n t e s au respec t 

de l eu r b ien est avant tout la c o n s é q u e n c e du c o m p o r t e m e n t illégal du 

loca ta i re , la C o u r reconna î t e l l e -même que c e t t e violat ion n'est pas 

exclusivement la conséquence de ce c o m p o r t e m e n i . 

18. En l 'espèce, les v iola t ions c o n s t a t é e s ( p a r a g r a p h e s 51-55 de l ' a r rê t ) 

é t a n t dues à la non-exécu t ion p ro longée de l ' o rdonnance d ' expuls ion , il 

éche t de r e t e n i r q u e la responsab i l i t é de l 'Etat est e n g a g é e (voir, p a r m i 

d ' a u t r e s , l ' a r rê t Scollo c. Italie du 28 s e p t e m b r e 1995, sér ie A n° 315-C, 

p. 55, § 4 4 ) . 

19. Si ht violat ion du droi t des r e q u é r a n t e s au respec t de leur b ien n'est 

pas exclusivement la conséquence du c o m p o r t e m e n t du loca ta i re , mais est 

é g a l e m e n t celle de la non-exécu t ion pro longée de l ' o rdonnance 

d ' expuls ion , au d e m e u r a n t i m p u t a b l e à l 'Eta t , r ien n ' e m p ê c h e , en principe, 

l 'octroi d ' une sa t is fact ion é q u i t a b l e si une d e m a n d e fondée su r l 'ar t icle 41 

de ht Conven t ion r empl i t n o t a m m e n t les condi t ions de l 'ar t icle 60 du 

r è g l e m e n t . 

20. Au p a r a g r a p h e 68 de l ' a r r ê t , la C o u r aff irme q u e la violat ion de 

l 'ar t icle 6 de la Conven t i on de la pa r t de l 'Eta t est d'ordre procédural et 

postérieure à la condu i t e du loca ta i re . 

2 1 . J e ne p a r t a g e pas ce point de vue . 

22. P lus p r é c i s é m e n t , j e suis d 'avis q u e c'est la non-exécu t ion 

pro longée de l ' o rdonnance d ' expuls ion qu i a p e r m i s au loca ta i re de r e s t e r 

d a n s l ' a p p a r t e m e n t . Ea condu i t e de ce d e r n i e r est donc p o s t é r i e u r e ou au 

moins para l lè le à l ' iner t ie de l 'E ta t , ine r t i e qui a c réé un vér i t ab le c l imat 

d ' i m p u n i t é à la l imi te de l ' e n c o u r a g e m e n t à ne pas e x é c u t e r u n e décision 

de just ice. Loin d ' ê t r e s i m p l e m e n t p o s t é r i e u r e à la condu i t e du loca ta i re , 

la violat ion de l 'ar t icle 6 de la Conven t i on est, du moins en pa r t i e , 

antérieure, voire parallèle à ce t t e condu i t e . Loin d ' ê t r e s i m p l e m e n t 

p r o c é d u r a l e , la violat ion est l 'une des causes du pré judice . Il y a 

c l a i r e m e n t un lien de causa l i t é b ien é tab l i e n t r e ce t t e violat ion c o n s t a t é e 

et , du moins , u n e pa r t i e des d o m m a g e s subis pa r les r e q u é r a n t e s . 

23. Par c o n s é q u e n t , l 'Eta t et le locata i re sont s o l i d a i r e m e n t 

r e sponsab les du pré judice causé . 

24. C e t t e so l idar i té impl ique n é c e s s a i r e m e n t q u e les r e q u é r a n t e s 

d i sposen t du choix, soit de r é c l a m e r la r é p a r a t i o n à l ' encon t re de l 'E ta t 

su r le fondemen t de l 'ar t icle 41 de la Conven t ion , soit de p o r t e r leur 

ac t ion à l ' encon t re de leur anc ien loca ta i re sur le fondemen t de 

l 'a r t ic le 1591 du code civil. 

25. Par a i l leurs , d a n s la m e s u r e où l ' exécut ion d ' un j u g e m e n t ou a r r ê t , 

de q u e l q u e ju r id ic t ion q u e ce soit, doit ê t r e cons idérée c o m m e faisant 

pa r t i e i n t é g r a n t e du « p r o c è s » au sens de l 'ar t icle 6 de la Conven t i on 

(voir, p a r m i d ' a u t r e s , l ' a r rê t Hornsby c. Grèce du 19 m a r s 1997, Recueil des 

arrêts et décisions 1997-11, pp. 510-511, § 40) , la mise en œ u v r e d ' une 
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décision jud ic i a i r e ne s au ra i t passer pour une obl iga t ion accessoi re mais , 

au c o n t r a i r e , p o u r u n e obl iga t ion pr inc ipa le de l 'E ta t , que l l e q u e soit sa 

n a t u r e ' . 

26. D a n s ces c i rcons tances , j ' e s t i m e que l 'ar t icle 1591 du code civil ne 

r e p r é s e n t e pas un i n s t r u m e n t j u r i d i q u e qui aura i t e m p ê c h é la C o u r 

d ' éva lue r sur le fond les p r é t e n t i o n s des r e q u é r a n t e s et d e s t a t u e r . Le 

c o n t r a i r e i m p l i q u e r a i t , d ' une pa r t , de laisser l ' iner t ie de l 'Etat sans 

a u c u n e conséquence e t , d ' a u t r e pa r t , de pr iver les r e q u é r a n t e s de toute 

g a r a n t i e d ' ob t en i r u n e q u e l c o n q u e r é p a r a t i o n p o u r les pré judices subis 

c o m p t e t enu du r i sque q u e le loca ta i re soit devenu in t rouvab le ou 

insolvable. A cela, il éche t d ' a jou te r q u e l 'ar t icle 1591 du code civil d o n n e 

lieu à une p r o c é d u r e o rd ina i r e qui peu t se d é r o u l e r sur trois d e g r é s de 

ju r id i c t ion . O r la C o u r a c o n s t a t é , à m a i n t e s repr i ses , l ' ex i s tence , en 

I ta l ie , d ' une p r a t i q u e con t r a i r e à la Conven t i on r é su l t an t d 'une 

a c c u m u l a t i o n de m a n q u e m e n t s à l 'exigence du «dé la i r a i s o n n a b l e » (voir, 

p a r exemple,Bottata c. Italie [ G C ] , n" 34884/97, § 22, C E D H 1999-V). Dès 

lors, le r i sque est é g a l e m e n t i m p o r t a n t de voir les r e q u é r a n t e s a t t e n d r e 

l o n g t e m p s l ' issue d ' u n e éven tue l l e p r o c é d u r e fondée sur l 'ar t ic le 1591 du 

code civil i ta l ien. 

27. C e pr incipe c o n c e r n a n t l ' i n t e rp r é t a t i on d e l 'ar t ic le 41 (ancien 

ar t ic le 50) de la C o n v e n t i o n a é té consacré pa r la C o u r d a n s p lus ieurs 

a r r ê t s et n o t a m m e n t d a n s l ' a r rê t De Wilde, Ooms et Versyp c. Belgique 

( (ar t ic le 50) , 10 m a r s 1972, sér ie A n" 14, pp. 8-9, § 16), où elle s'est 

e x p r i m é e c o m m e suit : 

«Pour justifier son exception d'irrecevabilité, le Gouvernement a avancé un second 

argument, tiré de l'article 50: faute d'avoir épuisé les voies de recours internes, les 

requérants n'auraient pas prouvé que le droit interne belge «ne permet 

qu'imparfaitement d'effacer les conséquences » de la violation constatée par l'arrêt du 

18 juin 1971 ; il en résulterait que leurs demandes d' indemnité sont irrecevables. 

De l'avis de la Cour, le membre de phrase précité énonce une simple norme de fond. 

Si les rédacteurs de la Convention avaient entendu subordonner la recevabilité des 

demandes de «satisfaction équitable» à l'utilisation préalable des voies de recours 

internes, ils auraient pris soin de le spécifier à l'article 50 comme ils l'ont fait à 

l'article 26, combiné avec l'article 27 § 3, pour les requêtes initiales à la Commission. 

En l'absence d'une telle indication expresse de leur volonté, la Cour ne peut considérer 

que l'article 50 consacre en substance la même règle que l'article 26. 

I. Rappelons dans ce contexte que le Comité des Ministres a adopté le 9 septembre 2003 une 
recommandation (Rcc(20O3) 1 7) en matière d'exécution des décisions de justice. Il rappelle 
que la prééminence du droit est un principe qui ne peut être respecté que si les citoyens ont 
réellement la possibilité, en pratique, de l'aire valoir leurs droits et de contester des actes 
illégaux. Il prâne une plus grande efficacité et une plus grande équité dans l'exécution des 
décisions de justice en matière civile afin d'établir un juste équilibre entre les droits et les 
intérêts des parties aux procédures d'exécution. A défaut, d 'autres formes de «justice privée » 
peuvent surgir et avoir des conséquences négatives sur la confiance et la crédibilité du public 
dans le système juridique. 
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En nutre, l'article 50 tire son origine de certaines clauses figurant dans des traités 
internationaux de type classique - tels l'article 10 du traité germano-suisse d'arbitrage 
et de conciliation de 1921 et l'article 32 de l'Acte général de Genève pour le règlement 
pacifique des différends internationaux, de 1928 - et n'ayant aucun rapport avec la règle 
de l'épuisement des voies de recours internes. 

Au demeurant , si après avoir épuisé en vain les voies de recours internes avant de se 

plaindre à Strasbourg d'une violation de ses droits, la victime devait les épuiser une 

seconde fois pour pouvoir obtenir de la Cour une satisfaction équitable, la longueur 

totale de la procédure instituée par la Convention se révélerait peu compatible avec 

l'idée d'une protection efficace des Droits de l 'Homme. Pareille exigence conduirait à 

une situation inconciliable avec le but et l'objet de la Convention. »' 

28. Tou jours d a n s l ' a r rê t De Wilde, Ooms et Verryp p r éc i t é , la C o u r s 'est 

encore e x p r i m é e au p a r a g r a p h e 20 c o m m e s u i t : 

« ( • • • ) 

A elle seule, la circonstance (pie les requérants auraient pu et pourraient porter leurs 
demandes d ' indemnité devant une juridiction belge n'oblige donc pas la Cour à rejeter 
lesdiles demandes pour défaut (le fondement, pas plus qu'elle ne met obstacle à leur 
recevabilité (...) »" 

29. D 'a i l l eurs , pour ce qu i est du non-exerc ice du recours p révu p a r 

l 'ar t ic le 1591 du code civil, la t ro i s i ème sect ion de la C o u r , d a n s sa 

décis ion sur la recevabi l i té r e n d u e d a n s l 'affaire Coggiola et Alba c. Italie 

( ( d é c ) , n" 28513/02, 24 février 2005) , a re je té l 'except ion t i rée du non-

é p u i s e m e n t de voies de r ecour s i n t e r n e s en les t e r m e s s u i v a n t s : 

«B. Non-exercice du recours prévu par l'article 1591 du code civil 

Par la suite, le Gouvernement excipe du non-épuisement des voies de recours 
internes, les requérants n'ayant pas utilisé le remède prévu par l'article 1591 du code 
civil. 

Les requérants observent (pie l'article 1591 du code civil ne permet pas d'obtenir une 
indemnisation pour les dommages moraux subis. En tout état de cause, ils font valoir 
(pie, à cause du plafonnement de l'indemnisation pouvant être demandée pour les 
dommages matériels, ils auraient obtenu une réparation dérisoire par rapport aux 
perles effectivement subies. 

En ce qui concerne la deuxième exception, la Cour estime (pie le recours fondé sur 

l'article 1591 du code civil-disposition qui impose à un particulier une obligation envers 

1. Voir, dans le même sens, les arrêts Ringeisen c. Autriche (article 50), 22 juin 1972, série A 
n" 15. p. 9, S 22, Kiinig c. Allemagne (article 50), 10 mars 1980, série A n" 36, pp. 11-15, § 15, 
Arlico c. Italie, 13 mai 1980, série A n" 37, pp. 20-21, § 44, Guzzardi c. Italie, b novembre 1980, 
série A n" 39, pp. 41-42, § 113,Eckte c. Allemagne (article 50), 21 juin 1983, série A n" 65, p. 7, 
§ 13, Bezant c. France, 18 décembre 1986, série A n" 111, pp. 28-29, § 66, Barbera, Me.s.segué et 

Jabardo c. Espagne (article 50), 13 juin 1994, série A n" 285-C, p. 57, § 17, Our c. Turquie [GC], 
n" 21594/93, §98 , CEDH 1999-III. 
2. Voir, dans le même sens, les arrêts Konig c. Allemagne (article 50), 10 mars 1980, série A 
n"36,pp. 14-15,§ \5,Artkoc. Italie, 13 mai 1980, série A n" 37, pp. 20-21, § 44, Eckle c. Allemagne 
(article 50). 21 juin 1983, série A n" 65, p. 7. § 13. 
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un autre particulier - n'est pas un moyen efficace pour permettre à l'Etat de constater la 

violation alléguée ou de la réparer économiquement. A cet égard, la Cour rappelle que 

seule une reconnaissance puis la réparation, par les autorités nationales, de la violation, 

par un Etat, de la Convention, peut faire perdre la qualité de victime à un requérant 

(voir, mutatù mutandis, Huart c. France, n" 55829/00, 25 novembre 2003). Par conséquent, 

l'exception du Gouvernement doit être rejetée.» 

30. Il me semble qu ' i l est i ncohéren t de re je ter l ' except ion t i rée du 

n o n - é p u i s e m e n t des voies de recours i n t e r n e s et d ' a ccep t e r , c o m m e en 

l 'espèce, que l 'ar t icle 1591 du code civil offre un recours a d é q u a t au 

niveau de la sa t is fact ion é q u i t a b l e . 

3 1 . A cela s 'a joute q u e d a n s la p r é s e n t e affaire une p r o c é d u r e fondée 

sur l 'ar t ic le 1591 d u code civil ne d o n n e r a i t en p r inc ipe lieu q u ' à une 

i n d e m n i s a t i o n dér i so i re ca r l imi tée , p e n d a n t les pér iodes de suspens ion 

légale de l ' exécut ion , à 20 % du loyer à son tour déjà l imi té , d a n s la 

p lupar t des cas , ca r imposé pa r la loi ( p a r a g r a p h e s 20 et 24 de l ' a r r ê t ) . 

U n e éven tue l l e ac t ion en dro i t i n t e r n e doi t dès lors ê t r e a p p r é c i é e à la 

l umiè r e de cet é l é m e n t . En effet, et en me b a s a n t sur la j u r i s p r u d e n c e de 

la C o u r , j e rappe l le q u e le c a r a c t è r e a d é q u a t d ' une ac t ion peu t é g a l e m e n t 

d é p e n d r e du niveau de l ' i ndemni sa t ion (voir, p a r m i d ' a u t r e s , Paulino 

Tomâs c. Portugal ( d é c ) , n" 58698/00, C E D H 2003-VIII , et Gouveia Da Silva 

Torrado c. Portugal (déc.) , n" 65305 /01 , 27 m a r s 2003) . 

32. En o u t r e , en l 'espèce, le G o u v e r n e m e n t n 'a pas fourni de 

p r é c é d e n t s j u r i s p r u d e n t i e l s d é m o n t r a n t q u e des p r o p r i é t a i r e s ont engagé 

une telle p r o c é d u r e avec succès . 

33 . C o n c e r n a n t le r i sque d ' u n e double r é p a r a t i o n , il éche t de noter 

q u ' e n pr inc ipe l ' ex is tence de l 'ar t icle 1591 du code civil n ' e n t r a î n e r a i t 

pas une doub le i n d e m n i s a t i o n o b t e n u e à la fois devan t les ju r id ic t ions 

i n t e r n e s et , é v e n t u e l l e m e n t , devan t la C o u r pour les m ê m e s d o m m a g e s . 

Q u a n d bien m ê m e les d o m m a g e s sont i den t iques , il convient de r e t en i r 

q u e deux n iveaux de r e sponsab i l i t é sont en cause , celle de l 'E ta t d 'une 

pa r t et celle du loca ta i re de l ' au t r e , qu i eux , r e s t en t d i s t inc t s . 

34. En p r a t i q u e , une double i n d e m n i s a t i o n peut d ' a i l l eurs ê t r e évi tée. 

35. D a n s l ' hypothèse où les r e q u é r a n t e s a u r a i e n t déjà reçu une 

i n d e m n i s a t i o n avant l ' a r rê t de la C o u r , celle-ci a u r a i t é té i n fo rmée du 

r e m b o u r s e m e n t qu ' e l l e s a u r a i e n t déjà pu o b t e n i r au n iveau i n t e r n e . 

36. De m ê m e , les j u r id i c t i ons na t iona l e s , d a n s l ' appréc ia t ion de la 

cause qu i l eu r a u r a i t le cas é c h é a n t é té soumise a p r è s l ' a r rê t de la C o u r 

acco rdan t une sa t i s fac t ion équ i t ab l e au t i t r e du d o m m a g e ma té r i e l , 

a u r a i e n t pu p r e n d r e en c o m p t e tout m o n t a n t q u e la C o u r au ra i t accordé 

1. Dans le même sens, voir également Scorzolini c. Italie (déc) , n" 15483/02, 24 février 2005, 

Cvmellini c. Italie (déc) , n" 15491/02, 24 lévrier 2005, et Cuccare Granatela c. Italie (déc) , 

n" 19830/03, 24 février 2005. 



32fi ARRÊT LO TUFO c . ITALIE - OPINION CONCORDANTE 
DE M. LE JUGE SPIELMANN, À LAQUELLE SE RALLIE M. LE JUGE LOUGAIDES 

aux r e q u é r a n t e s (voir, mutatis mutandis, Terazzi S.rd. e. Italie ( r è g l e m e n t 

a m i a b l e ) , n" 27265/95, 26 oc tobre 2004) . 

37. Voilà les ra isons de m o n désaccord avec la motivation de l ' a r rê t 

déc idan t de re je te r la d e m a n d e de sat isfact ion équ i t ab l e en ce qu i 

conce rne le d o m m a g e m a t é r i e l . C e t t e mot iva t ion , m ê m e si elle r e p r e n d 

celle d e l ' a r rê t Mascolo, con t r ed i t toutefois l ' approche t r ad i t i onne l l e d e la 

C o u r don t l ' a r rê t De Wilde, Ooms et Versyp p réc i té cons t i t ue une par fa i te 

i l lus t ra t ion et qu i a é té conf i rmée d a n s de n o m b r e u x a u t r e s a r r ê t s . 

38 . Le dessa i s i s semen t de la c h a m b r e au profit de la G r a n d e C h a m b r e , 

sous réserve de l ' absence d 'oppos i t ion d e l 'une des pa r t i e s , eû t d o n c é t é 

p ré fé rab le . 
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SUMMARY' 

Just satisfaction - protracted inability to recover possess ion of a flat 

Article 41 

Just satisfaction - Pecuniary damage - Protracted inability to recover possession of a flat -
Remedy available under domestic law to claim compensation from a tenant 

* 
* * 

The applicants were the owners of a flat occupied by a tenant and obtained an 
enforceable court order for recovery of possession. As the tenant had not vacated 
the flat within the time allowed, the applicants served notice to quit. Over a period 
of three years, a bailiff made a number of at tempts to evict him but they were all 
unsuccessful, as the applicants did not have police assistance. The tenant 
subsequently benefited from a stay of execution of the eviction, before Finally 
vacating" the flat. 

Held 
(1) The Government's preliminary objection (non-exhaustion of domestic 
remedies) was subject to estoppel. 
(2) Article 1 of Protocol No. 1 and Article 6 § 1 of the Convention: The applicants 
complained that they had been unable to recover possession of their flat as they 
had not had the benefit of police assistance. The case raised similar issues to those 
previously addressed in the Immobiliare Sajfi judgment. In the present case, the 
applicants had been obliged to wait for some five years from the bailiffs first 
at tempt to evict the tenant before they could recover possession of their flat. 
Conclusion: violation (unanimously). 
Article 41: The applicants sought compensation for the pecuniary damage they 
had sustained. The Court noted that, under Article 1591 of the Civil Code, they 
were entitled to bring an action against their former tenant in the civil courts to 
claim compensation for the loss he had caused them as a result of the delay in 
vacating the premises. The loss in the present case had stemmed from the 
unlawful conduct of the tenant, who had been required to return the flat to its 
owners, regardless of whether or not the State cooperated in the enforcement of 
the eviction order. The breach of the applicants' right to the peaceful enjoyment of 
their possessions had principally been the result of the tenant 's unlawful conduct. 
The Court thus concluded that the State's breach of Article 6 of the Convention 
had been procedural in nature and subsequent to the tenant 's conduct. Since 
Italian domestic law offered a remedy for the pecuniary consequences of the 
breach, the Court dismissed the claim of just satisfaction for pecuniary damage. 
The Court made an award to each applicant in respect of non-pecuniary damage. 

1. This summary by the Registry does not bind the Court. 
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In the c a s e o f Lo T u f o v. Italy, 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (First Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r C.L. R07.AKJS, President, 
M r L. LOUCAIDES, 
M r s F. TULKF.NS, 
M r P. LORENZEN, 

M r s N. VAJIG, 

Mr V . ZAGREBELSKY, 
M r D. SPIELMANNj ' i / r / ^ , 

a n d M r S. NIELSEN, Section Registrar, 
H a v i n g d e l i b e r a t e d in pr iva te on 24 M a r c h 2005, 
Del ivers the following j u d g m e n t , which was a d o p t e d on t h a t d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in an appl ica t ion (no. 64663/01) aga ins t the 
I ta l ian Republ ic lodged wi th the C o u r t u n d e r Art ic le 34 of the 
Conven t i on for t he P ro tec t ion of H u m a n Righ t s and F u n d a m e n t a l 
F r e e d o m s (" the C o n v e n t i o n " ) by two I ta l ian na t iona l s , M r s A le s sand ra 
L o Tufo a n d Mrs I lar ia Lo Tufo ("the app l i can t s " ) , on 14 Augus t 
2000. 

2. T h e app l i can t s were r e p r e s e n t e d by M r s L. Agl ic t t i , a lawyer 
p rac t i s ing in F lo rence . T h e I t a l i an G o v e r n m e n t (" the G o v e r n m e n t " ) 
were r e p r e s e n t e d , successively, by t he i r A g e n t s , M r U . L e a n z a and 
Mr I.M. Bragug l i a , and by the i r c o - A g e n t s , M r V . Esposi to and 
M r F. Crisafull i . 

3. By a decis ion of 30 May 2002, the C o u r t dec l a red t he appl ica t ion 
admiss ib le . 

4. O n 1 N o v e m b e r 2004 the C o u r t c h a n g e d the compos i t ion of its 
Sect ions (Rule 25 § 1). Th i s case was ass igned t o the newly composed 
First Sect ion. 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

5. T h e app l i can t s were born in 1968 and 1964 a n d res ide in London 
and F lorence , respect ively. 

6. C.S. was t he owner o f a flat in F lo rence , which she had let to M.P. 
7. O n 21 D e c e m b e r 1989 the app l i can t s b e c a m e t h e owners o f t he flat. 
8. T h e app l i can t s served formal not ice on t h e t e n a n t on 21 F e b r u a r y 

1990, in fo rming h im t h a t they i n t e n d e d t o t e r m i n a t e t he lease when it 
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expi red on 30 J u n e 1991, r equ i r i ng h im to vaca te t he p r e m i s e s by t h a t 
d a t e a n d giving h im not ice to a p p e a r before the F lorence M a g i s t r a t e ' s 
C o u r t . 

9. In a decision of 18 J u n e 1990, t h a t cour t formally fixed the 
t e r m i n a t i o n of the lease for 15 N o v e m b e r 1993 a n d ru led t h a t the 
p r e m i s e s would have to be vaca ted by 15 S e p t e m b e r 1994. T h e decision 
b e c a m e enforceable on 17 Ju ly 1990. 

10. O n 17 N o v e m b e r 1994 one of the app l i can t s , M r s I lar ia Lo Tufo , 
s igned a s t a t u t o r y dec la ra t ion lo the effect t h a t she u rgen t l y needed to 
recover t he use of t he flat for he r own a c c o m m o d a t i o n . 

11. O n 25 May 1995 the app l i can t s served notice on the t e n a n t 
r e q u i r i n g h im to vaca te the p r emise s . 

12. O n 3 Augus t 1995 they served not ice on the t e n a n t ind ica t ing t h a t 
he would be evicted on 5 O c t o b e r 1995 by a bailiff. 

13. Be tween 5 O c t o b e r 1995 a n d 1 O c t o b e r 1998 a bailiff m a d e s ix teen 
a t t e m p t s to evict t he t e n a n t bu t each a t t e m p t proved unsuccessful . T h e 
app l i can t s never o b t a i n e d police ass i s tance for t he e n f o r c e m e n t of t he 
evict ion. 

14. O n 21 J u l y 1999, relying on sect ion 6 of Law no. 431/98 , the t e n a n t 
appl ied to t he Dis t r ic t C o u r t for a s tay of execu t ion of the evict ion. T h e 
cour t s tayed the execu t ion unt i l 23 S e p t e m b e r 1999. 

15. In O c t o b e r 2000 the t e n a n t spon taneous ly vaca ted the p r e m i s e s 
and the app l i can t s were able to recover t he use of the i r flat. 

II. R E L E V A N T D O M E S T I C LAW 

Hi. Since 1947 the public a u t h o r i t i e s in I taly have f requen t ly 
i n t e rvened in r e s iden t i a l t e n a n c y legis lat ion wi th the a im of cont ro l l ing 
r en t s . T h i s has b e e n achieved by r e n t freezes (occasionally re laxed w h e n 
the g o v e r n m e n t d e c r e e d s t a t u t o r y inc reases ) , by the s t a t u t o r y ex tens ion 
of all c u r r e n t leases and by the suspens ion or s t a g g e r i n g of t he 
en fo rcemen t of o rde r s for possession. W i t h respec t to t he ex t ens ion of 
leases a n d the suspens ion or s t a g g e r i n g of t he e n f o r c e m e n t of o rde r s for 
possession, t he r e l evan t d o m e s t i c law is set out in the C o u r t ' s j u d g m e n t in 
the case of Immobiliare Saffi v. Italy ( [ G C ] , no. 22774/93 , §§ 18-35, E C H R 
1999-V). 

17. Last ly , Legis la t ive D e c r e e no. 147 of 24 J u n e 2003, which l a t e r 
b e c a m e Law no. 200/03 , su spended the en fo rcemen t of c e r t a i n o rde r s for 
possession unt i l 30 J u n e 2004. 

18. By Legis la t ive Dec ree no. 240 of 13 S e p t e m b e r 2004, the 
suspens ion was e x t e n d e d unt i l 31 O c t o b e r 2004. 
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A. R e n t c o n t r o l l e g i s l a t i o n 

19. T h e his tory of legislat ive d e v e l o p m e n t s in t h e a r e a of r en t control 
m a y be s u m m a r i s e d as follows. 

20. T h e first r e l evan t m e a s u r e was Law no. 392 of 27 J u l y 1978, which 
provided for a sys tem of "fair r e n t s " (equo canone) on the basis of a n u m b e r 
of c r i t e r i a such as t he surface a r e a of the fiat and the cost of its 
cons t ruc t ion . 

2 1 . T h e second was a d o p t e d by the I t a l i an a u t h o r i t i e s in Augus t 1992, 
wi th a view to t he progress ive l ibera l i sa t ion of the r e n t a l p rope r ty m a r k e t . 
Legis la t ion r e l ax ing r en t level res t r i c t ions (jiatti in deroga) t h e n c a m e into 
force. O w n e r s and t e n a n t s were in pr inciple given the o p p o r t u n i t y to 
d e r o g a t e from the r e n t fixed by law a n d to ag ree on a different a m o u n t . 

22. Last ly , Law no. 431 of 9 D e c e m b e r 1998 r e fo rmed the t enancy 
regu la t ions and l iberal ised r e n t s . 

B. O b l i g a t i o n s o f t h e t e n a n t in the c a s e o f l a t e r e s t i t u t i o n 

23. T h e t e n a n t is u n d e r a g e n e r a l obl igat ion to c o m p e n s a t e the 
landlord for any loss caused by the be l a t ed r e t u r n of t he a c c o m m o d a t i o n . 
In this connec t ion , Ar t ic le 1591 of the Civil Code provides : 

"Tenants who fail to vacate premises are under an obligation to pay the landlord (he 
agreed amount until the dale of their departure, together with compensation for any 
other loss." 

24. However , Law no. 61 of 21 F e b r u a r y 1989 provided, inter alia, t h a t 
the c o m p e n s a t i o n c la imable by the landlord would be l imi ted to the 
a m o u n t of the r en t paid by the t e n a n t a t t he t i m e of t he expi ry of the 
lease, index- l inked to the cost of living (sect ion 24 of Law no. 392 of 
27 Ju ly 1978) a n d increased by 20%, in respect of the whole per iod in 
which the landlord had been u n a b l e to recover possession of his p roper ty . 

C. P r i n c i p l e s l a i d d o w n by the C o n s t i t u t i o n a l C o u r t 

25. O n a n u m b e r of occasions the C o n s t i t u t i o n a l C o u r t has been called 
upon to cons ider w h e t h e r the s t a t u t o r y sys tem for the ex tens ion of leases 
and for the suspens ion or s t a g g e r i n g of t he e n f o r c e m e n t of o rde r s for 
possession was compa t ib l e wi th the C o n s t i t u t i o n in t e r m s of the r ight to 
peaceful en joyment of p rope r ty and the r e a s o n a b l e - t i m e r e q u i r e m e n t . It 
has also been r e q u e s t e d to ru le on the issue of t he l imi t a t ion to the 
c o m p e n s a t i o n t h a t a l andlord is en t i t l ed to c la im. 

26. In response to the first ques t ion , the C o n s t i t u t i o n a l C o u r t gave a 
n u m b e r of j u d g m e n t s b e t w e e n 1984 and 2004 (in pa r t i cu l a r , j u d g m e n t s 
nos. 89 of 1984, 108 of 1986 and 155 of 2004) in which it found t h a t the 
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legislat ive m e a s u r e s were compl i an t , be ing jus t i f ied by the i r t r ans i t i ona l 
and l imi ted n a t u r e . In the last of t he a b o v e - m e n t i o n e d j u d g m e n t s , in 
pa r t i cu l a r , the C o n s t i t u t i o n a l C o u r t a s s e r t e d t h a t , even t h o u g h the 
leg is la ture h a d a du ty to m a k e provision for individuals who w e r e 
pa r t i cu la r ly d e s t i t u t e , the b u r d e n could no longer s imply be t r a n s f e r r e d 
exclusively to the landlord , who might h imsel f be in a s i t ua t ion of 
h a r d s h i p . Moreover , t he fu tu re c o n t i n u a t i o n of the s a m e legislat ive logic 
could no longer be perceived as l eg i t ima te . 

27. As to the second ques t ion , in j u d g m e n t no. 482 of 2000 the 
C o n s t i t u t i o n a l C o u r t conf i rmed t h a t c o m p e n s a t i o n could be l imi ted 
d u r i n g the per iods d e t e r m i n e d by law for the suspens ion of evict ions. It 
exp la ined tha t the in t roduc t ion of such l imits was i n t ended to govern 
t enanc ie s conce rned by the e m e r g e n c y legis la t ion c u r r e n t l y in force, a n d 
tha t the hous ing s h o r t a g e m a d e such suspens ion of e n f o r c e m e n t 
necessary . Whi ls t evict ions were s u s p e n d e d ex lege, the law also 
d e t e r m i n e d the q u a n t u m of the c o m p e n s a t i o n t h a t could be c l a imed 
from the t e n a n t , bo th m e a s u r e s be ing t e m p o r a r y and excep t iona l . 
Bes ides , to c o m p e n s a t e landlords to some e x t e n t , they had b e e n 
e x e m p t e d from having to prove t h a t they had suffered a loss. 

28. T h e C o n s t i t u t i o n a l C o u r t dec l a r ed the l imi t a t ion to the 
c o m p e n s a t i o n c l a imab le by the landlord u n c o n s t i t u t i o n a l in cases w h e r e 
the inabil i ty of t he landlord to recover possession s t e m m e d from the 
conduc t of t h e t e n a n t r a t h e r t h a n from any legislat ive in t e rven t ion . 

29. T h e cour t t hus opened the way for l and lo rds to b r ing civil 
p roceed ings in o rde r to ob ta in full c o m p e n s a t i o n for the loss caused by 
the t e n a n t . 

D . A r t i c l e 1591 o f t h e Civi l C o d e a n d the c a s e - l a w o f t h e C o u r t o f 
C a s s a t i o n 

30. In its j u d g m e n t no. 1463 of 5 F e b r u a r y 1993, the C o u r t of C a s s a t i o n 
held tha t Ar t ic le 1591 of the Civil Code did not p reven t the pa r l i e s 
conce rned from a g r e e i n g in advance on the a m o u n t of t he c o m p e n s a t i o n , 
so t h a t t h e l and lo rd would not be obl iged to a d d u c e evidence of t he s u m lost. 

3 1 . In its s u b s e q u e n t j u d g m e n t no. 7670 of 12 J u l y 1993, t he C o u r t of 
C a s s a t i o n exp la ined t h a t a delay in the r e t u r n of the p r o p e r t y could only, 
by itself, just i fy a g e n e r a l finding t h a t the t e n a n t should pay c o m p e n s a t i o n 
for t he loss su s t a ined by the l and lord , w h o would be r e q u i r e d to provide 
specific evidence of t h a t loss in re la t ion to the condi t ion and locat ion of t he 
p r o p e r t y a n d its po t en t i a l use . In t h a t p a r t i c u l a r case , t he C o u r t of 
C a s s a t i o n uphe ld the decis ion of the cour t below, which had d ismissed 
the l and lo rd ' s c la im for c o m p e n s a t i o n on the g r o u n d t h a t he had not 
s u b m i t t e d evidence of the loss ac tua l ly su s t a ined by p roduc ing specific 
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d o c u m e n t s c o n c e r n i n g precise offers to ren t t he p r o p e r t y or a g r e e m e n t s 
with prospect ive t e n a n t s on r en t r a t e s . 

32. In j u d g m e n t no. 10270 of 1 D e c e m b e r 1994, t he C o u r t of Cassa t ion 
cons idered tha t t he loss sus t a ined by a landlord could also be eva lua t ed on 
an equ i t ab l e bas is . 

33 . In j u d g m e n t no. 5927 of 27 M a y 1995, t he C o u r t of Cassa t ion 
es tab l i shed t h a t the l imi t ing of the c o m p e n s a t i o n to which a l and lo rd was 
en t i t l ed only appl ied in respec t of per iods d u r i n g which the suspens ion of 
evict ions had been provided for by law. 

34. In j u d g m e n t no. 6359 of 6 J u n e 1995, t he C o u r t of Cassa t ion 
conf i rmed t h a t t h e l and lo rd was obl iged to provide evidence of precise 
offers to rent or p u r c h a s e t he p roper ty , in o r d e r to s u b s t a n t i a t e t he loss 
c la imed on the basis of a shortfal l in r en t or a n inabil i ty to sell the flat. T h e 
s a m e pr inciple was s u b s e q u e n t l y conf i rmed by j u d g m e n t s nos. 4864 of 
14 Apri l 2000 and 9545 of 1 Ju ly 2002. 

35 . I n j u d g m e n t no. 1032 of 10 F e b r u a r y 1996, the C o u r t of C a s s a t i o n 
held tha t the loss s u s t a i n e d by the landlord could be proved s imply by a 
r eques t for a h ighe r r en t , d e t e r m i n e d on the basis of the a m o u n t tha t he 
could have c h a r g e d on the free m a r k e t . 

36. Last ly , in j u d g m e n t no. 10560 of 19 J u l y 2002, t he C o u r t of 
C a s s a t i o n laid down the pr inciple t h a t t he t e n a n t is cons ide red to have 
b e e n given not ice to qui t as soon as t he lease a g r e e m e n t expi res , 
r ega rd le s s of t he evict ion d a l e set by t he j u d g e . 

E. T h e i s s u e o f p o l i c e a s s i s t a n c e a n d the c a s e - l a w o f t h e C o u r t o f 
C a s s a t i o n 

37. In j u d g m e n t no. 3873 of 26 F e b r u a r y 2004 the C o u r t of Cassa t ion 
ruled on the issue ol police ass i s t ance . 

38. T h a t j u d g m e n t was given in a case a r i s ing from a c la im for 
c o m p e n s a t i o n lodged by a n u m b e r of l and lords aga ins t the Minis t ry of 
t he In t e r i o r in 1990. 

39. In p a r t i c u l a r , t hey were c la iming r e i m b u r s e m e n t for losses 
su s t a ined as a resul t of a de lay in recover ing the i r p r o p e r t y t h a t was 
a t t r i b u t a b l e , in the i r view, to the fact t ha t t hey had not been provided 
wi th police a s s i s t ance . 

40. A bailiff bad m a d e twenty-one a t t e m p t s to ga in access and 
n i n e t e e n of t h e m were unsuccessful . Accord ing to t he l and lo rds , only six 
of those a t t e m p t s w e r e m a d e d u r i n g per iods w h e n evictions were subject 
to legislat ive suspens ion . 

4 1 . In t he o t h e r t h i r t e e n cases , the c l a i m a n t s a s s e r t e d tha t t he 
au tho r i t i e s h a d not provided evidence of any force majeure t h a t m a d e it 
absolute ly imposs ib le for t h e m to g ran t t he necessa ry police ass i s tance . 
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+2. At first ins tance the R o m e Dis t r ic t C o u r t found in favour of the 
c l a i m a n t s and awarded t h e m the s u m of 177,886,610 lire (91,870.77 
euros) in c o m p e n s a t i o n . T h e Min is t ry a p p e a l e d and the j u d g m e n t was 
set as ide by the R o m e C o u r t of Appea l on the g r o u n d t h a t , in view of t he 
public policy impera t ives ci ted by the a u t h o r i t i e s , t he c l a i m a n t s had not 
provided evidence to show tha t t he refusal to g r a n t police ass i s t ance was 
unjust if ied. T h e c l a i m a n t s appea l ed on poin ts of law. 

43 . The C o u r t of C a s s a t i o n observed t h a t , in j u d g m e n t no. 2478 of 
18 M a r c h 1988, s i t t i ng in p lenary , it h a d laid down the pr inciple tha t a 
landlord who has ob ta ined an enforceable j u d g m e n t in his favour is 
en t i t l ed to apply to the a u t h o r i t i e s for any ac ts r e q u i r e d for the pu rpose 
of e n f o r c e m e n t , inc luding police ass i s t ance . It was t hus an obl iga t ion 
r a t h e r t h a n a d i sc re t iona ry power of t he a u t h o r i t i e s . 

44. T h e C o u r t of C a s s a t i o n fu r the r observed t h a t , in j u d g m e n t no. 5233 
of 26 May 1998, s i t t ing in p lenary , it had held that as a consequence of t ha t 
pr inciple any inabili ty for the au tho r i t i e s to comply wi th the i r obl igat ion 
should be subjec ted to a s t r i ngen t tes t . In pa r t i cu l a r , the ques t i on w h e t h e r 
the police a u t h o r i t y had legi t imate ly refused to provide ass i s tance on the 
d a l e and at t he t ime ind ica ted by the bailiff was to be assessed by t a k i n g 
into account w h e t h e r any a l t e rna t ive t i m e , or even d a t e , had been 
proposed , and if any reasons had been given, in each specific case , to 
justify the refusal . 

45 . T h e C o u r t of C a s s a t i o n moreove r s l a t e d tha t the police a u t h o r i t y 
enjoyed a m a r g i n of d iscre t ion as to the a c t u a l t ime w h e n its a s s i s t ance 
was to be a l loca ted . 

46. Except w h e r e the inabil i ty to comply is caused byfarce majeure, if t he 
c o m p e t e n t a u t h o r i t y refuses to g r a n t such re sources in sp i te of a r eques t 
from a bailiff, t he landlord should be en t i t l ed to lodge a c la im with t he 
o rd ina l ) ' cour t s seek ing c o m p e n s a t i o n from the a u t h o r i t i e s for the loss 
su s t a ined as a resul t of t he refusal . 

47. T h e C o u r t of C a s s a t i o n r e i t e r a t e d t he pr inciple set out in 
j u d g m e n t s nos. 8827 and 8828 of 31 M a y 2003 t h a t r e p a r a t i o n in t h e 
form of c o m p e n s a t i o n was the m i n i m u m g u a r a n t e e necessary to uphold 
an i m p a i r e d r ight in cases w h e r e t he r e su l t i ng d a m a g e in te r fe red wi th an 
in t e re s t p r o t e c t e d by the C o n s t i t u t i o n . It held tha t the right to execu t ion 
of t h e o r d e r c o n t a i n e d in a n enforceable j u d g m e n t had to be r e g a r d e d as 
such a r igh t , because the possibili ty for a pe r son to b r ing legal p roceed ings 
seek ing the p ro tec t ion of his or he r r igh t s e x t e n d e d to t he en fo rcemen t of 
final and b ind ing judicial decis ions. 

48 . T h e Cour t of C a s s a t i o n q u a s h e d the j u d g m e n t of the R o m e C o u r t 
of A p p e a l and re fer red it back to the lower cou r t s lor r econs ide ra t ion . It 
s t a t ed as a m a t t e r of pr inciple t h a t , w h e n c o m p e n s a t i o n c la ims were 
b rough t aga ins t public au tho r i t i e s by l and lo rds compla in ing of d a m a g e 
because a n evict ion o rde r had not b e e n e x e c u t e d or its execu t ion had 
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been delayed, it was for t he a u t h o r i t i e s to prove t h a t t hey had been 
p r e v e n t e d from a l loca t ing police a s s i s t ance . Such a defence would only 
re lease t he a u t h o r i t i e s from responsibi l i ty , in pa r t i cu l a r , if it a rose from 
e x t r a o r d i n a n - and unforeseeable impe ra t i ve s . In this connec t ion , the 
C o u r t of C a s s a t i o n e m p h a s i s e d t h a t any p e r m a n e n t crisis s i tua t ions , 
such as those affect ing t he jud ic i a l sys t em or publ ic a u t h o r i t i e s , did not 
p rec lude responsibi l i ty for d a m a g e caused to individuals , bu t , on the 
con t r a ry , migh t cons t i t u t e the or igin of such responsibi l i ty . In pa r t i cu la r , 
t he "cr is is" in the I ta l ian cour t sys tem had not he lped the S l a t e to avoid a 
n u m b e r of unfavourab le j u d g m e n t s by t he E u r o p e a n C o u r t for the 
excessive l eng th of jud ic ia l p roceed ings , a n d c u r r e n t l y did not prec lude 
such findings by domes t i c cour t s p u r s u a n t to Law no. 89 of 24 March 
2001 ( the "P in to A c t " ) . 

T H E L A W 

I. T H E G O V E R N M E N T ' S PRELIMINARY O B J E C T I O N 

49. In the Min i s t ry ol the In te r io r ' s observa t ions d a t e d 1 D e c e m b e r 
2003, received a t t he Regis t ry on 3 D e c e m b e r 2003, t h e G o v e r n m e n t 
c o n t e n d e d t h a t , u n d e r Ar t ic le 1591 of t he Civil C o d e , t he legislat ive 
suspens ion of evictions did not waive the liability of t e n a n t s for any loss 
s u s t a i n e d by a l and lo rd as a resu l t of delays in the recovery of his 
p roper ly . However , it did not a p p e a r from the case file t h a t the 
app l i can t s h a d lodged any such c o m p e n s a t i o n c la im. Accordingly, any 
loss s u s t a i n e d could be exp la ined exclusively by the neg l igence of the 
app l i can t s a n d was not i m p u t a b l e to the S t a t e . 

50. Since the G o v e r n m e n t ' s obse rva t ions on this point could be 
r e g a r d e d as a p r e l i m i n a r y plea of non-exhaus t ion of d o m e s t i c r e m e d i e s , 
the C o u r t no tes t h a t , in the i r w r i t t e n observa t ions on the admissibi l i ty of 
the appl ica t ion , t h e G o v e r n m e n t had c i ted n e i t h e r t he ex is tence of such 
r e m e d i e s nor any fai lure to e x h a u s t t h e m . 

T h e G o v e r n m e n t a re accordingly e s topped from ra is ing tha t object ion 
(see, a m o n g o t h e r a u t h o r i t i e s , Ceteroni v. Italy, j u d g m e n t of 15 N o v e m b e r 
1996, Reports of Judgments and Decisions 1996-V, pp . 1755-56, § 19, a n d Pantea 
v. Romania, no. 33343/96, E C H R 2003-V1). 

II. A L L E G E D V I O L A T I O N O F ARTICLE 1 O F P R O T O C O L No. 1 AND 
ARTICLE 6 O F T H E C O N V E N T I O N 

5 1 . T h e app l i can t s compla ined of the i r p ro longed inabil i ty to recover 
possession of t he i r flat because they had not been g r a n t e d police 
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a s s i s t a n c e T h e y al leged tha i this a m o u n t e d to a violat ion of the i r r ight to 
t he peaceful en joyment of t he i r p rope r ty , as e m b o d i e d in Art ic le 1 of 
Protocol No. 1, which provides: 

"Every natural or legal person is entitled to the peaceful enjoyment of his possessions. 
No one shall be deprived of his possessions except in the public interest and subject to 
the conditions provided for by law and by the general principles of international law. 

file preceding provisions shall not, however, in any way impair the right of a State to 
enforce such laws as it deems necessary to control the use of property in accordance with 
the general interest or to secure the payment of taxes or other contributions or 
penalties." 

52. T h e app l i can t s also a l leged t h a t t h e r e had been a b r e a c h of 
Art ic le 6 § 1 of the Conven t ion , the re levant par t of which provides: 

"hi the determination of his civil rights and obligations .... everyone is entitled to a ... 
hearing within a reasonable time by [a] ... tribunal ..." 

513. In the m a n y previous cases h e a r d by the C o u r t conce rn ing s imi la r 
issues to those in the ins tan t case , it has found violat ions of Art ic le I ol 
Protocol No. 1 and of Art ic le 6 § 1 of the C o n v e n t i o n (sec Immobiliare 
Saffi, c i ted above , §§ 46-75; Lunan v. Italy, no. 21463/93 , §§ 34-46, 
11 J a n u a r y 2001 ; and Edoardo Palumbo v. Italy, no. 15919/89, §§ 33-48, 
30 N o v e m b e r 2000) . 

54. Af te r e x a m i n i n g the case file, t h e C o u r t cons iders t h a t t he 
G o v e r n m e n t have failed to provide any facts or a r g u m e n t s capab le of 
jus t i fying a different conclus ion on this occasion. It observes t h a t the 
app l i can t s were obl iged to wai t s o m e five yea r s from the first a t t e m p t a t 
evict ion by the bailiff before they were able to recover possession of t he i r 
flat. 

55. C o n s e q u e n t l y , in t he p r e s e n t case , t h e r e has been a violat ion of 
Art ic le 1 of Protocol No. 1 and of Art ic le 6 § 1 of the Conven t i on . 

III. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

56. Ar t ic le 41 of t he Conven t i on provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. P e c u n i a r y d a m a g e 

57. T h e app l i can t s c la imed 27,845 euros (EUR) for pecun ia ry d a m a g e , 
r e p r e s e n t i n g the difference b e t w e e n the po ten t i a l rent at the going 
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m a r k e t r a t e a n d the r en t ac tua l ly paid by the i r t e n a n t over a per iod of 
seventy- two m o n t h s (from 15 S e p t e m b e r 1994 to O c t o b e r 2000) . 

58 . T h e y a s s e r t e d t h a t they had received from the i r fo rmer t e n a n t the 
to ta l s u m of E U R 11,899 w h e r e a s they could have let t he i r flat for E U R 552 
per m o n t h , in acco rdance wi th the Regiona l A g r e e m e n t on Res iden t i a l 
T e n a n c i e s of 16 J u l y 1999 be tween F lorence Ci ty Counc i l , o t h e r 
munic ipa l i t i e s in Tuscany , l and lo rds ' associa t ions and t e n a n t s ' 
associa t ions . T h e app l i can t s provided the C o u r t with a copy of t h a t 
a g r e e m e n t . 

59. T h e apj)l icants cons ide red tha t such an award would be equ i t ab l e , 
since they were no longer able to provide evidence of the expenses 
incu r red by M r s I lar ia Lo Tufo in finding a l t e r n a t i v e a c c o m m o d a t i o n . 
E i t h e r those costs were incu r red a long t i m e ago and the d o c u m e n t a r y 
evidence was the re fo re difficult t o t r ace or t h e r e h a d never b e e n any such 
evidence because of t he t e m p o r a r y n a t u r e of the a c c o m m o d a t i o n in 
ques t ion . 

60. T h e app l i can t s fu r the r re fe r red to t he expenses incu r red for the 
r e f u r b i s h m e n t of the fiat af ter they had recovered possession, because of 
t he d a m a g e caused by the t e n a n t , and to t h e i r i n s t a l l a t ion - re l a t ed 
expenses . 

6 1 . T h e G o v e r n m e n t c la imed t h a t it was for t he pe r son conce rned by 
the judicial decis ion, n a m e l y the t e n a n t , to execu te tha t decis ion, and not 
the S t a t e . For its p a r t , the S t a t e had only an inc iden ta l obl iga t ion to assist 
the p r iva te individual in exerc is ing his or h e r r igh t . Any fa i lure , de lay or 
deficiency in the fulfi lment of t ha t obl igat ion migh t en ta i l a p rocedura l 
violat ion of t he C o n v e n t i o n , as in cases c o n c e r n i n g the p rocedura l 
obl igat ion to conduc t an inqui ry in to a d e a t h , bu t d i rec t l iabili ty for 
i n t e r f e r ence wi th t he l and lord ' s r ight to peaceful en joyment of his 
p r o p e r t y lay wi th t he uncoope ra t ive t e n a n t . 

62. In this connec t ion , the G o v e r n m e n t cons idered t h a t the 
app l i can t s could have sought c o m p e n s a t i o n t h r o u g h the I ta l ian cour t s 
for the d a m a g e sus t a ined , wi th in t he m e a n i n g of Art ic le 1591 of the 
Civil C o d e , t ha t is to say for the loss of ren t r e su l t i ng from the i r 
inabi l i ty to let t he i r flat, or for t he costs a n d expenses i ncu r r ed in 
finding a l t e r n a t i v e a c c o m m o d a t i o n for t he per iods 5 O c t o b e r 1995 to 
30 D e c e m b e r 1998 a n d 23 S e p t e m b e r 1999 to 25 F e b r u a r y 2000. This 
was the s a m e d a m a g e t h a t the app l i can t s had c la imed before the C o u r t 
and had i m p u t e d to t he S t a t e , w h e r e a s t h e i r loss had clear ly been caused 
d i rec t ly by t he t e n a n t . 

63 . T h e G o v e r n m e n t c o n t e n d e d t h a t , s ince the app l i can t s had failed to 
seek r ed re s s for t he d a m a g e u n d e r Ar t ic le 1591 of the Civil C o d e , the i r 
r eques t for j u s t sa t i s fac t ion in t h a t connec t ion should be d i smissed . 

64. T h e G o v e r n m e n t observed tha t t he app l i can t s had subsequen t ly 
signed a so lemn d e c l a r a t i o n tha t they u rgen t ly n e e d e d to recover 
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possession of t he flat so t h a t one of t h e m could m a k e use of it for 
pe r sona l a c c o m m o d a t i o n . Accordingly, if they had succeeded in 
recover ing the flat ea r l i e r , they would not have been able to let it. In so 
far as t he applicants we re c l a iming t he difference b e t w e e n r en t a t the 
s t a t u t o r y r a t e and rent at m a r k e t va lue , lhe i r c la ims should he 
d ismissed . Similar ly , r e g a r d i n g the i r claim for the r e i m b u r s e m e n t of 
expenses i n c u r r e d in the i r s e a r c h for a l t e r n a t i v e a c c o m m o d a t i o n , the 
G o v e r n m e n t cons idered t h a t they had not a d d u c e d any evidence . In 
the i r opin ion , the c la ims s u b m i t t e d u n d e r t h a t head also had to be 
d ismissed . 

65. Last ly , t h e G o v e r n m e n t cons ide red t h a t the C o u r t should t ake 
account of the fact t h a t the app l i can t s had p u r c h a s e d a n occupied flat 
and had thus benef i ted from a more a d v a n t a g e o u s price on t he m a r k e t 
t h a n if it had been vacan t . 

66. T h e C o u r t fust observes t h a t t he G o v e r n m e n t have not ra ised any 
a r g u m e n t s conce rn ing the possibili ty, which a p p e a r s to have been re fe r red 
to in t he case- law of t h e C o u r t of C a s s a t i o n , of b r ing ing p roceed ings for 
d a m a g e s aga ins t the S t a l e in t he event of an unjust i f ied failure to provide 
police a s s i s t ance . 

67. T h e C o u r t fu r the r no tes tha t t he app l i can t s a r e en t i t l ed to b r ing 
an act ion aga ins t the i r fo rmer t e n a n t in the civil cour t s , u n d e r Art ic le 1591 
of the Civil C o d e , to seek c o m p e n s a t i o n for the d a m a g e a t t r i b u t a b l e to 
him as a resu l t of the delay in recover ing possession of the p roper ty . 

68. T h e d a m a g e , in the p r e s e n t case , ac tua l ly s t e m s from the unlawful 
conduct ol t he t e n a n t , who, w h e t h e r or not t he S t a t e c o o p e r a t e d in the 
en fo rcemen t of t he judicial eviction o rde r , was bound to r e t u r n the flat to 
its owners . T h e viola t ion of t he a p p l i c a n t s ' r ight to the peaceful en joyment 
of the i r p rope r ty is mainly the consequence of the t e n a n t ' s unlawful 
conduc t . T h e C o u r t t hus concludes tha t the b r e a c h of Art ic le 6 of the 
Conven t ion by t he S ta t e was p r o c e d u r a l in n a t u r e and was s u b s e q u e n t to 
t h e t e n a n t ' s own conduc t . 

69. T h e C o u r t accordingly finds t h a t I t a l i an d o m e s t i c law allows 
r e p a r a t i o n to be m a d e for the pecun ia ry c o n s e q u e n c e s of the b r e a c h and 
cons iders t h a t the c la im ol just sa t is fact ion should be d ismissed in respect 
of pecun ia ry d a m a g e (sec Mascolo v. Italy, no. 68792 /01 , 16 D e c e m b e r 
2004) . 

B. N o n - p e c u n i a r y d a m a g e 

70. T h e app l i can t s c la imed E U R 14,400 for non-pecun ia ry d a m a g e . 

71 . T h e G o v e r n m e n t con te s t ed this c la im. 
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72. T h e C o u r t cons iders t h a t t he app l i can t s ind i spu tab ly suffered non-
pecun ia ry d a m a g e . M a k i n g an a s s e s s m e n t on an equ i t ab l e basis , it awards 
E U R 5,000 to each appl icant u n d e r th is head . 

C. D e f a u l t i n t e r e s t 

73. T h e C o u r t cons iders it a p p r o p r i a t e tha t the defaul t i n t e r e s t should 
be based on the m a r g i n a l l end ing r a t e of the E u r o p e a n C e n t r a l Bank , to 
which should be added t h r e e p e r c e n t a g e po in t s . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Dismisses t he G o v e r n m e n t ' s p r e l im ina ry object ion; 

2. Holds t h a t t h e r e has been a violat ion of Ar t ic le 1 of Protocol No. 1; 

3. Holds t h a t t h e r e has been a violat ion of Ar t ic le 6 § 1 of t he Conven t ion ; 

4. Holds 

(a) t h a t the r e s p o n d e n t S t a t e is to pay each app l i can t , wi th in t h r ee 
m o n t h s from the d a t e on which the j u d g m e n t becomes final in 
acco rdance wi th Art ic le 44 § 2 of t he C o n v e n t i o n , E U R 5,000 (five 
t h o u s a n d euros) in respec t of non-pecun ia ry d a m a g e , plus any tax 
t h a t m a y be c h a r g e a b l e ; 
(b) t h a t from the expiry of t he a b o v e - m e n t i o n e d t h r e e m o n t h s unt i l 
s e t t l e m e n t s imple in t e re s t shall be payable on the above a m o u n t at a 
r a t e equa l to the m a r g i n a l l end ing r a t e of the E u r o p e a n C e n t r a l Bank 
d u r i n g the defaul t per iod plus t h r e e p e r c e n t a g e po in ts ; 

5. Dismisses the r e m a i n d e r of t he app l i c an t s ' c la ims for j u s t sat isfact ion. 

D o n e in F r e n c h , a n d notif ied in wr i t i ng on 21 Apri l 2005 , p u r s u a n t to 
Rule 77 §§ 2 a n d 3 of the Rules of C o u r t . 

S 0 r e n NIELSEN Christos ROZAKIS 
R e g i s t r a r P re s iden t 

In acco rdance wi th Art ic le 45 § 2 of t he C o n v e n t i o n and Rule 74 § 2 of 
t he Rules of C o u r t , the c o n c u r r i n g opinion of M r S p i e l m a n n jo ined by 
M r Louca ides is a n n e x e d to th is j u d g m e n t . 

C.L.R. 
S.N. 
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C O N C U R R I N G O P I N I O N O F J U D G E S P I E L M A N N 
J O I N E D BY J U D G E L O U C A I D E S 

(Translation) 

1. In point 5 of t he opera t ive provisions of t he j u d g m e n t the C o u r t 
qu i t e r ight ly d i smissed the c la im for ju s t sat isfact ion in res})ect of t he 
a l leged pecun ia ry d a m a g e . 

2. It should be noted at the ou t se t t h a t , if the S t a t e had been able to 
enforce the eviction o rde r , the app l i can t s would normal ly have b e e n able 
to recover possession of the i r flat and would not have incu r red any 
add i t iona l exjDenses in f inding a l t e rna t i ve a c c o m m o d a t i o n (cont ras t 
Bertuccelli v. Italy, no. 37110/97, § 30, 4 D e c e m b e r 2003) . O n 17 N o v e m b e r 
1994 one of the app l i can t s m a d e a s t a t u t o r y dec l a r a t i on to the effect t ha t 
she u rgen t l y needed to recover the flat for he r own a c c o m m o d a t i o n . 

3. T h e app l i can t s were not the re fo re en t i t l ed to claim the 
r e i m b u r s e m e n t of lost r en t . T h e y could only seek the r e i m b u r s e m e n t of 
the expenses incur red for t he r en ta l of a l t e rna t i ve a c c o m m o d a t i o n in so 
far as those expenses exceeded the a m o u n t of the ren t paid by the t e n a n t 
(see, a m o n g o t h e r a u t h o r i t i e s , Scamaccia v. Italy, no. 61282/00, § 3 1 , 
4 D e c e m b e r 2003) . 

4. Whi ls t the app l i can t s did m a k e such a c la im, they were u n a b l e to 
submi t i t emised p a r t i c u l a r s or the necessa ry s u p p o r t i n g d o c u m e n t s , as 
r equ i r ed by Rule 60 of the Rules of C o u r t . T h a t c la im the re fo re had to be 
d i smissed (see, a m o n g o t h e r au thor i t ies ,Fabbri v. Italy, no. 58413/00, § 29, 
4 D e c e m b e r 2003) . 

5. T h e app l i can t s l ikewise failed to submi t any f igures, s u p p o r t i n g 
d o c u m e n t s or i t emised pa r t i cu l a r s in respect of the expenses al legedly 
incu r red for t he r e fu rb i shmen t of the i r flat. 

6. T h o s e c la ims also had to be d i smissed , as the S t a t e ' s obl igat ion 
u n d e r t he C o n v e n t i o n was to e n s u r e t h a t the evict ion o rde r was execu ted 
and not to supervise the t e n a n t ' s p r iva te conduc t . T h e C o u r t has always 
d ismissed c la ims by app l i can t s seek ing to ob ta in the r e i m b u r s e m e n t of 
any expenses t h a t may have been incur red in r epa i r ing d a m a g e caused to 
t he flat by a t e n a n t or in respec t of unj)aid service cha rges or r en t . In such 
cases t he liability lies wi th the t e n a n t a n d apj) l icants have to b r ing 
p roceed ings in d o m e s t i c cour t s u n d e r the apj>ropriatc i n t e rna l law (see, 
a m o n g o t h e r a u t h o r i t i e s , Auditore v. Italy, no. 35550/97, § 24, 19 D e c e m b e r 
2002) . 

7. T h e app l i c an t s ' failure to s u b m i t f igures, s u p p o r t i n g d o c u m e n t s or 
i t emised p a r t i c u l a r s of the i r c la ims also conce rns t he expenses they 
al legedly incu r red in mov ing in to t h e i r flat. T h o s e c l a ims w e r e the re fore 
r ight ly d i smissed . 
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8. For all t hese r easons , t h o u g h they a r e not t he ones given by the 
C o u r t in this j u d g m e n t , I ag r ee wi th t he d ismissa l of the c la im for j u s t 
sa t is fact ion in respec t of pecun ia ry d a m a g e . 

9. However , I do not ag ree wi th the reasons given in the j u d g m e n t 
for the d ismissa l of t ha t c la im in respect of such d a m a g e (see 
p a r a g r a p h s 67-69 of the j u d g m e n t ) . 

10. T h e C o u r t ' s r eason ing , which on this precise point follows t h a t of 
t he Mascólo v. Italy j u d g m e n t (no. 68792 /01 , § 55, 16 D e c e m b e r 2004), 
ra ises a se r ious ques t ion affecting the i n t e r p r e t a t i o n of Art ic le 41 of the 
Conven t ion , which would have been sufficient in itself to justify the 
r e l i n q u i s h m e n t of j u r i sd i c t ion in favour of t h e G r a n d C h a m b e r . It would 
have b e e n necessa ry to do so, in any even t , if t he C h a m b e r had a d o p t e d an 
a p p r o a c h tha t differed from t h a t of the T h i r d Sect ion in Mascólo. 

11. Saving an object ion by one ol t he p a r t i e s to t h e case , 
r e l i n q u i s h m e n t in favour of t he G r a n d C h a m b e r would t hus have been 
necessary and , moreover , it would have been pre fe rab le if the C o u r t had 
d e p a r t e d from its a p p r o a c h in Mascólo. 

12. It should be bo rne in mind t h a t , in all cases before the C o u r t , 
it is t he i n t e r n a t i o n a l responsibi l i ty of the S t a t e tha t counts . 
G o v e r n m e n t s a r e accoun tab l e u n d e r t he C o n v e n t i o n for the acts of 
the i r a u t h o r i t i e s or of any o t h e r public body to which a b r e a c h of the 
Conven t i on m a y be i m p u t e d in the domes t i c sys tem (see, mutatis 
mutandis, Foti and Others v. Italy, j u d g m e n t of 10 D e c e m b e r 1982, 
Series A no. 56, p. 21 , § 63) . 

13. Accordingly, a S t a t e only becomes respons ib le u n d e r the 
Conven t ion when an al leged violat ion can be i m p u t e d to it (sec, 
mutatis mutandis, Assanidze v. Georgia [ G C ] , no. 71503/01 , § 137, E C H R 
2004-11). 

14. T h e principle unde r ly ing j u s t sat isfact ion a w a r d s is well-
es tab l i shed : t he app l i can t should , as far as possible , be pu t in t he posi t ion 
he would have enjoyed had t h e p roceed ings compl ied wi th the 
C o n v e n t i o n ' s r e q u i r e m e n t s . T h e C o u r t will award financial 
c o m p e n s a t i o n u n d e r Art ic le 41 only whe re it is satisfied tha t t he loss or 
d a m a g e c o m p l a i n e d of was actual ly caused by the violat ion it has found, 
as a S t a t e c a n n o t be r e q u i r e d to pay d a m a g e s in respec t of losses for which 
it is not respons ib le (see, mutatis mutandis, Kingsley v. the United Kingdom 
[ G C ] , no. 35605/97 , § 40 , E C H R 2002-IV). 

15. In its r ea son ing in the p r e s e n t case , t he C o u r t s t a t ed in subs t ance 
tha t the app l i can t s were en t i t l ed to b r ing p roceed ings in t he civil cour t s by 
lodging a c la im for c o m p e n s a t i o n aga ins t t he i r fo rmer t e n a n t (Art ic le 1591 
of the Civil C o d e ) , as the b reach of the app l i c an t s ' r ight to the peaceful 
en joyment of the i r p rope r ty was mainly t he consequence of the t e n a n t ' s 
unlawful conduc t (see p a r a g r a p h s 67-68 of t he j u d g m e n t ) . 

16. I do not a g r e e wi th t h a t a p p r o a c h . 
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17. In a s s e r t i n g tha t the violat ion of the a p p l i c a n t s ' r ight to peaceful 
en joyment of t he i r p rope r ty was mainly the c o n s e q u e n c e of the t e n a n t ' s 
unlawful conduc t , the C o u r t i tself acknowledged t h a t the violat ion in 
ques t i on was not exclusively t he consequence of t ha t conduc t . 

18. In the in s t an t case , as the violat ions (see p a r a g r a p h s 51-55 of the 
j u d g m e n t ) were c o n s t i t u t e d by the p r o t r a c t e d fai lure to execu te t he 
eviction o rde r , it should be accep ted t h a t the responsibi l i ty of t he S t a t e 
was incu r red (see , a m o n g o t h e r a u t h o r i t i e s , Scollo v. Italy, j u d g m e n t of 
28 S e p t e m b e r 1995, Ser ies A no. 315-C, p. 55 , § 44) . 

19. If the b r e a c h of the app l i can t s ' r ight to the peaceful en joyment of 
the i r p rope r ty is not exclusively the consequence of the t e n a n t ' s conduc t , 
but also s t e m s from the p r o t r a c t e d failure to execu te the eviction o r d e r — 
s o m e t h i n g for which the S t a t e is responsib le - t h e r e is n o t h i n g in principle 
to p rec lude an award of just sat isfact ion, provided, a m o n g o t h e r 
r e q u i r e m e n t s , t h a t the c la im u n d e r Art ic le 41 of the Conven t i on also 
satisfies the condi t ions of Rule 60. 

20. In p a r a g r a p h 68 of the j u d g m e n t , the C o u r t s t a t e s t h a t t he 
violat ion by the S t a t e of Art ic le 6 of the C o n v e n t i o n was procedural in 
nature and subsequent to the t e n a n t ' s own conduc t . 

2 1 . I do not s h a r e tha t view. 

22. T o be p rec i se , I a m of t he opinion t h a t it was t he p r o t r a c t e d 
fai lure to execu t e t he evict ion o r d e r t h a t enab led the t e n a n t to 
r e m a i n in t he flat. T h e t e n a n t ' s conduct was t hus s u b s e q u e n t to , or 
at least c o n c u r r e n t wi th , t he S t a t e ' s inactivi ty, and such inactivi ty 
conveyed a sugges t ion of impuni ty , ve rg ing on e n c o u r a g e m e n t not to 
comply with a jud ic ia l decision. Fa r from s imply be ing s u b s e q u e n t to 
the t e n a n t ' s conduc t , the violat ion of Art ic le 6 of the C o n v e n t i o n can 
be r e g a r d e d , at least in pa r t , as hav ing occur red prior to or concurrently 
with t h a t conduc t . Fa r from simply be ing p rocedura l , the violat ion was 
one of t h e causes of t he d a m a g e . T h e r e is c lear ly a wel l -es tabl i shed 
causa l link b e t w e e n the violat ion a n d at least p a r t of t he d a m a g e 
sus t a ined by the app l i can t s . 

23 . C o n s e q u e n t l y , the S t a t e and the t e n a n t a r e jo in t ly a n d several ly 
liable for the d a m a g e caused . 

24. Th i s joint liability necessar i ly impl ies tha t the app l i can t s had a 
choice be tween c la iming c o m p e n s a t i o n from the S t a t e , u n d e r Ar t ic le 41 
of the Conven t ion , and b r ing ing an act ion aga ins t t he i r fo rmer t e n a n t 
u n d e r Art ic le 1591 of the Civil C o d e . 

25. Moreover , s ince execu t ion of a j u d g m e n t given by any cour t m u s t 
be r e g a r d e d as an in tegra l par t of the " t r i a l " for t he purposes of Art ic le 6 
of t he Conven t i on (see, a m o n g o t h e r a u t h o r i t i e s , Hornsby v. Greece, 
j u d g m e n t of 19 M a r c h 1997, Reports of Judgments and Decisions 1997-11, 
pp. 510-11, § 40) , the i m p l e m e n t a t i o n of a jud ic ia l decis ion canno t be 
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r e g a r d e d as a secondary obl iga t ion , bu t , on the con t ra ry , as a pr inc ipa l 
obl igat ion of the S t a t e , r ega rd less of its n a t u r e 1 . 

26. U n d e r t he se c i r c u m s t a n c e s , I cons ide r t h a t Ar t ic le 1591 of the 
Civil Code is not a legal i n s t r u m e n t liable to p reven t the C o u r t from 
e x a m i n i n g or ru l ing on the m e r i t s of t he a p p l i c a n t s ' c la ims . To 
m a i n t a i n t he con t r a ry would imply, firstly, t ha t t he S t a t e ' s inact ivi ty 
can have absolu te ly no repercuss ions , a n d , secondly, t h a t the app l i can t s 
have no g u a r a n t e e of o b t a i n i n g r ed re s s for t he i r loss, b e a r i n g in mind 
tha t the t e n a n t may , in the m e a n t i m e , have d i s a p p e a r e d or b e c o m e 
insolvent . It should also be no ted t h a t Art ic le 1591 of t he Civil Code 
provides for o rd ina ry p roceed ings which can e x t e n d over t h r e e levels of 
ju r i sd ic t ion , ' fbe C o u r t has , on m a n y occasions, identif ied a prac t ice 
incompa t ib l e wi th the Conven t ion in I ta ly because of an a c c u m u l a t i o n 
of fai lures to comply wi th t he " r ea sonab l e t i m e " r e q u i r e m e n t (see, for 
e x a m p l e , Bottazzi v. Italy [ G C ] , no. 34884/97 , § 22, E C H R 1999-V). 
Accordingly, t h e r e is also a significant risk t h a t the app l i can t s would 
have to wait a long t i m e for t h e o u t c o m e of any p roceed ings u n d e r 
Art ic le 1591 of the I ta l ian Civil C o d e . 

27. Th i s pr inciple conce rn ing the i n t e r p r e t a t i o n of Art ic le 41 
( formerly Art ic le 50) of t he Conven t ion has been es tab l i shed by the 
C o u r t in a n u m b e r of p r e c e d e n t s , and in pa r t i cu l a r in Be Wilde, Chins and 
Versyp v. Belgium ( (Art icle 50), j u d g m e n t of 10 M a r c h 1972, Ser ies A no. 14, 
pp. 8-9, § 16), in which it ru led as follows: 

"16. In support of its plea of inadmissibility, the Government put forward a second 
argument based on Article 50: as they had not exhausted domestic remedies, the 
applicants had not established, according to the Government, thai Belgian interna] law 
'allows only partial reparation lo be made for the consequences' of the violation found by 
the judgment of 18 June 1971; it followed that their claims for damages were 
inadmissible. 

In the Court 's opinion, the part of the sentence just cpioted states merely a rule going 
lo the merits. If the draftsmen of lite Convention had meant to make the admissibility of 
claims for 'just satisfaction' subordinate lo the prior exercise of domestic remedies they 
would have taken care to specify this in Article 50 as they did in Article 26, combined 
with Article 27 (3), in respect of petitions addressed to ihe Commission. In the absence 
of such an explicit indication of their intention, the Court cannot lake the view that 
Article 50 enunciates in substance the same rule as Article 26. 

1. It is appropriate in this connection lo point out that on 9 September 2003 the Committee 
of Ministers adopted a recommendation (Rec(20()3) I 7) concerning the enforcement of judi
cial decisions. It acknowledges that the rule of law is a principle that can only be a reality if 
citizens can, in practice, assert their legal rights and challenge unlawful acts. Il calls for 
greater efficiency and fairness in the enforcement of judgments in civil cases, lo strike a 
positive balance between the rights and interests of the parties to the enforcement process. 
Failing that , "other forms of 'private justice ' may flourish and have adverse consequences on 
the public's confidence in the legal system and its credibility". 
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Moreover, Article 50 has its origin in certain clauses which appear in treaties of a 
classical type - such as, Article 10 of the German Swiss Treaty on Arbitration and 
Conciliation, 1921, and Article 32 of the Geneva General Act for the Pacific Settlement 
of International Disputes, 1928 - a n d have no connection with the rule of exhaustion of 
domestic remedies. 

In addition, if" the victim, after exhausting in vain the domestic remedies before 
complaining at Strasbourg of a violation of his rights, were obliged to do so a second 
time before being able to obtain from the Court just satisfaction, the total length of 
the procedure instituted by the Convention would scarcely be in keeping will) the idea 
of the effective protection of Human Rights. Such a requirement would lead lo a 
situation incompatible with the aim and object of the Convention."1 

28. In the above-ci ted j u d g m e n t of 10 M a r c h 1972 in thcTJe Wilde, Ooms 
and Versyp case , the C o u r t a lso s t a t e d as follows in p a r a g r a p h 20: 

The mere fact that the applicants could have brought and could still bring their 
claims for damages before a Belgian court does not therefore require the Court to 
dismiss those claims as being ill-founded any more than it raises an obstacle to their 
admissibility ..." 

29. Moreover , conce rn ing t h e fai lure to use t he r e m e d y provided for 
u n d e r Art icle 1591 of the Civil C o d e , t he T h i r d Sect ion of t he C o u r t , in 
its admiss ibi l i ty decis ion in Coggiola and Alba v. Italy ( (dec.) , no. 28513/02, 
24 F e b r u a r y 2005) , d i smissed the object ion of non -exhaus t i on of d o m e s t i c 
r e m e d i e s in the following t e r m s : 

"B. Failure to use the remedy under Article 1591 of the Civil Code 

The Government further submitted that domestic remedies had not been exhausted, 
as the applicants had failed to use the remedy provided for under Article 1591 of the 
Civil Code. 

i 'he applicants observed that they were unable, under Article 1591 of the Civil Code, 
to obtain compensation for the non-pecuniary damage they had suffered. In any event, 
they argued that in view of the limit on the compensation that could be claimed for 
pecuniary damage, they would have been awarded an insignificant sum in relation to 
the loss actually sustained. 

1. See, to the same effect, Ringeisen v. Austria (Article 50), judgment of 22June 1972, Series A 
no. 15, p. 9, § 22; König v. German}' (Article 50), judgment of 10 March 1980, Series A no. 36, 
pp. 11-15. § I'r.Artico v. Italy,judgment of 13 May 1980, Scries A no. 37, pp. 20-21, § 44; Guz-
Zflrdi v. Italy, judgment of 6 November 1980, Scries A no. 39, pp. 41-42, § I Vi;Eckle v. Germany 
(Article 5(1), judgment of 21 June 1983, Series A no. 65, p. 7, § 13;Bozano v. France, judgment of 
18 December 1986, Series A no. I l l , pp. 28-29, § 66; Barl/erä, Messegut and Jabardo v. Spain 
(Article 50), judgment of 13 June 1994, Series A no. 285-C, p. 57, § 17; and Ogur v. Turkey 
[GC], no. 21594/93, § 98, F.CHR 1999-III. 
2. Sec, to the same effect, König v. Germany (Article 50), judgment of 10 March 1980, Series A 
no. 36, pp. 14-15, § \ b;Articov. / / a d j u d g m e n t or 13 May 1980, Series A no. 37, pp. 20-21, § 44; 
and Fehle r. Germany (Article 50), judgment of 21 June 1983, Series A no. 65, p. 7, § 13. 
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With regard to the second objection, the Court considers that an action under 
Article 1591 of the Civil Code - a provision requiring an individual to fulfil an 
obligation towards another individual - is not an effective way of ensuring that the 
State acknowledges the alleged breach and awards compensation. In this connection, 
the Court reiterates that it is only where the national authorities acknowledge a 
violation of the Convention on the part of the State, and grant reparation, that an 
applicant will lose his or her standing as a 'victim' (see, mutatis mutandis, Huarl v. France, 
no. 55829/00, 25 November 2003). Consequently, the Government 's objection must be 
dismissed."1 

30. I find it incons is ten t to d ismiss the object ion of n o n - e x h a u s t i o n of 
d o m e s t i c r e m e d i e s whilst accep t ing , as in the p re sen t case , tha t 
Art ic le 1591 of t he Civil C o d e provides an a d e q u a t e r e m e d y in t e r m s of 
just sa t is fact ion. 

3 1 . It m a y be a d d e d t h a t , in the p r e s e n t case , p roceed ings u n d e r 
Art ic le 1591 of t he Civil C o d e would no rma l ly resul t in no m o r e t h a n a 
t oken a w a r d of c o m p e n s a t i o n , be ing l imi ted , d u r i n g the per iods of 
s t a t u t o r y suspens ion of e n f o r c e m e n t , to 20% of t he ren t , which in t u r n is 
a l r eady l imi ted in mos t cases as it is fixed by law (see p a r a g r a p h s 20 and 
24 of t h e j u d g m e n t ) . Any possible ac t ion u n d e r d o m e s t i c law mus t 
the re fo re be assessed in t he light of those condi t ions . I would point out 
t h a t , in acco rdance wi th the C o u r t ' s case-law, t he effectiveness of an 
ac t ion m a y also d e p e n d on the level of c o m p e n s a t i o n (see, a m o n g o t h e r 
au tho r i t i e s , Paulino Tomds v. Portugal ( d e c ) , no. 58698/00, E C H R 
2003-VIII, and Gouveia Da Silva Torrado v. Portugal ( d e c ) , no. 65305/01 , 
27 M a r c h 2003) . 

32. In add i t i on , in t he p r e s e n t case , t h e G o v e r n m e n t failed to p roduce 
any p r e c e d e n t s to show t h a t l andlords have been successful in such 
p roceed ings . 

33 . C o n c e r n i n g the risk of double c o m p e n s a t i o n , it should be noted 
t h a t , in pr inc ip le , the ex is tence of Art ic le 1591 of the Civil Code would 
not lead to two a w a r d s , one by d o m e s t i c cour t s a n d a n o t h e r po ten t i a l ly by 
this C o u r t , in respec t of the s a m e d a m a g e . Even t h o u g h the d a m a g e may 
be the s a m e , liability is bo rne on two d is t inc t levels, t h a t of the S t a t e and 
tha t of t he t e n a n t . 

34. In p rac t i ce , too, doub le c o m p e n s a t i o n can be avoided. 

35. If the app l i can t s had a l r eady received c o m p e n s a t i o n pr ior to this 
C o u r t ' s j u d g m e n t , the C o u r t would have b e e n in formed of the 
r e i m b u r s e m e n t tha t they h a d succeeded in o b t a i n i n g t h r o u g h the 
domes t i c cou r t s . 

1. See also, to the same effect, Scorzolini v. Italy (dec) , no. 15483/02, 24 February 2005; 
Comellini v. Italy (dec) , no. 15491/02, 24 February 2005; and Cuccaro Granatelli v. Italy (dec) , 
no. 19830/03, 24 February 2005. 
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36. Similar ly , t h e d o m e s t i c cour t s , in e x a m i n i n g a hypo the t i ca l case 
re fer red to t h e m af ter an award of j u s t sa t is fact ion by this C o u r t in 
respect of pecun ia ry d a m a g e , could t ake account of any s u m t h a t t he 
C o u r t migh t have a w a r d e d to the app l i can t s (see, mutatis mutandis, Terazzi 
S.r.l. v. Italy (friendly s e t t l e m e n t ) , no. 27265/95, 26 O c t o b e r 2004) . 

37. T h a t is why I d i s ag ree wi th the reasons given in t he j u d g m e n t for t he 
d ismissa l of the claim for j u s t sa t is fact ion in respec t of pecun ia r ) d a m a g e . 
T h a t r ea son ing , even t hough it is cons i s t en t wi th tha t of t he Mascolo 
j u d g m e n t , is neve r the le s s at odds with the C o u r t ' s t r ad i t i ona l app roach , 
which is well i l lus t ra ted in the De Wilde, Ooms and Versyp j u d g m e n t cited 
above and has since been conf i rmed in m a n y o t h e r j u d g m e n t s . 

38. It would thus have been pre fe rab le for t he C h a m b e r to have 
re l inqu i shed jur isdict ion in favour of the G r a n d C h a m b e r , provided t h e r e 
was no object ion by one of the pa r t i e s . 
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SOMMAIRE1 

Autopsie non demandée par le ministère public lors des investigations 
préliminaires 

Article 6 § 1 

Applicabilité - Plainte pénale - Autopsie non demandée par le ministère public lors des 

investigations préliminaires - Partie lésée - Droits de la partie lésée au stade des 

investigations préliminaires - Phase des investigations préliminaires précédant la constitution 

départie civile de la partie lésée - Autopsie judiciaire 

* 
* * 

La femme du requérant, atteinte de leucémie aiguë, décéda à l'hôpital. Le 
requérant déposa une plainte devant le parquet pour dénoncer certains retards 
dans l'administration des soins et l'usage d'un médicament dangereux. Sur la 
base d'une expertise, le ministère public requit le classement de la plainte. Le 
juge des investigations préliminaires ordonna une expertise pour établir si le 
médicament incriminé par le requérant avait été administré conformément aux 
connaissances médicales en la matière. L'expert conclut à l'absence d'erreur, 
d'imprudence ou de négligence dans le traitement de la maladie. La plainte fut 
classée sans suite. Le requérant déposa une deuxième plainte qui fut classée sans 
suite après une nouvelle expertise. Après une troisième plainte du requérant, les 
médecins concernés lurent renvoyés en jugement pour meurtre à raison de 
l'administration du médicament incriminé. Le requérant se constitua partie 
civile lors de l'audience préliminaire. Le juge prononça un non-lieu; il releva que 
le ministère public n'avait pas ordonné d'autopsie judiciaire dans le cadre des 
investigations ouvertes juste après le décès - intervenu onze années auparavant -
de sorte que les causes exactes du décès ne pouvaient plus être déterminées. 

1. Article 2: le requérant se plaint que le ministère public n'a pas ordonné 
d'autopsie judiciaire lors des premières investigations. Selon le jugement de non-
lieu, faute d'autopsie judiciaire lors des premières investigations, le lien de 
causalité entre l 'administration du médicament incriminé et le décès de la 
femme du requérant n'avait pas été démontré. Lors des premières investigations, 
il n'y avait pas d'éléments laissant soupçonner l'existence d'un crime, et pareils 
cléments ne ressortaienl pas n o n p l u s du rapporl d'expertise établi alors; il 
n'était donc pas «nécessaire» que le ministère public ordonne une autopsie 
judiciaire, au sens de l'article 1 1 6 des dispositions d'exécution du code de 
procédure pénale : défaut manifeste de fondement. 

2. Article 6 § 1 : en vertu du droit interne applicable, seuls le ministère public et la 
personne faisant l'objet des investigations préliminaires peuvent demander au 
juge des investigations préliminaires la production immédiate d'un moyen de 

I. Rédigé par le greffe, il ne lie pas la Cour. 
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preuve. La partie lésée doit demander au ministère public de solliciter auprès du 
juge une telle production et, si le ministère ne fait pas droit à cette demande, il 
notifie sa décision à la partie lésée. Les impératifs inhérents à la notion de «procès 
équitable» ne sont pas nécessairement les mêmes dans les litiges relatifs à des 
droits et obligations de caractère civil que dans les affaires concernant des 
accusations en matière pénale. Quant à l'applicabilité de l'article 6 § 1 au cas 
d'espèce, s'il est vrai qu'en droit italien la partie lésée ne peut se constituer partie 
civile qu'à partir de l'audience préliminaire, au stade des investigations 
préliminaires, elle peut exercer les droits et les facultés qui lui sont expressément 
reconnus par la loi. Parmi ces droits figurent, à titre d'exemple, le pouvoir de 
demander au ministère public de solliciter auprès du juge des investigations 
préliminaires la production immédiate d'un moyen de preuve et le droit de 
nommer un représentant légal pour l'exercice des droits et des facultés dont jouit 
la partie lésée. Par ailleurs, l'exercice de ces droits peut s'avérer essentiel pour une 
constitution de partie civile efficace, en particulier quand, comme dans le cas 
d'espèce, il est question de preuves pouvant se détériorer avec le temps cl dont 
l'acquisition se révèle impossible dans les phases successives de la procédure. En 
outre, la partie lésée peut présenter des mémoires à tout stade de la procédure et, 
à l'exception de la procédure en cassation, elle peut indiquer des éléments de 
preuve. Partant, l'article 6 § 1 est applicable au cas d'espèce. Toutefois, quant au 
respect des conditions de recevabilité de ce grief, aux termes de l'article 394 du 
code de procédure pénale, le requérant aurait dû solliciter le ministère public 
afin qu'il demande au juge des investigations préliminaires la production 
immédiate d'un moyen de preuve, à savoir l'autopsie judiciaire. Le requérant 
ayant omis d'utiliser le remède qui lui était offert par le droit national, le grief 
est rejeté pour non-épuisement des voies de recours internes. 

Jurisprudence citée par la Cour 

Montra de Azevedo e. Portugal, arrêt du 23 octobre 1990, série A n" 1H9 
Perez e. France [GC], n" 47287/99, CEDH 2004-1 
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(...) 

E N F A I T 

Le r e q u é r a n t , M. Giovanni So t l an i , est un ressor t i s san t i ta l ien né en 

1950 et r é s idan t à Scandicci (F lo rence ) . Il est r e p r é s e n t é devan t la C o u r 

p a r M' Di D o n a t o , M ' C o s t a n t i n i et M' De Stefano, avocats à F lorence . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la c ause , tels qu ' i l s on t é t é exposés p a r les p a r t i e s , peuven t 

se r é s u m e r c o m m e suit . 

Le 4 m a r s 1991, B.C., la f e m m e du r e q u é r a n t , qui souffrait de l eucémie 

a i g u ë , d é c é d a à l 'hôpi ta l de C a r e g g i (F lo rence) . A la su i te de l ' e x a m e n 

médica l p r a t i q u é le 5 m a r s 1991 à l 'hôpi ta l p o u r d é t e r m i n e r la cause du 

décès (autopsia amministrativa), les médec ins i nd iquè ren t clans le 

rapport médica l q u e la f e m m e du r e q u é r a n t é ta i t décédée d 'une 

b r o n c h o p n e u m o n i e a iguë . 

/. La première procédure pénale 

Le 3 avril 1991, le r e q u é r a n t por t a p la in te devan t le p a r q u e t p rès le 

j u g e d ' i n s t ance de F lo rence («le p a r q u e t » ) d é n o n ç a n t , e n t r e a u t r e s , 

c e r t a i n s r e t a r d s qui a u r a i e n t con t r ibué au décès de sa f e m m e , 

n o t a m m e n t d a n s l ' exécut ion d ' u n e r ad iog raph i e du t h o r a x et d a n s la 

t r ansc r ip t i on des r é su l t a t s d 'un e x a m e n des p l a q u e t t e s . En o u t r e , 

l ' in té ressé i nd iqua q u e l 'un des médec in s ayant soigné B.C. avai t décr i t 

un « m é d i c a m e n t f rança i s» uti l isé p o u r les soins de celle-ci c o m m e é t a n t 

« t e r r i b l e » et « a t t a q u a n t d i r e c t e m e n t les cel lules de l 'ADN». Le 

r e q u é r a n t se pla igni t donc de ne pas avoir é té in formé du c a r a c t è r e 

d a n g e r e u x de ce m é d i c a m e n t et d e m a n d a si celui-ci avai t dé jà é t é 

e x p é r i m e n t é ou bien s'il é ta i t en cours d ' e x p é r i m e n t a t i o n . 

A u n e d a t e non préc isée et sur la base d ' une expe r t i s e , le m i n i s t è r e 

publ ic , e s t i m a n t que les r e t a r d s i nd iqués p a r le r e q u é r a n t n ' ava ien t pas 

de r a p p o r t de causa l i t é avec le décès de B.C. et que la l eucémie d e celle-ci 

avai t a t t e i n t un s t ade t e r m i n a l , d e m a n d a au j u g e des inves t iga t ions 

p r é l i m i n a i r e s (giudice per le indagini preliminari - « G I P » ) de c lasser l 'affaire 

sans su i t e . Le 24 s e p t e m b r e 1991, le r e q u é r a n t fit oppos i t ion . Il ind iqua , 

e n t r e a u t r e s , que « l a ques t ion p o r t a n t sur le m é d i c a m e n t à base 

d ' a m s a c r i n e a d m i n i s t r é à sa f e m m e » n 'ava i t pas é té t r a i t é e . 

Le 7 oc tobre 1991, sur le f o n d e m e n t d ' un cert i f icat médica l , le GIP 

observa q u e la l eucémie de B.C. n 'avai t pas a t t e i n t le s t ade t e r m i n a l 

c o m m e l ' exper t l 'avait no t é , r e j e t a la d e m a n d e de c l a s semen t et o r d o n n a 

u n e nouvel le expe r t i s e . Le G I P c h e r c h a n o t a m m e n t à savoir si le 
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m é d i c a m e n t à base d ' a m s a c r i n e avait é té a d m i n i s t r é à la f e m m e du 

r e q u é r a n t « c o n f o r m é m e n t aux conna i s sances d e la science méd ica le 

spécial isée d a n s ce d o m a i n e » . 

P a r un r appor t du 4 février 1992, l 'exper t ind iqua q u e les médec in s 

n ' ava ien t c o m m i s a u c u n e e r r e u r , i m p r u d e n c e ou négl igence d a n s le 

t r a i t e m e n t de la m a l a d i e de B.C. A la sui te d ' une analyse de la 

l i t t é r a t u r e médica le , l 'exper t déc la ra en o u t r e q u e le m é d i c a m e n t à base 

d ' a m s a c r i n e avait é té a d m i n i s t r é à celle-ci c o n f o r m é m e n t aux 

conna i s sances t e chn iques dans ce d o m a i n e . 

Le 20 février 1992, le m i n i s t è r e public d e m a n d a à nouveau le 

c l a s s em en t sans su i te de l 'affaire et le r e q u é r a n t lit opposi t ion le 12 m a r s 

1992. 

Le 13 avril 1992, le G I P re je ta l 'opposit ion et classa l 'affaire sans su i te . 

Le 22 jui l le t 1992, le r e q u é r a n t r é c l a m a la r é o u v e r t u r e des 

inves t iga t ions p r é l im ina i r e s . Il fut d é b o u t é le 28 ju i l le t 1992. 

2. La deuxième procédure pénale 

Le 28 j a n v i e r 1994, le r e q u é r a n t po r t a à nouveau p l a in t e devan t le 

p a r q u e t . Il d é n o n ç a le fait q u e de la m o r p h i n e , c o n t r e - i n d i q u é e d a n s les 

cas d 'affect ion du sys t ème r e sp i r a to i r e , avai t é t é a d m i n i s t r é e à sa f e m m e 

et q u e ce r t a in s médec ins ava ien t falsifié l ' heure du décès de celle-ci sur la 

fiche méd ica le afin de voir exclure leur responsab i l i t é pour m e u r t r e . 

Selon une exper t i se du 28 d é c e m b r e 1994, la t h é r a p i e qu i avai t é t é 

a d o p t é e pour soigner la f e m m e du r e q u é r a n t é ta i t a d é q u a t e et 

l ' a d m i n i s t r a t i o n de m o r p h i n e n 'avai t a u c u n lien de causa l i t é avec le 

décès de celle-ci. 

Le 14 m a r s 1995, le m i n i s t è r e public d e m a n d a donc le c l a s s emen t sans 

sui te de l 'affaire. Le r e q u é r a n t fit opposi t ion le 27 m a r s 1995. 

Le 31 m a r s 1995, le G I P classa l 'affaire sans su i te . 

A une d a t e non préc i sée , le r e q u é r a n t appr i t p a r un ar t ic le du New 

EnglandJournal of Medicine du 26 j a n v i e r 1995 q u e F.L., col lègue de P.R.F. , 

qu i é t a i t médecin-chef de la division d ' h é m a t o l o g i e de l 'hôpi ta l d e 

C a r e g g i , avait t ravai l lé à un p r o g r a m m e d ' e x p é r i m e n t a t i o n du 

m é d i c a m e n t « A . » , à base d ' a m s a c r i n e , uti l isé con t r e la l eucémie . 

Par une ques t i on p a r l e m e n t a i r e du 4 m a i 1998, le d é p u t é M.B. 

d e m a n d a a u x min i s t r e s de la J u s t i c e et de la S a n t é de m e n e r u n e 

e n q u ê t e a u p r è s du service d ' h é m a t o l o g i e de l 'hôpi ta l de C a r e g g i , 

n o t a m m e n t , sur les moda l i t é s de l ' éventuel le e x p é r i m e n t a t i o n du 

m é d i c a m e n t «A. ». 

Pa r une l e t t r e du 10 j u i n 1998, le min i s t r e de la S a n t é p r ia donc 

l 'hôpi tal de C a r e g g i de fournir sans déla i des r e n s e i g n e m e n t s c o n c e r n a n t 

c e t t e e x p é r i m e n t a t i o n . 

F a u t e de r éponse , la r e q u ê t e fut r enouve lée les 23 j u i n et 9 ju i l le t 1998. 
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Par une no te du 16 ju i l le t 1998, l 'hôpi tal de C a r e g g i in forma le min i s t r e 

de la S a n t é q u ' à p a r t i r de 1993 il n 'y avai t plus eu d ' e x p é r i m e n t a t i o n du 

m é d i c a m e n t «A.» . 

Le 6 aoû t 1998, le min i s t r e de la S a n t é d e m a n d a à la g e n d a r m e r i e de 

R o m e de vérifier si le m é d i c a m e n t «A.» avai t é té e x p é r i m e n t é à l 'hôpital 

d e C a r e g g i p e n d a n t la pé r iode p r é c é d a n t le décès d e la f e m m e du 

r e q u é r a n t et , dans l 'aff i rmative, de fournir des in fo rma t ions sur les 

moda l i t é s de l ' e x p é r i m e n t a t i o n . 

Pa r un rapport du 26 oc tobre 1998, la g e n d a r m e r i e fit savoir au 

min i s t r e de la S a n t é que , selon les r e n s e i g n e m e n t s d o n n é s p a r P.R.F. , le 

m é d i c a m e n t «A.» n 'avai t pas é t é e x p é r i m e n t é à l 'hôpi ta l de C a r e g g i . En 

r evanche , P.R.F. ind iqua que ce m é d i c a m e n t avai t é té a d m i n i s t r é à la 

f e m m e du r e q u é r a n t d a n s le c a d r e d ' u n e t h é r a p i e con t re la l eucémie et 

q u e celle-ci é ta i t décédée à la su i te d ' u n e infection a iguë , effet seconda i re 

du m é d i c a m e n t . En o u t r e , P .R.F. aff i rma q u e les p roches de la p a t i e n t e 

ava ien t é té in formés de ladi te a d m i n i s t r a t i o n . 

3. La troisième procédure pénale 

E n t r e - t e m p s , le 5 s e p t e m b r e 1998, le r e q u é r a n t p o r t a à nouveau p la in te 

devan t le p a r q u e t . Il e s t ima , e n t r e a u t r e s , q u e le m é d i c a m e n t «A.» , en 

p h a s e e x p é r i m e n t a l e , avait é té a d m i n i s t r é à sa f e m m e à son insu et sans 

le c o n s e n t e m e n t de la famil le . Le 15 s e p t e m b r e 1998, le p a r q u e t o r d o n n a 

u n e e x p e r t i s e . 

Le 29 oc tobre 1999, le min i s t è r e public enjoignit à la g e n d a r m e r i e de 

ve r se r au doss ier les d o c u m e n t s a t t e s t a n t q u e la f e m m e du r e q u é r a n t 

avait fait pa r t i e du p r o g r a m m e d ' e x p é r i m e n t a t i o n . 

D a n s un r a p p o r t , non d a t é , fondé sur l 'ar t icle du New England Journal of 

Medicine, l ' exper t observa q u ' u n p r o g r a m m e i n t e r n a t i o n a l d ' expé r i 

m e n t a t i o n d ' une t h é r a p i e pour la l eucémie a iguë avait é té m e n é p e n d a n t 

la pér iode d 'hosp i t a l i sa t ion de la f e m m e du r e q u é r a n t . P a r m i les médica

m e n t s ut i l isés d a n s le cad re d e c e t t e t h é r a p i e figurait le m é d i c a m e n t 

«A.» , qui n 'ava i t pas é té e n r e g i s t r é en I ta l ie . Selon cet a r t ic le , les 

p a t i e n t s soumis à c e t t e e x p é r i m e n t a t i o n ava ien t d o n n é l e u r consen

t e m e n t su ivant les règles de c h a q u e hôpi ta l . En o u t r e , sur la base des 

d o c u m e n t s fournis pa r la g e n d a r m e r i e , l ' exper t ind iqua q u e B.C. avait 

é té inscr i te à son insu d a n s ce p r o g r a m m e et qu 'e l l e é ta i t d é c é d é e non 

pas d ' u n e b r o n c h o p n e u m o n i e a iguë , mais d ' un infarc tus su rvenu à la 

sui te de l ' a d m i n i s t r a t i o n du m é d i c a m e n t «A.» . 

Le 24 avril 2001 , les médec in s ayan t suivi B.C. furent renvoyés en 

j u g e m e n t p o u r m e u r t r e . Ils furent accusés d 'avoir a d m i n i s t r é à la f e m m e 

du r e q u é r a n t un m é d i c a m e n t qu i n ' ava i t pas é té en reg i s t r é en I ta l ie sans 

in fo rmer celle-ci des r i sques e n c o u r u s ni de sa pa r t i c ipa t ion à un 

p r o g r a m m e d ' e x p é r i m e n t a t i o n . 
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L ' aud ience p r é l i m i n a i r e fui fixée au 6 n o v e m b r e 2001 . A ce t t e occasion, 

le r e q u é r a n t se cons t i t ua p a r t i e civile d a n s la p r o c é d u r e . 

Le 7 j a n v i e r 2002, le juge de l ' audience p r é l i m i n a i r e p rononça un non-

lieu. Il e s t i m a qu ' i l n 'ava i t pas é t é d é m o n t r é avec c e r t i t u d e q u e le 

m é d i c a m e n t a d m i n i s t r é à B.C. pouvai t e n t r a î n e r des compl ica t ions 

c a r d i a q u e s ni q u e le décès de celle-ci avait é té p rovoqué par un infarc tus , 

le p r e m i e r r appor t médica l ind iquan t c o m m e cause du décès une 

b r o n c h o p n e u m o n i e a iguë . En o u t r e , il re leva q u e le m i n i s t è r e public 

n 'ava i t pas o r d o n n é d ' au tops i e j ud i c i a i r e à l 'occasion d e s p r e m i è r e s 

i nves t iga t ions ; en ra ison de ce t t e lacune de l ' ins t ruc t ion , les causes 

exac tes du décès de B.C. ne pouvaien t plus ê t r e d é t e r m i n é e s . 

B. L e d r o i t i n t e r n e p e r t i n e n t 

Les ar t ic les p e r t i n e n t s du code de p r o c é d u r e péna le d i s p o s e n t : 

Article 79 

«La constitution de partie civile a lieu à partir de l'audience préliminaire (...) » 

Article 90 

«La partie lésée exerce les droits et les facultés qui lui sont expressément reconnus 

par la loi et peut en outre, à tout stade de la procédure, présenter des mémoires ainsi 

que, sauf en cassation, indiquer des éléments de preuve.» 

Article 101 

«La partie lésée peut nommer un représentant légal pour l'exercice des droits et des 
facultés dont elle jouit (...) » 

Article 392 

« 1 . Au cours des investigations préliminaires, le ministère public et la personne 

faisant l'objet tics investigations préliminaires \persona sottoposta aile indagini] peuvent 

demander au juge la production immédiate d'un moyen de preuve [incidente firobatorw] 

Article 394 

« 1. La partie lésée peut demander au ministère publie de .solliciter auprès du juge 
des investigations préliminaires la production immédiate d'un moyen de preuve 
{incidente probatnrio] au cours des investigations. 

2 . Au cas où le ministère public ne fait pas droit à cette demande, il doit motiver sa 
décision et la notifier à la partie lésée.» 

L 'a r t ic le 116 des disposi t ions d ' éxecu t ion du code de p r o c é d u r e péna l e , 
relatif a u x inves t iga t ions s u r le décès d ' u n e p e r s o n n e lorsqu ' i l y a soupçon 
de c r i m e , dispose : 

file:///persona
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«Au cas où, s'agissanl du décès d'une personne, il y a un soupçon de crime, le 

ministère public vérifie la cause du décès et, s'il le considère nécessaire, ordonne une 

autopsie (...) » 

G R I E F S 

1. Invoquan t l 'ar t icle 2 de la Conven t ion , le r e q u é r a n t d é n o n c e une 

viola t ion du droi t à la vie a u x mot i fs q u e le décès d e sa f e m m e a u r a i t é té 

le r é su l t a t d ' u n e e x p é r i m e n t a t i o n i l légale et q u e le m i n i s t è r e public n 'a 

pas o r d o n n é u n e au tops ie judicia i re lors des p r e m i è r e s inves t iga t ions . 

2. Sur le t e r r a in des ar t ic les 6 § 1 et 13 de la C o n v e n t i o n , le r e q u é r a n t se 

p la in t aussi q u e le m i n i s t è r e publ ic n ' a pas o r d o n n é une au tops i e jud ic ia i r e 

lors des p r e m i è r e s inves t iga t ions . De plus , il d é n o n c e le fait q u e , selon 

l 'ar t ic le 394 du code de p r o c é d u r e péna le ( C P P ) , seul le m i n i s t è r e public 

peu t d e m a n d e r d i r e c t e m e n t u n e telle au tops ie au juge des inves t iga t ions 

p r é l im ina i r e s , et invoque le pr inc ipe de l 'égali té des a r m e s . 

(...) 

E N D R O I T 

1. Invoquan t l 'ar t icle 2 de la C o n v e n t i o n , le r e q u é r a n t se p la in t d 'une 

violat ion du dro i t à la vie aux motifs q u e le décès de sa f e m m e a u r a i t é té le 

r é su l t a t d ' u n e e x p é r i m e n t a t i o n i l légale et q u e le m i n i s t è r e publ ic n 'a pas 

o r d o n n é une au tops ie jud ic ia i r e lors des p r e m i è r e s inves t iga t ions . Cet 

ar t ic le est libellé c o m m e suit : 

« I. Le droit de toute personne à la vie est protégé par la loi. La mort ne peut être 

infligée à quiconque intentionnellement, sauf en exécution d'une sentence capitale 

prononcée par un tribunal tut cas où le délit est puni de cette peine par la loi. 

2. La mort n'est pas considérée comme infligée en violation de cet article dans les cas 

où elle résulterait d'un recours à la force rendu absolument nécessaire: 

a) pour assurer la défense de toute personne contre la violence illégale ; 

b) pour effectuer une arrestation régulière ou pour empêcher l'évasion d'une 

personne régulièrement dé tenue ; 

c) pour réprimer, conformément à la loi, une émeute ou une insurrection. » 

Le G o u v e r n e m e n t sou t i en t tou t d ' abord q u e le r e q u é r a n t a omis 

d ' a t t a q u e r la décision du j u g e de l ' audience p r é l i m i n a i r e du 7 j a n v i e r 

2002 et n 'a donc pas épu isé les voies de recours i n t e r n e s . 

Q u a n t à l 'obl igat ion posit ive de l 'Eta t décou lan t de l 'ar t icle 2 de la 

Conven t ion , le G o u v e r n e m e n t observe q u e le r e q u é r a n t a e n g a g é trois 

p r o c é d u r e s péna le s et que les a u t o r i t é s j ud ic i a i r e s ont à c h a q u e fois 

m e n é les e n q u ê t e s de façon i r r ép rochab l e . Il no te ensu i t e q u e le 

r e q u é r a n t n ' a soulevé la ques t i on de la pa r t i c ipa t ion de sa f e m m e à une 
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t h é r a p i e en cours d ' e x p é r i m e n t a t i o n q u e lors de la t ro i s i ème p r o c é d u r e 

péna le et qu ' i l s 'agit là d ' « u n p r o b l è m e m a r g i n a l , qui ne conce rne pas le 

droi t à la vie p r o t é g é pa r la Conven t i on (...) mais relève exc lus ivement 

d 'un choix t h é r a p e u t i q u e l'ait d a n s l ' in térê t de la p a t i e n t e » . 

Le r e q u é r a n t soul igne que le min i s t è r e public a u r a i t dû o r d o n n e r u n e 

au tops ie j ud ic i a i r e ; cela lui a u r a i t p e r m i s de n o m m e r un médec in de son 

choix pour pa r t i c ipe r à l ' e n q u ê t e . De plus, il observe q u e , c o n t r a i r e m e n t à 

ce q u e le G o u v e r n e m e n t aff i rme, des d o u t e s q u a n t à l 'u t i l i sa t ion du 

m é d i c a m e n t à base d ' a m s a c r i n e avaient déjà é té soulevés lors de la 

p r e m i è r e p r o c é d u r e p é n a l e . 

La C o u r c o n s t a t e d ' abo rd q u e , selon le j u g e m e n t du 7 j a n v i e r 2002, 

faute d 'autopsie judiciaire lors des p r e m i è r e s inves t iga t ions , le lien de 

causa l i t é e n t r e l ' admin i s t r a t i on du m é d i c a m e n t «A .» et le décès de la 

l e m m e du r e q u é r a n t n 'ava i t pas é té d é m o n t r é . 

La C o u r relève en o u t r e q u e , lors des p r e m i è r e s inves t iga t ions , il n 'y 

avait pas d ' é l é m e n t s la issant soupçonne r l ' exis tence d ' un c r i m e ; pare i ls 

é l é m e n t s ne r e s so r t a i en t pas non plus du rappor t de l ' exper t du 4 février 

1992. Il n ' é ta i t donc pas « n é c e s s a i r e » que le m i n i s t è r e public o r d o n n e une 

au tops ie judic ia i re , au sens de l 'ar t icle 116 des d isposi t ions d ' exécu t ion du 

C P P . 

P a r t a n t , la C o u r cons idère qu ' i l n'y a pas lieu d ' e x a m i n e r les excep t ions 

soulevées p a r le G o u v e r n e m e n t et j u g e q u e le gr ief doi t ê t r e re je té p o u r 

défaut mani fes te de fondemen t c o n f o r m é m e n t à l 'ar t icle 35 §§ 3 et 4 de la 

Conven t i on . 

2. Sur le t e r r a in des a r t ic les 6 § 1 et 13 de la C o n v e n t i o n , le r e q u é r a n t se 

plaint aussi q u e le min i s t è r e public n 'a pas o r d o n n é une au tops ie judiciaire 

lors des p r e m i è r e s inves t iga t ions . De surc ro î t , il d énonce le fait q u e , selon 

l 'ar t icle 394 C P P , seul le m i n i s t è r e public peut d e m a n d e r d i r e c t e m e n t u n e 

telle au tops i e au juge des inves t iga t ions p r é l im ina i r e s , et invoque le 

p r inc ipe de l 'égal i té des a r m e s . La C o u r e s t ime que ce gr ief doit ê t r e 

e x a m i n é sous l 'angle de l 'ar t icle 6 § 1 de la C o n v e n t i o n , qui dispose : 

«Toute personne a droit à ce cpie sa cause soit entendue équitablement (...) par un 

tribunal (...) qui décidera (...) des contestations sur ses droits et obligations de caractère 

civil (...)., 

Le G o u v e r n e m e n t aff irme q u e la r e q u ê t e a é té i n t rodu i t e t a r d i v e m e n t , 

à savoir plus de six mois a p r è s la d a t e à laquel le l ' au tops ie au ra i t pu ê t r e 

effectuée (c 'es t -à-dire q u e l q u e s j o u i s a p r è s le décès de la femme (lu 

r e q u é r a n t ) e t , en tou t cas , p lus de six mois ap rè s le c l a s s e m e n t sans sui te 

de la p r e m i è r e p r o c é d u r e péna l e , i n t e rvenu le 13 avril 1992. Il sou t i en t 

donc q u e ce t t e pa r t i e de la r e q u ê t e devra i t ê t r e r e je tée . 

Pa r a i l leurs , le G o u v e r n e m e n t observe q u e , selon l 'ar t icle 394 C P P , le 

r e q u é r a n t a u r a i t pu d e m a n d e r au min i s t è r e public de soll ici ter a u p r è s du 

juge des inves t iga t ions p r é l i m i n a i r e s la p roduc t ion i m m é d i a t e d ' un moyen 
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de p reuve . Il soul igne q u e le r e q u é r a n t n ' a pas non plus sollicité une 

exper t i se non rep roduc t ib le (accertamento tecnico non ripetibile) a u p r è s du 

m i n i s t è r e public , au sens de l 'ar t ic le 360 C F P . 

Selon l ' in té ressé , le fait q u e la pa r t i e lésée ne puisse pas d e m a n d e r 

d i r e c t e m e n t au j u g e des inves t iga t ions p ré l imina i r e s la p roduc t ion 

i m m é d i a t e d ' u n moyen de p reuve a e n t r a î n é à n 'en pas d o u t e r une 

viola t ion de son dro i t d 'accès à un t r i buna l . En effet, d a n s la p h a s e des 

inves t iga t ions p ré l imina i r e s , des cons t a t a t i ons d é t e r m i n a n t e s pour 

l 'exercice de l 'act ion péna le ont lieu. De p lus , au cours de c e t t e phase , il 

est parfois nécessa i re de recuei l l i r des p reuves pouvan t se d é t é r i o r e r avec 

le t e m p s et dont l 'acquis i t ion se révèle imposs ib le dans les phases 

u l t é r i e u r e s de la p r o c é d u r e . 

T o u t d ' abord , q u a n t à l ' except ion soulevée pa r le G o u v e r n e m e n t , la 

C o u r relève q u e le gr ief t i ré de l ' absence d ' au tops ie j ud i c i a i r e est 

s t r i c t e m e n t lié à l ' issue de la t ro i s i ème p r o c é d u r e péna l e , le non-l ieu du 

7 janvier 2002 ayant é té p rononcé en ra ison de c e t t e absence . La C o u r 

e s t ime dès lors q u e ce non-l ieu cons t i tue la décis ion i n t e r n e défini t ive au 

sens de l 'ar t icle 35 § 1 de la Conven t i on et que l ' except ion du 

G o u v e r n e m e n t doit ê t r e r e je tée . 

La C o u r observe ensu i t e q u e la p a r t i e de ce gr ief c o n c e r n a n t le fait que 

le m i n i s t è r e publ ic n ' a pas o r d o n n é u n e au tops ie jud ic ia i r e lors des 

p r e m i è r e s inves t iga t ions a déjà é té e x a m i n é e sous l ' angle de l ' a r t ic le 2 de 

la Conven t i on et a é té déc la rée i r recevable . 

Q u a n t à la d e u x i è m e p a r t i e du grief, la C o u r rappe l le q u e , selon 

l 'ar t icle 392 C P P , seuls le min i s t è r e publ ic et la p e r s o n n e fa isant l'objet 

des inves t iga t ions p ré l imina i r e s peuven t d e m a n d e r au juge des 

inves t iga t ions p r é l i m i n a i r e s la p roduc t ion i m m é d i a t e d 'un moyen de 

p reuve . La pa r t i e lésée peu t u n i q u e m e n t soll ici ter le m i n i s t è r e public 

afin qu ' i l d e m a n d e au j u g e u n e telle p roduc t ion et , si le m i n i s t è r e es t ime 

ne pas devoir faire droi t à ce t t e r e q u ê t e , sa décision est notifiée à la pa r t i e 

lésée (ar t ic le 394 C P P ) . 

La C o u r no t e avoir déjà r appe lé « la nécess i té de p r é s e r v e r les d ro i t s des 

v ic t imes et la place qu i leur revient d a n s le cad re des p r o c é d u r e s péna les » 

et q u e «si les impéra t i f s i n h é r e n t s à la no t ion de « p r o c è s é q u i t a b l e » ne 

sont pas n é c e s s a i r e m e n t les m ê m e s dans les l i t iges relat i fs à des dro i t s et 

ob l iga t ions de c a r a c t è r e civil q u e d a n s les affaires c o n c e r n a n t des 

accusa t ions en m a t i è r e p é n a l e , a insi q u ' e n a t t e s t e l ' absence , pour les 

p r e m i e r s , de c lauses dé ta i l l ées s emblab l e s aux p a r a g r a p h e s 2 et 3 de 

l 'ar t icle 6 (...) il n ' e n r é su l t e pas q u e la C o u r doive se d é s i n t é r e s s e r du 

sort des v ic t imes et m i n o r e r leurs d r o i t s » (Perez c. France [GC] , 

n" 47287/99, § 72, CEDFI 2004-1). 

Selon la Cour , le sys t ème légis lat i f p révu aux ar t ic les 392 et 394 C P P 

pour ra i t faire surg i r des d o u t e s q u a n t au respect du droi t de la p a r t i e lésée 
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à l 'égal i té des a r m e s ainsi q u ' à celui d ' accéde r à un t r i buna l , g a r a n t i s pa r 

l 'ar t ic le 6 § 1 de la Conven t i on . 

Q u a n t à l 'appl icabi l i té de l 'ar t icle 6 § 1 au cas d ' e spèce , la C o u r 

r appe l l e q u e celle-ci se conçoit m ê m e sans d e m a n d e de r é p a r a t i o n 

p é c u n i a i r e ; il suffit q u e l ' issue de la p r o c é d u r e soit d é t e r m i n a n t e pour le 

«d ro i t de c a r a c t è r e civil en c a u s e » (Moreira de Azevedo c. Portugal, a r r ê t d u 

23 oc tobre 1990, série A n" 189, pp. 16-17, § 66, et Perez, p r éc i t é , § 65) . De 

plus, «c ' es t en effet au r ega rd non s e u l e m e n t de la qual i f ica t ion j u r i d i q u e , 

mais auss i du con tenu m a t é r i e l et des effets q u e lui confère le dro i t 

i n t e r n e de l 'E ta t en cause , q u ' u n droi t doit ê t r e cons idéré ou non c o m m e 

é t a n t de c a r a c t è r e civil a u sens de ce t t e express ion d a n s la Conven t i on . En 

o u t r e , il a p p a r t i e n t à la C o u r , d a n s l 'exercice de son con t rô le , de ten i r 

c o m p t e aussi de l 'objet et du bu t de la C o n v e n t i o n » (Perez, p réc i t é , § 57) . 

De fait, s'il est vrai q u ' e n droi t i ta l ien la pa r t i e lésée ne peu t se cons t i t ue r 

pa r t i e civile q u ' à p a r t i r de l ' audience p r é l i m i n a i r e (ar t ic le 79 C P P ) , au 

s t ade des inves t iga t ions p r é l im ina i r e s , elle peu t exe rce r les droi t s et les 

facultés qui lui sont e x p r e s s é m e n t r econnus p a r la loi (ar t ic le 90 C P P ) . 

P a r m i ces dro i t s figurent, à t i t r e d ' e x e m p l e , le pouvoir de d e m a n d e r au 

min i s t è r e public de soll ici ter a u p r è s du j u g e des inves t iga t ions 

p ré l imina i r e s la p roduc t ion i m m é d i a t e d ' un moyen de p reuve (ar t ic le 394 

C P P ) et le droi t de n o m m e r un r e p r é s e n t a n t légal pour l 'exercice des 

dro i t s et des facul tés don t jou i t la pa r t i e lésée (ar t ic le 101 C P P ) . P a r 

a i l leurs , l 'exercice de ces dro i t s peut s ' avérer essent ie l pour une 

cons t i tu t ion de pa r t i e civile efficace, en pa r t i cu l i e r q u a n d , c o m m e dans le 

cas d ' e spèce , il est ques t i on de p reuves pouvan t se d é t é r i o r e r avec le t e m p s 

et don t l ' acquis i t ion se révèle impossible clans les phases u l t é r i e u r e s de la 

p r o c é d u r e . En o u t r e , la p a r t i e lésée peu t p r é s e n t e r des m é m o i r e s à tou t 

s t ade de la p r o c é d u r e et , à l ' except ion de la p r o c é d u r e en cassa t ion , elle 

peu t i n d i q u e r des é l é m e n t s d e p reuve (ar t ic le 90 C P P ) . 

P a r t a n t , la C o u r j u g e q u e , c o m p t e t enu de ce qui p récède , l 'ar t icle 6 § 1 

de la Conven t i on est appl icable au cas d ' e spèce . 

Toutefo is , q u a n t au respec t des condi t ions de recevabi l i té de ce grief, la 

C o u r relève que , aux t e r m e s de l 'ar t icle 394 C P P , le r e q u é r a n t a u r a i t dû 

soll ici ter le min i s t è r e public afin qu ' i l d e m a n d e au juge des inves t iga t ions 

p ré l imina i r e s la p roduc t ion i m m é d i a t e d 'un moyen de p reuve , à savoir 

l ' au tops ie j ud i c i a i r e . Le r e q u é r a n t ayan t omis d 'u t i l i ser le r e m è d e qui lui 

é ta i t offert p a r le dro i t na t i ona l , la C o u r e s t ime q u e c e t t e pa r t i e de la 

r e q u ê t e doit ê t r e re je tée pour n o n - é p u i s e m e n t des voies de recours 

i n t e rne s , c o n f o r m é m e n t à l 'ar t icle 35 §§ 1 et 4 de la Conven t i on . 

(...) 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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SUMMARY1 

Failure by public prosecutor to call for autopsy during preliminary 
investigation 

Article 6 § 1 

Applicability - Criminal complaint - Failure by public prosecutor to call for autopsy during 
preliminary investigation - Injured party - Rights of injured party at preliminary investigation 
stage - Period of preliminary investigation before injured party joins proceedings as civil party -
Judicial autopsy 

* * 

The applicant's wife died in hospital alter an illness. The applicant lodged a 
criminal complaint with the public prosecutor's office on the grounds that there 
had been a delay in the provision of treatment and that a dangerous drug had 
been used. On the basis of an expert report, the public prosecutor called for the 
discontinuance of the proceedings. The investigating judge ordered an expert 
report to establish whether the drug referred to by the applicant had been 
administered in accordance with the relevant medical knowledge. The expert 
concluded that there had been no error, carelessness or negligence in the 
patient's t reatment . The examination of the complaint was discontinued. The 
applicant lodged a second criminal complaint, but the proceedings were again 
discontinued on the basis of an expert report. Following a third complaint by the 
applicant, the doctors concerned were committed for trial on a charge of 
manslaughter for administering the impugned drug. At the preliminary hearing, 
the applicant joined the proceedings as a civil party. The court finally found that 
there was no case to answer. It observed that the public prosecutor had failed to 
order a judicial autopsy during the investigation opened just after the death -
eleven years earlier - and that the exact cause of death could therefore no longer 
be determined. 

Held 
(1) Article 2: The applicant complained that the public prosecutor had not 
ordered a judicial autopsy during the preliminary investigations. It had been 
stated in the judgment finding that there was no case to answer that, with no 
judicial autopsy having been performed during that investigation, no causal link 
had been established between the administration of the impugned drug and the 
death of the applicant's wife. During the preliminary investigation, there had 
been no evidence to suggest that a crime had been committed, as the expert 
report had moreover confirmed. It had not therefore been "necessary" for the 
public prosecutor to order a judicial autopsy within the meaning of Article 116 of 

1. This summary by the Registry does not bind the Court. 



364 SOTTANI v. ITALY DECISION 

the implementing provisions of the Code of Criminal Procedure: manifestly ill-
founded. 
(2) Article 6 § 1: Under the applicable domestic law, only the public prosecutor 
and the person being investigated were entitled to request that the investigating 
judge secure the immediate production of evidence. The injured party was only 
entitled to make such a request to the public prosecutor, who might then apply to 
the judge for evidence to be produced and, if he decided not to grant the request, 
his decision was served on the injured party. The imperatives inherent in the 
notion of "fair hearing" were not necessarily the same in disputes concerning civil 
rights and obligations as in cases concerning criminal charges. As to the 
applicability of Article 6 § 1 in the present case, whilst it was true that under 
Italian law injured parties could not join the proceedings as a civil party until the 
preliminary hearing, at the preliminary investigation stage they could exercise the 
rights and powers expressly recognised by law. Those rights included, by way of 
example, the possibility of requesting that the prosecutor apply to the 
investigating judge lor the immediate production of evidence and the right to 
appoint a statutory representative for the exercise of the rights and powers 
enjoyed by the injured party. Moreover, the exercise of those rights might prove 
to be essential for effective participation in the proceedings as a civil party, 
especially where, as in the instant case, certain evidence was likely to deteriorate 
over time and would no longer be obtainable at later stages in the proceedings. In 
addition, the injured party was entitled to submit pleadings at all stages of the 
proceedings and, except in cassation proceedings, might request the inclusion of 
evidence. Accordingly, Article 6 § 1 was applicable in the present case. However, in 
terms of whether this complaint fulfilled the conditions of admissibility, in the 
light of Article 394 of the Code of Criminal Procedure, the applicant should have 
requested that the public prosecutor apply to the investigating judge for the 
immediate production of evidence, namely a judicial autopsy. As the applicant 
had failed to make use of the remedy available to him under domestic law, this 
complaint was rejected for failure to exhaust domestic remedies. 

Case-law cited by the Court 

Moreira de Azevedo v. Portugal, judgment of 23 October 1990, Series A no. 189 
Perez v. France [GC], no. 47287/99, ECHR 2004-1 
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T H E F A C T S 

T h e app l i can t , M r Giovanni So t t an i , is a n I t a l i an na t iona l who was bo rn 
in 1950 a n d lives in Scandicci (F lo rence) . H e was r e p r e s e n t e d before the 
C o u r t by M r Di D o n a t o , Ms C o s t a n t i n i and M r De Stefano, lawyers 
p rac t i s ing in F lo rence . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of the case, as s u b m i t t e d by the pa r t i e s , may be s u m m a r i s e d 
as follows. 

O n 4 M a r c h 1991 the app l i can t ' s wife, B.C., who had been suffering 
from acu t e l e u k a e m i a , died at C a r e g g i Hosp i t a l in F lo rence . After 
ca r ry ing out a hospi ta l au topsy (aulopsia amministrativa) on 5 M a r c h 1991 
to d e t e r m i n e t he cause of d e a t h , the doc to r s indica ted in the medica l 
record t h a t the app l i can t ' s wife had d ied of acu te b r o n c h o p n e u m o n i a . 

/. The first set of criminal proceedings 

O n 3 Apri l 1991 the app l i can t lodged a c r imina l c o m p l a i n t wi th the 
public p rosecu to r ' s office at F lo rence M a g i s t r a t e ' s C o u r t ("the 
p rosecu to r ' s office"), c l a iming , inter alia, t ha t ce r t a in delays had 
c o n t r i b u t e d to his wife's d e a t h , especial ly delays in p e r f o r m i n g a ches t X -
ray and in r ecord ing the resu l t s of a p la te le t tes t . In add i t ion , the appl icant 
s t a t e d t h a t one of the doc to r s who t r e a t e d his wife had desc r ibed a ' 'F rench 
d r u g " used in he r t r e a t m e n t as "d read fu l " and "direct ly a t t a c k i n g the 
D N A cells" . T h e app l ican t thus compla ined tha t he had not been 
informed tha t the d r u g was d a n g e r o u s and asked w h e t h e r it had a l ready 
passed the t r ia l s t age or was still u n d e r g o i n g t r ia ls . 

O n a n unspecif ied d a t e a n d on the basis of an exper t r epo r t , the public 
p rosecu to r , cons ide r ing t h a t the delays indica ted by the app l ican t had no 
causa l link with the d e a t h of B .C. and t h a t her l e u k a e m i a had r eached a 
t e r m i n a l phase , r e q u e s t e d t h a t the inves t iga t ing j u d g e d i scon t inue the 
p roceed ings . O n 24 S e p t e m b e r 1991 the app l ican t lodged a n object ion, 
ind ica t ing , inter alia, t h a t t he " q u e s t i o n conce rn ing the a m s a c r i n e - b a s e d 
d r u g a d m i n i s t e r e d to his wife" had not been add res sed . 

O n 7 O c t o b e r 1991, on the basis of a medical cer t i f ica te , the 
inves t iga t ing judge found tha t B.C. 's l e u k a e m i a had not r e a c h e d the 
t e r m i n a l phase as the expe r t had ind ica ted . H e d ismissed the r e q u e s t for 
d i s con t inua t i on and o r d e r e d a new expe r t r epor t . T h e inves t iga t ing j u d g e 
q u e s t i o n e d in pa r t i cu l a r w h e t h e r t he a m s a c r i n e - b a s e d d r u g had been 
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a d m i n i s t e r e d to the app l i can t ' s wife "in accordance wi th the knowledge of 
special ised medica l science in tha t field". 

In a r epo r t d a t e d 4 F e b r u a r y 1992, t he expe r t ind ica ted t h a t t he doc tors 
had not c o m m i t t e d any e r ro r , ca re lessness or negl igence in the t r e a t m e n t 
of B.C.'s illness. H a v i n g ana lysed the medica l l i t e r a t u r e , t h e expe r t also 
expressed the opinion tha t t he a m s a c r i n e - b a s e d d r u g h a d been 
a d m i n i s t e r e d to he r in acco rdance wi th technica l knowledge in the 
re levant field. 

O n 20 F e b r u a r y 1992 the public p rosecu to r aga in r e q u e s t e d tha t the 
case be d i scon t inued , and the appl ican t lodged an object ion on 12 M a r c h 
1992. 

O n 13 Apri l 1992 the inves t iga t ing j u d g e d ismissed the object ion and 
d i scon t inued the p roceed ings . 

O n 22 Jul)- 1992 the appl icant appl ied lor the r e o p e n i n g of the 
p r e l im ina ry inves t iga t ion , but his appl ica t ion was re jec ted on 28Ju ly 1992. 

2. The .second .set of criminal proceedings 

O n 28 J a n u a r y 1994 the appl ican t aga in lodged a c r imina l compla in t 
wi th the p r o s e c u t o r ' s office. H e compla ined t h a t m o r p h i n e , which is 
con t r a - ind ica t ed in cases of r e sp i r a to ry d i so rders , had been a d m i n i s t e r e d 
to his wife a n d t h a t ce r t a in doc to r s had fabr ica ted t he t i m e of he r d e a t h on 
the medica l record in o r d e r to avoid liability for m a n s l a u g h t e r . 

Accord ing to an expe r t r epo r t d a t e d 28 D e c e m b e r 1994, t he t h e r a p y 
chosen for t he t r e a t m e n t of t he app l i can t ' s wile was a d e q u a t e a n d t h e r e 
was no causa l link be tween the a d m i n i s t r a t i o n of t he m o r p h i n e and her 
d e a t h . 

O n 14 M a r c h 1995 the p rosecu to r ' s office accordingly cal led for the 
d i s con t i nuance of t he p roceed ings . T h e app l ican t lodged an object ion on 
27 M a r c h 1995. 

O n 31 M a r c h 1995 the inves t iga t ing judge d i scon t inued the 
p roceed ings . 

O n an unspecif ied d a t e the appl ican t l ea rn t from an ar t ic le in \hc New 
England Journal of Medicine of 26 J a n u a r y 1995 t h a t F.L., a co l league of 
P.R.F. , t he doc tor in c h a r g e of t h e h a e m a t o l o g y d e p a r t m e n t of C a r e g g i 
Hosp i t a l , had worked on t r ia ls involving the a m s a c r i n e - b a s e d d r u g "A.", 
used to t r e a t l e u k a e m i a . 

In a p a r l i a m e n t a r y q u e s t i o n of 4 May 1998, M.B., a m e m b e r of 
p a r l i a m e n t , r e q u e s t e d t h a t the M i n i s t e r of J u s t i c e and the M i n i s t e r of 
H e a l t h conduct an inqui ry at ihe h a e m a t o l o g y d e p a r t m e n t of C a r e g g i 
Hosp i t a l to a s c e r t a i n , in pa r t i cu l a r , de ta i l s of any t r ia ls of the d r u g "A.". 

In a l e t t e r of 10 J u n e 1998, the H e a l t h Min i s t e r the re fo re r e q u e s t e d 
tha t C a r e g g i Hosp i t a l provide him p r o m p t l y wi th any in fo rmat ion about 
any such t r ia l s . 
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T h a t r e q u e s t , which wen t u n a n s w e r e d , was r e p e a t e d on 23 J u n e and 
9 J u l y 1998. 

In a note of 16 Ju ly 1998, Ca regg i Hosp i t a l in formed t he H e a l t h 
M i n i s t e r t h a t no fu r the r t r ia l s involving the d r u g "A." h a d b e e n car r ied 
out since 1993. 

O n 6 Augus t 1998 the H e a l t h M i n i s t e r r e q u e s t e d t h a t the R o m e 
carabinieri find out w h e t h e r t h e r e had b e e n any t r ia l s of the d r u g "A." at 
C a r e g g i Hosp i t a l d u r i n g the per iod p r e c e d i n g the d e a t h of t he app l ican t ' s 
wife and , if so, to ob ta in de ta i l s of any such t r ia ls . 

In a repor t of 26 O c t o b e r 1998, t he carabinieri in formed t he H e a l t h 
Min i s t e r t h a t , accord ing to the in fo rma t ion provided by P.R.F. , no tr ials 
of the d r u g "A." had been conduc t ed at C a r e g g i Hosp i t a l . However , 
P.R.F. had ind ica ted t h a t the d r u g in ques t i on had been a d m i n i s t e r e d to 
the app l i can t ' s wife as pa r t of he r l e u k a e m i a t r e a t m e n t and tha t she had 
died following an acu t e infect ion tha t had been an adverse effect of the 
d rug . In addi t ion , P .R.F. a s se r t ed tha t the p a t i e n t ' s re la t ives had been 
informed tha t the d r u g had been a d m i n i s t e r e d . 

77*« third set of criminal proceedings 

In t h e m e a n t i m e , on 5 S e p t e m b e r 1998, t he app l ican t had aga in lodged 
a c r imina l compla in t wi th t he p rosecu to r ' s office. H e c l a imed , inter alia, 
t h a t t he d r u g "A.", whilst still u n d e r g o i n g t r ia ls , had been a d m i n i s t e r e d 
to his wife w i t h o u t he r knowledge a n d wi thou t t he consen t of he r family. 
O n 15 S e p t e m b e r 1998 the p rosecu to r ' s office o r d e r e d an exper t repor t . 

O n 29 O c t o b e r 1999 the p rosecu to r o rde r ed the carabinieri to add to the 
case file t he d o c u m e n t s a t t e s t i n g to the pa r t i c ipa t ion of the app l i can t ' s 
wife in the t r ia l s . 

In an u n d a t e d repor t based on the ar t ic le from the New England Journal 
of Medicine, t he exper t observed tha t i n t e r n a t i o n a l t r ia l s of t r e a t m e n t for 
a c u t e l e u k a e m i a had been u n d e r way d u r i n g the per iod w h e n the 
app l i can t ' s wife was be ing t r e a t e d in hospi ta l . T h e m e d i c a t i o n used in 
t h a t t r e a t m e n t inc luded t he d r u g "A.", which had not been reg i s t e red in 
Italy. Accord ing to t he a r t i c le , the p a t i e n t s who pa r t i c ipa t ed in the tr ials 
had given the i r consent in acco rdance wi th the r egu la t i ons of each 
hospi ta l . O n the basis of t he d o c u m e n t s provided by the carabinieri, t he 
exper t wen t on to ind ica te tha t B.C. h a d been inc luded in t h e tr ials 
wi thou t her knowledge a n d t h a t she had d ied not from acu te 
b r o n c h o p n e u m o n i a but from a h e a r t a t t a c k following t he a d m i n i s t r a t i o n 
of t he d r u g "A.". 

O n 24 Apri l 2001 the doc tors who had t r e a t e d B.C. w e r e c o m m i t t e d for 
tr ial on a c h a r g e of m a n s l a u g h t e r . T h e y were accused of giving the 
app l i can t ' s wife a d r u g t h a t had not b e e n r e g i s t e r e d in I taly wi thou t 
in forming her e i the r of the r isks i ncu r r ed or of he r inclusion in t he t r ia ls . 
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T h e case was l isted for a p r e l i m i n a r y h e a r i n g on 6 N o v e m b e r 2001 . O n 
tha t d a t e the app l ican t jo ined the p roceed ings as a civil pa r ty . 

O n 7 J a n u a r y 2002 the p r e l i m i n a r y hea r ings j u d g e found t h a t t h e r e was 
no case to answer . He cons ide red tha t it had not been es tab l i shed with 
c e r t a i n t y t h a t t he d r u g a d m i n i s t e r e d to B.C. could lead to hea r t 
compl ica t ions or tha t her d e a t h had been caused by a h e a r t a t t a c k , since 
the init ial medica l repor t had indica ted acu t e b r o n c h o p n e u m o n i a as the 
cause of d e a t h . In add i t ion , he no ted t h a t t he publ ic p r o s e c u t o r had not 
o rde r ed a judicial au topsy in t he course of the init ial inves t iga t ion . 
Because of t ha t omiss ion in t he judicial inves t iga t ion , the exac t cause of 
B.C. 's d e a t h could no longer be es t ab l i shed . 

B. R e l e v a n t d o m e s t i c law 

T h e re levant Art ic les of the C o d e of C r i m i n a l P r o c e d u r e (" the C C P " ) 
provide: 

Article 79 

"Applications to join the proceedings as a civil party shall be made from the 
preliminary hearing stage ..." 

Article 90 

"Injured parties shall exercise the lights and powers expressly afforded to them by 
law, and may, furthermore, at any stage of the proceedings, submit pleadings and, 
except in cassation proceedings, request the inclusion of evidence." 

Article 101 

"Injured parties may appoint a statutory representative for the exercise of the tights 
and powers afforded to them ..." 

Article 392 

" I . In the course ol the preliminary investigation, the public prosecutor and the 
person being investigated \persona sultoposta idle indagini] may apply to the judge for the 
immediate production of evidence [incidente probalorio] ..." 

Article 394 

" 1 . Injured parlies may request that the public prosecutor apply to the investigating 
judge for the immediate production of evidence [incidente probatory)] in the course of an 
investigation. 

2 . In the event that the public prosecutor fails to grant that request, he shall give 
reasons for his decision and notify the same to the injured party." 

Art ic le 1 Hi of the i m p l e m e n t i n g provisions of t he C C P , p e r t a i n i n g to 
inves t iga t ions into d e a t h s t h a t a p p e a r to have occu r red as a resul t of a 
c r i m e , provides : 
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"Where il is suspected that a person died as a result ofa crime, the public prosecutor 
shall verily the cause of death and, should he consider it necessary, order an autopsy ..." 

C O M P L A I N T S 

1. T h e appl icant compla ined u n d e r Art ic le 2 of the C o n v e n t i o n tha t 
t h e r e had been a violat ion of the r ight to life, on the g r o u n d s tha t his 
wife's d e a t h had been caused by unlawful e x p e r i m e n t a t i o n a n d the public 
p rosecu to r had failed to o r d e r a jud ic ia l au topsy d u r i n g the initial 
inves t iga t ion . 

2. T h e appl icant also c o m p l a i n e d u n d e r Art ic le 6 § 1 and Art ic le 13 of 
t he Conven t ion t h a t the public p rosecu to r had failed to o r d e r a judicial 
au topsy d u r i n g the init ial inves t iga t ion . Relying on the "equa l i ty of 
a r m s " pr inc ip le , he moreove r compla ined tha t , u n d e r Art ic le 394 of the 
C C P , only the public p r o s e c u t o r could apply di rect ly to t he inves t iga t ing 
judge for such an au topsy to be p e r f o r m e d . 

T H E L A W 

1. T h e appl icant compla ined u n d e r Art ic le 2 of the C o n v e n t i o n tha t 
t h e r e had been a violat ion of the r ight to life, on the g r o u n d s t h a t his 
wife's d e a t h had been caused by unlawful e x p e r i m e n t a t i o n and the public 
p rosecu to r had failed to o r d e r a jud ic ia l au topsy d u r i n g the initial 
inves t iga t ion . T h a t Art ic le provides as follows: 

" 1 . Everyone's right to life shall be protected by law. No one shall be deprived of his 
life intentionally save in the execution ofa sentence ofa court following his conviction of 
a crime lor which this pcnallv is provided bv law. 

2. Deprivation of life shall not be regarded its inflicted in contravention ol this Article 
when il results from the use of force which is no more than absolutely necessaiy: 

(a) in defence of any person from unlawful violence; 

(b) in order to effect a lawful arrest or to prevent the escape o f a person lawfully 
detained; 

(c) in action lawfully taken for the purpose of quelling a riot or insurrection." 

T h e G o v e r n m e n t first c o n t e n d e d t h a t t h e app l i can t , in fai l ing to appea l 
aga ins t the decis ion of the p r e l i m i n a r y hea r ings j u d g e of 7 J a n u a r y 2002, 
had not e x h a u s t e d d o m e s t i c r e m e d i e s . 

W i t h r ega rd to the S t a t e ' s posi t ive obl igat ion u n d e r Art ic le 2 of the 
Conven t ion , the G o v e r n m e n t observed t h a t t he app l i can t had in i t ia ted 
t h r e e s e t s of c r imina l p roceed ings a n d t h a t in each o n e t h e judic ia l 
a u t h o r i t i e s had ac ted i r r ep roachab ly in ca r ry ing out the i r inves t iga t ions . 
T h e G o v e r n m e n t f u r t h e r no ted tha t t he app l i can t h a d not ra i sed the 
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ques t i on of his wife's inclusion in a course of t r e a t m e n t u n d e r g o i n g t r ia ls 
unt i l the th i rd set of c r imina l p roceed ings a n d tha t this was "a m a r g i n a l 
issue, which did not concern the right to life as p ro t ec t ed by the 
C o n v e n t i o n ... bu t s t e m m e d exclusively from a choice of t r e a t m e n t t h a t 
had been m a d e in the p a t i e n t ' s i n t e r e s t " . 

T h e app l ican t po in ted out t ha t t he p rosecu to r ' s office should have 
o r d e r e d a jud ic ia l au topsy , which would have enab led him to appoin t a 
doc tor of his choosing to pa r t i c ipa t e in the inves t iga t ion . Moreover , he 
observed t h a t , c o n t r a r y to the G o v e r n m e n t ' s con t en t i on , d o u b t s as to the 
use of the a m s a c r i n c - b a s e d d r u g had a l ready been ra ised d u r i n g the first 
set of c r imina l p roceed ings . 

T h e C o u r t first no tes t ha t , accord ing to the j udgmen t of 7 J a n u a r y 
2002, as no judicial au topsy had b e e n o r d e r e d d u r i n g t h e ini t ia l 
inves t iga t ion , a causa l link be tween the a d m i n i s t r a t i o n of t he d r u g "A." 
and the d e a t h of the app l i can t ' s wife had not been es tab l i shed . 

T h e Cour t fur ther observes tha t d u r i n g the init ial inves t iga t ion t h e r e 
was no evidence to suggest t ha t a c r ime had been c o m m i t t e d . Nor could 
such evidence be found in the expe r t r epor t of 4 F e b r u a r y 1992. It was not 
the re fore "neces sa ry" for the public p rosecu to r to o r d e r a jud ic ia l autopsy, 
with in the m e a n i n g of Art ic le 116 of the i m p l e m e n t i n g provisions of the 
C C P . 

T h e C o u r t accordingly cons iders tha t it is unneces sa ry to e x a m i n e the 
object ions ra ised by the G o v e r n m e n t a n d tha t this compla in t should be 
d i smissed as manifes t ly i l l-founded, in accordance wi th Art ic le 35 §§ 3 
and 4 of the Conven t ion . 

2. T h e appl ican t also c o m p l a i n e d u n d e r Art ic le 6 § 1 and Art ic le 13 of 
t h e C o n v e n t i o n t h a t t he publ ic p rosecu to r had failed to o r d e r a judicial 
au topsy du r ing the ini t ial inves t iga t ion . Relying on the "equa l i ty of 
a r m s " pr inc ip le , he moreove r compla ined tha t u n d e r Art ic le 394 of the 
C C P only the public p r o s e c u t o r could apply di rect ly to the inves t iga t ing 
judge for such an au topsy to he pe r fo rmed . T h e CouiT cons iders tha t this 
compla in t should be e x a m i n e d in the light of Art ic le 6 § 1 of the 
C o n v e n t i o n , which provides : 

"In the determination of his civil rights and obligations everyone is entitled to a 
fait ... hearing ... by [a] ... t r ibunal . . ." 

T h e G o v e r n m e n t first a r g u e d tha t the appl ica t ion had been lodged too 
la te , as it was over six m o n t h s a f te r the d a t e on which an au topsy could 
have been p e r f o r m e d ( tha t is to say, in the few days following the d e a t h of 
t he app l i can t ' s wife) and , in any event , over six m o n t h s af ter I he 
d i s c o n t i n u a n c e of t he first set of c r imina l p roceed ings on 13 Apr i l 1992. 
T h e y t hus c o n t e n d e d t h a t this pa r t of the app l ica t ion should be d i smissed . 

T h e G o v e r n m e n t observed, moreover , t h a t , u n d e r Art ic le 394 of the 
C C P , the appl ican t could have r e q u e s t e d t h a t t he public p rosecu to r apply 
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to the inves t iga t ing j u d g e for t he i m m e d i a t e p roduc t ion of evidence. 
F u r t h e r m o r e , t hey po in ted out tha t the appl ican t had also failed to apply 
to t he p rosecu to r for u r g e n t exper t evidence (accertamento lecnico non 
ripetibile) u n d e r Art ic le 360 of the C C P . 

Accord ing to t he app l i can t , t he fact t h a t t he in jured p a r t y was 
p rec luded from apply ing direct ly to t he inves t iga t ing j u d g e for the 
i m m e d i a t e p roduc t ion of evidence had undoub ted ly b r e a c h e d his r ight of 
access to a cou r t . D u r i n g t he p r e l i m i n a r y inves t iga t ion s t a g e , ce r t a in 
findings were m a d e tha t were indeed decisive for the s u b s e q u e n t 
c r imina l proceeding's . It migh t also be necessary at t ha t s t age to g a t h e r 
evidence that was likely to d e t e r i o r a t e oxer l ime and might be impossible 
to ob ta in at s u b s e q u e n t s tages of t he proceed ings . 

T u r n i n g first to t he object ion ra ised by the G o v e r n m e n t , the C o u r t 
no tes t h a t t h e compla in t abou t t h e fa i lure to pe r fo rm a jud ic i a l au topsy 
is s tr ict ly r e l a t ed to t he o u t c o m e of the th i rd set of c r imina l p roceed ings , 
since they r e su l t ed in a decis ion of 7 J a n u a r y 2002 t h a t t h e r e was no case to 
a n s w e r precisely b e c a u s e t h e r e h a d b e e n no such au topsy . T h e C o u r t 
the re fo re cons iders t h a t this f inding of no case to answer cons t i t u t e s the 
final domes t i c decis ion for the purposes of Ar t ic le 35 § 1 of the Conven t ion 
and tha t the G o v e r n m e n t ' s object ion m u s t be d i smissed . 

T h e C o u r t next observes tha t the pa r t of this compla in t conce rn ing the 
fact t ha t the public p r o s e c u t o r did not o rde r a jud ic ia l au topsy d u r i n g the 
ini t ial inves t iga t ion has a l r eady been e x a m i n e d u n d e r Ar t ic le 2 of the 
Conven t i on and has been dec la red inadmiss ib le . 

R e g a r d i n g the second p a r t of t he c o m p l a i n t , the C o u r t observes tha t , 
u n d e r Ar t ic le 392 of t he C C P , only the public p rosecu to r a n d the person 
be ing inves t iga ted may apply to the inves t iga t ing j u d g e for the i m m e d i a t e 
p roduc t ion of ev idence . T h e injured p a r t y is only en t i t l ed to r eques t tha t 
the public p rosecu to r apply to the j u d g e for such p roduc t ion and , if the 
p rosecu to r cons iders t h a t he does not have to g r a n t t h a t r e q u e s t , his 
decis ion is notif ied to t he in jured p a r t y (Art icle 394 of t he C C P ) . 

T h e C o u r t has previously s t ressed t he "need to sa feguard v ic t ims ' 
r igh ts and the i r p rope r place in c r imina l p r o c e e d i n g s " a n d has poin ted 
out t h a t "[s] imply b e c a u s e t he r e q u i r e m e n t s i n h e r e n t in t he concept of a 
'fair t r i a l ' a re not necessar i ly t he s a m e in d i spu tes abou t civil r igh ts and 
obl iga t ions as they a r e in cases involving c r imina l t r ia l s , as evidenced by 
the fact t h a t for civil d i s p u t e s t h e r e a r e no de t a i l ed provisions s imi la r to 
those in Art ic le 6 §§ 2 and 3 ... does not m e a n tha t the C o u r t can ignore t he 
plight of vic t ims and d o w n g r a d e the i r r i g h t s " (sec Perez V. Prance [ G C ] , 
no.' 47287/99 , § 72, E C H R 2004-1). 

In t he C o u r t ' s view, t he s t a t u t o r y ru les laid down in Ar t ic les 392 and 
394 of the C C P m a y cas t doub t on w h e t h e r t he r igh t s of the injured pa r ty 
to equa l i ty of a r m s a n d access to a cour t , as g u a r a n t e e d by Ar t ic le 6 § 1 of 
the Conven t ion , a r e r e spec t ed . 
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T u r n i n g now to the appl icabi l i ty of Art icle 6 § 1 in the in s t an t case , the 
C o u r t r e i t e r a t e s t h a t it m a y be appl icab le even in t he absence of a c la im 
for f inancial r e p a r a t i o n : it suffices if the o u t c o m e of the p roceed ings is 
decisive for the "civil r i g h t " in ques t i on (see Moreira de Azevedo v. Portugal, 
j u d g m e n t of 23 O c t o b e r 1990, Ser ies A no. 189, pp. 16-17, § 66, a n d Perez, 
ci ted above, § 65) . F u r t h e r m o r e , " [ w j h e t h e r or not a right is to be 
r e g a r d e d as civil wi th in the m e a n i n g of t h a t t e r m in t he Conven t i on 
m u s t be d e t e r m i n e d by re fe rence not only to its legal classification bu t 
also to its subs t an t ive con t en t a n d effects u n d e r the d o m e s t i c law of the 
S t a t e conce rned . Moreover , t he C o u r t , in t he exercise of its supervisory 
funct ion, mus t also t ake accoun t of the object a n d pu rpose of the 
C o n v e n t i o n " (see Perez, c i ted above, § 57) . 

Whils t il is a d m i t t e d l y t rue tha t u n d e r I ta l ian law injured p a r t i e s 
canno t join the p roceed ings as a civil pa r t y unt i l the p r e l i m i n a r y h e a r i n g 
(Article 79 of t he C C P ) , a t t he p r e l i m i n a r y inves t iga t ion s t age they can 
exercise t he r igh ts a n d powers express ly recognised by law (Article 90 of 
the C C P ) . 

T h o s e r ights inc lude , by way of e x a m p l e , the possibili ty of r e q u e s t i n g 
that t he p rosecu to r apply to t he inves t iga t ing j u d g e for t he i m m e d i a t e 
p roduc t ion of evidence (Article 394 of the C C P ) and the r ight to appo in t 
a s t a t u t o r y r e p r e s e n t a t i v e for the exercise of the r igh ts and powers 
enjoyed by the injured par ly (Article 101 of the C C P ) . Moreover , the 
exerc ise of those r igh ts may prove to be essent ia l for effective 
pa r t i c ipa t ion in the p roceed ings as a civil par ty , especial ly w h e r e , as in 
the in s t an t case , c e r t a in evidence is likely to d e t e r i o r a t e over t i m e a n d 
will no longer be ob ta inab le at l a te r s t ages in the p roceed ings . In 
add i t ion , the injured par t ) ' is en t i t l ed to submi t p lead ings at all s t ages of 
the p roceed ings and , except in cassa t ion p roceed ings , may r eques t t he 
inclusion of evidence (Article 90 of the C C P ) . 

Accordingly, the C o u r t cons iders t ha t , in view of the foregoing, Art ic le 6 
§ 1 of t he Conven t i on is appl icable in the p r e s e n t case . 

However , in t e r m s of w h e t h e r th is compla in t fulfils t he condi t ions of 
admissibi l i ty , I he C o u r t notes t h a t , in acco rdance wi th Art ic le 394 of the 
C C P , t he appl ican t should have r e q u e s t e d t h a t t he publ ic p r o s e c u t o r 
apply to the inves t iga t ing j u d g e for the i m m e d i a t e p roduc t ion of evidence , 
n a m e l y a jud ic ia l au topsy . As the app l ican t failed to m a k e use of t he r e m e d y 
avai lable to h im u n d e r d o m e s t i c law, t h e C o u r t cons iders t h a t th is p a r t of 
the appl ica t ion mus t be re jec ted for fai lure to exhaus t domes t i c r e m e d i e s , 
in acco rdance wi th Art ic le 35 §§ 1 and 4 of t he Conven t ion . 

For these reasons , I he C o u r t u n a n i m o u s l y 

Declares t he appl ica t ion inadmiss ib le . 
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SOMMAIRE1 

Notification des chefs d'accusation et de la condamnation dans une langue 
non comprise par l'accusé 

Article 6 § 3 a ) ,b ) et e) 

Information sur la nature et la cause de l'accusation - Information dans une langue non 
comprise par l'accusé - Notification des chefs d'accusation et de la condamnation dans une 
langue non comprise par l'accusé - Assistance d'un interprète - Absence de contestation de la 
qualité de l'interprétation 

* * 

Introuvable à l'époque de son procès, le requérant ne fut pas officiellement 
informé des poursuites entamées contre lui en Italie, où il fut jugé puis condamné 
par contumace. Une fois l 'arrêt devenu définitif, le procureur général émit un 
ordre d'exécution de la peine, dans lequel il ordonnait l 'arrestation du requérant 
et désignait un avocat d'office. L'intéressé, qui avait été arrêté en Grèce, fut 
extradé vers l'Italie. A son arrivée sur le territoire italien, les autorités lui 
communiquèrent une copie de l'ordre d'exécution. Le requérant est de 
nationalité yéménite et le document était rédigé en italien. Un interprète lui 
traduisit oralement vers l'arabe le contenu du document. Celui-ci indiquait que 
l'arrêt de condamnation avait acquis force de chose jugée, puis reprenait le 
dispositif de l'arrêt, et notamment la qualification juridique des chefs 
d'accusation dont le requérant avait été jugé coupable, avec mention des articles 
pertinents du code pénal et des lois spéciales applicables. Le requérant se plaignit 
de l'absence de traduction écrite, estimant avoir été empêché d'exercer les recours 
à sa disposition. 

Article 6 § 3 a), b) et e) : le droit à l'assistance gratuite d'un interprète, proclamé 
au paragraphe 3 e) de l'article 6, ne va pas jusqu'à exiger une traduction écrite de 
toute preuve documentaire ou pièce officielle du dossier, et le texte de cette 
disposition fait référence à un «interprète», et non à un «traducteur». Cela 
donne à penser qu'une assistance linguistique orale peut satisfaire aux exigences 
de la Convention. Il n'en demeure pas moins que l'assistance prêtée en matière 
d'interprétation doit permettre à l'accusé de savoir ce qu'on lui reproche et de se 
défendre, notamment en livrant au tribunal sa version des événements. En outre, 
après avoir désigné un interprète, les autorités doivent, une fois alertées dans un 
cas donné, exercer un certain contrôle ultérieur de la valeur de l'interprétation 
assurée. En l'espèce, comme le requérant était introuvable à l'époque de son 
procès, c'est au moment de la notification de l'ordre d'exécution qu'il fut informé 
pour la première fois par une autorité publique des chefs d'accusation. Lors de 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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cette notification, il a bénéficié de l'assistance gratuite d'un interprète en langue 
arabe. Rien ne démontre que la traduction fournie par ce dernier ait été 
défaillante ou autrement inefficace. Le requérant n'a par ailleurs pas contesté la 
qualité de cette traduction, ce qui a pu amener les autorités à penser qu'il avait 
compris le contenu du document litigieux. Eu égard aux renseignements figurant 
dans le document, le requérant a reçu, dans une langue qu'il comprenait, une 
information suffisante quant aux accusations portées contre lui et à la 
condamnation dont il avait fait l'objet. Il aurait pu alors consulter son avocat 
d'office, dont le nom était indiqué dans le document, ou un autre conseil 
juridique afin de connaître les démarches à suivre pour at taquer l'arrêt de 
condamnation et préparer sa défense par rapport aux faits qui lui avaient été 
reprochés: défaut manifeste de fondement. 
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Luedkke, Belkacem et Koçc. Allemagne, arrêt du 28 novembre 1978, série A n" 29 
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(...) 

E N F A I T 

Le r e q u é r a n t , M. Kalid H u s a i n , est un r e s so r t i s san t y é m é n i t e né en 

1936 et a c t u e l l e m e n t d é t e n u au pén i t enc i e r de P a r m e . Il est r e p r é s e n t é 

devan t la C o u r pa r M' G. P a g a n o , avocat à G ê n e s . 

A. L e s c i r c o n s t a n c e s de l ' e s p è c e 

Les faits de la c ause , tels qu ' i l s ont é t é exposés p a r le r e q u é r a n t , 

peuven t se r é s u m e r c o m m e sui t . 

/. La condamnation par contumace du requérant 

Le 7 oc tobre 1985, le paquebot de crois ière i ta l ien Achille Lauro fut 

a t t a q u é pa r un c o m m a n d o t e r ro r i s t e pa les t in ien . Les pa s sage r s furent 

r e t e n u s en o tage p e n d a n t c i n q u a n t e et une h e u r e s et l 'un d ' eux fut 

a ssass iné . 

Soupçonné d ' ê t r e l 'un des o r g a n i s a t e u r s de l ' a t t a q u e , le r e q u é r a n t fut 

accusé d e faux en éc r i t u r e s , recel , por t d ' a r m e p roh ibé , s é q u e s t r a t i o n de 

p e r s o n n e s , m e u r t r e et coups et b l e s su res . Avec q u a t o r z e a u t r e s pe r sonnes , 

il fut renvoyé en j u g e m e n t devan t la cour d 'ass ises de G ê n e s . 

Il ne fut pas officiel lement informé des pour su i t e s e n t a m é e s con t r e lui 

car , à l ' époque de son procès , il é t a i t in t rouvab le . D a n s ses observa t ions à 

la C o u r , le r e q u é r a n t a l lègue avoir q u i t t é YAchille Lauro avan t l ' a t t a q u e du 

c o m m a n d o et avoir ensu i t e sé journé en Egypte . Les a u t o r i t é s i t a l i ennes le 

d é c l a r è r e n t « e n fu i te» (latilante) et d é s i g n è r e n t un avocat d'office pour le 

r e p r é s e n t e r . L ' i n t é re s sé fut j u g é pa r c o n t u m a c e . 

P a r un a r r ê t du 10 ju i l le t 1986, dont le t ex te fut déposé au greffe le 

27 oc tobre 1986, la cour d 'ass ises de G ê n e s r econnu t le r e q u é r a n t 

coupab le de recel , faux en éc r i t u r e s et por t d ' a r m e p roh ibé . Elle lui 

infligea une pe ine de sept ans et six mois d ' e m p r i s o n n e m e n t et 3 0 0 0 0 0 0 

de lires i t a l i ennes d ' a m e n d e . Elle l ' acqu i t t a sur les chefs de s é q u e s t r a t i o n 

de p e r s o n n e s , m e u r t r e et coups et b lessures . Elle e s t i m a n o t a m m e n t qu'i l 

n 'avai t pas é t é p rouvé au -de là d e tout d o u t e r a i sonnab le q u e l ' in téressé 

sût q u e le c o m m a n d o avai t p o u r object if de s é q u e s t r e r le b a t e a u et ses 

pas sage r s . 

Le 6 d é c e m b r e 1986, le p a r q u e t de G ê n e s in t e r j e t a appe l , c o n t e s t a n t 

n o t a m m e n t l ' a c q u i t t e m e n t pa r t i e l du r e q u é r a n t . Selon lui, le r e q u é r a n t 

é ta i t un m e m b r e hau t placé de l 'o rganisa t ion t e r ro r i s t e responsab le de 

l ' a t t a q u e , ce qu i d o n n a i t à p e n s e r que son rôle ne s 'é ta i t pas l imité à un 

s imple suppor t logis t ique . 
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P a r un a r r ê t du 23 m a i 1987, dont le t ex te fut dépose au greffe le 

27 ju i l le t 1987, la cour d 'ass ises d ' appe l de G ê n e s fit d ro i t à l 'appel du 

p a r q u e t et c o n d a m n a le r e q u é r a n t à p e r p é t u i t é . 

Le 10 ma i 1988, l 'avocat d'office n ' ayan t pas formé de pourvoi en 

cassa t ion , l ' a r rê t du 23 ma i 1987 devint définitif. 

Le 16 m a r s 1991, le p r o c u r e u r g é n é r a l de la R é p u b l i q u e de G ê n e s émi t 

un o rd re d ' exécu t ion de la pe ine infligée au r e q u é r a n t . C e d o c u m e n t , 

r éd igé en i ta l ien, ind iqua i t q u e l ' a r r ê t d e la cour d 'ass ises d ' appe l de 

G ê n e s du 23 mai 1987 c o n d a m n a n t le r e q u é r a n t à p e r p é t u i t é avait acquis 

force de chose j u g é e . Il r e p r e n a i t ensu i t e le disposi t i f de l ' a r r ê t , et 

n o t a m m e n t la qual i f icat ion j u r i d i q u e des chefs d ' accusa t ion don t le 

r e q u é r a n t avait é té j u g é coupab le , avec m e n t i o n des a r t ic les p e r t i n e n l s 

du code péna l et des lois spécia les appl icables . Il o r d o n n a i t à tout agen t 

de ht force pub l ique d ' a r r ê t e r le r e q u é r a n t . Celui-ci n ' é t a n t pas 

r e p r é s e n t é , le p r o c u r e u r g é n é r a l n o m m a un avocat d 'office; copie de 

l 'ordre d ' exécu t ion fut c o m m u n i q u é e à ce de rn i e r . 

2. L'arrestation du requérant et ses recours contre l'ordre d'exécution 

E n t r e - t e m p s , le 6 m a r s 1991, le r e q u é r a n t avai t é t é a r r ê t e en G r è c e . Le 

24 mai 1996, il fut e x t r a d é vers l ' I tal ie . Il fut ensu i t e condui t à la 

p r é fec tu re (queslura) de G ê n e s , où les a u t o r i t é s lui r e m i r e n t u n e copie de 

l 'ordre d ' exécu t ion du 16 m a r s 1991. A ce t t e occasion, un i n t e r p r è t e 

t r adu i s i t o r a l e m e n t vers l ' a rabe le c o n t e n u du d o c u m e n t en ques t i on . Le 

r e q u é r a n t et l ' i n t e rp rè t e s i g n è r e n t un procès-verbal i nd iquan t les ac tes 

accompl is à la p r é f ec tu re . 

Le 29 oc tobre 2001 , le r e q u é r a n t in t roduis i t un recours visant à faire 

a n n u l e r l 'ordre d ' exécu t ion . Il a l l égua q u e celui-ci é ta i t r éd igé en i ta l ien 

et q u e , c o n t r a i r e m e n t à l 'ar t icle 6 § 3 a) de la Conven t ion , au droit 

na t iona l et à la j u r i s p r u d e n c e de la C o u r de cassa t ion et de la C o u r 

cons t i t u t ionne l l e , a u c u n e t r a d u c t i o n écr i te vers l ' a rabe ne lui avait é té 

fournie . Le r e q u é r a n t soul igna q u e s'il ava i t compr i s le c o n t e n u de l 'ac te 

qu i lui é ta i t notifié, il a u r a i t sans d o u t e fait le nécessa i re pour i n t r o d u i r e , 

d a n s le déla i de dix j o u r s prévu pa r la loi, une d e m a n d e de relevé de 

forclusion en ve r tu d e l 'ar t icle 175 du code de p r o c é d u r e péna l e ( C P P ) . Il 

a u r a i t ainsi ob t enu la r é o u v e r t u r e du déla i pour se pourvoir en cassa t ion et 

eu l 'occasion de r é p o n d r e aux accusa t ions p o r t é e s c o n t r e lui. 

Pa r une o r d o n n a n c e du 4 d é c e m b r e 2001 , la cour d 'ass ises d ' appe l de 

G ê n e s r e j e t a le r ecours de l ' in té ressé . Elle observa q u ' a u x t e r m e s de 

l 'ar t icle 143 C P P « l ' accusé qui ne conna î t pas l ' i tal ien a le droi t de se 

faire ass i s te r g r a t u i t e m e n t d 'un i n t e r p r è t e pour c o m p r e n d r e le chef 

d ' incu lpa t ion (...) et suivre l ' a ccompl i s semen t des ac tes a u x q u e l s il 

pa r t i c ipe (...)». D a n s son a r r ê t n" 10 du 19 janvier 1993, la C o u r 

cons t i tu t ionne l l e avai t e s t i m é q u e ce t t e d isposi t ion devai t faire l 'objet 
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d ' u n e i n t e r p r é t a t i o n l a rge , c 'es t-à-dire s ' app l iquer d a n s tous les cas où, 

sans l ' ass is tance d ' un i n t e r p r è t e , le dro i t d 'un accusé é t r a n g e r de 

p a r t i c i p e r à son procès se t rouve ra i t c o m p r o m i s . C e p e n d a n t , se lon la 

j u r i s p r u d e n c e de la C o u r de cassa t ion , ni la Conven t i on ni le C P P 

n ' ex igea ien t de fournir une t r a d u c t i o n écr i te de tout ac te notifié à un 

accusé é t r a n g e r . En l 'espèce, l 'ordre d ' exécu t ion avait é té t r adu i t 

o r a l e m e n t p a r un i n t e r p r è t e au m o m e n t de sa not i f icat ion, ce qu i é ta i t 

suffisant pour conc lure que le r e q u é r a n t avait compr i s le con tenu de 

l 'acte en ques t ion . 

Le r e q u é r a n t se pourvu t en cassa t ion , a l l éguan t q u ' u n e t r aduc t ion 

éc r i t e s ' imposai t d a n s les c i r cons tances d e l ' espèce . De p lus , le procès-

verba l rédigé à la p ré fec tu re n ' i nd iqua i t pas l ' ident i té de l ' i n t e rp rè t e . 

Seule la s i g n a t u r e d ' u n e p e r s o n n e non ident if iée figurait au bas de l 'acte 

l i t igieux. 

P a r un a r r ê t du 16 d é c e m b r e 2002, déposé au greffe le 4 février 2003 , la 

C o u r de cassa t ion , e s t i m a n t q u e la cour d 'ass ises d ' appe l avait mot ivé tous 

les poin ts con t roversés de m a n i è r e logique et co r r ec t e , d é b o u t a le 

r e q u é r a n t . 

B. Le d r o i t i n t e r n e p e r t i n e n t 

Les passages p e r t i n e n t s d e l 'ar t ic le 175 §§ 2 et 3 C P P sont libellés ainsi : 

«En cas de condamnation par défaut (...). l'accusé peut demander la réouverture du 

délai d'appel du jugement lorsqu'il peut établir qu'il n'a pas eu une connaissance réelle 

(du jugement ] (...) [et J à condition qu'il n'y ail pas eu faute de sa part ou, si le jugement 

prononcé par défaut a été notifié (...) à son avocat (...), à condition que l'accusé n'ait pas 

volontairement refusé de prendre connaissance des actes de la procédure. 

La demande de réouverture du délai doit être introduite, sous peine d'irrecevabilité, 

clans les dix jours qui suivent la date (...) à laquelle l'accusé a eu connaissance [du 

jugement].» 

G R I E F 

I n v o q u a n t l 'ar t ic le 6 §§ 1 et 3 a) et b) de la C o n v e n t i o n , le r e q u é r a n t se 

pla in t de la décis ion de la cour d 'ass ises d ' appe l de G ê n e s du 4 d é c e m b r e 

2001 ayant re je té son recour s con t r e l 'o rdre d ' exécu t ion de sa pe ine . 

E N D R O I T 

Le r e q u é r a n t a l l ègue que le rejet de son recour s en a n n u l a t i o n de 

l 'o rdre d ' exécu t ion d u 16 m a r s 1991 n ' a pas é t é é q u i t a b l e . Il invoque 

l 'ar t icle 6 §§ 1 et 3 a) et b) de la C o n v e n t i o n , dont les pa r t i e s p e r t i n e n t e s 

d i sposen t : 
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« 1. Toute personne a droit à ce que sa eause soit entendue équitablemenl (...) par un 
tribunal (...) qui décidera (...) du bien-fondé de toute accusation en matière pénale 
dirigée contre elle. (...) 

3. Tout accusé adroi t notamment à: 

a) être informé, dans le plus court délai, dans une langue qu'il comprend et (rune 

manière détaillée, de la nature et de la cause de l'accusation portée contre lui ; 

b) disposer du temps et des facilités nécessaires à la préparation de sa défense ; 

(...) 

r ) se faire assister grain ite ment d'un interprète, s'il ne comprend pas ou ne parle pas 
la langue employée à l'audience.» 

Le r e q u é r a n t se p la in t q u e l 'o rdre d ' exécu t ion lui ait é té notifié 

u n i q u e m e n t en i ta l ien, ce qui l ' aura i t e m p ê c h é d ' i n t r o d u i r e une 

d e m a n d e de relevé de forclusion d a n s le déla i de dix jours prévu à 

l 'ar t icle 175 § 3 GPP . C e r t e s , l 'acte en ques t ion au ra i t é té t r adu i t 

o r a l e m e n t vers l ' a rabe . C e p e n d a n t , le r e q u é r a n t au ra i t é té peu 

a u p a r a v a n t t r ans fé ré d ' une pr ison é t r a n g è r e en I tal ie , et n ' au ra i t pas é té 

en é t a t de p r ê t e r a t t e n t i o n aux paro les de l ' i n t e rp rè t e et de c o m p r e n d r e 

leur s ignif icat ion t e c h n i q u e . L ' in t é ressé soul igne qu ' i l n ' é t a i t pas r o m p u 

aux a r c a n e s du sys tème j u r i d i q u e i ta l ien et q u e l 'ordre d ' exécu t ion lui 

avait pa ru ê t r e une liste d ' in f rac t ions et d ' a r t ic les de loi. P a r a i l leurs , 

a u c u n con t rô le n ' a é té exercé q u a n t à la q u a l i t é de l ' i n t e rp r é t a t i on et à 

l 'efficacité de l ' ass is tance offerte par l ' i n t e rp rè t e . 

La C o u r rappe l le d ' abord q u e , d ' a p r è s la j u r i s p r u d e n c e des o r g a n e s de 

la C o n v e n t i o n , l 'ar t icle 6 § 1 est inappl icable à une p r o c é d u r e d ' exécu t ion 

d 'une peine (Grava c. Italie ( d è e ) , n" 43522/98 , 5 d é c e m b r e 2002, Aldrian 

c. Autriche, n" 16266/90, décision de la C o m m i s s i o n du 7 mai 1990, 

Décis ions et r a p p o r t s (DR) 65, pp. 337, 347, e t / 1 . 5 . c. Suisse, n" 20872/92, 

décis ion de la C o m m i s s i o n du 22 février 1995, D R 80-A, pp. 66, 72). O r la 

notif icat ion d ' un o rd re d ' exécu t ion s emble s ' inscr ire d a n s le c ad re d ' u n e 

telle p r o c é d u r e . Des dou te s p o u r r a i e n t donc surg i r q u a n t à l 'applicabi l i té 

de l 'ar t icle 6 en l 'espèce. C e p e n d a n t , la C o u r e s t ime qu ' i l n 'es t pas 

nécessa i re de se p e n c h e r sur ce t t e q u e s t i o n , car , à suppose r m ê m e q u e 

l 'ar t icle 6 soit appl icable , la r e q u ê t e est de t ou t e m a n i è r e i r recevable 

pour les ra isons su ivan tes . 

Les ex igences du p a r a g r a p h e 3 de l 'ar t icle 6 de la Conven t i on 

r e p r é s e n t a n t des aspec t s pa r t i cu l i e r s du droit à un procès équ i t ab l e 

g a r a n t i pa r le p a r a g r a p h e 1 de ce t t e d isposi t ion, la C o u r e x a m i n e r a les 

do léances du r e q u é r a n t sous l 'angle de ces deux t e x t e s combinés (voir, 

p a r m i b e a u c o u p d ' a u t r e s , Van Geyseghem c. Belgique [ G C ] , n" 26103/95 , 

§ 27, C E D H 1999-1). 

La C o u r relève q u e le r e q u é r a n t , é t a n t in t rouvable à l ' époque de son 

procès , n 'avai t pas é té officiellement informé des pou r su i t e s e n t a m é e s 
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con t r e lui. Dès lors, la not if icat ion de l 'o rdre d ' exécu t ion du 16 m a r s 1991 

a cons t i tué non s e u l e m e n t une in fo rmat ion q u a n t à la c o n d a m n a t i o n 

p rononcée pa r les t r i b u n a u x i ta l iens , mais aussi la p r e m i è r e 

c o m m u n i c a t i o n é m a n a n t d ' une a u t o r i t é pub l ique q u a n t aux chefs 

d ' incu lpa t ion . 

La C o u r rappe l le q u e les disposi t ions de l 'a r t ic le 6 § 3 a) de la 

Conven t i on m o n t r e n t la nécess i té de m e t t r e un soin e x t r ê m e à notifier 
F« a c c u s a t i o n » à l ' i n té ressé . L ' ac te d ' accusa t ion j o u e un rôle d é t e r m i n a n t 

dans les pou r su i t e s p é n a l e s : à c o m p t e r de sa s ignif icat ion, la personne-

mise en cause est officiel lement avisée pa r écrit de la base j u r i d i q u e et 

factuel le des r ep roches formulés con t r e elle (Kamasinski c. Autriche, a r r ê t 

du 19 d é c e m b r e 1989, sér ie A n" 168, pp . 36-37, § 79). P a r a i l leurs , 

l 'ar t icle 6 § 3 a) r econna î t à l 'accusé le droi t d ' ê t r e in formé non 

s e u l e m e n t de la cause de l ' accusat ion , mais auss i , d ' u n e m a n i è r e 

dé ta i l l ée , de la qual i f ica t ion ju r id ique d o n n é e à ces faits (Pélissier et Sassi 

c. France [ G C ] , n" 25444/94 , § 5 1 , C E D H 1999-11). C e r t e s , l ' é t endue de 

l ' in format ion « d é t a i l l é e » visée p a r ce t t e d isposi t ion var ie selon les 

c i r cons tances pa r t i cu l i è r e s de la c a u s e ; toutefois , l 'accusé doit en tout 

cas d i sposer d ' é l é m e n t s suffisants pour c o m p r e n d r e p l e i n e m e n t les 

c h a r g e s po r t ées con t re lui en vue de p r é p a r e r c o n v e n a b l e m e n t sa 

défense . A cet é g a r d , le c a r a c t è r e a d é q u a t des in fo rmat ions doit 

s ' appréc ie r en r e l a t ion à l ' a l inéa b) du p a r a g r a p h e 3 de l 'ar t icle 6, qui 

r econna î t à t ou t e p e r s o n n e le dro i t de d isposer du t e m p s et des facilités 

nécessa i res à la p r é p a r a t i o n de sa défense (ibidem, § 54, Maltoccia c. Italie, 

n" 23969/94, § 60, C E D H 2000-IX, et U.C. c. Pâlie ( d é c ) , n" 55990/00, 

28 février 2002) . 

La C o u r r appe l l e é g a l e m e n t q u e le d ro i t , p r o c l a m é au p a r a g r a p h e 3 e) 

de l 'ar t icle 6, à l ' ass is tance g r a t u i t e d ' un i n t e r p r è t e signifie q u e l 'accusé 

ne c o m p r e n a n t ou ne p a r l a n t pas la l a n g u e employée d a n s le p ré to i re a 

dro i t a u x services g r a t u i t s d ' un i n t e r p r è t e afin q u e lui soit t r a d u i t ou 

i n t e r p r é t é tout ac te de la p r o c é d u r e e n g a g é e c o n t r e lui don t il lui faut, 

pour bénéficier d 'un procès équ i t ab l e , saisir le sens (Luedicke, Belkacem et 

Koç c. Allemagne, a r r ê t d u 28 n o v e m b r e 1978, sér ie A n" 29, p . 20, § 48) . Le 

p a r a g r a p h e 3 e) ne va p o u r t a n t pas j u s q u ' à ex iger u n e t r a d u c t i o n écr i te de 

t ou t e p reuve d o c u m e n t a i r e ou pièce officielle du dossier . A cet égard , il 

convient de n o t e r q u e le t ex t e de la d isposi t ion en ques t ion fait référence 

à un « i n t e r p r è t e » , et non à un « t r a d u c t e u r » . C e l a d o n n e à p e n s e r q u ' u n e 

ass i s tance l inguis t ique ora le peu t sat isfai re aux ex igences de la 

Conven t ion . Il n ' en d e m e u r e pas moins que l ' ass is tance p r ê t é e en 

m a t i è r e d ' i n t e r p r é t a t i o n doit p e r m e t t r e à l 'accusé de savoir ce q u ' o n lui 

r e p r o c h e et de se d é f e n d r e , n o t a m m e n t en l ivrant au t r i buna l sa version 

des é v é n e m e n t s . Le dro i t ainsi g a r a n t i doit ê t r e concre t et effectif. 

L 'obl iga t ion des a u t o r i t é s c o m p é t e n t e s ne se l imi te donc pas à dés igner 

un i n t e r p r è t e : il l eur incombe en o u t r e , une fois a l e r t é e s d a n s u n cas 
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d o n n é , d ' exe rce r un c e r t a i n con t rô le u l t é r i e u r de la va leu r de 

l ' i n t e r p r é t a t i o n a s s u r é e (Kamasinski, p réc i t é , p . 35, § 74). 

En l 'espèce, le r e q u é r a n t a bénéficié , lors de la not if icat ion de l 'o rdre 

d ' exécu t ion , de l ' ass is tance g r a t u i t e d ' un i n t e r p r è t e en l angue a r a b e . Rien 

d a n s le doss ier ne d é m o n t r e q u e la t r a d u c t i o n fournie par ce d e r n i e r ait 

é t é défa i l l an te ou a u t r e m e n t inefficace. L ' i n t é r e s sé n ' a p a r a i l leurs p a s 

c o n t e s t é la q u a l i t é de c e t t e t r a d u c t i o n , ce qu i a pu a m e n e r les a u t o r i t é s à 

pense r qu ' i l avai t compr i s le con tenu du d o c u m e n t l i t igieux (voir, mulalis 

mutandis,Hermi c. Italie ( d é c ) , n" 18114/02, 6 n o v e m b r e 2003) . 

L 'o rd re d ' exécu t ion ind iqua i t la d a t e du j u g e m e n t de c o n d a m n a t i o n , la 

pe ine infligée et la qual i f ica t ion j u r i d i q u e des chefs d ' accusa t ion don t le 

r e q u é r a n t avai t é té j u g é coupab le , avec m e n t i o n des a r t ic les p e r t i n e n t s du 

code péna l et des lois spécia les appl icables . 

D a n s ces c i rcons tances , la C o u r e s t i m e q u e le r e q u é r a n t a reçu, d a n s 

une l angue qu' i l c o m p r e n a i t , une in fo rmat ion suffisante q u a n t aux 

accusa t ions po r t ées c o n t r e lui et à la c o n d a m n a t i o n d o n t il avait fait 

l 'objet. A l ' époque de la notif icat ion l i t igieuse, le r e q u é r a n t se t rouvai t en 

I ta l ie et a u r a i t pu consu l t e r son avocat d'office, d o n t le n o m é ta i t ind iqué 

d a n s l 'o rdre d ' exécu t ion , ou un a u t r e conseil j u r i d i q u e afin de c o n n a î t r e 

les d é m a r c h e s à suivre p o u r a t t a q u e r l ' a r rê t de la cour d 'ass ises d ' appe l de 

G ê n e s et p r é p a r e r sa défense par r appor t aux faits qu i lui ava ien t 

é t é r e p r o c h é s (voir, a contrario, Sejdovic c. Italie ( d é c ) , n" 56581/00, 

11 s e p t e m b r e 2003) . 

Dès lors, a u c u n e violat ion du pr inc ipe du procès équ i t ab l e ne peu t ê t re 
déce lée . 

Il s ' ensu i t q u e la r e q u ê t e est m a n i f e s t e m e n t m a l fondée e t doi t ê t r e 

re je tée , en app l ica t ion de l 'ar t ic le 35 §§ 3 et 4 de la Conven t i on . 

P a r ces motifs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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SUMMARY1 

Notification of charges and conviction in a language that is not understood 

Article 6 § 3 (a), (b) and (e) 

Information of the nature and cause of the accusation - Information in a language that is not 
understood - Salification of charges and conviction in a language that is not understood -
Assistance of an interpreter — Quality of interpretation not contested 

* * 

The applicant was not officially informed of criminal proceedings that had been 
brought against him in Italy because the authorities were unable to trace him at 
the time of his trial. He was tried and convicted in his absence. After the judgment 
became final, the Principal Public Prosecutor issued a committal warrant ordering 
the applicant's arrest and assigning a lawyer to his case. The applicant, who had 
been arrested in Greece, was extradited to Italy. On his arrival, he was served with 
a copy of the committal warrant. The applicant is a Yemeni national and the 
document was drafted in Italian. An interpreter translated it into Arabic for him 
orally. The document staled that he could not appeal against his conviction and set 
out the operative provisions of the judgment, including the legal classification of 
the offences of which he had been found guilty with a reference to the relevant 
provisions of the Criminal Code and special legislation that was applicable. The 
applicant complained of the lack of a written translation, arguing thai he had 
thereby been prevented from using the available remedies. 

Held 
Article 6 § 3 (a), (b) and (e): The right set out in paragraph 3 (e) of Article 6 to the 
free assistance of an interpreter did not go so far as to require a written translation 
of all items of written evidence or official documents in the procedure, and the text 
of the relevant provisions referred to an "interpreter", not a "translator". This 
suggested that oral linguistic assistance could satisfy the requirements of the 
Convention. The fact remained, however, that the interpretation assistance 
provided should be such as to enable the defendant to have knowledge of the case 
against him and to defend himself, notably by being able to put before the court his 
version of the events. In addition, the obligation of the competent authorities was 
not limited to the appointment of an interpreter but, if they were put on notice in 
the particular circumstances, could also extend to a degree of subsequent control 
over the adequacy of the interpretation provided. In the case before it, the first 
time the applicant was informed by a public authority of the charges was when he 
was served with the committal warrant, as the authorities had been unable to trace 
him at the time of his trial. He received free assistance from an Arabic interpreter 

1. This summary by the Registry does not bind the Court. 
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when the committal warrant was served. There was nothing to show that the 
translation provided by the interpreter was inaccurate or otherwise inadequate. 
Moreover, the applicant had not contested the quality of the translation, and that 
may have led the authorities to believe that he had understood the content of the 
document concerned. In view of the information contained in the document, the 
Court considered that the applicant had received sufficient information about the 
charges and his conviction in a language he understood. He could have consulted 
the lawyer who had been assigned to his case, whose name was set out in the 
committal warrant, or another legal adviser for advice on the procedure for 
appealing against his conviction and for preparing his defence to the charges: 
manifestly ill-founded. 
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T H E F A C T S 

T h e app l i can t , M r Kalid H u s a i n , is a Y e m e n i na t iona l who was born in 
1936 and is c u r r e n t l y d e t a i n e d in P a r m a Pr ison. H e was r e p r e s e n t e d 
before t he C o u r t by M r G. P a g a n o , of the G e n o a Bar . 

A. T h e c i r c u m s t a n c e s o f the c a s e 

T h e facts of t he case, as s u b m i t t e d by the app l i can t , max be 
s u m m a r i s e d as follows. 

/. The applicant's conviction in absen t i a 

O n 7 O c t o b e r 1985 the Achille Lauro, an I t a l i an cruise l iner , was 
a t t a c k e d by a Pa l e s t i n i an t e r ro r i s t c o m m a n d o . T h e p a s s e n g e r s w e r e held 
hos t age for fifty-one hours and one of t h e m was killed. 

Suspec ted of be ing one of t he o rgan i se r s of the a t t a c k , the appl ican t was 
c h a r g e d wi th forger)-, h a n d l i n g s tolen goods, unlawful possession of a 
f i r e a rm , k idnapp ing , m u r d e r and assau l t . H e and four teen o the r 
d e f e n d a n t s were c o m m i t t e d to s t a n d t r ia l in t he G e n o a Assize C o u r t . 

H e was not officially informed of the c r imina l p roceed ings aga ins t him 
b e c a u s e t he a u t h o r i t i e s w e r e u n a b l e to t r ace h im at t he t i m e of t he t r ial . 
In his obse rva t ions to t he C o u r t , the appl ican t a l leged tha t he had left the 
Achille Lauro before the a t t a c k by the c o m m a n d o a n d had s tayed in Egypt. 
T h e I t a l i an a u t h o r i t i e s dec la red h im a "fugi t ive" (latitante) a n d ass igned a 
lawyer to r e p r e s e n t h im. H e was t r i ed in his absence . 

In a j u d g m e n t of 10 J u l y 1986, t he text of which was lodged wi th the 
reg i s t ry on 27 O c t o b e r 1986, the G e n o a Assize C o u r t found the appl icant 
gui l ty of h a n d l i n g s to len goods, forger)- a n d unlawful possession ol a 
firearm. It gave h im a pr i son s e n t e n c e of seven yea r s and six m o n t h s and 
imposed a 3,000,000 I t a l i an lire fine. It a c q u i t t e d h im on t h e c h a r g e s of 
k idnapp ing , m u r d e r and assau l t . It found, inter alia, t ha t it h a d not been 
proved beyond all r e a sonab l e doubt t h a t the app l ican t knew t h a t the 
c o m m a n d o i n t e n d e d to hijack the vessel and k idnap the pa s senge r s . 

O n 6 D e c e m b e r 1986 the G e n o a public p rosecu to r ' s office appea l ed 
aga ins t , inter alia, the app l i can t ' s a c q u i t t a l on some of t he cha rges . It 
a r g u e d t h a t , as a senior m e m b e r of t he t e r ro r i s t o rgan i sa t i on b e h i n d the 
a t t ack , the app l i can t ' s role could not have b e e n confined to providing 
logist ical s u p p o r t . 

In a j u d g m e n t of 23 M a y 1987, t he tex t of which was lodged wi th t he 
reg is t ry on 27 J u l ) 1987, the G e n o a C r i m i n a l C o u r t of Appea l g r a n t e d the 
appea l and s e n t e n c e d the app l ican t to life i m p r i s o n m e n t . 
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O n 10 M a y 1988 the j u d g m e n t of 23 May 1987 b e c a m e final, as t he 
lawyer ass igned to r e p r e s e n t t he app l i can t had not lodged a n appea l with 
the C o u r t of Cas sa t i on . 

O n 16 M a r c h 1991 the G e n o a Pr incipal Publ ic P rosecu to r issued a 
w a r r a n t r e q u i r i n g the app l i can t ' s c o m m i t t a l to serve his s e n t e n c e . T h e 
d o c u m e n t , which was dra f ted in I t a l i an , s t a t e d t h a t the G e n o a C r i m i n a l 
C o u r t of Appea l ' s j u d g m e n t of 23 May 1987 s e n t e n c i n g the app l ican t to 
life i m p r i s o n m e n t was u n a p p e a l a b l e . It t h e n set out the opera t ive 
provisions of the j u d g m e n t and , in pa r t i cu l a r , the legal classification in 
law of t h e offences of which t h e app l i can t had b e e n found guilty, wi th a 
re fe rence to t he re levant provisions of the C r i m i n a l C o d e and special 
legis lat ion tha t was appl icable . T h e Pr inc ipa l Public P r o s e c u t o r 
i n s t ruc t ed all l aw-enforcement pe r sonne l to a r r e s t t he app l i can t . Since 
t he appl ican t was not r e p r e s e n t e d , the Pr incipal Publ ic P r o s e c u t o r 
ass igned a lawyer to his case . A copy of the c o m m i t t a l w a r r a n t was served 
on h im. 

2. The applicant s arrest and his appeal against the committal warrant 

In the m e a n t i m e , on 6 M a r c h 1991, t he app l ican t had been a r r e s t e d in 
G r e e c e . O n 24 May 1996 he was e x t r a d i t e d to Italy. He was t a k e n to the 
G e n o a police h e a d q u a r t e r s (cpieslura), w h e r e he was served wi th a copy of 
t he c o m m i t t a l w a r r a n t of 16 M a r c h 1991. An i n t e r p r e t e r t r a n s l a t e d it in to 
Arabic for h im orally. T h e app l ican t and the i n t e r p r e t e r s igned a record of 
t he p roceed ings at the police h e a d q u a r t e r s . 

O n 29 O c t o b e r 2001 the appl icant lodged an appl ica t ion to have t he 
c o m m i t t a l w a r r a n t set as ide . H e a l leged that it had b e e n d ra f t ed in 
I t a l i an a n d t h a t he h a d not been provided wi th a w r i t t e n t r a n s l a t i o n into 
Arabic , in b r e a c h of Art ic le 6 § 3 (a) of the C o n v e n t i o n , domes t i c law and 
the case- law of the C o u r t of C a s s a t i o n and the C o n s t i t u t i o n a l C o u r t . H e 
s t ressed t h a t , had he u n d e r s t o o d the d o c u m e n t tha t had been served on 
hini . lie would definitely have t a k e n the necessa ry s teps to lodge an 
app l ica t ion for leave to appea l out of t ime u n d e r Art ic le 175 of t he Code 
of C r i m i n a l P r o c e d u r e wi th in t he s t a t u t o r y t en -day t ime- l imi t . H e would 
t h e r e b y have g a i n e d add i t iona l t i m e in which to a p p e a l to t he C o u r t of 
C a s s a t i o n a n d an o p p o r t u n i t y to answer the cha rges t h a t had been 
p re fe r red aga ins t h im. 

T h e G e n o a C r i m i n a l C o u r t of A p p e a l d i smissed his appl ica t ion in an 
o r d e r of 4 D e c e m b e r 2001 . It observed t h a t Ar t ic le 143 of t he Code of 
C r i m i n a l P r o c e d u r e provided: "A person c h a r g e d wi th a c r imina l offence 
who does not speak I ta l ian is en t i t l ed to have the free ass i s t ance of an 
i n t e r p r e t e r in o r d e r to u n d e r s t a n d the c h a r g e ... a n d the p r o c e d u r a l s teps 
to which he or she is a p a r l y ..." In its j u d g m e n t no. 10 of 19 J a n u a r y 1993, 
the C o n s t i t u t i o n a l C o u r t had held t h a t t ha t provision had to be cons t rued 
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broadly, t ha t is to say as apply ing in all cases in which, wi thou t the 
ass i s tance of a n i n t e r p r e t e r , a foreign d e f e n d a n t ' s r ight to t ake pa r t in 
his or he r t r ia l would be c o m p r o m i s e d . However , t he view expressed by 
the C o u r t of C a s s a t i o n in its case- law was t h a t n e i t h e r t he Conven t ion 
nor the C o d e of C r i m i n a l P r o c e d u r e m a d e it ob l iga tory to provide a 
wr i t t en t r ans l a t i on of every d o c u m e n t tha t was served on a foreign 
de fendan t . In t he in s t an t case , t he c o m m i t t a l w a r r a n t had been 
t r a n s l a t e d orally by an i n t e r p r e t e r w h e n it was served, a n d t h a t was a 
sufficient basis for conc lud ing tha t the app l ican t had u n d e r s t o o d its 
c o n t e n t . 

T h e appl ican t a p p e a l e d to the Cour t of C a s s a t i o n , a r g u i n g tha t a 
w r i t t e n t r a n s l a t i o n should have been suppl ied in his case , added to which 
the record d r a w n up at t he police h e a d q u a r t e r s did not indica te the 
i n t e r p r e t e r ' s ident i ty . It me re ly con ta ined the s i g n a t u r e of an 
unident i f ied pe r son at the foot of the page . 

In a j u d g m e n t of 16 D e c e m b e r 2002, which was lodged wi th t he regis try 
on 4 F e b r u a r y 2003 , the C o u r t of C a s s a t i o n found tha t the C r i m i n a l Cour t 
of Appea l had dea l t wi th all the issues logically a n d correc t ly and 
d i smissed the app l i can t ' s appea l . 

B. R e l e v a n t d o m e s t i c law 

T h e re levant passages from Art ic le 175 §§ 2 and 3 of t he Code of 
C r i m i n a l P r o c e d u r e provide: 

"A person convicted in absentia ... may apply for leave to appeal out of lime against the 
judgment if he is able to prove that he was not effectively notified [of the judgment] ... 
[and| on condition that there has been no negligence on his part or, if the judgment 
delivered in absentia has been served ... on his lawyer that he has not deliberately 
refused to apprise himself of the steps taken in the proceedings. 

An application for leave to appeal out of time must be lodged within ten days of the 
dale ... on which the accused learned [of the judgment] , failing which it shall be 
inadmissible." 

C O M P L A I N T 

T h e app l ican t compla ined u n d e r Art ic le 6 §§ 1 a n d 3 (a) a n d (b) of t he 
C o n v e n t i o n of the G e n o a C r i m i n a l C o u r t of Appea l ' s decis ion of 
4 D e c e m b e r 2001 to d ismiss his app l ica t ion to have the c o m m i t t a l 
w a r r a n t set as ide . 
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T H E L A W 

T h e app l i can t a l leged that the dismissa l of his appl ica t ion for an o rde r 
s e t t i n g as ide t h e c o m m i t t a l w a r r a n t of 16 M a r c h 1991 was unfair . H e 
rel ied on Art ic le 6 §§ 1 and 3 (a) and (b) of t he C o n v e n t i o n , t he re l evan t 
p a r t s of which provide: 

" l . In the determination of... any criminal charge against him, everyone is entitled 
to a fair ... hearing ... by [a| ... t r ibunal . . . 

3. Everyone charged with a criminal offence has the following minimum rights: 

(a) to be informed promptly, in a language which he understands and in detail, of the 
nature and cause ol the accusation against him: 

(b) to have adequate time and facilities for the preparation of his defence; 

(e) to have the free assistance of an interpreter if he cannot understand or speak the 
language used in court." 

flic app l i can t compla ined t h a t t he c o m m i t t a l o r d e r tha t h a d b e e n 
served on h im was draf ted solely in I ta l ian and iha t he had thus been 
p r e v e n t e d from m a k i n g an appl ica t ion for leave to appea l ou t of t i m e 
wi thin the s t a t u t o r y t en -day t ime- l imi t set out in Art ic le 175 § 3 of the 
Code of C r i m i n a l P r o c e d u r e . Whi le it was t r u e t h a t the d o c u m e n t had 
been oral ly t r a n s l a t e d into Arab ic , he had j u s t b e e n t r ans f e r r ed to Italy 
from a foreign pr ison and was in no condi t ion to pay a t t e n t i o n to the 
i n t e r p r e t e r ' s words or to u n d e r s t a n d the i r technica l m e a n i n g . H e 
s t r e s sed tha t he was unfami l i a r with the complex i t i e s of t h e I t a l i an legal 
sys tem and had believed the c o m m i t t a l w a r r a n t to be a list of offences and 
s t a t u t o r y provis ions. F u r t h e r m o r e , t h e r e had been no cont ro l over the 
qua l i ty of the i n t e r p r e t a t i o n or the efficiency of the ass i s t ance given by 
the i n t e r p r e t e r . 

Firstly, the C o u r t notes t h a t , u n d e r the case- law of t he Conven t i on 
ins t i t u t ions , Art ic le 6 § 1 does not apply t o p roceed ings r e l a t i n g to the 
execu t ion of a s en t ence (see Grava v. Italy ( d e c ) , no. 43522/98, 
5 D e c e m b e r 2002; Aldrian v. Austria, no . 16266/90, C o m m i s s i o n decision of 
7 May 1990, Decis ions and R e p o r t s (DR) 65, pp . 337, 342; a n d A.B. 
v. Switzerland, no . 20872/92, C o m m i s s i o n decis ion of 22 F e b r u a r y 1995, 
D R 80-B, pp . 66, 72). Service of a c o m m i t t a l w a r r a n t would a p p e a r to 
re la te to such p roceed ings . T h e appl icabi l i ty of Art ic le 6 in the ins tan t 
case is the re fo re open to doub t . However , t he C o u r t does not cons ider it 
necessary to e x a m i n e this issue because , even a s s u m i n g t h a t Art ic le 6 is 
applicable, t he app l ica t ion is in any event inadmiss ib le for the following 
reasons . 

Since the r e q u i r e m e n t s of p a r a g r a p h 3 of Art ic le 6 r e p r e s e n t p a r t i c u l a r 
a spec t s of t he r ight to a fair t r ial g u a r a n t e e d in p a r a g r a p h 1, t he C o u r t 



HUSAIN v. ITALY DECISION 

will e x a m i n e the app l i can t ' s compla in t s u n d e r bo th provisions t a k e n 
t o g e t h e r (see, a m o n g m a n y o t h e r a u t h o r i t i e s , Van Geyseghem v. Belgium 
[ G C ] , no. 26103/95 , § 27, E C H R 1999-1). 

T h e C o u r t no tes t h a t t he appl ican t was not officially in formed of the 
p roceed ings t h a t had been b r o u g h t aga ins t h im, as he could not be t raced 
w h e n his t r ia l took place. T h e service of the c o m m i t t a l w a r r a n t on 
16 M a r c h 1991 the re fo re not only provided in fo rmat ion abou t his 
convict ion by the I ta l ian cour t s , it was also the first c o m m u n i c a t i o n he 
had received from a public a u t h o r i t y conce rn ing the c h a r g e s aga ins t h im. 

T h e C o u r t observes t h a t the provisions of p a r a g r a p h 3 (a) of Art ic le 6 
point to the need for special a t t e n t i o n to be paid to the notif icat ion of the 
"accusa t ion" to t he d e f e n d a n t . An ind i c tmen t plays a crucial role in the 
c r imina l process , in tha t it is from the m o m e n t of its service tha t the 
de fendan t is formally put on w r i t t e n not ice of t h e factual and legal basis 
of the cha rges aga ins t h im (see Kamasinski v. Austria, j u d g m e n t of 
19 D e c e m b e r 1989, Ser ies A no. 168, pp . 36-37, § 79). Ar t ic le 6 § 3 (a) 
also affords the d e f e n d a n t the r ight to be in formed not only of t he cause 
of t he accusa t ion bu t also, in de ta i l , of the legal c h a r a c t e r i s a t i o n given to 
those acts (see Pelissier and Sassi v. France [ G C ] , no. 25444/94, § 5 1 , E C H R 
1999-11). Whi le the ex t en t of t he "de t a i l ed" in fo rmat ion re fer red to in this 
provision var ies d e p e n d i n g on the pa r t i cu l a r c i r c u m s t a n c e s of each case, 
t he accused m u s t at any r a t e be provided wi th sufficient in fo rma t ion as is 
necessary to u n d e r s t a n d fully the e x t e n t of t he c h a r g e s aga ins t h im with a 
view to p r e p a r i n g an a d e q u a t e defence . In this r e spec t , the ad eq u acy of 
the in fo rma t ion m u s t be assessed in re la t ion to s u b - p a r a g r a p h (b) of 
p a r a g r a p h 3 of Art ic le 6, which confers on everyone the r ight to have 
a d e q u a t e t ime a n d facilities for t he p r e p a r a t i o n of the i r defence (ibid., 
§ 54; see also Mattoccia v. Italy, no . 23969/94, § 60, E C H R 2000-IX, and 
B.C. v. Italy (dec.) , no. 55990/00, 28 F e b r u a r y 2002). 

T h e C o u r t fu r the r no tes t h a t the r ight set ou t in p a r a g r a p h 3 (e) of 
Art icle 6 to t he free ass i s tance of an i n t e r p r e t e r signifies t h a t a n accused 
who c a n n o t u n d e r s t a n d or speak the l a n g u a g e used in cour t has t he r ight 
to t he free ass i s tance of an i n t e r p r e t e r for the t r ans l a t i on or 
i n t e r p r e t a t i o n of all those d o c u m e n t s or s t a t e m e n t s in the p roceed ings 
i n s t i t u t e d aga ins t h im tha t it is necessa ry for h im to u n d e r s t a n d in o rde r 
to have the benefi t of a fair t r ia l (see Luedicke, Belkacem and Koc v. Germany, 
j u d g m e n t of 28 N o v e m b e r 1978, Ser ies A no. 29, p. 20, § 48) . However , 
p a r a g r a p h 3 (e) does not go so far as to r equ i re a w r i t t e n t r ans la t ion of 
all i t e m s of w r i t t e n evidence or official d o c u m e n t s in t he p rocedu re . In 
tha t connec t ion , it should be no ted t h a t t he tex t of the re levant 
provisions refers to an " i n t e r p r e t e r " , not a " t r a n s l a t o r " . This sugges ts 
t ha t ora l l inguist ic ass i s tance may satisfy t he r e q u i r e m e n t s of the 
Conven t i on . T h e fact r e m a i n s , however , t h a t t he i n t e r p r e t a t i o n 
ass i s tance provided should be such as to enab le t he d e f e n d a n t to have 
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knowledge of the case aga ins t h im a n d to defend himself, notably by be ing 
able to pu t before t he cour t his vers ion of the even t s . In view of the need 
for the r ight g u a r a n t e e d by p a r a g r a p h 3 (e) to be prac t ica l a n d effective, 
the obl igat ion of t he c o m p e t e n t a u t h o r i t i e s is not l imi ted to t he 
a p p o i n t m e n t of an i n t e r p r e t e r but , if they a re put on not ice in t h e 
pa r t i cu l a r c i r c u m s t a n c e s , may also ex tend to a d e g r e e of s u b s e q u e n t 
control over the a d e q u a c y of the i n t e r p r e t a t i o n provided (see Kamasinski, 
ci ted above, p . 35, § 74). 

In the p r e s e n t case t h e app l ican t received free ass i s tance from an 
Arabic i n t e r p r e t e r when the c o m m i t t a l w a r r a n t was served on him. 
T h e r e is no th ing in the case file to show t h a t t he i n t e r p r e t e r ' s t r ans l a t i on 
was i n a c c u r a t e or o the rwise i n a d e q u a t e . Moreover , the app l i can t did not 
contes t the qua l i ty of t he t r ans l a t i on , and th i s ma) ' have led t h e 
a u t h o r i t i e s to believe tha t he had u n d e r s t o o d the con t en t of t he 
d o c u m e n t conce rned (see , mutatis mutandis, Hermi v. Italy ( d e c ) , 
no. 18114/02, 6 N o v e m b e r 2003) . 

T h e c o m m i t t a l w a r r a n t ind ica ted t he d a t e of the convict ion, the 
s en t ence tha t had been imposed , the legal classification of the offences of 
which the app l ican t had been found gui l ty and the re fe rences of t he 
r e l evan t provisions of t he C r i m i n a l C o d e and of t he special legis lat ion 
t h a t was appl icable . 

In t he se c i r c u m s t a n c e s , t he C o u r t cons iders t h a t the appl ican t received 
sufficient in fo rmat ion conce rn ing the c h a r g e s a n d his conviction in a 
l a n g u a g e he unde r s tood . T h e app l ican t was in I ta ly w h e n the c o m m i t t a l 
w a r r a n t was served on h im and could have consul ted the lawyer who had 
been ass igned to his case , whose n a m e was set out in the c o m m i t t a l 
w a r r a n t , or a n o t h e r legal adviser for advice on the p r o c e d u r e for 
a p p e a l i n g aga ins t t he G e n o a C r i m i n a l C o u r t of Appea l ' s j u d g m e n t and 
for p r e p a r i n g his defence to t he c h a r g e s ( c o m p a r e Sejdovic v. Italy ( d e c ) , 
no. 56581/00, 11 S e p t e m b e r 2003) . 

Accordingly, t he Cour t is unab le to d i sce rn any violat ion of t he r ight to 
a fair t r ia l . 

It follows tha t t he app l ica t ion is manifes t ly i l l-founded a n d mus t be 
re jec ted p u r s u a n t to Art ic le 35 §§ 3 a n d 4 of the Conven t ion . 

For t he se r ea sons , t he C o u r t u n a n i m o u s l y 

Declares the appl ica t ion inadmiss ib le . 


