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ARTICLE 1

Jurisdiction of States

Jurisdiction of Sweden in respect of
defamation proceedings brought in respect of
a television programme broadcast from a
foreign country

Arlewin v. Sweden - 22302/10
Judgment 1.3.2016 [Section III]

(See Article 6 § 1 (criminal) below, page 23)

ARTICLE 2

Use of force
Effective investigation

Unlawful killing of applicant’s son by police
during demonstration and ineffective
investigation: case referred to the Grand Chamber

Nagmetov v. Russia - 35589/08
Judgment 5.11.2015 [Section I]

In 2006 the applicant’s son participated in a public
gathering alleging corruption by local public offi-
cials. The gathering was dispersed by the authorities
with the use of firearms and he died of injuries
sustained by a tear gas grenade. On the same day
a criminal investigation was opened. The investi-
gation was then suspended and reopened several
times, until it was ultimately abandoned in 2011.

In the Convention proceedings the applicant
complained under Article 2 of the Convention that
his son had died as a result of excessive use of force
by the state and that the investigation into his son’s
death was ineffective.

In a judgment of 5 November 2015 a Chamber
held, unanimously, that there had been a violation
of Article 2 both in its substantive and in its
procedural aspects. It noted that the Russian
Government had acknowledged that the applicant’s
son had been unlawfully deprived of his life, as it
was against Russian law to fire the tear gas grenade
directly at a person. The Chamber of the Court
found no reasons to disagree with that submission.
Furthermore, the Chamber concluded that the
authorities had not exhausted all reasonable and
practicable measures which could have helped in
identifying the shooter and in establishing the
other relevant circumstances of the case.

On 14 March 2016 the case was referred to the
Grand Chamber at the Government’s request.

Effective investigation

Alleged failure to conduct effective
investigation into fatal shooting of person
mistakenly identified as suspected terrorist: 70
violation

Armani Da Silva v. the United Kingdom -
5878/08
Judgment 30.3.2016 [GC]

Facts — The applicant was a relative of Mr Jean
Charles de Menezes, who was mistakenly identified
as a terrorist suspect and shot dead on 22 July 2005
by two special firearms officers in London. The
shooting occurred the day after a police manhunt
was launched to find those responsible for four
unexploded bombs that had been found on three
underground trains and a bus in London. It was
feared that a further bomb attack was imminent.
Two weeks earlier, the security forces had been put
on maximum alert after more than 50 people had
died when suicide bombers detonated explosions
on the London transport network. Mr de Menezes
lived in a block of flats that shared a communal
entrance with another block where two men sus-
pected of involvement in the failed bombings lived.
As he left for work on the morning of 22 July, he
was followed by surveillance officers, who thought
he might be one of the suspects. Special firearms
officers were dispatched to the scene with orders
to stop him boarding any underground trains.
However, by the time they arrived, he had already
entered Stockwell tube station. There he was
followed onto a train, pinned down and shot
several times in the head.

The case was referred to the Independent Police
Complaints Commission (IPCC), which in a
report dated 19 January 2006 made a series of
operational recommendations and identified a
number of possible offences that might have been
committed by the police officers involved, in-
cluding murder and gross negligence. Ultimately,
however, it was decided not to press criminal or
disciplinary charges against any individual police
officers in the absence of any realistic prospect of
their being upheld. Subsequently, a successful
prosecution was brought against the police author-
ity under the Health and Safety at Work Act 1974.
The authority was ordered to pay a fine of 175,000
pounds sterling (GBP) plus costs, but in a rider to
its verdict that was endorsed by the judge, the jury
absolved the officer in charge of the operation of
any “personal culpability” for the events. At an
inquest in 2008 the jury returned an open verdict

Article 1 — Article 2 9
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after the coroner had excluded unlawful killing
from the range of possible verdicts. The family also
brought a civil action in damages which resulted
in a confidential settlement in 2009.

In her application to the European Court, the
applicant complained about the decision not to
prosecute any individuals in relation to Mr de
Menezes' death.

On 9 December 2014 a Chamber of the Court
decided to relinquish jurisdiction in the case in

favour of the Grand Chamber.

Law — Article 2 (procedural aspect): The Court’s
case-law had established a number of requirements
for an investigation into the use of lethal force by
State agents to be “effective”: those responsible for
carrying out the investigation had to be independent
from those implicated in the events; the investi-
gation had to be “adequate”; its conclusions had
to be based on thorough, objective and impartial
analysis of all relevant elements; it had to be
sufficiently accessible to the victim’s family and
open to public scrutiny; and it had to be carried
out promptly and with reasonable expedition.

The investigation in the instant case was conducted
by an independent body (the IPCC) which had
secured the relevant physical and forensic evidence
(more than 800 exhibits were retained), sought out
the relevant witnesses (nearly 890 witness state-
ments were taken), followed all obvious lines of
enquiry and objectively analysed all the relevant
evidence. The deceased’s family had been given
regular detailed briefings on the progress and
conclusions of the investigation, had been able to
judicially review the decision not to prosecute, and
were represented at the inquest at the State’s
expense, where they had been able to cross-examine
the witnesses and make representations. There was
nothing to suggest that a delay that had occurred
in handing the scene of the incident to the IPCC
had compromised the integrity of the investigation
in any way.

Although the applicant had not complained gener-
ally about the investigation, these considerations
were important to bear in mind when considering
the proceedings as a whole, in view of the applicant’s
specific complaints which solely concerned two
aspects of the adequacy of the investigation:
(a) whether the investigating authorities were able
properly to assess whether the use of force was
justified and (b) whether the investigation was
capable of identifying and — if appropriate —
punishing those responsible.

(a) Whether the investigating authorities were able
properly to assess whether the use of force was justified
— The applicant had argued that the investigation
had fallen short of the standard required by Arti-
cle 2 because the authorities were precluded by
domestic law from considering the objective rea-
sonableness of the special firearms officers’ belief
that the use of force was necessary.

The Court observed that the principal question to
be addressed in determining whether the use of
lethal force was justified under the Convention was
whether the person purporting to act in self-
defence had an honest and genuine belief that the
use of force was necessary. In addressing that
question, the Court would have to consider wheth-
er the belief was subjectively (as opposed to ob-
jectively) reasonable, having full regard to the
circumstances that pertained at the relevant time.
If the belief was not subjectively reasonable (that
is, was not based on subjective good reasons), it
was likely that the Court would have difficulty
accepting that it was honestly and genuinely held.

The test for self-defence in England and Wales was
not significantly different and did not fall short of
that standard. In any event, all the independent
authorities who had considered the actions of the
two officers responsible for the shooting had
carefully examined the reasonableness of their
belief that Mr de Menezes was a suicide bomber
who could detonate a bomb at any second. Conse-
quently, it could not be said that the domestic
authorities had failed to consider, in a manner
compatible with the requirements of Article 2,
whether the use of force had been justified in the
circumstances.

(b) Whether the investigation was capable of iden-
tifying and — if appropriate — punishing those respon-
sible — The Court would normally be reluctant to
interfere with a prosecutorial decision taken in
good faith following an otherwise effective in-
vestigation. It had, however, on occasion, accepted
that “institutional deficiencies” in a criminal justice
or prosecutorial system could breach Article 2.

In the instant case, the Court found, having regard
to the criminal proceedings as a whole, that the
applicant had not demonstrated the existence of
any “institutional deficiencies” in the criminal
justice or prosecutorial system giving or capable of
giving rise to a procedural breach of Article 2 on
the facts. In particular:

— The Court had never stated that the prosecutorial
decision must be taken by a court and the fact that
the decision not to prosecute was taken by a public

10 Article 2
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official (the Crown Prosecution Service — CPS) was
not problematic in and of itself, provided there
were sufficient guarantees of independence and
objectivity. Nor was there anything in the Court’s
case-law to suggest that an independent prosecutor
had to hear oral testimony before deciding whether
or not to prosecute.

— The threshold evidential test' applied by the CPS
in deciding whether to prosecute had been within
the State’s margin of appreciation. In setting the
threshold evidential test the domestic authorities
were required to balance a number of competing
interests, including those of the victims, the po-
tential defendants and the public at large and those
authorities were evidently better placed than the
Court to make such an assessment. The threshold
applied in England and Wales was not arbitrary,
having been the subject of frequent reviews, public
consultations and political scrutiny. There was no
uniform approach among Contracting States and
while the threshold adopted in England and Wales
might be higher than that in certain other countries,
this simply reflected the jury system that operated
there. Nor did Article 2 require the evidential test
to be lowered in cases where deaths had occurred
at the hands of State agents. The authorities of the
respondent State had been entitled to take the view
that public confidence in the prosecutorial system
was best maintained by prosecuting where the
evidence justified it and not prosecuting where it
did not. In any event, a number of safeguards had
been built into the system in cases of police shoot-
ings and deaths in custody.

— The Court was not persuaded that the scope of
judicial review of decisions not to prosecute (the
domestic courts could only interfere with a prose-
cutorial decision if it was wrong in law) was too
narrow. There was no uniform approach among
member States with regard either to the availability
of review or, if available, the scope of that review.

oKk

In conclusion, while the facts of the case were
undoubtedly tragic and the frustration of the
family at the absence of any individual prosecutions
was understandable, it could not be said that “any
question of the authorities’ responsibility for the
death ... was left in abeyance”.

1. Under sections 5.2 and 5.3 of the Crown Prosecutors’ Code,
Crown Prosecutors must be satisfied that there is enough
evidence to provide a “realistic prospect of conviction”, in
other words, that a propetly directed jury is more likely than
not to convict the defendant of the charge alleged.

Article 2

As soon as it was confirmed that Mr de Menezes
had not been involved in the attempted attack on
21 July 2005, the Metropolitan Police Service
(MPS) had publicly accepted that he had been
killed in error by special firearms officers. A repre-
sentative of the MPS had flown to Brazil to apolo-
gise to his family face to face and to make an ex
gratia payment to cover their financial needs. They
were further advised to seek independent legal
advice and assured that any legal costs would be
met by the MPS. The individual responsibility of
the police officers involved and the institutional
responsibility of the police authority were con-
sidered in depth by the IPCC, the CPS, the crimi-
nal court, and the coroner and jury during the
inquest. Later, when the family brought a civil
claim for damages, the MPS agreed to a settlement
with an undisclosed sum being paid in compen-
sation.

The decision to prosecute the police authority did
not have the consequence, either in law or in
practice, of excluding the prosecution of individual
police officers as well. Neither was the decision not
to prosecute any individual officer due to any
failings in the investigation or the State’s tolerance
of or collusion in unlawful acts; rather, it was due
to the fact that, following a thorough investigation,
a prosecutor had considered all the facts of the case
and concluded that there was insufficient evidence
against any individual officer to meet the threshold
evidential test.

The institutional and operational failings identified
had resulted in the conviction of the police author-
ity for offences under the Health and Safety at
Work Act 1974. There was no evidence to indicate
that the “punishment” (a fine of GBP 175,000 and
costs of GBP 385,000) was excessively light for
offences of that nature. This was not a case of
“manifest disproportion” between the offence
committed and the sanction imposed.

Accordingly, having regard to the proceedings as a
whole, it could not be said that the domestic
authorities had failed to discharge the procedural
obligations under Article 2 to conduct an effective
investigation into the shooting of Mr de Menezes
which was capable of leading to the establishment
of the facts, a determination of whether the force
used was or was not justified in the circumstances
and of identifying and — if appropriate — punishing
those responsible.

Conclusion: no violation (thirteen votes to four).

(See also McCann and Others v. the United King-
dom, 18984/91, 27 September 1995; Oneryzldzz

11
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v. Turkey [GC], 48939/99, 30 November 2004,
Information Note 69; and Giuliani and Gaggio
v. Italy [GC], 23458/02, 24 March 2011, Infor-
mation Note 139)

Expulsion

Proposed expulsion to Iran of low-profile
political activist: deportation would not constitute
a violation

Proposed expulsion to Iran without adequate
investigation of reality and implications of
conversion to Christianity after arrival in
Europe: deportation would constitute a violation

EG. v. Sweden - 43611/11
Judgment 23.3.2016 [GC]

(See Article 3 below, page 16)

ARTICLE 3

Inhuman or degrading treatment

Failure to provide adequate medical care for
minor during detention to “correct his
behaviour”: violation

Blokhin v. Russia - 47152/06
Judgment 23.3.2016 [GC]

(See Article 5§ 1 (d) below, page 18)

Failure to perform Helicobacter pylori test and
other shortcomings in treatment of detainee’s
ulcer: violation

Kolesnikovich v. Russia - 44694/13
Judgment 22.3.2016 [Section III]

Facts — During his pre-trial detention and while
serving a prison sentence, the applicant suffered
from frequent ulcer recurrence and other serious
health conditions. He unsuccessfully sued the
prison administration for inadequate medical
treatment.

Law — Article 3: Even though the authorities had
become promptly aware of the applicant’s health
problems, he had been left without any medical
supervision during the first two years of his de-
tention, until his health had worsened to the extent

that he could no longer take part in court hearings.
His delayed admission to the prison hospital,
combined with the failure to provide him with
some of the required medication in order to, at
least, relieve his severe stomach pain, was a serious
shortcoming. The Court was not convinced that
the authorities had properly assessed the com-
plications of the applicant’s condition. His treat-
ment had lacked a strategy aimed at reducing the
frequency of ulcer recurrence and was therefore
patently ineffective. A major flaw in that respect
was the failure to perform the Helicobacter pylori
test.! Moreover, the authorities did not seem to
have assessed the compatibility of the applicant’s
treatment with nonsteroidal anti-inflammatory
drugs for his spinal problems with his ulcer disease,
even though such medication could induce gastro-
intestinal bleeding and deterioration of the patient’s
condition. All those shortcomings, taken cumula-
tively, amounted to inhuman and degrading treat-
ment.

Conclusion: violation (unanimously).

The Court also found unanimously a violation of
Article 13 of the Convention.

Article 41: EUR 15,000 in respect of non-pecuniary
damage; claim in respect of pecuniary damage
dismissed.

Shackling of pregnant woman before and after
delivery; poor conditions of detention of
mother and newborn; insufficient medical care
to newborn in detention facility; placement of
pregnant woman in metal cage during court
hearings: violations

Korneykova and Korneykov v. Ukraine - 56660/12
Judgment 24.3.2016 [Section V]

Facts —In 2012 the first applicant, who was in her
fifth month of pregnancy, was taken into police
custody on suspicion of robbery and subsequently
detained pending trial. She gave birth to her son,
the second applicant, while in detention.

In her application to the European Court she
complained under Article 3 of the Convention that

she had been shackled to her bed during her stay

in the maternity hospital and placed in a metal

1. The Court relied, inter alia, on the Maastricht IV/Florence
Consensus report of 22 February 2012 on Management of
H.pylori infection, according to which H.pylori was the key
factor in peptic ulcer development and H.pylori eradication
effectively achieved ulcer healing rates exceeding 90%.

12 Article 2 — Article 3
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cage during court hearings before and after she
gave birth, and that the material conditions of her
and her child’s detention and the medical care
provided to the child in pre-trial detention had
been inadequate.

Law — Article 3

(a) Alleged shackling in the maternity hospital — The
Court considered it sufhiciently established that the
first applicant had been subjected to continuous
shackling in the maternity hospital. It recalled that
the handcuffing or shackling of an ill or otherwise
weak person was disproportionate to the require-
ments of security and implied an unjustifiable
humiliation, whether or not intentional. In the
present case, the first applicant had been shackled
to a gynaecological examination chair in the hos-
pital she had been taken to on the day she gave
birth. Any risk of her behaving violently or at-
tempting to escape would have been hardly imagi-
nable given her condition. In fact, it was never
alleged that she had behaved aggressively towards
the hospital staff or the police, or that she had
attempted to escape or posed a threat to her own
safety. Moreover, her unjustified shackling had
continued after the birth, when she was particularly
sensitive. The Court also attached weight to the
fact that she was guarded by three guards at all
times, which was sufficient to respond to any
potential risks. Accordingly, the impugned measure
had amounted to inhuman and degrading treat-
ment.

Conclusion: violation (unanimously).

(b) Physical conditions of the applicants’ detention
— The cumulative effect of malnutrition of the first
applicant, inadequate sanitary and hygiene arrange-
ments for her and her newborn son, as well as
insufficient outdoor walks, had amounted to
inhuman and degrading treatment.

Conclusion: violation (unanimously).

(c) Medical care provided to the second applicant in
the detention facility — The authorities were under
an obligation to provide adequate medical super-
vision and care for the second applicant as a
newborn child staying with his mother in a de-
tention facility. He was particularly vulnerable and
required close medical monitoring by a specialist.
The material in the case file provided a sufficient
basis for the Court to establish that the second
applicant had remained without any monitoring
by a paediatrician for almost three months. Having
particular regard to his young age, this circumstance
alone was sufficient to conclude that adequate

Article 3

health-care standards had not been met in the
present case.

Conclusion: violation (unanimously).

(d) The first applicants placement in a metal cage
during court hearings — According to the Court’s
case-law, holding a person in a metal cage during
a trial constituted in itself an affront to human
dignity in breach of Article 3 (Svinarenko and
Slyadnev v. Russia [GC], 32541/08 and 43441/08,
17 July 2014, Information Note 176). In the
present case, the first applicant had been held in a
metal cage during all six hearings in her case.
During the first two hearings she had been at a
very advanced stage of pregnancy, whereas during
the remaining four hearings she had been a nursing
mother separated from her baby in the courtroom
by metal bars. No justification for such a restraint
measure was even considered given the domestic
judge’s position that the mere placement of the first
applicant outside the cage would have been equal
to her release, contrary to the custodial preventive
measure applied.

Conclusion: violation (unanimously).

Article 41: EUR 12,000 to the first applicant and
EUR 7,000 to the second applicant in respect of
non-pecuniary damage.

(See the Factsheets on Detention conditions and
treatment of prisoners, Protection of minors and
Prisoners’ health-related rights)

Positive obligations (substantive aspect)

Lack of access to protection measures against
domestic violence for divorced or unmarried
women: violation

M.G. v. Turkey - 646/10
Judgment 22.3.2016 [Section II]

Facts — The applicant, a victim of persistent do-
mestic violence which had caused her multiple
injuries, filed a criminal complaint in 2006 against
her husband, after having left the family home for
a shelter run by a voluntary association. She insti-
tuted divorce proceedings. Her physical and mental
state was quickly recorded, and as a result she
applied for and was granted the protection meas-
ures made available by law to the victims of do-
mestic violence; these were renewed on several
occasions until the marriage was dissolved. The
injunctions issued in respect of her husband con-
cerned, for example, his removal from the matrimo-
nial home, with a ban on approaching or disturbing
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the applicants or her children by communicating
with them, on pain of a prison sentence. In 2007
the divorce was pronounced. Following the entry
into force, in 2012, of new legislation removing
any distinction between married and unmarried
persons in this respect, she was again granted
protection measures, at her request. In 2012 the
prosecutor brought criminal proceedings against
the applicant’s former husband; these were still
pending.

Law — Article 3: As the applicant’s allegations were
both credible and serious, Article 3 of the Con-
vention was applicable. The State had therefore
been under an obligation to ensure an adequate
legislative framework and to react promptly.

(a) Absence of a prompt criminal-law response — In
judicial proceedings concerning cases which in-
volved violence against women, the national au-
thorities had a duty to take account of the victim’s
particular psychological, physical and/or material
fragility and vulnerability, and to assess the situa-
tion as rapidly as possible. Indeed, the requirement
for an appropriate and prompt response was ex-
pressly set out in the Istanbul Convention'.

While the Criminal Code did not contain specific
provisions on domestic violence, there existed a
general offence of physical assault. It was clear from
the medical reports issued shortly after the com-
plaint was lodged that the applicant was suffering
from physical injuries, a major depressive disorder
and chronic post-traumatic stress as a result of the
violence. Despite this, the public prosecutor waited
five months before issuing a warrant for the appli-
cant’s ex-husband to be brought in for questioning.
Similarly, when pronouncing the divorce in 2007
the family court found that the evidence established
that the alleged violence had occurred. There was
thus nothing to explain the public prosecutor’s
passivity for such a long period — more than five
years and six months after the complaint — before
bringing the criminal proceedings, which pro-
ceedings were still pending.

In the Court’s view, the manner in which the
domestic authorities had conducted the criminal
proceedings were also characterised by the gener-
alised and discriminatory judicial passivity already
noted in domestic-violence cases against Turkey
and which created a climate conducive to such
violence.

1. Council of Europe Convention on preventing and com-
bating violence against women and domestic violence, which
was ratified by Turkey in 2012 and entered into force in 2014.
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(b) Lack of access to protective measures after the
divorce— A civil-law procedure existed for applying
to the family-affairs judge for protection. The
applicant had used this procedure while she was
still married. However, between the date her
divorce was pronounced and the entry into force
of the new law, the legislative framework did not
afford the applicant, as a divorced woman, pro-
tection from domestic violence and the matter was
left to the interpretation and discretion of the
family-affairs judge.

Although the applicant was not subjected to re-
newed physical violence by her former husband
during this period, the psychological impact, an
important aspect of domestic violence, had to be
taken into consideration. Neither the state of fear
in which the applicant had lived — she had taken
refuge in a women’s shelter for two and half years
— nor the ongoing impact on her personal, social
and family life of the violence to which she had
been subjected could be ignored. The fact that the
applicant had been granted protective measures
against her ex-husband following the entry into
force of the new law confirmed that her physical
integrity continued to be threatened, a situation
that could give rise to feelings of fear, vulnerability
and uncertainty.

(c) Conclusion — Violence against women was, as
the Preamble to the Istanbul Convention made
clear, one of the crucial social mechanisms by
which women were forced into a subordinate
position compared with men. It was unacceptable
that the applicant should have been required to
live in fear of her ex-husband’s actions, many years
after having complained to the national authorities
about the violence to which she had been subjected.

In the light of the above, the Court found that the
respondent State had failed to comply with its
positive obligations under Article 3.

Conclusion: violation (unanimously).

The Court also found, unanimously, that there had
been a violation of Article 14 read in conjunction
with Article 3 of the Convention.

Article 41: EUR 19,500 in respect of non-pecuniary
damage; claim in respect of pecuniary damage
dismissed.

(See also Opuz v. Turkey, 33401/02, 9 June 2009,
Information Note 120; and Durmaz v. Turkey,
3621/07, 13 November 2014; see also the Factsheet
on Domestic violence)

Article 3
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Effective investigation

Authorities’ failure to take into account local
background of racist violence when
investigating assault on migrant: violation

Sakir v. Greece - 48475/09
Judgment 24.3.2016 [Section I]

Facts — 'The applicant, an Afghan national, was
hospitalised in 2009 with injuries to the thorax
after being attacked by a group of armed individuals
in an area of central Athens known for repeated
incidents of xenophobic violence. Having been
discharged from hospital, and in the absence of a
residence permit, he was held for about ten days
in a police station pending his expulsion, before
being released with an order to leave Greece.

A witness accused two individuals by name, before
withdrawing his allegations. The witness was then
prosecuted for having made a false statement. He
later he reaffirmed his statement and was ultimately
acquitted of the charge against him.

After the police had closed the preliminary investi-
gation the file was sent to the prosecutor, who in
2012 sent it to the archives as an offence committed
by unidentified persons.

Law — Article 3

(a) Substantive aspect — The overcrowding and poor
conditions of detention in the police station, which
appeared to be used as a place of detention for
illegal migrants for several months on end, had
been noted by both the national Ombudsman
during the applicant’s stay there and the UN
Special Rapporteur on Torture'.

As to the applicant’s specific situation, various
shortcomings could be identified: these concerned
whether the police authorities had given sufhicient
consideration to his medical condition and his state
of vulnerability while in detention.

Firstly, he had been placed directly in detention in
the police station as soon as he left hospital,
without any attempt on the part of the police to
find out in advance from the hospital authorities
whether his health was compatible with immediate
detention.

Secondly, the applicant was still wearing the same
blood-stained clothes he was in when he was

1. See Ahmade v. Greece, 50520/09, 25 September 2012, in
which the Court had already found a violation of Article 3
under this head.

Article 3

assaulted, and the police authorities had not sub-
sequently offered him clean clothes at any point or
provided him with an opportunity to take a shower
and have his wounds tended.

Thirdly, the dates indicated in the hospital medical
certificate for returning the applicant for further
tests had not been complied with.

In the light of the foregoing, the authorities had
failed to provide the applicant with conditions of
detention that were compatible with Article 3 and
had not adequately secured his health and well-
being.

Conclusion: violation (unanimously).

(b) Procedural aspect — The authorities had not
investigated the assault on the applicant with the
requisite level of diligence and effectiveness.

(i) Obtaining evidence

— From the applicant — No statement had been
taken from the applicant himself, although the
authorities had had all the time necessary to
question him, given that he was detained in the
police station for almost ten days. The police
authorities did not even invite him to identify the
two individuals initially accused by the main
witness of being part of the group of assailants.
Nor had any steps been taken to identify other
persons with links to extremist groups known to
have committed racist attacks in the centre of

Athens.

— From the doctors — Neither the police authorities
nor the prosecutor had sought to establish in detail
the nature and cause of the injuries inflicted on the
applicant, by ordering, for example, a forensic
medical report, whose conclusions could have
helped identify the perpetrators.

— From the witnesses — The police had questioned
only two witnesses: a police officer present during
the incident, and a compatriot of the applicant
who had alerted the police about the attack. Yet,
according to the former’s statement, there had been
at least one other eye-witness, who was never
summoned for questioning.

As to the second witness — a foreigner in police
custody for not holding a residence permit when
he gave his statement as an eyewitness — he was
undoubtedly in a vulnerable situation. The police
ought therefore to have questioned him in con-
ditions which could guarantee the reliability and
veracity of any information he was able to give
about the assault on the applicant. Yet after he
retracted his initial statement identifying two —
known — individuals as the main perpetrators of
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the attack, he was not questioned at any point
about the reasons for his change in testimony ata
few hours’ interval, but was instead prosecuted for
making a false statement. Although the prosecution
proved to be unfounded, the relevant judicial
authorities took no steps — such as summoning the
two individuals identified in order to re-examine
their role in the impugned incident, perhaps by
organising a confrontation with the witness — to
establish the veracity of his initial statement.

(ii) Failure to take the general context of racist violence
in Athens into account — Reports by several national
bodies and international NGOs consistently high-
lighted the clear increase in violent racist incidents
in the centre of Athens since 2009, when the event
in question occurred.

They referred to the existence of a recurrent pattern
of assaults on foreigners, carried out by groups of
extremists, the majority of the recorded incidents
having taken place in two specific districts, in-
cluding the district where the applicant was as-
saulted.

The reports also referred to serious failings on the
part of the police with regard both to their inter-
vention when such attacks took place in the centre
of Athens and the effectiveness of the subsequent
police investigations.

Although the incident in the present case had
occurred in one of the two districts in question and
the attack had certain features resembling those of
a racist attack, the police had failed entirely to
assess the case from the perspective described in
the above-mentioned reports and had dealt with
it as an isolated incident. Thus, neither the police
nor the relevant judicial bodies had taken steps to
identify possible links between the incidents de-
scribed in the reports and the assault against the
applicant.

However, in investigating allegations of possibly
racist ill-treatment, an adequate response was to
be regarded as essential to prevent any appearance
of collusion in or tolerance of unlawful acts and in
maintaining public confidence in the principle of
legality and their adherence to the rule of law.

Conclusion: violation (unanimously).

The Court also found, unanimously, that there had
been a violation of Article 13 taken together with
Article 3, owing to the lack of an effective remedy
for the applicant’s conditions of detention in the
police station.

Article 41: no claim made in respect of damage.

16 Article 3

Expulsion

Proposed expulsion to Iran of low-profile
political activist: deportation would not constitute
a violation

Proposed expulsion to Iran without adequate
investigation of reality and implications of
conversion to Christianity after arrival in
Europe: deportation would constitute a violation

EG. v. Sweden - 43611/11
Judgment 23.3.2016 [GC]

Facts — The applicant, an Iranian national, applied
for asylum in Sweden on the grounds that he had
worked with known opponents of the Iranian
regime and had been arrested and held by the
authorities on at least three occasions between
2007 and 2009, notably in connection with his
web publishing activities. He said that he had been
forced to flee after discovering that his business
premises, where he kept politically sensitive ma-
terial, had been searched and documents were
missing. After arriving in Sweden, he had converted
to Christianity, which he claimed put him at risk
of capital punishment for apostasy on a return to
Iran. His request for asylum was rejected by the
Swedish authorities, who made an order for his
expulsion.

In a judgment of 16 January 2014, a Chamber of
the Court held by four votes to three that the
implementation of the expulsion order against the
applicant would not give rise to a violation of
Article 2 or 3 of the Convention. It found that no
information had emerged to indicate that the
applicant’s political activities and engagement had
been anything more than peripheral. As regards his
conversion to Christianity, he had expressly stated
before the domestic authorities that he did not
wish to invoke his religious affiliation as a ground
for asylum, since he felt this to be a private matter
and there was nothing to indicate that the Iranian
authorities were aware of his conversion. In con-
clusion, the applicant had failed to substantiate a
real and concrete risk of proscribed treatment if he
was returned to Iran.

Law

Article 37 § 1: The Government requested the
Grand Chamber to strike the case out of its list as
the deportation order against the applicant had
become statute-barred in June 2015 and was no
longer enforceable. The Grand Chamber noted,
however, that the case involved important issues
— notably concerning the duties to be observed by
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the parties in asylum proceedings — that went
beyond the applicant’s particular situation. There
were therefore special circumstances regarding
respect for human rights as defined in the Con-
vention and its Protocols which required the
continued examination of the case.

Conclusion: request to strike out dismissed (sixteen
votes to one).

Articles 2 and 3
(a) General principles — The Grand Chamber reit-

erated that where there were substantial grounds
to believe that a person, if expelled, would face a
real risk of capital punishment, torture, or inhuman
or degrading treatment or punishment in the
destination country, both Articles 2 and 3 implied
that the Contracting State must not expel that
person. It therefore examined the two Articles
together.

In relation to asylum claims based on a well-known
general risk, when information about such a risk
was freely ascertainable from a wide number of
sources, the obligations incumbent on the States
under Articles 2 and 3 in expulsion cases entailed
that the authorities carry out an assessment of that
risk of their own motion.

By contrast, in relation to asylum claims based on
an individual risk, it must be for the person seeking
asylum to rely on and to substantiate such a risk.
Accordingly, if an applicant chose not to rely on
or disclose a specific individual ground for asylum
by deliberately refraining from mentioning it, the
State concerned could not be expected to discover
this ground by itself. However, considering the
absolute nature of the rights guaranteed under
Articles 2 and 3 of the Convention, and having
regard to the position of vulnerability that asylum
seekers often found themselves in, if a Contracting
State was made aware of facts, relating to a specific
individual, that could expose him to a risk of ill-
treatment upon returning to the country in ques-
tion, the obligations incumbent on the States
under Articles 2 and 3 of the Convention entailed
that the authorities carry out an assessment of that
risk of their own motion. This applied in particular
to situations where the national authorities were
made aware of the fact that the asylum seeker may,
plausibly, be a member of a group systematically
exposed to a practice of ill-treatment and there
were serious reasons to believe in the existence of
the practice in question and in his or her mem-
bership of the group concerned.

(b) Application of the principles to the applicant’s case

Article 3

(i) The applicant political activities — The applicant
did not claim that the general circumstances ob-
taining in Iran would on their own preclude his
return to that country. Nor did the Grand Chamber
find them to be of such a nature as to show, on
their own, that there would be a violation of the
Convention if the applicant were returned.

As regards the applicant’s personal situation, the
Grand Chamber noted that the national authorities
had found that the political activities in which the
applicant was engaged in Iran could be considered
to have taken place at a low level. That finding was
supported by the fact that since 2009 the applicant
had not received any new summonses from the
Revolutionary Court and that none of the appli-
cant’s family members remaining in Iran had been
subjected to any reprisals by the Iranian authorities.
In these circumstances, the Grand Chamber was
not convinced by the applicant’s claim that the
Swedish authorities had failed to duly take into
account matters such as his ill-treatment during
detention in September 2009, or the risk of his
being detained at the airport in the event of
deportation. Nor could it conclude that the pro-
ceedings before the Swedish authorities were in-
adequate and insufficiently supported by domestic
material or by material originating from other
reliable and objective sources. As concerns the risk
assessment, there was no evidence to support the
allegation that the Swedish authorities had been
wrong to conclude that the applicant was not a
high-profile activist or political opponent. Lastly,
the applicant had been granted anonymity in the
proceedings before the Court and, based on the
materials before it, there were no strong indications
of an identification risk.

Conclusion: deportation would not constitute a
violation (unanimously).

(ii) Zhe applicants religious conversion — The Migra-
tion Board had rejected the applicant’s request for
asylum after noting that the applicant had not
initially wished to invoke his conversion as a
ground for asylum and had stated that his new faith
was a private matter. It concluded that to pursue
his faith in private was not a plausible reason for
believing that the applicant would risk persecution
upon return. Subsequently, in its decision dis-
missing the applicant’s appeal against the Migration
Board’s decision, the Migration Court observed
that the applicant no longer relied on his religious
views as a ground for persecution and accordingly
did not carry out an assessment of the risk the
applicant might encounter, as a result of his con-
version, upon returning to Iran. The applicant’s
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request for leave to appeal to the Migration Court
of Appeal was dismissed. His subsequent appli-
cations for a stay of execution of the removal order
were refused on the grounds that the applicant’s
conversion did not constitute a new circumstance
justifying a re-examination of the case.

Thus, due to the fact that the applicant had
declined to invoke his conversion as an asylum
ground and despite being aware that he had con-
verted in Sweden from Islam to Christianity and
might therefore belong to a group of persons who,
depending on various factors, could be at risk of
treatment in breach of Articles 2 and 3 of the
Convention upon a return to Iran, the Migration
Board and the Migration Court did not carry out
a thorough examination of his conversion, the
seriousness of his beliefs, the way he manifested
his Christian faith in Sweden and how he intended
to manifest it in Iran if the removal order were
executed. Moreover, the conversion was not con-
sidered a “new circumstance” which could justify
a re-examination of his case. The Swedish author-
ities had therefore never made an assessment of the
risk that the applicant might encounter, as a result
of his conversion, upon a return to Iran. However,
in view of the absolute nature of Articles 2 and 3
it was hardly conceivable that the applicant could
forego the protection afforded thereunder. It fol-
lowed therefore that, regardless of his conduct, the
competent national authorities had an obligation
to assess, of their own motion, all the information
brought to their attention before taking a decision
on his removal to Iran.

The applicant had submitted various documents
to the Grand Chamber which were not presented
to the national authorities, including a written
statement about his conversion, the way he mani-
fested his Christian faith in Sweden and how he
intended to manifest it in Iran if the removal order
was executed, and a written statement by the
former pastor at his church. In the light of that
material and the material previously submitted by
the applicant to the national authorities, the Court
concluded that the applicant had sufficiently
shown that his claim for asylum on the basis of his
conversion merited an assessment by the national
authorities. It was for the domestic authorities to
take this material into account, as well as any
further development regarding the general situation
in Iran and the particular circumstances of the
applicant’s situation.

It followed that there would be a violation of
Articles 2 and 3 if the applicant were to be returned
to Iran without an ex nunc assessment by the

Swedish authorities of the consequences of his
conversion.

Conclusion: deportation would constitute a vio-
lation (unanimously).

Article 41: no claim made in respect of non-
pecuniary damage; claim in respect of pecuniary
damage dismissed.

ARTICLE 5

Article 5§ 1 (d)

Educational supervision

Thirty-day placement of minor in detention
centre for young offenders to “correct his
behaviour”: violation

Blokhin v. Russia - 47152/06
Judgment 23.3.2016 [GC]

Facts— The applicant, who at the material time was
twelve years old and suffering from attention-
deficit hyperactivity disorder (ADHD), was ar-
rested and taken to a police station on suspicion
of extorting money from a nine-year old. The
authorities found it established that the applicant
had committed offences punishable under the
Criminal Code but, since he was below the stat-
utory age of criminal responsibility, no criminal
proceedings were opened against him. Instead he
was brought before a court which ordered his
placement in a temporary detention centre for
juvenile offenders for a period of thirty days in
order to “correct his behaviour” and to prevent his
committing further acts of delinquency. The ap-
plicant alleged that his health deteriorated while
in the centre as he did not receive the medical
treatment his doctor had prescribed.

In a judgment of 14 November 2013 (see Infor-
mation Note 168), a Chamber of the Court held
unanimously that there had been violations of
Article 3 of the Convention (on account of the lack
of adequate medical treatment for the applicant’s
condition), of Article 5 (on account of the ap-
plicant’s detention in the temporary detention
centre, which was held to have been arbitrary) and
of Article 6 § 1 in conjunction with Article 6
§ 3 (c) and (d) (on account of the lack of adequate

procedural guarantees in the proceedings leading
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to his placement). The case was referred to the
Grand Chamber at the Government’s request

Law

Article 3: In line with established international law,
the health of juveniles deprived of their liberty shall
be safeguarded according to recognised medical
standards applicable to juveniles in the wider
community. The authorities should always be
guided by the child’s best interests and the child
should be guaranteed proper care and protection.
Moreover, if the authorities are considering de-
priving a child of his or her liberty, a medical
assessment should be made of the child’s state of
health to determine whether or not he or she can
be placed in a juvenile detention centre.

In the instant case, there had been sufficient
evidence to show that the authorities were aware
that the applicant was suffering from ADHD upon
his admission to the temporary detention centre
and was in need of treatment. Moreover, the fact
that he was hospitalised the day after his release,
and kept in the psychiatric hospital for almost three
weeks, indicated that he was not given the necessary
treatment for his condition at the temporary
detention centre. The applicant had thus established
a prima facie case. For their part, the Government
had failed to show that the applicant received the
medical care required by his condition during his
thirty-day stay at the temporary detention centre
where he was entirely under the control and re-
sponsibility of the staff. There had thus been a
violation of the applicant’s rights under Article 3
on account of the lack of necessary medical treat-
ment at the temporary detention centre, having
regard to his young age and particularly vulnerable
situation as an ADHD sufferer.

Conclusion: violation (unanimously).

Article 5 § 1: The Grand Chamber confirmed the
Chamber’s finding that the applicant’s placement
for thirty days in the temporary detention centre
amounted to a deprivation of liberty within the
meaning of Article 5 § 1. The Chamber had noted
in particular that the centre was closed and guarded,
with twenty-four-hour surveillance to ensure in-
mates did not leave the premises without author-
isation and a disciplinary regime enforced by a duty
squad.

The Grand Chamber agreed with the Chamber
that the applicant’s placement did not come within
any of sub-paragraphs (a), (b), (c), (e) or (f) of
Article 5 § 1 of the Convention. It therefore
focused its examination on whether the placement

was in accordance with Article 5 § 1 (d) (detention
for the purposes of educational supervision).

The Grand Chamber reiterated that the words
“educational supervision” must not be equated
rigidly with notions of classroom teaching: in the
context of a young person in local authority care,
educational supervision must embrace many as-
pects of the exercise, by the local authority, of
parental rights for the benefit and protection of the
person concerned. Further, detention for educa-
tional supervision must take place in an appropriate
facility with the resources to meet the necessary
educational objectives and security requirements.

Turning to the facts of the applicant’s case, it noted
that placement in a temporary detention centre
was a short-term, temporary solution and could
not be compared to a placement in a closed educa-
tional institution, which was a separate and long-
term measure intended to try to help minors with
serious problems. The Grand Chamber failed to
see how any meaningful educational supervision,
to change a minor’s behaviour and offer appropriate
treatment and rehabilitation, could be provided
during a maximum period of thirty days.

While the Grand Chamber accepted that some
schooling was provided in the centre, it considered
that schooling in line with the normal school
curriculum should be standard practice for all
minors deprived of their liberty and placed under
the State’s responsibility, even when they were
placed in a temporary detention centre for a limited
period of time. Such schooling was necessary to
avoid gaps in their education. The provision of
such schooling did not, however, substantiate the
Government’s argument that the applicant’s place-
ment in the centre was “for the purpose” of edu-
cational supervision. On the contrary, the centre
was characterised by its disciplinary regime rather
than by the schooling provided.

It was also of importance that none of the domestic
courts had stated that the applicant’s placement
was for educational purposes. Instead, they referred
to “behaviour correction” and the need to prevent
the applicant from committing further delinquent
acts, neither of which was a valid ground covered
by Article 5 § 1 (d) of the Convention. Since the
detention did not fall within the ambit of any of
the other sub-paragraphs of Article 5 § 1, there had

been a violation of that provision.
Conclusion: violation (unanimously).

Article 6 § 1 in conjunction with Article 6 § 3 (c)
and (d): The applicant complained that the pro-

ceedings relating to his placement in the temporary
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detention centre had been unfair in that he had
been questioned by the police without his guardian,
a defence lawyer or a teacher present and had not
had the opportunity to cross-examine witnesses
against him during the proceedings.

(a) Applicability — The Grand Chamber saw no
reason to depart from the Chamber’s findings that
the proceedings against the applicant constituted
criminal proceedings within the meaning of Ar-
ticle 6 of the Convention. Like the Chamber, it
stressed the need to look beyond appearances and
the language used and to concentrate on the
realities of the situation. The placement for thirty
days in the temporary detention centre for juvenile
offenders had clear elements of both deterrence
and punishment (the Chamber had noted that the
centre was closed and guarded to prevent inmates
leaving without authorisation and that inmates
were subject to constant supervision and to a strict
disciplinary regime).

The Grand Chamber also rejected the Government’s
contention that the complaints should be con-
sidered under Article 5 § 4 of the Convention. In
the Grand Chamber’s view, since the proceedings
taken against the applicant concerned the deter-
mination of a criminal charge, the applicant’s
complaints should be seen in the context of the
more far-reaching procedural guarantees enshrined
in Article 6 of the Convention rather than

Article 5 § 4.
Article 6 was therefore applicable.

Conclusion: preliminary objection dismissed (unan-
imously).

(b) Merits — The applicant was only twelve years
old when the police took him to the police station
and questioned him and thus well below the age
of criminal responsibility (fourteen years) set by
the Criminal Code for the offence he was accused
of. He had therefore been in need of special treat-
ment and protection by the authorities. It was clear
from a variety of international sources' that any
measures against him should have been based on
his best interests and that from the time of his
apprehension by the police he should have been
guaranteed at least the same legal rights and safe-

1. See, for instance, Council of Europe Recommendation No.
R (87) 20; Council of Europe Recommendation (2003)20;
Council of Europe Guidelines on child friendly justice,
Guidelines 1, 2, and 28-30; the Article 40 of the Convention
on the Rights of the Child, 1989; General Comment No. 10
of the Committee on the Rights of the Child, point 33; and
Rule 7.1 of the United Nations Standard Minimum Rules for
the Administration of Juvenile Justice (“the Beijing Rules”).

guards as those provided to adults. Moreover, the
fact that he suffered from ADHD, a mental and
neurobehavioural disorder, made him particularly
vulnerable and in need of special protection.?

(i) Right to legal assistance — The Court considered
it established that the police did not assist the
applicant in obtaining legal representation. Nor
was the applicant informed of his right to have a
lawyer and his grandfather or a teacher present.
This passive approach adopted by the police was
clearly not sufficient to fulfil their positive ob-
ligation to furnish the applicant —a child suffering
from ADHD — with the necessary information
enabling him to obtain legal representation. The
fact that the domestic law did not provide for legal
assistance to a minor under the age of criminal
responsibility when interviewed by the police was
not a valid reason for failing to comply with that
obligation. Indeed, it was contrary to the basic
principles set out in international sources requiring
minors to be guaranteed legal, or other appropriate,
assistance.’

Furthermore, the confession statement, made in
the absence of a lawyer, was not only used against
the applicant in the proceedings to place him in
the temporary detention centre but actually formed
the basis, in combination with the witness state-
ments, for the domestic courts’ finding that his
actions contained elements of the criminal offence
of extortion, thus providing grounds for his place-
ment in the centre. The absence of legal assistance
during the applicant’s questioning by the police
had irretrievably affected his defence rights and
undermined the fairness of the proceedings as a

whole, in breach of Article 6 §§ 1 and 3 (c).

(ii) Right to obtain the attendance and examination
of witnesses — Neither the child from whom the
applicant was alleged to have extorted money nor
the child’s mother was called to the hearing to give
evidence and provide the applicant with an op-
portunity to cross-examine them, despite the fact
that their testimonies were of decisive importance
to the pre-investigation inquiry’s conclusion that
the applicant had committed extortion. There was
no good reason for their non-attendance. Moreover,

2. Council of Europe Guidelines on child friendly justice,
Guideline 27; Article 23 of the Convention on the Rights of
the Child 1989; and General Comment No. 9 (The rights of
children with disabilities) of the Committee on the Rights of
the Child, points 73 and 74.

3. See, for example, Convention on the Rights of the Child,
Article 40 § 2 (b) (ii), and the comments thereto; Rule 7.1 of
the Beijing Rules; and Council of Europe Recommendation
No. R (87) 20, point 8.
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in view of the fact that the applicant had retracted
his confession, it was important for the fairness of
the proceedings that those witnesses be heard. That
safeguard was even more important when, as here,
the matter concerned a minor under the age of
criminal responsibility in proceedings determining
such a fundamental right as his right to liberty.
Having regard to the fact that the applicant risked
being deprived of his liberty for thirty days —a not
negligible length of time for a twelve-year-old boy
— it was of utmost importance that the domestic
court guarantee the fairness of the proceedings by
ensuring that the principle of equality of arms was
respected. In the absence of any counterbalancing
factors to compensate for the applicant’s inability
to cross-examine the witnesses at any stage of the
proceedings, the applicant’s defence rights, in
particular the right to challenge and question
witnesses, had been restricted to an extent incom-
patible with the guarantees provided by Article 6
§§ 1 and 3 (d).

*xk

The instant case, in which the minor applicant had
enjoyed significantly restricted procedural safe-
guards under the Minors Act 1999 compared to
those afforded criminal defendants by the Code of
Criminal Procedure, illustrated how the legislature’s
intention to protect children and ensure their care
and treatment could come into conflict with reality
and the principles requiring proper procedural
safeguards for juvenile delinquents.

In the Grand Chamber’s view, minors, whose
cognitive and emotional development in any event
required special consideration, and in particular
young children under the age of criminal respon-
sibility, deserved support and assistance to protect
their rights when coercive measures were applied
in their regard albeit in the guise of educational
measures. Adequate procedural safeguards had to
be in place to protect the best interests and well-
being of the child, certainly when his or her liberty
was at stake. To find otherwise would be to put
children at a clear disadvantage compared with
adults in the same situation. In this connection,
children with disabilities may require additional
safeguards to ensure they are sufficiently protected.
This does not mean, however, that children should
be exposed to a fully-fledged criminal trial; their
rights should be secured in an adapted and age-
appropriate setting in line with international
standards, in particular the Convention on the

Rights of the Child.

In sum, the applicant had not been afforded a fair
trial in the proceedings leading to his placement
in the temporary detention centre.

Conclusion: violation (eleven votes to six).

Article 41: EUR 7,500 in respect of non-pecuniary
damage.

ARTICLE 6

Article 6 § 1 (civil)

Access to court

Waiver of right to appeal against arbitration
award: inadmissible

Tabbane v. Switzerland - 41069/12
Decision 1.3.2016 [Section III]

Facts — The applicant, a Tunisian businessman,
entered into a contract with a French company.
The agreement was governed by the laws of the
State of New York. The contract included an
arbitration clause and a clause excluding any appeal
(“the decision of the arbitration shall be final and
binding and neither party shall have any right to
appeal such decision to any court of law”). A dispute
arose. The arbitrators determined that the arbitra-
tion tribunal would meet in Geneva.

As the arbitration award was unfavourable to him,
the applicant attempted, unsuccessfully, to have it
set aside by the courts. He argued on the basis of
the legal culture with which the parties were
familiar that they had understood the English term
“appeal” in a narrow sense, corresponding to the

French word “appel”.

The Swiss Federal Court refused to examine the
arbitration award, considering that the parties had
validly waived the right to appeal against any
decision issued by the arbitration tribunal in
accordance with section 192 of the Federal Law on
Private International Law (LPIL). After a literal
analysis of the clause (right %0” appeal, and not
“of ”appeal) and an assessment of comparative law,
it held that the clause could not have been intended
to cover only ordinary appeals, which were already
excluded by the three legislative systems examined
(New York, France and Tunisia). The waiver thus
also covered extraordinary appeals. In the Federal
Court’s view, the fact of making such an option
available was not in itself contrary to Article 6 of

Article 5§ 1 (d) — Article 6 § 1 (civil) 21
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the Convention, given that section 192 of the LPIL
required that the waiver be explicit and common
to all the parties. The Federal Court further stated
that the waiver could be declared void only in the
absence of true consent and that, by the very nature
of arbitration, it was difficult to see what important
public interest might be infringed in the ordinary
course of events by an advance waiver of a right to
appeal.

Law — Article 6

(a) Access to a court — Arbitration had not been
imposed by the law, but had been the result of the
parties’ contractual freedom. The applicant had,
without constraint, expressly and freely waived the
possibility of submitting potential disputes to the
ordinary courts, which would have provided him
with all the guarantees of Article 6.

In the Court’s view, the waiver had been unequiv-
ocal. In interpreting the parties’ wishes, the Federal
Tribunal had concluded that they had wished to
exclude any appeal. In the light of the wording of
the clause, and in so far as the Court had jurisdiction
to determine the question, such a conclusion
seemed neither arbitrary nor unreasonable.

The waiver had been attended by minimum safe-
guards, reflecting its importance: the applicant had
been able to select an arbitrator of his own choice,
who, in concert with the other two arbitrators, had
chosen Geneva as the place of arbitration, with the
result that the procedure had been governed by
Swiss law; the Federal Court had heard the appli-
cant’s arguments and had taken into account all of
the objectively relevant factual and legal elements;
and its judgment had been adequately reasoned
and did not appear arbitrary in any way.

The impugned legal provision reflected a choice of
legislative policy corresponding to a two-fold wish
on the part of the Swiss legislature. Firstly, to
increase the attractiveness and effectiveness of
international arbitration in Switzerland by avoiding
situations in which arbitration awards were subject
to review by both an appellate body and the judge
responsible for its enforcement; and, secondly to
relieve the Federal Court of such cases.

This provision did not appear disproportionate to
the aim pursued. The waiver of all right of appeal
was not an obligation, but merely an option open
to parties who had no ties in Switzerland. Where
the parties opted for such a waiver, the law provided
for the application, by analogy, of the New York
Convention on the Recognition and Enforcement
of Foreign Arbitral Awards if the award was to be

enforced in Switzerland. The arbitration tribunals’
decisions were then subject to review by the ordi-
nary courts, since Article V of the New York
Convention listed a number of grounds on which
the recognition and enforcement of an award
could, exceptionally, be refused.

In short, the restriction had pursued a legitimate
aim, namely promoting Switzerland’s position as
a venue for arbitration, through flexible and rapid
procedures, while respecting the applicant’s con-
tractual freedom, and could not be regarded as
disproportionate. It followed that the very essence
of the right of access to a court had not been
impaired.'

Conclusion: inadmissible (manifestly ill-founded).

(b) Equality of arms — Given that an expert report
had been submitted by the applicant’s opponent
and included in the case file, the arbitration tribu-
nal had refused to order an expert report itself, but
had informed the applicant that it was sufficient
to grant his own private expert access to the same
accounting documents as those used by his op-
ponent.

In the Court’s view, even supposing that the
safeguards of Article 6 were applicable in the
present case, such reasoning was neither unrea-
sonable nor arbitrary. Since the applicant had had
access to the documents in question, he had not
been placed at a substantial disadvantage vis-a-vis
his opponent.

Conclusion: inadmissible (manifestly ill-founded).

Article 6 § 1 (criminal)

Criminal charge

Proceedings leading to minor’s placement in
detention centre for young offenders to
“correct his behaviour”: Article 6 applicable

Blokhin v. Russia - 47152/06
Judgment 23.3.2016 [GC]

(See Article 5 § 1 (d) above, page 18)

1. See also Eiffage S.A. and Others v. Switzerland (dec.),
1742/05, 15 September 2009; Osmo Suovaniemi and Others
v. Finland (dec.), 31737/96, 23 February 1999; Transportes
Fluviais do Sado S.A. v. Portugal (dec.), 35943/02, 16 December
2003; and Suda v. the Czech Republic, 1643/06, 28 October
2010, Information Note 134.
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Access to court

Swedish courts’ refusal to exercise jurisdiction
in respect of defamation proceedings
concerning a television broadcast from a
foreign country: violation

Arlewin v. Sweden - 22302/10
Judgment 1.3.2016 [Section III]

Facts — In 2004, in a programme broadcast on
Swedish television, the applicant was accused of
being a central figure in organised crime in the
media and advertising sector and of fraud and
other economic offences. In 2006 he brought a
private prosecution for gross defamation against
X, the anchorman of the show, before the Swedish
courts. His claim was rejected for lack of jurisdiction
on the grounds that the broadcast had been trans-
mitted by a company registered in the United
Kingdom and was thus considered not to have
emanated from Sweden. The applicant was later
convicted of various offences, including those he
had been accused of in the television programme,
and sentenced to five years’ imprisonment.

In his application to the European Court, he
complained under Article 6 of the Convention that
he had been deprived of access to court, in that
Sweden had failed to provide him with a remedy
to protect his reputation.

Law— Article 6 § 1: The core question was whether
Sweden was under an obligation to provide the
applicant with a remedy for the alleged infringe-
ments of his privacy rights or whether the fact that
another State could provide him with such remedies
relieved Sweden from that obligation. It was not
in dispute that the broadcast of the programme fell
within the scope of the applicant’s private life,
within the meaning of Article 8 of the Convention.
Since the defamation proceedings concerned the
applicant’s civil rights and obligations, Article 6
§ 1 of the Convention was applicable.

The Government raised a preliminary objection
that the application was inadmissible ratione per-
sonae as it fell outside Sweden’s jurisdiction under
Article 1 of the Convention. According to the
Swedish courts, it was the United Kingdom, not
Sweden, which had jurisdiction to deal with the
applicant’s defamation proceedings as, under the
“country of origin principle” laid down by the EU

Audiovisual Media Services Directive! ("AVMSD”),
jurisdiction had to be determined primarily with
reference to the country where the broadcaster’s
head office was located and where its editorial
decisions were taken.

The Court rejected that interpretation after noting
that in a case concerning the similarly worded
predecessor to the AVMSD (the Television without
Frontiers Directive of 1989 (89/552/EEC)), the
European Court of Justice had found that, under
certain conditions, a State could take measures
against a television broadcast although it was not
designated as the broadcasting — and thus juris-
dictional — State.” The same reasoning could be
presumed to apply also to the AVMSD. Under EU
law, it was thus not the AVMSD, but rather the
Brussels I Regulation that determined the country
of jurisdiction when an individual brought a
defamation claim against a journalist or a broad-
casting company. Under the Regulation both the
United Kingdom and Sweden had jurisdiction. In
fact, the harmful event could be argued to have
occurred in either country as, although the tele-
vision programme had been broadcast from the
United Kingdom where the broadcasting company
was registered and domiciled, X was domiciled in
Sweden and the alleged injury to his reputation
and privacy had manifested itself there. The Court
therefore considered that the Swedish Government
had not shown that Swedish jurisdiction was barred
by a binding provision of EU law.

The Court further noted that the content, pro-
duction, broadcasting of the television programme
as well as its implications had very strong con-
nections to Sweden. There had, therefore, been a
prima facie obligation on Sweden to secure the
applicant’s right of access to court. The fact that
the applicant may have had access to a court in a
different country did not affect Sweden’s respon-
sibility under Article 1 of the Convention, but was
rather a factor to be taken into consideration when
determining whether the lack of access to a Swedish
court had been proportionate.

Irrespective of whether the United Kingdom courts
had jurisdiction, the Court observed that, except
for the technical detail that the broadcast had been

1. Directive 2010/13/EU of the European Parliament and of
the Council of 10 March 2010 on the coordination of certain
provisions laid down by law, regulation or administrative
action in Member States concerning the provision of audio-
visual media services.

2. Konsumentombudsmannen (KO) v De Agostini (Svenska)
Forlag AB and TV-Shop i Sverige AB, joined cases C 34/95 to
C 36/95, judgment of the CJEU of 9 July 1997.
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routed via the United Kingdom, the programme
and its broadcast had been entirely Swedish in
nature. In these circumstances, the respondent
State had an obligation, under Article 6, to provide
the applicant with effective access to court, and
instituting defamation proceedings before the
British courts was not a reasonable and practicable
alternative for him. By failing to provide such
access, the domestic courts had impaired the very
essence of the applicant’s right of access to court
as the legal limitations on that access could not be
considered proportionate.

Accordingly, the Court rejected the Government’s
objection that the application should be declared
inadmissible for being incompatible ratione per-
sonae with the Convention and found a violation

of Article 6 § 1.
Conclusion: violation (unanimously).

Article 41: EUR 12,000 in respect of non-pecuniary
damage; claim in respect of pecuniary damage
dismissed.

(See the Factsheet on Extra-territorial jurisdiction)

Article 6§ 3

Rights of defence

Lack of adequate procedural guarantees in
proceedings leading to minor’s placement in
detention centre for young offenders to
“correct his behaviour”: violation

Blokhin v. Russia - 47152/06
Judgment 23.3.2016 [GC]

(See Article 5 § 1 (d) above, page 18)
Article 6 § 3 (¢

Defence through legal assistance

Lack of access to a lawyer during first three
days of detention: case referred to the Grand
Chamber

Simeonovi v. Bulgaria - 21980/04
Judgment 20.10.2015 [Section IV]

On 3 October 1999 the applicant was arrested by
the police on suspicion of involvement in an armed
robbery in which two people had been murdered.
He was not assisted by a lawyer for the first three

days of his detention. On 6 October 1999, with a
court-appointed lawyer present, he was charged
with armed robbery and double murder. He re-
fused to answer the investigator’s questions. On
12 October 1999 the applicant was questioned in
the presence of two lawyers of his own choosing;
he remained silent. On 21 October 1999, assisted
by his two lawyers, he confessed, but retracted his
statement a few months later and offered a different
version of events. The Regional Court, basing its
findings on all the evidence in the file, found the
applicant guilty as charged. That judgment was
upheld by the Court of Appeal, which admitted as
evidence the applicant’s confession of 21 October
1999, which was corroborated by the other evi-
dence in the file. The Supreme Court of Cassation
dismissed a subsequent appeal on points of law by
the applicant. He was detained in three different
prisons.

In its Chamber judgment of 20 October 2015 the
Court held unanimously that there had been no
violation of Article 6 § 3 (c) taken in conjunction
with Article 6 § 1 with regard to the lack of access
to a lawyer during the first three days of detention.
The Chamber took into consideration the fact that
the domestic legislation had afforded the applicant
the right of access to a lawyer from the time of his
arrest by the police; although he had not received
such assistance for the first three days of his
detention, he had not been questioned during that
time and no other investigative measures concern-
ing him had been carried out during those three
days. Furthermore, by the time of his confession
he had been assisted by two lawyers of his choosing.
He had been aware that his statement could be
used as evidence in the criminal proceedings, and
his conviction had not been based solely on that
confession but on all the evidence in the file. The
Court therefore held, applying the criteria de-
veloped in its Grand Chamber judgment in the case
of Salduz v. Turkey ((GC], 36391/02, 27 November
2008, Information Note 113), that the fact that
the applicant had not been assisted by a lawyer
during his first three days in detention had not
infringed his right to defend himself effectively in
the context of the criminal proceedings.

The Chamber further held unanimously that there
had been a violation of Article 3 of the Convention
on account of the applicant’s poor conditions of
detention and the restrictive prison regime.

On 14 March 2016 the case was referred to the
Grand Chamber at the applicant’s request.

24 Article 6 § 1 (criminal) — Article 6 § 3 (c)
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Article 6§ 3 (d)

Examination of witnesses

Conviction on basis of statement of overseas
witness who could not be cross-examined:
violation

Pai¢ v. Croatia - 47082/12
Judgment 29.3.2016 [Section II]

Facts — In 2010 the applicant was convicted of
stealing a mobile telephone and sentenced to four
months’ imprisonment suspended for one year.

In his application to the European Court he
complained under Article 6 §§ 1 and 3 (d) of the
Convention that he had had no opportunity to
question the main witness in the criminal pro-
ceedings against him (who was also the victim of

the alleged theft).
Law — Article 6 §§ 1 and 3 (d): The trial court did

not summon the witness to testify at the applicant’s
trial on the grounds that she had nothing to add
to her previous statement, that she resided abroad
and that there was a risk the prosecution would
become time-barred. However, the Court observed
that residence abroad could not be considered a
good reason for not summoning a witness while it
was incumbent on the judicial authorities to ensure
that the prosecution did not become time-barred,
without undermining the rights of defence.

The witness’s description of the events constituted
the sole, and thus decisive, evidence on which the
trial court’s findings of the applicant’s guilt were

based.

As to the existence of sufficient counterbalancing
factors to compensate for the handicaps of the
defence, the Court noted that in dealing with the
witness’s statement the trial court did not appear
to have approached it with any specific caution or
to have attached less weight to it because of her
absence. On the contrary, the applicant’s conviction
was based solely on that statement, which was
considered “credible and truthful” without further
specification. Although at the trial, the applicant
had the opportunity to give his own version of the
events and to cast doubt on the witness’s credibility,
neither he nor his lawyer were allowed to examine
her at any stage of the proceedings or investigation.
When the witness gave her evidence in her home
country the applicant was not invited to attend the
hearing, either in person or by video-link, or to

question her in writing. No video recording of her
questioning was shown at the hearing.

The fact that the applicant had been in a position
to challenge or rebut the witness’s statement by
giving evidence himself or examining a defence
witness could not be regarded as a sufficient
counterbalancing factor to compensate for the
handicap faced by the defence as a result of the
admission of the main prosecution witness’s state-
ment.

Conclusion: violation (unanimously).

Article 41: EUR 1,500 in respect of non-pecuniary
damage.

(See Al-Khawaha and Tahery v. the United Kingdom
[GC], 26766/05 and 22228/06, 15 December
2011, Information Note 147; and Schatschaschwili
v. Germany [GC], 9154/10, 15 December 2015,
Information Note 191)

ARTICLE 8

Respect for private life

No award of damages against publisher for
breaching injunction not to publish
photographs: 70 violation

Kahn v. Germany - 16313/10
Judgment 17.3.2016 [Section V]

Facts — The applicants are the two children of a
former goalkeeper with the German national
football team. Following the publication in a
magazine of several photographs of the applicants,
they applied to the Regional Court. In January
2005 the court delivered judgments finding a
breach of the applicants’ right to their own image,
and issued an injunction banning any future
publication of photographs of them, subject to
fines for non-compliance. In 2007, after the pub-
lisher of the magazine printed further photographs
in breach of the injunction, the Regional Court
ordered it to pay three fines of EUR 5,000, EUR
7,500 and EUR 15,000 respectively.

In December 2007 the applicants applied to the
Regional Court for an order requiring the publisher
to pay at least EUR 40,000 by way of pecuniary
compensation. In July 2008 the Regional Court
found in the applicants’ favour. However, in No-
vember 2008 the Court of Appeal quashed the
judgments in question and refused the applicants
leave to appeal on points of law. It found that it
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was unnecessary to award pecuniary compensation,
as the Regional Court had issued a general in-
junction not to publish under the terms of which
the applicants could request that the publisher be
ordered to pay fines. The right to pecuniary com-
pensation was of a subsidiary nature and no such
award should be made where other options existed
for protecting individuals’ personality rights. Fur-
thermore, the Code of Civil Procedure provided
for fines of up to EUR 250,000 and for prison
terms of up to two years for persons in default of
payment. Accordingly, the applicants had had
access to effective means protecting them against
future breaches of their right to their own image.

The applicants lodged unsuccessful appeals with
the Federal Court of Justice and the Constitutional
Court.

Law — Article 8: The question was not whether the
applicants had been afforded protection against the
undisputed breaches of their right to respect for
their private life, but rather whether, from the
standpoint of Article 8 of the Convention, the
protection afforded to them (the possibility of
having fines imposed on the publisher) had been
sufficient, or whether only a pecuniary award could
provide the necessary protection against the in-
fringement of their right to privacy.

The amount of the fines had been increased on
each occasion.

The applicants had not availed themselves of the
option of bringing proceedings before the Court
of Appeal to contest the amount of the fines set by
the Regional Court. They had not given reasons
why such an application to the Court of Appeal
would have been bound to fail or would have been
incapable of remedying the alleged inadequacy in
the amount of the fines.

As a result of the actions brought by the applicants,
the publisher had been required to pay fines
totalling approximately 68% of the sum claimed
by the applicants in the proceedings at issue.
Furthermore, the procedure for imposing the fines
had been speedy and straightforward, in so far as
the Regional Court had confined itself to finding
that the publisher had breached the general in-
junction not to publish and to setting out a few
additional considerations in order to determine the
appropriate amount, which had been increased
each time.

In this context the Court deemed it necessary to
take into consideration the nature of the material
found by the courts to have been published un-
lawfully. The Court of Appeal had found that,

although publication of the photographs had
breached the applicants’ right to their own image,
the interference had not been sufficiently serious
to justify or necessitate an award of financial
compensation. The Federal Court of Justice had
specified that the applicants — whose faces had not
been visible or had been pixelated — could only be
identified on the photographs through the presence
of their parents and the accompanying text, and
that the decisive subject of the reports had not been
the applicants themselves but rather their parents’
relationship following the breakdown of their
marriage. The Court accepted the finding of the
German courts that, in view of the nature of the
photographs, there had been no call to award
additional compensation. Moreover, the possibility
of obtaining pecuniary compensation was not
ruled out by the mere fact that the person concerned
could request the imposition of fines on the pub-
lisher; however, this depended primarily on the
seriousness of the breach and the overall circum-
stances of the case.

In these circumstances it was not possible to deduce
from Article 8 of the Convention a principle
whereby, in order to protect a person’s private life
in an effective manner, an order requiring a pub-
lisher to pay a sum for failing to comply with an
injunction not to publish would sufhice only if the
sum in question went to the victim. This was true
provided that the State, in the exercise of its margin
of appreciation, afforded to injured parties other
potentially effective remedies that could not be said
to restrict in a disproportionate manner the oppor-
tunities for obtaining redress for the alleged vio-
lations.

Hence, the German authorities had not failed in
their positive obligations towards the applicants
and had afforded them sufficient protection under
Article 8 of the Convention.

Conclusion: no violation (unanimously).

Respect for private life
Positive obligations

Refusal to prosecute for joke made during
television comedy show about homosexual
celebrity referred to as a “female”: no violation

Sousa Goucha v. Portugal - 70434/12
Judgment 22.3.2016 [Section IV]

Facts — During a live television comedy show, a
joke was made about the applicant, a well-known
homosexual TV host, who was referred to as a
“female”. His criminal complaint for defamation
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against the television and production companies,
the presenter and the directors of programming
and content was dismissed by the domestic courts.

Law

Article 8: As sexual orientation was a profound part
of a person’s identity, and gender and sexual orien-
tation were two distinctive and intimate charac-
teristics, any confusion between the two would
constitute an attack on one’s reputation capable of
attaining a sufficient level of seriousness for Ar-

ticle 8 to be applicable.

As the alleged violation stemmed from the au-
thorities’ refusal to prosecute, the main issue was
whether the State, in the context of its positive
obligations, had achieved a fair balance between
the applicant’s right to protection of his reputation
and the other parties’ right to freedom of expression
guaranteed by Article 10.

The instant case was distinguishable from the
previous cases concerning a satiric form of artistic
expression, as the joke had not been made in the
context of a debate of public interest and, as such,
no matters of public interest were at stake.

A State’s obligation under Article 8 to protect an
applicant’s reputation might arise where the state-
ments went beyond the limits of what was con-
sidered acceptable under Article 10.

When dismissing the applicant’s complaint, the
domestic courts had convincingly established the
need for placing the protection of the defendants’
freedom of expression above the applicant’s right
to protection of his reputation. In particular, they
had taken into account the playful and irreverent
style of the show and its usual humour, the fact
that the applicant was a public figure, as well as the
defendants’ lack of intent to attack the applicant’s
reputation or to criticise his sexual orientation.
Moreover, they had assessed the way in which a
reasonable spectator of the show in question would
have perceived the impugned joke — rather than
just considering what the applicant felt or thought.
According to the domestic courts, a reasonable
person would not have perceived the joke as
defamation because it referred to the applicant’s
characteristics, his behaviour and way of expressing
himself. A limitation on the television show’s
freedom of expression for the sake of the applicant’s
reputation would therefore have been dispro-
portionate under Article 10.

In view of the margin of appreciation afforded to
the State in that area, the domestic courts had
struck a fair balance between the two conflicting
rights in line with the Convention standards.

Article 8

Conclusion: no violation (unanimously).

Article 14 in conjunction with Article 8: The
applicant himself had mentioned his sexual orien-
tation in public and to the domestic courts. In this
context, it would therefore have been difficult for
the courts to avoid referring to it. In assessing
whether the impugned joke reached the defamation
threshold, they had framed it in the light of the
applicant’s external behaviour and the style of the
talk show, albeit through debatable comments. In
particular, they had noted that the applicant
dressed in a “colourful way” and hosted television
shows which were generally watched by women.

There was nothing to suggest that the Portuguese
authorities would have arrived at different decisions
had the applicant not been homosexual. The reason
for refusing to prosecute seemed rather to have
been the weight given to freedom of expression in
the circumstances of the case and the defendants’
lack of intention to attack the applicant’s honour
or his sexual orientation. Consequently, it was not
possible to speculate whether his sexual orientation
had any bearing on the domestic courts’ decisions.
Although the relevant passages were debatable and
could have been avoided, they did not have dis-
criminatory intent.

Conclusion: no violation (unanimously).

(See also Nikowitz and Verlagsgruppe News GmbH
v. Austria, 5266/03, 22 February 2007; Alves da
Silva v. Portugal, 41665/07, 20 October 2009; and
Welsh and Silva Canha v. Portugal, 16812/11,
17 September 2013)

Respect for family life
Positive obligations

Refusal to order child’s return pursuant to
Hague Convention in view of abducting
mother’s unwillingness to return with child:
violation

KJ. v. Poland - 30813/14
Judgment 1.3.2016 [Section IV]

Facts— The applicant and his wife, Polish nationals
living in the United Kingdom, had a daughter.
When the child was two years old, the applicant’s
wife took her to Poland on holiday. Subsequently,
she informed the applicant that they would not be
coming back and initiated divorce proceedings.
The applicant’s request for the return of his daugh-
ter under the Hague Convention on the Civil
aspects of International Child Abduction (“the
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Hague Convention”) was dismissed by the Polish
courts on the ground that the child’s return to the
UK with or without her mother would put her in
an intolerable situation within the meaning of
Article 13 (b) of the Hague Convention. Under
that provision, a State is not bound to order the
return of a child if it is established that there is a
grave risk that the child would be exposed to
psychological harm or otherwise placed in an
intolerable situation.

Law — Article 8: While Article 13 (b) of the Hague
Convention was not restrictive as to the exact
nature of the “grave risk”, it could not be read, in
the light of Article 8 of the European Convention,
as including all of the inconveniences necessarily
linked to the experience of return: the exception
provided for concerned only situations which went
beyond what a child might reasonably be expected
to bear.

It was for the applicant’s estranged wife, who
opposed the child’s return, to substantiate any
potential allegation of specific risks under that
provision. Although both of her arguments — the
break-up of the marriage and her fear that the child
would not be allowed to leave the United Kingdom
— fell short of the requirements thereof, the do-
mestic courts had nevertheless proceeded with the
assessment of the said risks in view of what appeared
to be a rather arbitrary refusal of the child’s mother
to return with the child. Indeed, nothing in the
circumstances unveiled before the domestic courts
had objectively ruled out the possibility of the
mother’s return together with the child. It had not
been implied that the applicant’s wife did not have
access to UK territory, or that she would have faced
criminal sanctions upon her return. Nothing
indicated that the applicant might actively prevent
her from seeing her child in the United Kingdom
or might deprive her of parental rights or custody.

Secondly, the harm referred to in Article 13 (b) of
the Hague Convention could not arise solely from
separation from the parent who was responsible
for the wrongful removal or retention. That sepa-
ration, however difficult for the child, would not
automatically meet the grave risk test. However,
the domestic courts had held that the child’s
separation from the mother would have negative
irreversible consequences, since the latter was her
primary caregiver, and the child’s contact with her
father had been rare.

Thirdly, equally misguided was the Polish courts’
holding that the child’s return wizh the mother
would not have a positive impact on the child’s
development, because the mother’s departure from

Poland would be against her will. The domestic
courts had clearly gone beyond the elements which
ought to have been assessed under Article 13 (b)
of the Hague Convention, while ignoring the
conclusions of the experts, namely that the child,
who was apparently adaptable, was in good physical
and psychological health, was emotionally attached
to both parents, and perceived both countries as
on an equal footing. Furthermore, as the issues of
custody and access were not to be intertwined in
the Hague Convention proceedings, it was er-
roneous for the family court to assume that if
returned to the United Kingdom the child would
be placed in the applicant’s custody or care.

Lastly, despite the recognised urgent nature of the
Hague Convention proceedings, one year had
elapsed between the request for return and the final
decision, a period for which no explanation had
been provided by the Government.

In sum, notwithstanding its margin of appreciation
in the matter, the State had failed to comply with
its positive obligations. However, as the child had
lived with her mother in Poland for over three and
a half years, there was no basis for the instant
judgment to be interpreted as obliging the res-
pondent State to take steps to order the child’s
return to the United Kingdom.

Conclusion: violation (unanimously).

Article 41: EUR 9,000 in respect of non-pecuniary
damage; claim in respect of pecuniary damage
dismissed.

(See also the Factsheet on International Child
Abductions)

Respect for family life

Parental authority of father with mild
intellectual disability restricted on
insufficiently demonstrated grounds: violation

Kocherov and Sergeyeva v. Russia - 16899/13
Judgment 29.3.2016 [Section I1I]

Facts — 'The first applicant, who had a mild in-
tellectual disability, lived in a care home between
1983 and 2012. In 2007 he and another resident
of the care home had a daughter, the second
applicant. A week after her birth the child was
placed in public care, where, with the first ap-
plicant’s consent, she remained for several years.
In 2012 the first applicant was discharged from the
care home and expressed his intention to take the
second applicant into his care. However, the do-
mestic courts restricted his parental authority over
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the child. The second applicant thus remained in
public care although the first applicant was allowed
to maintain regular contact with her. In 2013 he
managed to have the restriction of his parental
authority lifted and the second applicant went to
live with him.

In their application to the European Court the
applicants complained that, as a result of the
restriction of the first applicant’s parental authority,
their reunification had been postponed for a year,
in breach of Article 8 of the Convention.

Law — Article 8: The Court noted at the outset that
although the restriction of the first applicant’s
parental authority over his child had not resulted
in the applicants’ separation from one another or
had any impact on the first applicant’s visiting
rights and had been of a temporary nature, it had
nevertheless interfered with their family life.

The domestic courts’ decision was based on a
number of reasons: alleged communication dif-
ficulties between the child and her parents; the first
applicant’s prolonged residence in an institution
and his alleged lack of skills in child rearing; his
mental disability; the fact that the child’s mother
had no legal capacity; and the first applicant’s
financial situation. Although these considerations
appeared relevant for the purpose of striking a
balance between the conflicting interests at stake,
the Court doubted that they were based on suf-
ficient evidence.

There had been conflicting evidence before the
domestic courts relating to the domestic courts
alleged communication difficulties. Faced with
such an obviously conflicting body of evidence,
the domestic courts could have ordered an in-
dependent comprehensive psychological expert
examination of the child with a view to establishing
her psychological and emotional state and attitude
towards her father, but had failed to do so. The
Court was thus not persuaded that the domestic
courts had convincingly demonstrated that the
gitl’s transfer into her father’s care would have been
stressful to the extent of making it necessary for
her to remain in public care for another year.

As to the first applicant’s alleged lack of child
rearing skills, this could hardly in itself be regarded
as a legitimate ground for restricting parental
authority or keeping a child in public care. Fur-
thermore, the psychiatric examination report and
certificates from the care home confirmed that the
first applicant had demonstrated that he was
independent and fully able to care for himself and
his child. For their part, the domestic courts did

not appear to have tried to analyse the first ap-
plicant’s emotional and mental maturity and ability
to care for his daughter.

As to the first applicant’s mental disability, it
appeared from a report submitted to the domestic
authorities that his state of health allowed him fully
to exercise his parental authority. However, the
domestic court had disregarded that evidence.

Further, although the question whether the mother
posed a danger to the child was directly relevant
when it came to striking a balance between the
child’s interests and those of her father, the domestic
courts had based their fears for the second appli-
cant’s safety on a mere reference to the fact that the
mother had no legal capacity, without demon-
strating that her behaviour had or might put the
second applicant at risk. Their reference to the
mother’s legal status was thus not a sufficient
ground for restricting the first applicant’s parental
authority.

Finally, the first applicant’s alleged financial dif-
ficulties could not in themselves be regarded as
sufficient grounds for refusing him custody, in the
absence of any other valid reasons.

In the light of the foregoing, the reasons relied on
by the domestic courts to restrict the first applicant’s
parental authority over the second applicant were
insufficient to justify that interference, which was
therefore disproportionate to the legitimate aim
pursued.

Conclusion: violation (unanimously).

Article 41: EUR 5,000 to the first applicant and
EUR 2,500 to the second applicant in respect of

non-pecuniary damage.

(See the Factsheets on Parental Rights and Persons
with disabilities and the Convention)

ARTICLE 10

Freedom of expression

NGOs liable for defamation of public servant
for sending private letter of complaint to a
local authority which was then published in
the press: case referred to the Grand Chamber

Medzlis Islamske Zajednice Bréko and Others v.
Bosnia and Herzegovina - 17224/11
Judgment 13.10.2015 [Section IV]

In 2003 the applicants, four non-governmental

organisations (NGOs) of the Br¢ko District of
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Bosnia and Herzegovina, wrote a letter to the
district authorities complaining about the alleged
misconduct of an editor of the public radio station.
Shortly afterwards, the letter was published in three
newspapers. The editor brought civil defamation
proceedings against the applicant NGOs, which
were eventually found liable for defamation and
ordered to retract their statements and publish the
judgment against them at their own expense. They
failed to do so and were ultimately required to pay
approximately EUR 1,445 in execution of the
judgment.

In a judgment of 13 October 2015 a Chamber of
the Court held, by four votes to three, that there
had been no violation of Article 10 of the Con-
vention. The Chamber found that the national
courts had correctly concluded that the applicant
NGOs had acted negligently in simply reporting
the editor’s alleged misconduct without making a
reasonable effort to verify its accuracy. The domestic
courts had therefore struck a fair balance between
the editor’s right to reputation and the applicant
NGOs’ right to report irregularities about the
conduct of a public servant to the body competent
to deal with such complaints.

On 14 March 2016 the case was referred to the
Grand Chamber at the applicant NGOs’ request.

Freedom to impart information
Freedom to receive information

Conviction of a journalist for the publication
of materials covered by the secrecy of a
pending investigation: 70 violation

Bédat v. Switzerland - 56925/08
Judgment 29.3.2016 [GC]

Facts — On 15 October 2003 the applicant, a
journalist, published in a daily newspaper an article
concerning criminal proceedings against a motorist
who had been taken into custody for ramming his
car into a group of pedestrians, killing three of
them and injuring eight, before throwing himself
off the Lausanne Bridge. The article painted a
picture of the accused, presented a summary of the
questions put by the police officers and the in-
vestigating judge and the accused’s replies, and was
accompanied by several photographs of letters
which he had sent to the investigating judge. The
article also comprised a short summary of state-
ments by the accused’s wife and GP. Criminal
proceedings were brought against the journalist on

the initiative of the public prosecutor for having
published secret documents. In June 2004 the
investigating judge sentenced the applicant to one
month’s imprisonment, suspended for one year.
Subsequently, the Police Court replaced his prison
sentence with a fine of 4,000 Swiss francs (CHF)
(approximately 2,667 EUR). The applicant’s ap-

peals against his conviction proved unsuccessful.

By a judgment of 1 July 2014 (see Information
Note 176) a Chamber of the Court found, by four
votes to three, a violation of Article 10 because the
fining of the applicant for having used and re-
produced data from the case file in his article did
not meet any “pressing social need”. Although the
reasons for his conviction had been “relevant”, they
had not been “sufficient” to justify such an in-
terference with the applicant’s right to freedom of
expression.

On 17 November 2014 the case was referred to
the Grand Chamber at the Government’s request.

Law — Article 10: The conviction of the applicant
amounted to an interference, prescribed by law,
with his exercise of the right to freedom of ex-
pression as secured under Article 10 § 1 of the
Convention. The impugned measure pursued
legitimate aims, namely preventing “the disclosure
of information received in confidence”, maintaining
“the authority and impartiality of the judiciary”
and protecting “the reputation (and) rights of
others”.

The applicant’s right to inform the public and the
public’s right to receive information come up
against equally important public and private in-
terests protected by the prohibition on disclosing
information covered by investigative secrecy. Those
interests are, on the one hand, the authority and
impartiality of the judiciary and, on the other, the
right of the accused to the presumption of in-
nocence and protection of his private life. The
Court considers that it is necessary to specify the
criteria' to be followed by the national authorities
of the States Parties to the Convention in weighing
up those interests and therefore in assessing the
“necessity” of the interference in cases of violation
of investigative secrecy by a journalist.

(a) How the applicant came into possession of the
information at issue — Even though it was not
alleged that the applicant obtained the information
illegally, as a professional journalist he could not

1. See Axel Springer AG v. Germany [GC], 39954/08, 7 Febru-
ary 2012, Information Note 149; and Stoll v. Switzerland
[GC], 69698/01, 25 April 2006, Information Note 103.
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have been unaware of the confidentiality of the
information which he was planning to publish.

(b) Content of the impugned article — Although the
impugned article did not take a specific stance on
the intentional nature of the offence which the
accused was alleged to have committed, it never-
theless painted a highly negative picture of him,
adopting an almost mocking tone. The headings
used by the applicant, as well as the large close-up
photograph of the accused accompanying the text,
leave no room for doubt that the applicant had
wanted his article to be as sensationalist as possible.
Moreover, the article highlighted the vacuity of the
accused’s statements and his many contradictions,
which were often explicitly described as “repeated
lies”, concluding with the question whether the
accused was not, by means of “this mixture of
naivety and arrogance”, “doing all in his power to
make himself impossible to defend”. Those were
precisely the kind of questions which the judicial
authorities were called upon to answer, at both the
investigation and the trial stages.

(c) Contribution of the impugned article to a public-
interest debate — The subject of the article, to wit
the criminal investigation into the Lausanne Bridge
tragedy, was a matter of public interest. This
completely exceptional incident had triggered a
great deal of public emotion among the population,
and the judicial authorities had themselves decided
to inform the press of certain aspects of the ongoing
inquiry.

However, the question was whether the information
which was set out in the article and was covered
by investigative secrecy was capable of contributing
to the public debate on this issue or was solely
geared to satisfying the curiosity of a particular
readership regarding the details of the accused’s
private life.

In this connection, after an in-depth assessment of
the content of the article, the nature of the in-
formation provided and the circumstances sur-
rounding the case, the Federal Court, in a lengthily
reasoned judgment which contained no hint of
arbitrariness, held that the disclosure neither of the
records of interviews nor of the letters sent by the
accused to the investigating judge had provided
any insights relevant to the public debate and that
the public interest in this case had at the very most
“involved satisfying an unhealthy curiosity”.

For his part, the applicant had failed to demonstrate
how the fact of publishing records of interviews,
statements by the accused’s wife and doctor and
letters sent by the accused to the investigating

judge concerning banal aspects of his everyday life
in detention could have contributed to any public
debate on the ongoing investigation.

Accordingly, the Court saw no strong reason to
substitute its view for that of the Federal Court,
which has a certain margin of appreciation in such
matters.

(d) Influence of the impugned article on the criminal

proceedings — Although the rights guaranteed by
Article 10 and by Article 6 § 1 respectively merit
equal respect a priori, it is legitimate for special
protection to be afforded to the secrecy of a judicial
investigation, in view of the stakes of criminal
proceedings, both for the administration of justice
and for the right of persons under investigation to
be presumed innocent. The secrecy of criminal
investigations is geared to protecting, on the one
hand, the interests of the criminal proceedings by
anticipating risks of collusion and the danger of
evidence being tampered with or destroyed and,
on the other, the interests of the accused, notably
from the angle of presumption of innocence, and
more generally, his or her personal relations and
interests. Such secrecy is also justified by the need
to protect the opinion-forming process and the
decision-making process within the judiciary.

Even though the impugned article did not openly
support the view that the accused had acted in-
tentionally, it was nevertheless oriented in such a
way as to paint a highly negative picture of the
latter, highlighting certain disturbing aspects of his
personality and concluding that he was doing “all
in his power to make himself impossible to defend”.

The publication of an article oriented in that way
at a time when the investigation was still ongoing,
comprised the inherent risk of influencing the
conduct of proceedings in one way or another,
potentially affecting the work of the investigating
judge, the decisions of the accused’s representatives,
the positions of the parties claiming damages, or
the objectivity of any tribunal called upon to try
the case, irrespective of its composition.

A government cannot be expected to provide ex
post facto proof that this type of publication actually
influenced the conduct of a given set of proceedings.
The risk of influencing proceedings justifies per se
the adoption by the domestic authorities of de-
terrent measures such as prohibition of disclosure
of secret information.

The lawfulness of those measures under domestic
law and their compatibility with the requirements
of the Convention must be capable of being as-
sessed at the time of the adoption of the measures,

Article 10 31
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and not, as the applicant submitted, in the light of
subsequent developments revealing the actual
impact of the publications on the trial, such as the
composition of the trial court.

The Federal Court was therefore right to hold, in
its judgment of 29 April 2008, that the records of
interviews and the accused’s correspondence had
been “discussed in the public sphere, before the
conclusion of the investigation (and) out of con-
text, in a manner liable to influence the decisions
taken by the investigating judge and the trial
court”.

() Infringement of the accuseds private life — The
criminal proceedings brought against the applicant
by the cantonal prosecuting authorities were in
conformity with the positive obligation incumbent
on Switzerland under Article 8 of the Convention
to protect the accused person’s private life.

Furthermore, the information disclosed by the
applicant was highly personal, and even medical,
in nature, including statements by the accused
person’s doctor and letters sent by the accused from
his place of detention to the investigating judge
responsible for the case. This type of information
called for the highest level of protection under
Article 8; that finding is especially important as the
accused was not known to the public and the mere
fact that he was the subject of a criminal inves-
tigation, albeit for a very serious offence, did not
justify treating him in the same manner as a public
figure, who voluntarily exposes himself to publicity.

When the impugned article was published the
accused was in prison, and therefore in a situation
of vulnerability. Moreover, there was nothing in
the case file to suggest that he had been informed
of the publication of the article and of the nature
of the information which it provided. In addition,
he was probably suffering from mental disorders,
thus increasing his vulnerability. In those circum-
stances, the cantonal authorities cannot be blamed
for considering that in order to fulfil their positive
obligation to protect the accused’s right to respect
for his private life, they could not simply wait for
the latter himself to take the initiative in bringing
civil proceedings against the applicant, and for
consequently opting for an active approach, even
one involving prosecution.

(£) Proportionality of the penalty imposed — The
recourse to criminal proceedings and the penalty
imposed on the applicant did not amount to
disproportionate interference in the exercise of his
right to freedom of expression. The applicant was
originally given a suspended sentence of one

month’s imprisonment. His sentence was subse-
quently commuted to a fine of CHF 4,000, which
was set having regard to the applicant’s previous
record and was not paid by the applicant but was
advanced by his employer. This penalty was im-
posed for breaching the secrecy of a criminal
investigation and its purpose, in the instant case,
was to protect the proper functioning of the justice
system and the rights of the accused to a fair trial
and respect for his private life.

In those circumstances, it cannot be maintained
that such a penalty was liable to have a deterrent
effect on the exercise of freedom of expression by
the applicant or any other journalist wishing to
inform the public about ongoing criminal pro-
ceedings.

Conclusion: no violation (fifteen votes to two).

Freedom to impart information

Conviction of journalist for broadcasting
recording of court hearing without
permission: violation

Pinto Coelho v. Portugal (no. 2) - 48718/11
Judgment 22.3.2016 [Section IV]

Facts — In November 2005 a television news pro-
gramme broadcast a report by the applicant about
a court case. Audio extracts from the recording of
the hearing by the court to which subtitles had
been added were broadcast as part of the report.
For this retransmission, the voices of the three
judges sitting on the bench and of the witnesses
were digitally altered. Following the broadcast, the
president of the chamber which had tried the case
submitted a complaint to the prosecutor’s office
on the grounds that permission had not been given
for transmission of audio extracts from the hearing
or of film footage of the courtroom. The persons
whose voices had been broadcast did not, however,
complain to the courts of an infringement of their
right to speak. The applicant was ordered to pay a
fine of EUR 1,500.

Law — Article 10: The applicant’s conviction had
amounted to an interference with her right to free-
dom of expression. The interference was prescribed
by law and the aims relied on by the Government
corresponded to the legitimate aims of maintaining
the authority and impartiality of the judiciary and
protecting the reputation and rights of others.
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The impugned report described judicial proceedings
which had culminated in the criminal convictions
of several defendants. The applicant’s actions had
been intended to expose a miscarriage of justice
which she believed to have occurred in respect of
one of the convicted individuals. It followed that
the report had addressed a matter of public interest.

Journalists could not, in principle, be released from
their duty to obey the ordinary criminal law on the
basis that Article 10 afforded them protection. The
fact that the applicant had not acted illegally in
obtaining the recording was not necessarily a
determining factor in assessing whether or not she
complied with her duties and responsibilities. In
any event, she had been in a position to foresee
that broadcasting the impugned report was punish-
able under the Criminal Code.

That being said, when the impugned report was
broadcast the domestic case had already been
decided. Thus, it was not obvious that broadcasting
the audio extracts could have had an adverse effect
on the proper administration of justice. Further-
more, the hearing had been public and none of the
persons concerned had complained of an infringe-
ment of their right to speak, although this remedy
had been open to them under the domestic law. It
was primarily up to them to ensure respect for that
right. Additionally, the voices of those taking part
in the hearing had been distorted in order to
prevent them from being identified. Equally,
Article 10 § 2 of the Convention did not provide
for restrictions on freedom of expression based on
the right to speak, as that right was not afforded
the same protection as the right to reputation.
Accordingly, the second legitimate aim relied upon
necessarily assumed less importance in the circum-
stances of the case. It was unclear why the right to
speak ought to prevent the broadcasting of sound
clips from the hearing when, as here, it was public.
Lastly, although the amount of the fine might
appear small, this did not detract from its dissuasive
effect, given the severity of the potential penalty.

In consequence, although the reasons prompting
the conviction were relevant, they had not been
sufficient to justify such an interference with the
applicant’s right to freedom of expression.

Conclusion: violation (six votes to one).

Article 41: Finding of a violation constituted
sufficient just satisfaction in respect of any non-
pecuniary damage; EUR 1,500 in respect of pecu-
niary damage.

ARTICLE 14

Discrimination (Article 3)

Lack of access to protection measures against
domestic violence for divorced or unmarried
women: violation

M.G. v. Turkey - 646/10
Judgment 22.3.2016 [Section II]

(See Article 3 above, page 13)

Discrimination (Article 8)

Difference in treatment of HIV-positive aliens
regarding application for residence permit and
permanent ban on re-entering Russia: violation

Novruk and Others v. Russia - 31039/11 et al.
Judgment 15.3.2016 [Section III]

Facts — Between 2008 and 2012 the five applicants
applied for a temporary residence permit in Russia
but their applications were rejected, in accordance
with the applicable domestic law, on the grounds
that they had been diagnosed HIV-positive. Their

appeals were unsuccessful.

Law — Article 14 in conjunction with Article 8:
The first three applicants were married to Russian
citizens and their children had acquired Russian
nationality by birth. Thus, they all enjoyed family
life. As to the fifth applicant, he had lived with his
same-sex partner since 2007. Despite the domestic
courts’ refusal to recognise that their relationship
amounted to a family or at least a social link, the
Court was satisfied that the couple had been living
in a stable de facto partnership falling within the
notions of both private and family life. The fourth
applicant had joined her sister and her son who
lived in Russia permanently, shared household
expenses with her son’s family and did not have
friends or relatives outside Russia. Her situation
was thus covered by the notion of private life. The
facts of the case therefore fell within the ambit of
Article 8 of the Convention. Since a distinction
made on account of an individual’s health status,
including HIV infection, was covered by the term
“other status”, Article 14 taken in conjunction with
Article 8 was applicable.

Article 10 — Article 14 33
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The Court further noted that the authorities had
based their refusal to grant the applicants a resi-
dence permit only on the grounds of their HIV-
positive status. Therefore, they were in a situation
analogous to that of HIV-negative aliens.

As to whether the difference in treatment was
objectively and reasonably justified, the Court first
noted that at international and national levels there
had been a marked improvement in the situation
of people living with HIV as regards restrictions
on their entry, stay and residence in a foreign
country. Since the expulsion of HIV-positive
individuals did not reflect an established European
consensus, and had no support in other member
States, the respondent State was under an obligation
to provide a particularly compelling justification
for the differential treatment of the applicants.

In Kiyutin v. Russia (2700/10, 10 March 2011,
Information Note 139), the Court found that it
was internationally and unanimously agreed that
entry, stay and residence restrictions on people
living with HIV could not be objectively justified
by reference to public-health concerns. The Court
observed in that respect that the domestic courts
had based their exclusion order against the fifth
applicant on the manifestly inaccurate premise that
he could transmit the infection by using shared
facilities in a student dormitory. This view was in
turn based on the assumptions that HIV-positive
non-nationals would engage in specific unsafe
behaviours and that nationals would also fail to
protect themselves, which amounted to an un-
warranted generalisation having no basis in fact
and failing to take into account the specific situa-
tion of the applicant. Moreover, unlike the position
in Ndangoya v. Sweden ((dec.), 17868/03, 22 June
2004), the applicants in the instant case had not
been suspected of, or charged with, having un-
protected sexual intercourse with others without
disclosing their HIV-positive status. As to the fifth
applicant, the domestic authorities had deduced
an increased risk of unsafe behaviour on his part
from his refusal to name his former partners,
despite the fact that (a) he had told the authorities
that he had disclosed his HIV status to his previous
partners and (b) he was living in a stable re-
lationship. Thus, the alleged risk of unsafe be-
haviour on his part had amounted to mere con-
jecture unsupported by facts or evidence.

Finally, the decisions declaring the presence of the
third to fifth applicants undesirable set no time-
limit on their exclusion from Russian territory. As
they had been issued in connection with their
infection with HIV, which was by today’s medical

standards a lifetime condition, they had the effect
of a permanent ban on their re-entry to Russia,
which was disproportionate to the aim pursued.

In the light of the overwhelming European and
international consensus geared towards abolishing
the outstanding restrictions on the entry, stay and
residence of HIV-positive non-nationals, who
constitute a particularly vulnerable group, the
Court found that the respondent State had not
advanced compelling reasons or any objective
justification for their differential treatment

Conclusion: violation (unanimously).

Article 46: The Court also found that the Russian
authorities’ discriminatory application of the do-
mestic provisions on entry and residence based on
the applicants’ HIV-positive status amounted to a
structural problem which could give rise to further
repetitive applications. However, in 2015 the
Russian Constitutional Court had declared the
legislation at the heart of the instant case — the
Entry and Exit Procedures Act, the Foreign Na-
tionals Act, and the HIV Prevention Act — in-
compatible with the Constitution in so far as they
allowed the authorities to refuse entry or residence
or to deport HIV-positive non-nationals with
family ties in Russia solely on account of their
diagnosis. A draft law implementing the Const-
itutional Court’s judgment had already been sub-
mitted to the Russian Parliament. Since the legis-
lative reform was currently under way the Court
abstained from formulating general measures.

The Court also found that the authorities had not
hindered the fifth applicant’s right of individual
petition, and that their behaviour had thus been
in compliance with Article 34 of the Convention.

Article 41: EUR 15,000 each in respect of non-
pecuniary damage.

(See the Factsheet on Health)

Refusal to prosecute for joke made during
television comedy show about homosexual
celebrity referred to as a “female”: no violation

Sousa Goucha v. Portugal - 70434/12
Judgment 22.3.2016 [Section IV]

(See Article 8 above, page 20)

34 Article 14
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Discrimination (Article 1 of Protocol No. 1)___

Failure to take account of the needs of child
with disabilities when determining applicant
father’s eligibility for tax relief on the purchase
of suitably adapted property: violation

Guberina v. Croatia - 23682/13
Judgment 22.3.2016 [Section II]

Facts — The applicant lived with and provided care
for his severely disabled child. In order to provide
the child with better and more suitable accommo-
dation, the applicant sold the family’s third-floor
flat, which did not have a lift, and bought a house.
He then sought tax relief on the purchase but his
request was refused on the grounds that his previous
flat had met the family’s needs.

In the Convention proceedings the applicant
complained that the manner in which the tax
legislation had been applied to his situation
amounted to discrimination based on his child’s
disability.

Law — Article 14 of the Convention in conjunction
with Article 1 of Protocol No. 1

(a) Whether the term “other status” encompassed the
disability of the applicants child — The applicant had
complained of alleged discriminatory treatment
relating to the disability of his child not his own
disability. In the Court’s case-law the expression
“other status” had been given a wide meaning and
its interpretation was not limited to characteristics
which were personal in the sense that they were
innate or inherent. Therefore, Article 14 also
covered instances in which an individual was
treated less favourably on the basis of another
person’s status or protected characteristics, as in the
applicant’s case.

(b) Failure to trear differently persons in relevantly
different situations — There was no doubt that the
applicant’s previous flat, situated on the third floor
of a building without a lift, had severely impaired
his son’s mobility and consequently threatened his
personal development and ability to reach his
maximum potential. By seeking to replace that flat
with a house adapted to the family’s needs, the
applicant was in a comparable position to any other
person who was replacing a flat or a house by
another property equipped with basic infrastructure
and technical accommodation requirements. His
situation nevertheless differed with regard to the
meaning of the term “basic infrastructure require-
ments” which, in view of his son’s disability and
the relevant national and international standards,

implied necessary accessibility facilities such as a
lift. In excluding him from tax exemption, the tax
authorities and the domestic courts had not given
any consideration to the specific needs of the
applicant’s family related to the child’s disability.
They had thus failed to recognise the factual
specificity of the applicant’s situation with regard
to the question of the basic infrastructure and
technical accommodation required to meet the
family’s housing needs.

(c) Objective and reasonable justification — As to the
Government’s argument that the domestic law left
no discretion for interpretation to the tax author-
ities, the Court noted that, while the relevant
legislation was couched in rather general terms,
other provisions of the domestic law provided some
guidance with regard to the question of the basic
requirements of accessibility for persons with dis-
abilities. Moreover, by ratifying the UN Convention
on the Rights of Persons with Disabilities the
respondent State was under an obligation to take
into consideration relevant principles, such as
reasonable accommodation, accessibility and non-
discrimination against persons with disabilities
with regard to their full and equal participation in
all aspects of social life. However, the domestic
authorities had disregarded those national and
international obligations. Therefore, the manner
in which the domestic legislation had been applied
in practice had failed to sufficiently accommodate
the requirements of the specific aspects of the
applicant’s case.

Further, although the protection of financially
disadvantaged persons could in general be con-
sidered objective justification for alleged discrim-
inatory treatment, this was not the reason given in
the case of the applicant, who was in fact denied
tax exemption because his previous flat was con-
sidered as meeting the basic infrastructure re-
quirements for his family’s housing needs.

In view of the above, the respondent State had
failed to provide objective and reasonable justifi-
cation for their lack of consideration of the in-
equality pertinent to the applicant’s situation.

Conclusion: violation (unanimously).

Article 41: EUR 5,000 in respect of non-pecuniary
damage; claim in respect of pecuniary damage
dismissed.

(See Thlimmenos v. Greece [GC], 34369/97,
6 April 2000, Information Note 17; Efe v. Austria,
9134/06, 8 January 2013; and the Factsheet on
Persons with disabilities and the Convention)

Article 14 35
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ARTICLE 18

Restriction for unauthorised purposes

Human-rights activist arrested and detained
for reasons other than those prescribed by the
Convention: violation

Rasul Jafarov v. Azerbaijan - 69981/14
Judgment 17.3.2016 [Section V]

Facts — The applicant, a prominent human rights
activist in Azerbaijan, was arrested in 2014 in
connection with criminal proceedings for alleged
irregularities in the financial activities of several
NGO:s. A travel ban was imposed on him, his bank
accounts were frozen and he was detained until his
conviction and imprisonment in 2015.

In the Convention proceedings he complained,
inter alia, that his arrest and detention had led to
a restriction of his Convention rights prompted
for purposes other than those prescribed in the
Convention, in breach of Article 18.

Law — Article 18 in conjunction with Article 5:
The Court considered that the charges against the
applicant had not been based on a “reasonable
suspicion” within the meaning of Article 5§ 1 (c)
of the Convention, and thus found a violation of
that Article. The assumption that the authorities
had acted in good faith was therefore undermined.
Although that conclusion in itself was not sufficient
to conclude that Article 18 had been breached, the
Court noted that the following circumstances
considered together convincingly established that
the restriction of the applicant’s rights had been
based on improper reasons:

(i) The increasingly harsh and restrictive legislative
regulation of NGO activity and funding, which
had led to the prosecution of an NGO activist for
an alleged failure to comply with legal formalities
while carrying out his work.

(ii) The numerous statements by high-ranking of-
ficials and articles published in the pro-government
media, where local NGOs and their leaders, in-
cluding the applicant, were harshly criticised for
contributing to a negative image of the country
abroad by reporting on the human-rights situation
in the country. What was held against them in
those statements was not simply an alleged breach
of domestic legislation on NGOs and grants, but
their activity itself.

(iii) The applicant’s situation could not be viewed
in isolation. Several notable human-rights activists

who had cooperated with international organi-
sations for the protection of human rights, in-
cluding the Council of Europe, had been similarly
arrested and charged with serious criminal offences
entailing heavy custodial sentences. These facts,
taken together with the above-mentioned state-
ments by the country’s officials, supported the
argument that the applicant’s arrest and detention
had been part of a larger campaign to “crack down
on human-rights defenders in Azerbaijan, which
had intensified over the summer of 2014”.

The totality of the above circumstances indicated
that the actual purpose of the impugned measures
had been to silence and punish the applicant for
his activities in the area of human rights. In the
light of these considerations, the Court found that
the restriction of the applicant’s liberty had been
imposed for purposes other than bringing him
before a competent legal authority on reasonable
suspicion of having committed an offence, as
prescribed by Article 5 § 1 (c) of the Convention.

Conclusion: violation (unanimously).

The Court also found, unanimously, a violation of
Article 5 § 1, in that the charges against the
applicant were not based on a “reasonable sus-
picion”, of Article 5 § 4 on account of the lack of
adequate judicial review of the lawfulness of his
detention, and of Article 34 on account of the
impediments to communication between the ap-
plicant and his representative put in place by the
respondent State.

Article 41: EUR 25,000 in respect of pecuniary
and non-pecuniary damage.

(See Ilgar Mammadov v. Azerbaijan, 15172/13,
22 May 2014, Information Note 174; Lutsenko
v. Ukraine, 6492/11, 3 July 2012, Information
Note 154; and Tjymoshenko v. Ukraine, 49872/11,
30 April 2013, Information Note 162)

ARTICLE 33

Inter-State application

Request for revision of Court’s judgment of 18
January 1978: questions communicated

Ireland v. the United Kingdom - 5310/71
[Section III]

In its freland v. the United Kingdom judgment of
18 January 1978 (application no. 5310/71), the
Court found, inter alia, a violation of Article 3 of

36 Article 18 — Article 33
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the Convention. It held that the use of “five
techniques of interrogation” in August and October
1971 constituted a practice of “inhuman and
degrading treatment”, but not a practice of “tor-
ture”.

The Irish Government have lodged a request to the
Court for the revision of that judgment under Rule
80 § 1 of the Rules of Court. In their submission,
certain documents that have now come to light
contain new information “unknown to the Court”
at the moment of delivery of the original judgment
and which could have had a decisive influence on
the Court’s judgment on the specific issue of
torture.

A set of questions by the Court were communicated
to the parties on 22 March 2016.

ARTICLE 37

Special circumstances requiring further
examination

Procedural issues justifying continued
examination of complaint despite expiration
of deportation order: request to strike out
dismissed

EG. v. Sweden - 43611/11
Judgment 23.3.2016 [GC]

(See Article 3 above, page 16)

ARTICLE 46

Execution of judgment — General measures

Respondent State required to continue to
adopt measures to address structural problem
relating to excessive length of pre-trial
detention

Zherebin v. Russia - 51445/09
Judgment 24.3.2016 [Section I]

Facts — In 2009 the applicant was arrested on
suspicion of a flagrant breach of public peace and
order, committed in concert by an organised group.
He was remanded in custody during the investi-

gation and subsequent trial for more than seven
months. He was found guilty as charged and
sentenced to four years’ imprisonment.

Law — Article 5 § 3: By failing to consider alter-
native “preventive measures’, by relying essentially
on the seriousness of the charges and by shifting
the burden of proof to the applicant, the authorities
had extended the applicant’s detention on grounds
which, although “relevant”, could not be regarded
as “sufficient” to justify its duration.

Conclusion: violation (unanimously).

Article 46: The Court had delivered more than
110 judgments against Russia in which a violation
of Article 5 § 3 on account of the excessive length
of detention had been found and approximately
700 applications raising a similar issue were pend-
ing before it. This issue had already been considered
by the Committee of Ministers. Furthermore,
according to official data the domestic courts
granted approximately 90% of all initial appli-
cations for remand in custody lodged by prosecuting
authorities and more than 93% of requests for
extension of pre-trial detention. These findings
demonstrated that the violation of the applicant’s
right under Article 5 § 3 was neither prompted by
an isolated incident, nor attributable to a particular
turn of events, but originated from a structural
problem consisting of a practice that was incom-
patible with the Convention.

The Court welcomed the steps already taken by
Russia to remedy the problems related to pre-trial
detention. However, in view of the extent of the
systemic problem at issue, the respondent State
had a legal obligation to select, subject to super-
vision by the Committee of Ministers, the general
and/or, if appropriate, individual measures to be
adopted in their domestic legal order to put an end
to the violation found by the Court and to redress
so far as possible the effects. In this connection,
the Court stressed the importance of the pre-
sumption of innocence in criminal proceedings
and reiterated the recent recommendations of the
Parliamentary Assembly summed up in Resolution
no. 2077 (2015) adopted on 1 October 2015, as
regards the measures aimed at reducing pre-trial
detention.

Article 41: EUR 1,000 in respect of non-pecuniary
damage.

Article 33 — Article 46 37
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REFERRAL TO THE GRAND
CHAMBER

Article 43 § 2

Nagmetov v. Russia - 35589/08
Judgment 5.11.2015 [Section I]

(See Article 2 above, page 9)

Simeonovi v. Bulgaria - 21980/04
Judgment 20.10.2015 [Section IV]

(See Article 6 § 3 (c) above, page 24)

Medzlis Islamske Zajednice Bréko and Others v.
Bosnia and Herzegovina - 17224/11
Judgment 13.10.2015 [Section IV]

(See Article 10 above, page 29)

DECISIONS OF OTHER
INTERNATIONAL JURISDICTIONS

Inter-American Court of Human Rights

Presumption of innocence and defence

through public legal counsel

Case of Ruano Torres et al. v. El Salvador -
Series C No. 303
Judgment 5.10.2015'

Facts — The applicant, José Agapito Ruano Torres,
was convicted to fifteen years in prison for the
kidnapping of a public bus driver, despite serious
doubts as to whether he was indeed the person
nicknamed £/ Chopo, who, according to a statement
rendered by another person under investigation,
had allegedly participated in the offence. Public
defenders were appointed to represent the applicant
during the course of the criminal proceedings.

During the identification parade, the victim of the
offence expressed certainty that the applicant was
one of the persons who committed the crime.
However, on various occasions during the pro-
ceedings, evidence was offered in order to show

1. This summary was provided courtesy of the Secretariat of
the Inter-American Court of Human Rights. A more detailed,
official abstract (in Spanish only) is available on that Court’s
website (<www.corteidh.or.cr>).

that the applicant was not the person nicknamed
El Chopo and that he had been working on re-
building a school at the time of the kidnapping.
The judge of first instance and the sentencing court
refused to receive this evidence, either because it
was deemed “not essential,” or on the grounds that
it was time-barred.

At the trial hearing, the victim named all defendants
present as responsible for his abduction. The
applicant remained silent, but when he was granted
last words, stated that he was not the person

nicknamed E/ Chopo.

On 5 October 2001, the sentencing court handed
down a conviction against the applicant and other
defendants as co-perpetrators of the crime of
kidnapping. The applicant’s public defender did

not appeal against the conviction.

The applicant filed three applications for review
before the sentencing court, all of which were
declared inadmissible. On 19 September 2014 the
sentencing court upheld the conviction after con-
ducting a hearing for review requested by the
public defence once the Inter-American Com-
mission had issued its report on the merits.

In the proceedings of the case before the Inter-
American Court, El Salvador acknowledged its
international responsibility with a full acceptance
of the facts and of the points of law argued by the
Inter-American Commission.

Law

(a) Article 8(2) (presumption of innocence) of the
American Convention on Human Rights (ACHR),
in conjunction with Article 1(1) (obligation to respect
and ensure rights) — Since the beginning of the
investigation and throughout the criminal pro-
ceedings multiple elements raised questions about
the applicant’s identity as £/ Chopo. However, the
applicant was convicted without police, investi-
gative or judicial authorities adopting minimum
proceedings to remove the doubts generated about
his identity or to ensure the appearance of the
person who could actually be £/ Chopo. The Inter-
American Court held that in situations where
reasonable arguments existed as to the non-
participation of one of the accused in the offence,
the presumption of innocence should prevail.

The Court also noted that two pieces of evidence
had determined the outcome of the criminal
proceedings: the “unanimous and coinciding state-
ments” of the victim of the offence and a co-
defendant who benefited from the application of
the opportunity principle. The Court found that

there was no justification, in criminal procedural

38 Decisions of other international jurisdictions
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terms, for having received the statement of the
latter in pre-trial proceedings, without the other
co-defendants having had the opportunity to
exercise their right to defence and cross-examination.
The Court also highlighted the limited probative
value of the declaration of a co-defendant when it
is the only evidence on which a decision of con-
viction is based, as it objectively would not be
enough by itself to rebut the presumption of
innocence. Therefore, basing a conviction solely
on a statement by a co-defendant with no other
corroborating elements violated the presumption
of innocence. In this case, the other evidence
assessed by the sentencing court was the applicant’s
identification during the identification parade and
at the public hearing. However, the State had
acknowledged irregularities in the identification
parade and that the victim of the offence had
previously viewed the defendants on various media.
Therefore, the Court found the State responsible
for the violation of the presumption of innocence.

Conclusion: violation (unanimously).

(b) Articles 8(1), 8(2)(d) and 8(2)(e) of the ACHR
(right to be heard and defence through public legal
counsel), in conjunction with Article 1(1) — The
Inter-American Court affirmed that the right of
defence is a central component of a fair trial. It
recalled that the right of defence is exercised in two
ways within the criminal proceedings: (i) by the
acts of the accused, mainly by the possibility of
providing an unsworn statement concerning the
acts attributed to him and, (ii) by means of a
technical defence, by a lawyer who counsels the
person under investigation.

Subparagraphs (d) and (e) of Article 8(2) of the
ACHR indicate that the accused has the right “to
defend himself personally or to be assisted by legal
counsel of his own choosing” and, if he does not
do so, he has “the inalienable right to be assisted
by counsel provided by the State, paid or not as
the domestic law provides.”

The Court held that although these provisions
establish different options for the design of the
mechanisms to guarantee these rights, in criminal
cases — in which the technical defence is an in-
alienable right, owing to the significance of the
rights involved and the intention to ensure both
equality of arms and total respect for the pre-
sumption of innocence — the right to a lawyer to
exercise the technical defence in order to participate
in the proceedings adequately means that the
defence counsel provided by the State is not limited
merely to those cases where there is a lack of
resources. In this regard, the Court recognised that

a distinctive feature of most of the State Parties to
the ACHR is the development of an institutional
framework and public policy that ensures, at all
stages of the proceedings, the inalienable right to
a technical defence in a criminal case by public
defenders. In this way, States have contributed to
ensuring access to justice to the most disadvantaged,
upon whom the selectivity of criminal proceedings
generally operates.

However, the Court noted that appointing a public
defender merely in order to comply with a pro-
cedural formality would be equal to not providing
a technical defence; thus, it is essential that this
defender act diligently in order to protect the
accused’s procedural guarantees and prevent his
rights from being impaired and breaching the
relationship of trust. To this end, the Court found
that the public defence, as the means by which the
State ensures the inalienable right of everyone
accused of an offence to be assisted by legal counsel,
must have sufficient guarantees to enable it to act
efficiently and with equality of arms to the pro-
secution. The State must take all necessary measures
in order to comply with this duty. These include
having qualified and trained defenders who can act
with functional autonomy.

In the present case, it was argued that the technical
defence provided by the State did not act efficiently.
In El Salvador, the Public Defence Unit was part
of the Office of the General Prosecutor. As a State
organ, its conduct should be considered an act of
the State. However, the Inter-American Court
established that the State cannot be considered
responsible for all public defence failures, in light
of the independence of the profession and the
professional opinion of the counsel for the defence.
Furthermore, it found that as part of the State’s
duty to ensure an appropriate public defence, it
must implement a proper selection of public
defenders, develop controls on their work, and
provide periodic training.

In order to evaluate a possible violation of the right
of defence by the State, the Court analysed whether
the act or omission of the public defender con-
stituted inexcusable negligence or an evident error
in the exercise of the defence that had or could
have had a decisive negative effect on the interests
of the accused. The Court indicated that it would
need to examine the proceedings as a whole, unless
a specific act or omission was so serious that it
constituted by itself a violation of the guarantee.
In addition, it clarified that a non-substantial
disagreement with the defence strategy or with the
result of a proceeding would not be sufficient to

Decisions of other international jurisdictions 39
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impair the right of defence; rather, inexcusable
negligence or an evident error would have to be

proved.

In the present case, the Court found that the public
defenders representing the applicant did not argue
the nullity of the irregularities verified at the
identification parade, which was the foundation
for his conviction, and failed to file an appeal
against the conviction, thus preventing him from
obtaining a comprehensive review of his sentence.
The Court concluded that such omissions con-
stituted a violation of the defendant’s inalienable
right to be assisted by legal counsel.

The Court further noted that the State’s inter-
national responsibility may also be triggered by the
response of judicial organs to the acts and omissions
of the public defender. Judicial authorities have an
obligation of protection and control in order to
ensure that the right of defence does not become
illusory due to ineffective legal assistance. Thus,
the international responsibility of the State will
also be established if the inexcusable negligence or
manifest error of the defence should have been
evident to judicial authorities, or they were in-
formed of this and failed to take necessary and
sufficient measures to prevent and/or rectify the
violation of the right of defence.

In the instant case, the Court found that the
flagrant errors in the performance of public de-
fenders and the lack of an adequate and effective
response by the judicial authorities had left the
applicant in a state of total defencelessness, ag-
gravated by the fact that he was deprived of his
liberty during the entire criminal proceedings.
Under those circumstances, the Court held that he
was not heard with due guarantees.

Conclusion: violation (unanimously).

(c) Other violations of rights enshrined in the ACHR
— The Inter-American Court also found violations
of Articles 5(1) and (2) (right to personal integrity
and the prohibition of torture), 7(1), (3) and (6)
(right to personal liberty) and 25(1) (right to
judicial protection) of the ACHR, in conjunction
with Article 1(1) thereof, to the applicant’s detri-
ment (unanimously).

Lastly, it found a violation of Article 5(1) (personal
integrity) of the ACHR, in conjunction with
Article 1(1) thereof, to the detriment of his next-
of-kin (unanimously).

(d) Reparations — The Inter-American Court estab-
lished that the judgment constituted per se a form
of reparation and ordered that the State: (i) initiate
and conduct effectively, in a reasonable time, the

investigation and the criminal proceedings against
those responsible for the alleged acts of torture
against the applicang; (ii) determine the responsi-
bility of the public defence agents that contributed
to the violation of the applicant’s human rights;
(iii) ensure that the conviction issued against the
applicant has no legal effect and, therefore, expunge
all judicial, administrative, criminal or police
records existing against him in regard to such
proceedings; (iv) provide free psychological treat-
ment; (v) provide scholarships in El Salvador’s
public institutions to the applicant and his family;
(vi) publish the Judgment; (vii) place a plaque in
a visible location at the Public Defence Unit
headquarters, in order to avoid repetition of events
such as those in the present case; (viii) implement
mandatory and permanent training programmes
addressed to the National Civil Police on human
rights principles and norms, specifically on the
investigation and documentation of torture;
(ix) strengthen the selection of appropriate public
defenders and develop protocols to ensure the
efficacy of the public defence in criminal pro-
ceedings; (x) adopt or strengthen training pro-
grammes addressed to public defenders; and
(xi) pay the amounts stipulated in the Judgment
as compensation for pecuniary and non-pecuniary
damage.

RECENT PUBLICATIONS

Admissibility Guide: translation into Spanish

With the help of the Spanish Ministry of Justice,
a translation into Spanish of the third edition of
the Practical Guide on Admissibility Criteria has
now been published on the Court’s Internet site
(«www.echr.coe.int> — Case-law).

Guia pridctica sobre la admisibilidad (spa)

Guide on Article 5: translation into
Hungarian

A translation into Hungarian of the Guide on
Article 5 (right to liberty and security) has now
been published on the Court’s Internet site (<www.
echr.coe.int> — Case-law).

Az 5. cikkre vonatkozd irdnymutatds —
A szabadsdghoz és a biztonsighoz val6 jog (hun)

The Court in facts and figures 2015

This document contains statistics on cases dealt
with by the Court in 2015, particularly judgments
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delivered, the subject-matter of the violations
found and violations by Article and by State. It can
be downloaded from the Court’s Internet site
(«www.echr.coe.int> — The Court).

The ECHR in facts & figures 2015 (eng)
La CEDH en faits & chiffres 2015 (fre)

Overview 1959-2015

This document, which gives an overview of the
Court’s activities since it was established, has been
updated. It can be downloaded from the Court’s
Internet site (<www.echr.coe.int> — The Court).

Overview 1959-2015 (eng)
Apergu 1959-2015 (fre)

\PERCL

Annual Activity Report 2015 of the
Commissioner for Human Rights

In March 2016 Mr Nils Muiznieks, the Com-
missioner for Human Rights, published his Activity
Report 2015 which will be presented to the Com-
mittee of Ministers and the Parliamentary Assembly
of the Council of Europe in the coming months.
This report can be downloaded from the Internet
site of the Council of Europe (<www.coe.int> —
Commissioner for Human Rights).

The Commissioner for Human Rights is an inde-
pendent and impartial non-judicial institution
established in 1999 by the Council of Europe to

promote awareness of and respect for human rights
in the member States. The activities of this insti-
tution focus on three major, closely related areas:
country visits and dialogue with national authorities
and civil society; thematic studies and advice on
systematic human rights work; and awareness-
raising activities.

OTHER INFORMATION

Venice Commission

At its 106th plenary session held on 11-12 March
2016, the Venice Commission discussed several
cases of undue interference in the work of Con-
stitutional Courts in its member States and de-
livered a Declaration on this subject.

During its session, the Venice Commission also
adopted the Rule of Law Checklist. The Checklist
aims at enabling an objective, thorough, transparent
and equal assessment. Various actors wishing to
assess the respect of the rule of law in a country
now have therefore a reliable tool for doing so. This
applies, for example, to parliaments and other State
authorities, civil society and international organ-
isations.

'The European Commission for Democracy through
Law — better known as the Venice Commission as
it meets in Venice — is the Council of Europe’s
advisory body on constitutional matters. It has
60 member States: the 47 Council of Europe
member States, plus 13 other countries (Algeria,
Brazil, Chile, Israel, Kazakhstan, the Republic of
Korea, Kosovo, Kyrgyzstan, Morocco, Mexico,

Peru, Tunisia and the USA).

More information on the Internet site of the Venice
Commission (<www.venice.coe.int>).
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